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*  CHAPTER  VIL  [•348  J 

IN  'WELtrS  OASES  AN  INDIOTBIBNT  WXLL  BB  QUASHSD,  OR  SET 


When  the  indictment  is  ^  defective,  the  coirrt  has  a  discretionary 
power,  either  to  quash  it,  or  oblige  the  defendant  to  plead  or  demur, 
or  move  in  arrest,  (a)  Where  the  question  is  doubtful,  they  will  put 
him  to  his  motion  in  arrest  of  judgment.  (6) 

An  indictment  may  be  set  aside,  on  motion,  for  having  been  found 
by  less  thaii  the  legal  number  of  grand  jurors.  But  whether  it  can 
be  set  aside,  or  amended,  on  motion,  for  having  been  found  without 
evidence,  or  upon  insufficient  evidence,  seems  doubtful,  (c) 

Oixlinarily,  a  motion  to  quash  must  be  made  previous  to  plea 
pleaded,  or  any  evidence  given  in  the  case ;  at  all  events,  before  the 
cause  is  submitted  to  the  jury,  (/i)  (1) 

(a)  7  Cowen.  166.    S  Burr.,  1197.    4  id.,  2589.       (e)  People  v.  Halbut,  4  Denio,  138 
3  Hawk. ,  ch .  25. » 146.  (d)  90  Wend. ,  108. 

(5)  7  CoweD,  166. 

with  the  same  consequences,   as  if  no  such  variance  had  occurred. 
(§294.) 

Zafiect  of  verdict,  •tc.l — k.  verdict  and  judgment,  which  shall 
be  given  after  the  making  of  any  such  amendment,  shall  be  of  the  same 
force  and  effect,  as  if  the  indictment  had  originally  been  found  in  its 
amended  form.    (§  295.) 

(1)  The  prisoner,  upon  his  arraignment,  may  move  to  quash  the  indictment  on  the 
ground  that  twelve  of  the  gi*and  jury  did  not  concur  in  the  finding ;  and  grand  jurors 
inay  l)e  examined  as  to  that  fact.  {People  v.  ShaUuck,  6  Ab.  N.  C.,  33.)  In  general, 
the  coui't  will  not  quash  an  indictment,  though  defective,  after  the  defencmnt  has 
Ixfen  arraigned,  and  has  pleaded  not  guilty.     (People  v.  WaUerSf  5  Park.,  661.) 

Bbttivq  Asms  Ikdictm bkt. 
On  wofian.]— The  Code  of  Criminal  Procedure  directs  that — 

The  indictment  must  be  set  aside,  by  the  court  in  which  the  defend- 
ant is  arraigned,  and  upon  his  motion,  in  either  of  the  following  cases : 

1.  When  it  is  not  found,  indorsed  and  presented,  as  prescribed  in  sec- 
tions 268  and  272 ; 

2.  When  a  person  has  been  permitted  to  be  present  during  the  session 
of  the  grand  jury,  while  the  charge  embraced  in  the  inmctment  was 
under  consideration,  except  as  provided  in  sections  262,  263  and  264. 
(§  313.) 


S48  Ikdiotmknt.  [Book  VI. 

If  the  indictmeut  be  so  defective  that  no  judgment  can  be  given 
upon  it,  even  should  the  defendant  be  convicted,  the  court  will,  in 


Defendant,  when  precluded  from  objecting  to  indictment 
In  any  other  manner.] — If  the  motion  to  set  aside  the  indictment  is  not 
made,  the  defendant  is  precluded  from  afterward  taking  the  objections 
mentioned  in  section  313.     (§  314.) 

See  Brotherton  v.  Peo.,  75  N.  Y.,  159. 

Motion  when  heard.] — ^The  motion  to  set  aside  an  indictment  must 
be  heard  at  the  time  of  the  arraignment,  unless  for  good  cause,  the 
eourt  postpone  the  hearing  to  another  time,     (g  315.) 

If  motion  denied.] — If  the  motion  be  denied,  the  defendant  must 
immediately  answer  the  indictment,  either  hy  demurring  or  pleading 
thereto.    (§316.) 

If  granted,  defendant  discharged  nnIetE»  the  case  be  submit- 
ted to  the  same  or  anotber  grand  jtiry.] — If  the  motion  be  granted, 
the  court  must  order  that  the  defendant^  if  in  custody,  be  discharged 
therefrom,  or  if  under  bail^  that  his  bail  be  exonerated,  or  if  he  have  de- 
posited money  instead  of  bail,  that  the  monev  be  refunded  to  him ; 
unless  the  court  direct  that  the  case  be  re-submitted  to  the  same  or 
another  grand  jury.     (§  317.) 

Effect  of  order  for  re-submission.]— If  the  court  direct  that  the 
case  be  re-submitted,  the  defendant,  if  already  in  custody,  must  so 
remain,  unless  he  be  admitted  to  bail ;  or  if  already  admitted  ix)  bail, 
or  money  have  been  deposited  instead  thereof,  the  bail  or  money  is  ans- 
vrerable  for  the  appearance  of  the  defendant  to  answer  a  new  indict- 
ment.    (§  318.) 

When  ne^7  indictment  not  fDund.] — Unless  a  new  indictment 
be  found,  before  the  next  grand  jury  of  the  county  or  city  is  discharged, 
the  court  must,  on  the  discharge  of  such  grand  jury,  make  the  order 
prescribed  by  section  317.     (§  319.) 

Order  to  set  aside  indictment,  no  bar  to  another  prosecu- 
tion.]— ^An  order  to  set  aside  an  indictment,  as  provided  in  this  chapter, 
IB  no  bar  to  a  future  prosecution  for  the  same  offense.     (§  320.) 

Dismissal  of  action  on  fedlnre  to  find  indictment] — When  a  per- 
son has  been  held  to  answer  for  a  crime,  if  an  indictmeut  be  not  found 
against  him,  at  the  next  term  of  the  court  at  which  he  is  held,  to 
answer,  the  court  may  on  application  of  the  defendant  order  the  pros- 
eention  to  be  dismissed,  unless  good  caose  to  the  contrary  be  shown. 
(Code  Cr.  Pro.,  §  667.) 

Failnre  to  bring  iadictnieat  to  trial.] — If  a  defendant,  indicted 
toot  a  crime  whose  trial  has  not  been  postponed  upon  his  application,  be 
ooi  brought  to  trial  mi  the  next  term  of  the  court  in  which  the  indict- 
ment is  triable,  after  it  is  found  the  court  may,  on  application  of  the 
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general,  quadi  it  ThiiSt  an  indictiiient  Jit  eoomioii  law^  for  p6rJ4iry, 
found  at  the  sessions,  has  been  quashed,  because  the  sessions  have  no 
jurisdictiou  of  «ueh  peijuxy.  (e)  So  of  an  indictment  against  six,  for 
exercising  «  trade ;  because  it  was  a  distinct  offense  in  each,  and 
could  not,  therefore,  be  made  the  subject  of  a  joint  prosecution.  {/) 
And  there  are  several  instances  where  indictments  have  been 
quashed,  because  the  Acts  stated  in  them  did  not  amount  to  an 
c^use  punishable  by  law.  (ff)  As,  an  indictment  for  contemptuous 
words  spoken  to  a  jiBStice  of  the  peace,  not  stating  that  they  were 
qx>ken  to  him  whilst  in  the  execution  of  his  office,  (/i)  But  after  a 
conviction,  an  indictment  will  not  be  quashed  on  the  ground  that, 
during  the  pendency  of  the  trial,  a  second  indictment  for  the  same 
i^ense  was  found  by  the  grand  jury,  {i) 


(«)  2  SCm. ,  1008.  Rme.  A  By.,  158. 
{/)  4  Barr..  20i6  1  Str.,  6i3.  921. 
4^)  8m  AJMlr. ,  280.    1  Bmr.  ,818,  548. 


ik)  Matt.  Dig.,  283.    Arch.  Or.  PI..  88. 
{{)  20  Wend.,  106. 


defendant,  order  the  indictment  to  be  dismissed,  unless  good  cause  to 
the  contrary  be  shown.    (Id.,  §  668.) 

Peo.,  etc.,  V.  Warden  C.  P.,  11  W.  D.,  271. 

Wliea  court  nmy  dcbsr  action  to  bo  eontiniied,  etc.] — If  the 

defendant  be  not  indicted  or  tried,  as  provided  in  the  last  two  sections, 
and  sufficient  reason  therefor  be  shown,  the  court  may  order  the  action 
to  be  continued  from  term  to  term,  and  in  the  meantime  may  discharge 
the  defendant  from  custody,  on  his  own  undertaking,  or  on  the  under^ 
taking  of  bail  for  his  appearance  to  answer  the  charge  at  the  time  to 
which  the  action  is  continued.     (Id.,  §  669.) 

Discharge  of  defendant,  and  of  bail,  etc.] — If  the  court  direct  the 
action  to  be  dismissed,  the  defendant  must,  if  in  custody,  be  discharged 
therefrom,  or  if  admitted  to  bail,  his  bail  is  exonerated,  or  money  depos- 
ited instead  of  bail  must  be  refunded  to  him.     (Id.,  §  670.) 

Diamlenal  after  indictment.1 — ^The  court  may,  either  of  its  own 
motion,  or  upon  the  application  of  the  district  attorney,  and  in  further- 
ance of  justice,  order  an  action,  after  indictment,  to  be  dismissed.     (Id., 

8  071.) 


Loanoe  or  abandmnnent  o£] — ^The  entry  of  a  nolle  prose' 
qm  is  abolished,  and  neither  the  attorney-general  nor  the  district  attor- 
ney can  discontinue  or  abandon  a  prosecution  for  a  crime,  except  as 
provided  in  §  6n.     (Id.,  §  672.) 

Xttbct  of  diandasal,  aa  a  bar.]— An  order  for  the  dismissal  of  the 
action,  as  provided  in  this  (Chapter,  is  a  bar  to  another  prosecution  for 
the  same  offense,  if  it  be  a  misdemeanor ;  but  it  is  not  a  bar  if  the 
offense  charged  be  a  felony.    (Id«,  §  673.) 
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Quashing  an  indictment  as  to  one  of  several  defendants,  quashes  it 
as  to  all.  (k) 

The  application  to  quash,  must  be  made  to  the  couii;  where  the 
bill  is  found ;  except  in  cases  of  indictments  found  at  the  sessions,  or 
other  inferior  courts,  for  oflenses  which  they  have  no  power  to  try  ; 
in  which  case  it  is  made  to  the  court  of  over  and  terminer  or  other 
court  into  which  the  record  has  been  removed.  (/)  If  the  indictment 
be  quashed,  the  recognizances  become  incflcctual.  (m) 
[  •  349  ]  And  a  jury  sworn  on  an  •  indictment  clearly  bad  in  point 
of  law,  may,  it  seems,  be  discharged  by  the  judge  from 
giving  a  verdict,  (n) 

Motion  to  quash  J  by  pro8ecutoi\^  When  the  application  is  made  on 
the  part  of  the  prosecution,  the  court  will  quash  the  indictment  in  all 
cases  where  it  appeal's  to  be  so  defective  that  the  defendant  can  not  be 
convicted  upon  it,  and  where  the  prosecution  appeai-s  to  bo  bona  fide, 
and  not  from  malicious  motives,  or  for  the  puq^ose  of  oppression,  (o) 

But  a  new  bill  for  the  same  offense  must  have  been  first  preferred 
against  the  defendant,  and  found.  (^)  And  when  the  court,  upon 
such  an  application,  order  the  fonner  indictment  to  be  quashed,  it  is 
usually  upon  terms,  viz.,  that  the  prosecutor  shall  pay  to  the  defend- 
ant such  costs  as  he  may  have  incurred  by  reason  of  such  former 
indictment ;  {(f)  that  the  second  indictment  shall  stand  in  the  same 
plight  and  condition  that  the  first  would  have  done,  if  it  were  not 
quashed ;  (r)  and  (particularly  when  there  has  been  any  vexatious 
delay  on  the.  part  of  the  prosecutor),  that  the  name  of  the  prosecutor 
be  disclosed,  {s) 

The  application  on  the  part  of  the  prosecutor  may  be  made,  it 
seems,  at  any  time  before  the  indictment  has  been  actually  tried,  {t) 

It  is  provided  by  statute,  that  where  two  indictments  are  pending 
against  a  defendant  for  the  same  ofiense,  the  one  first  found  shall  be 
deemed  to  be  superseded  by  the  second,  and  shall  be  quashed,  {u) 
But  the  mere  finding  of  a  second  indictment,  is  not  per  se,  a  superse- 
deas to  the  fii*st.  A  motion  to  quash  must  be  made,  (y)  Neither  has 
a  district  attorney  any  right  to  enter  a  nolle  prosequi  \xpo\x  any  indict- 
ment, or  in  any  other  way  to  discontinue  or  abandon  the  same  with- 

(Jfc)  7  Cowen,  166.  (q)  8  Ban*.,  1460.  8  Bam.  ft  Aid., 873.  8  Burr., 

(0  Arch.  Or.  PI.,  67.    See  9  R.  S.,  808,  f  5.  Id.,    14dd.  1  W.  Black..  460 

9»,  «6.    Id.,  906,  4  80.  (r)  8  Barn.  &  Aid.,  878. 

(M)  2  Sess.  Ca.,  1.  («)  8  Barr.,  1468. 

(n)  Ry.  &  Moo.,  27.  (0  Matt.  Dig.,  284.    1  Burr.,  651.    Arch.  Or. 

(o)  Arch.  Or.  PI.,  67.  PL,  87. 

(p)  2  East,  226.  («)  2  B  S.,  726,  M2  ;  8  id.,  7th  ed.,  2566. 

(V)  20  Wend.,  106. 
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out  leave  of  the  court,  (w)  (2)  If  he  wishes  to  try  the  defendant  on 
a  second  indictment,  for  the  same  offense  embraced  in  the  previous 
one,  he  must  move  to  quash  the  first,  before  he  can  do  so. 

Motion  to  quash^  by  defendant,\  When  the  application  is  made  on 
the  part  of  the  defendant,  the  couiiis  almost  uniformly  refuse  to  quash 
an  indictment,  where  it  appears  to  be  for  some  enormous  crime,  such 
as  treason  or  felony,  (x)  forgery,  perjury  and  subornation,  (y)  They 
have  also  refused  to  quiush  indictments  for  cheats ;  {z)  for  selling  flour 
by  false  weights ;  (a)  for  extortion ;  (ft)  for  not  executing  a  magis- 
trate's warrant ;  (c)  and  in  many  other  cases,  {d)  (3) 
,  The  application,  if  made  on  the  part  of  the  defendant,  must  also 
be  before  plea  pleaded,  (e) 

(V)  2  R.  S.,  7S8,  f  64  ;  •upeneded  by  Code  Cr.       (a)  3  Barr.,  1841. 
Pio.,  f673.  (6)  6 Mod.,  13. 


(OT)  Com.  Dig.,  Indictment  (H.)  c)  8  Stra.,  1211. 

{d)~       - 

U)  6  Mod.,  43. 


(y)  1  Salk.,  S72.    1  Sid.,  64.    1  Vent.,   870.   8       (d)  See  Matt  Dlar.,  284. 
Dowl  A  Ry  I  ^21.  («)  Fost.,  281.    Holt,  684.    4  St  Tr.,  677. 


(2)  But  by  the  Chdeof  CriminaX  PwcedureWi^  entry  of  a  rioUe  prosequi  is  abolished, 
and  an  order  to  dXs^nisa  the  action  is  substituted. .    (}}  670,  671,  672.) 

J 3)  An  indictment  will  be  quashed  if  it  clearly  appear  to  have  been  found  without 
Bcient  evidence  to  support  it.  (People  v.  RestenbUUU  1  Ab.  Pr.,  268.)  But  it 
will  not  be  quashed  on  the  ground  of  the  insufficiency  of  the  evidence  before  the 
grand  jury,  if  they  had  testimony  before  them  on  which  they  could  fairly  act.  (Peo- 
ple V.  Strong,  1  Ab.  Pr.  [N,  S.],  244.)  The  court  will  not  determine  the  sufficiency  of 
an  indictment  upon  a  motion  to  quash.  (People  v.  DavU,  56  N.  Y.,  95.)  It  is  no 
KTOund  for  quashing  an  indictment  that  the  list  from  which  the  grand  juiy  was 
drawn  contiuned  one  name  less  than  the  number  requii*ed  by  statute.  (People  v. 
Harriot,  3  Park.,  112  )  Nor  will  the  court  quash  an  indictment  because  found  with- 
out a  preliminary  hearing,  if  necessai^y  to  save  the  statute  of  limitations.  (People  v. 
Strang*  1  Ab.  Pr.  [N.  S.],  244.)  On  a  motion  to  quash,  affidavits  can  not  be  r^d  to 
contradictor  explain  the  allegations  in  the  indictment,  without  the  consent  of  the 
district  attorney.  ^{People  v.  Clews,  67  How.,  245.)  On  such  amotion  it  is  not  neces- 
sary that  the  defendant  should  be  present  in  court  during  the  ai*gument.  (People  v. 
VaU,  67  How.,  81 ;  S.  C,  6  Ab.  N.  C,  206.), 

It  is  no  ground  either  for  quashing  an  indictment,  or  discharging  the  person  from 
arrest,  that  before  the  finding  of  an  indictment  and  after  the  issuing  to  the  officer,  by 
a  police  justice,  of  a  warrant  for  his  arrest,  by  an  agreement  between  the  officer  and 
some  i)erson  in  Canada,  the  prisoner  was  forcibly  brought  from  Canada  to  the  line  of 
this  state,  and  there  delivered  to  such  officer,  in  arrest  under  the  warrant.  (People 
Y.  Bawe^  1  Sheld.»  581.) 
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[•350]  *  CHAPTER  yill. 

JStSMOyAL  OF  TUmiOTXSJfPirr  B^FOBB  TS^AL  or  JUDOj^aSfTF. 

This  sort  of  proceeding  regulated  in  this  state  by  statute.     The 
.methods  of  removal,  under  the  Revised  Statutes  were,  either  by 
order  of  the  court,  or  by  writ  of  ceiiioran. 

But  the  entii'e  aiticle  of  the  Bevised  Statutes,  relating  to  the  sub- 
ject, and  all  statutes  in  pari  materia^  were  repealed  by  the  Code  of' 
Criminal  Procedure^  and  the  following  provisions  substituted : 

Existing  writs  and  proceedings  to  reinove  indictrnenis  be/ore  trial^ 
All  writs,  and  other  proceedings  heretofore  existing,  for  the  removal, 
upon  the  application  of  the  defendant  a{  criminal  actions  prosecuted 
jjy  iudictment,  from  one  court  to  another,  are  aboUshed.  (Code  Cr. 
Pro.,  §  343.) 

When  removal  allowed,  be/ore  triaLI  A  criminal  action,  prosecuted 
l^y  indictpieut  may,  at  any  time  before  trial,  on  the  application  o{ 
the  defendant,  be  removed  from  the  court  in  which  it  is  pending,  as 
provided  in  this  chapter  (ch.  8,  title  V),  in  the  following  cases  : 

1.  From  a  court  of  sessions  or  a  dty  court,  to  the  court  of  oyer  and 
terminer  of  the  same  county,  for  good  cause  shown  ; 

2.  From  a  court  of  oyei*  and  terminer  or  sessions,  or  a  city  court, 
to  the  couit  of  oyer  and  terminer  of  anoOier  coicnty,.on  the  gi*ound 
that  a  fair  and  impartial  Kxial  can  not  be  had  in  the  county  or  city 
where  the  indictment  is  pending.  (§  344 ;  People  v.  Sessions,  62 
How.,  415.) 

After  trial ;  new  trial  necessary.^  If  one  or  more  trials  be  had, 
and  a  new  trial  is  necessarj",  either  by  reascm  of  the  discharge  of  a 
jury  without  a  verdict,  or  of  the  granting  of  a  new  trial,  the  removal 
may  be  allowed  at  any  time  before  the  new  trial.  .  (§  345.) 

Application  foi\]  The  application  for  the  order  of  removal  must 
be  made  to  the  supreme  court,  at  a  special  term  in  the  district,  upon 
notice  of  at  least  ten  days  to  the  district  attorney  of  the  coimty  where 
the  indictment  is  pending,  with  a  copy  of  the  affidavits,  or  other 
papers  on  which  the  application  is  founded.     (§  346.) 

What  affidavits  must  contain.  (Peo.  v.  Bodine,  7  Hill,  147  ;  Peo. 
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V.  L.  L  B.  B.  Co.,  4  Park,  602  ;  Feo.  v.  Harris,  4  Den;,  150 ;  Pe« ' 
V.  Baker,  3  Park-,  181 ;  Feo.  v.  Samm^,  3  Hun,  5«0:) 

Stay  o/iriaL]  To  enable  the  defendafit  to  nuike  tbe  applicaftton, 
a  judge  of  the  supreme  court  may,  in  his  diBcretioii,  upon  good 
cause  shown  by  i^Sdavit,  make  an  order  stkyiuj^  the  trial  of  the  indict-^ 
ment,  until  the  application  can  be  made  and  decided.     (^  347.) 

Decision.]     When  an  application  for  an  order  to  stay  the 

trial  is  made  to  the  supreme  court,  it  must  indorse  its  decision  on 
the  affidavits  or  other  paper's  presented,  and  cause  them  to  be  imme- 
diately filed  with  the  clcJrk  of  the  court  in  which  the  indictment  is 
peuding.     (^  348,) 

Onli/  one  to  be  made.]     If  the  application  for  an  order  to 

stay  the  trial  has  been  made  before  one  judge  and  denied,  a  similar 
application  can  not  be  made  to  another  judge.     (§  349.) 

— '■ A  violation  of  §  349  is  punishabte  ncJt  only  as  a  misde- 
meanor, but  as  a  contempt  of  the  court  in  which  the  indictment  is 
pending ;  and  that  court  must  vacate  an  order  of  removal  made  in 
violation  thereof.     (§  350.) 

Proceedings  on  an  order  of  removati  It  the  supreme  court  order 
the  removal  of  the  action,  a  certified  copy  of  the  order  for  that  pur- 
pose must  be  delivered  to  and  filed  with' the  clerk  of  thei  court  whelNB 
the  indictment  is  pending;  who  must  tf iiitemit  the' same,  with  the 
pleadings  and  proceedings  in  the  action,  including  all  undertakings 
for  the  appearance  of  the  defendant  or  of  the  witnesses,  or  a  certified' 
CDjiy  of  the  same,  to  the  court  to  which  the  action  isf  removed.  (§  351.) 

If  the  defendant  be  in  custody,  and  the  removal  be  to  the 

court  of  oyer  and  termiheftr  of  another  cotmty  than  that  where  the 
iitdictment  is  pe'hdingi  the  order  mtisf  provide  for  the  removal  of  the 
dcfcttdatlt,  by  the  shferiff  of  the  corinty  whei^  he  is  imprisoned,  to 
the  custody  otih^  proper  officer  of  the  county  to  which  the  action  is* 
removed;  andhe^nlust  be  forthwith  removed  accordingly.  (§  352.)* 

Filing  ordef^fixi*  refffweaX.]    Ail  ordet  for'  the  removal  of  the  actidii' 
is  of  no  effect  unless  a  certified  copy  thereof  be  filed,  as" required  by' 
section  351,  befci^  a  jurof  is"  sworn  to  try  the'  indictment.     When 
timer  filed;  the  cotirt  td  which  th€(  actibn  is  removed  must  proceed 
to  trial  and  judgment  therein.     (^  353.) 

Bemanding  indictmerU,  &c.]  Whenever  any  indictment  shall  be 
removed  into  the  supreme  court,  or  any  person  indicted  shall  be 
brought  into  that  court  by  habeas  corptis,  the  justices  thereof  may 
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remand  such  person,  and  such  indictment,  to  the  proper  county, 
where  such  indictment  may  be  tried ;  and  the  court  of  oyer  and 
terminer,  or  court  of  general  sessions,  to  which  any  such  indictment 
shall  be  so  remanded,  shall  proceed  thereon  in  the  same  manner  as 
if  such  indictment  had  not  been  removed  into  the  supreme  court. 
(3  R.  S.,  7th  ed.,  3574.) 


[  *  352  ]  *  CHAPTER  IX. 

TRIAL  OF  INDIOTBmMT. 

1.  Lr  WHAT  OOUBT  TO  BB  TRIBD. 

2.  Lf  WHAT  COUNTY  TO  BB  TRIBD. 
8.   JUBT,  AND  CHALLBNOB8. 

4.  Dbfbitdakt  to  BB  FRBSBNT. 

5.  RlQHT  TO  COUNSBL. 

6.  WlTNBSSBS. 

7.  DiscHABonra  oira  of  bbvbeal  dbfbndabts. 

8.   SbPARATB  TBIAL8. 

9.  ENTBBnra  a  nollb  pbosbqui  ;  dismissal  of  Aonov. 

10.  Commissions  to  bxaminb  witnbssbs  abroad. 

11.  Examining  witnbssbs  conditionallt. 

12.  compromisino  offbnsbs. 

13.  Lbtting  agcubbd  to  bail. 

14.  exobftions  bt  dbfbndant8. 

15.  Putting  off  trial. 

16.    NBWTRLiL. 

1.    In  what  court  to  be  tried. 

Indictments  can  only  be  tried  in  the  oyer  and  terminer ;  in  the 
**  city  courts,"  viz. :  The  city  court  of  Brooklyn  ;  the  superior  court 
of  Buffalo  :  the  recorder's  court  of  Utica ;  the  recorder's  court  of 
Oswego,  and  the  mayor's  court  of  Hudson ;  courts  of  sessions  in 
counties  other  than  in  New  York ;  and  the  court  of  general  sessions 
in  the  city  and  county  of  New  York. 

The  above  courts  are,  by  the  Code  of  Cnminal  Procedure^  declared 
to  be  the  courts  of  justice  in  this  state  having  original  criminal  juris- 
diction,    (§  11.)     (See  also  §§  22.  26  to  35,  39,  41,  51,  56.) 

2.    JxK  what  ooiinty  to  be  tried. 

Fonnerly,  all  issues  of  fact   joined  upon  any  indictment  were 
required  to  be  tried  by  a  jury,  in  the  county  where  such  indictment 
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TfBs  found,  unless  for  special  causes  the  supreme  court  should  order 
an  mdictment  removed  into  that  court,  to  be  tried  in  some  other 
county,  (a)  (1) 

When  it  appears  that  an  impartial  trial  can  not  be  had  in  the 
county  where  the  offense  is  laid,  the  court  will  oixler  a  suggestion  of 
this  fact  to  be  entered  on  the  record,  and  a  venii'e  is  then  awarded  to 
the  sheriff  of  another  county,  (b)  And  such  suggestion  can  not  be 
made  without  special  leave  obtained  from  the  coiui;.  A  rule  direct- 
ing a  criminal  case,  removed  into  the  supreme  court  by  certiomri, 

(a)  2  R.  S.,  783,  i  1.  (5)  7  Cowen,  108.    3  MoCorcU  863.    1  Chit.  Cr. 

L.,  201. 

(1)  I88UB8  or  FACT,  AKD  MODB  OF  TBIAIk 

The  Code  of  Cfrifninal  Procedure  cantaina  these  provisionB  respecting  issues  of  fact, 
and  the  place  of  trial  thereof: 

Issue  of  &ct»  defined.] — ^An  issue  of  fact  arises, 

1.  Upon  a  plea  of  not  guilty ;  or 

2.  nx>on  a  plea  of  a  former  conviction  or  acquittal  of  the  same  crime. 
(§  354.) 


tried.] — A.n  issue  of  fact  must  be  tried  by  a  jury  of  the 
county  in  which  the  indictment  was  found,  unless  the  action  be  removed, 
by  order  of  the  supreme  court,  into  the  court  of  oyer  and  terminer  of 
another  county,  as  provided  in  the  second  subdivision  of  section  344. 
[That  is  "  from  a  court  of  oyer  and  terminer  or  sessions,  or  a  city  court, 
to  the  court  of  oyer  and  terminer  of  another  county,  on  the  ground  that 
a  fair  and  impartial  trial  can  not  be  had  in  the  county  or  city  where  the 
indictment  is  pending."]     (§  355.) 

Fbr  libei.] — Section  138  directs  as  to  the  connty  in  which  an  indictment  for 


libel  shall  be  tided,  and  pi'ovides  for  changing  the  place  of  trial  in  such  cases. 

Changing  place  of  trial.  ] — Courts  of  oyer  and  terminer  shall  have  the  same  power 
to  change  the  place  of  trial  upon  any  indictment  pending  thei*ein  as  the  supreme 
court  now  has  to  change  the  place  of  tnal  in  civil  actions  ;  and  when  the  ])lace  of 
trial  shall  be  so  changed,  the  indictment  shall  be  deemed  to  be  pending  in  the  court 
of  oyer  and  terminer  of  the  county  to  which  the  place  of  trial  has  been  so  changed, 
and  such  court  may  proceed  to  try  the  same  and  render  judgment  thereon.  (Laws 
of  1859,  ch.  462 ;  3  R.  8.,  7th  ed.,  2569.) 

Whether  this  section  is  still  in  force  ?  QttCBre,    See  Code  Cr,  Pro.,  §  22,  sab.  9. 

Appeazancd.] — If  the  indictment  be  for  a  misdemeanor,  the 
trial  may  be  had  in  the  absence  of  the  defendant,  if  he  appear  by 
counsel ;  but  if  the  indictment  be  for  a  felony,  the  defendant  must  be 
personally  present.    (Id.,  §  356.) 

Preparatloii  far  trial] — ^After  his  plea,  the  defendant  is  entitled 
to  at  least  two  days  to  prepare  for  his  trial,  if  he  require  it.  (Id.,  §  357.) 

Postponement  on  account  of  absent  witnesses.  People  c.  Vermilyea,  7  Cow., 
869.  Affidavits  therefor,  what  to  contain.  Broad's  case,  3  C.  H.  Rec., 
7 ;  Peo.  fk  Wilson,  8  Park.,  199 ;  Peo.  t>.  Horton,  4  ib.,  222.  No  exception 
lies  to  reAiBul  to  poetponA  trial  for  witnesses,  ^hmy  o.  Peo.,  79  N.  T., 
546,  — o      ^ 
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ta  be  tried  iix  a  county  other  thair  tbat  in'  which:  the  ofleaae 
[  *  353  ]     is  laid,  wiii  not  authorize  the  trial  in  sHch:  comity,  *  without 

such  a  suggestion  on  the  roll,  (c)  This  suggestioa  when: 
once  entered  is  not  traversa})lei  and  therefore  the  court  will  require 
Very  strong  evidence  of  probable  uufaimesB  before  they  will  allow  it 
to  \)e  entered,  {d) 

The  venue  may  be  changed^  on  motion  of  the  public  prosecutor, 
if  it  appears  that  a  fair  and  impai'tial  trial  ciui  not  be  had,  in  the 
county  where  the  indictment  was  found.  And  this,  although  there 
has  been  no  actual  experiment  made,  by  way  of  trying  the  cause,  or 
even  impanelling  a  jury,  in  the  county  where  the  venue  is  laid,  (e) 
There  is  no  fixed  rule  defining  wluit  shall  or  shall  not  be  received,  as 
proof  of  the  fact  that  a  fair  and  impartial  trial  can  not  be  had.  (/)  (2) 

3.    Jury,  and  cha]I«itg«u 

The  qualifications  of  juroi*s,  and  the  manner  of  selecting  names 
from  the  asse^ssment  roll  to  be  put  in  the  baliot-box  of  jurora  in  each 
county,  are  fixed  by  the  Revised  Statutes,  (ff)  But  the  entire  title  of 
those  statutes  relating  to  the  trial  of  issues  of  fact,  was  repealed  by 
Laws  of  1877,  ch.  417.  The  subject  is  now  r^ulated  by  the 
Codes.  (3) 

{€)  8  Wend.,  481.  (/)  Hrfd. 

Id)  1  Chit.  Cr.  L.,  901.    7  C<iweii»  106.  (y)  2  H.  S.,  Ol,  IS. 

(6)   Peoplo  V.  Webb,  1  HiU,  17». 

(2)  Tbat  a  fair  and  impartial  trial,  by  any  meaiie  witbin  the  reach  of  the  law,  can 
not.  he  had  in  the  county  whei*ein  the  venue  is  laid,  is  a  sutiirient  reason  for  changing 
the  place  of  tiiaL  It  is  not  indispensable  that  there  should  have  been  an  ineflectiuS 
attempt  to  obtain  a  jwy  in  that  county.  {People  v.  Lmia  Island  M,  JL  Co.,  4  Pu^k.^ 
603-;  8.  C,  16  Uow.  Pr.,  106.)  The  prisoner  in  not  entitled  to  a  change  of  the  pUu»e 
of  trial  unless  he  makes  a  clear  case  thai^  by  reason  of  popular  pas«on  or  prejudice 
he  can  not  have  an  impartial  trial  in  the  county  where  the  venue  is  laid.  The  paiw 
tieuhu*  facts  and  circumstanoes  must  be  stated  in  the  affidavits.  {Penpile  v.  /Skriwniis^ 
8  Hun,  560;  8.  C,  6  T.  AcC,  328.)  Th%  place  of  trial  can  not  be  changed,  for  the 
convenience  of  paifties  and  witnesses.  {People  v.  Barti^  4  Denioi  150;)  I'he  place 
of  trial  may  be  changed  at  the  instance  of  the  district  attorney.  And  if  changed 
as  to  one  of  several  defendants,  it  is  changed  as  to  all.  But  m  such  case,  if  the 
defendants  are  indigent,  the  prosecntion  will  be  required  to  procure  the  attendance 
o£  their  witnMBM  &t  such  place  of  trial.  {People  v.  Baker^  8  Paik.,  181 ;  8.  C,  3  Ah. 
Pr ,  42 ) 

(8)  JURT. 

Pbnnation  of.}— The  Code  of  Criminal  Procedure  (}  3S8)  declares  that  the  trial  jury 
is  formed  as  prescribed  by  the  Code  of  Civil  Procedure. 

Qualifications  of  trial  jurors.  (Gm2«?  ofavil  Procedum  M  1037-1062  inclusive.) 
F<>nnation  of  the  jnry.  (h,,  &}  1168^118(T;  ib.,  6S  1190,  8350,  8351.)  Alien  not  entitled 
ta  special  jury,  (/b.,  J  ll?0.)  Trial  jurors  m  KingB  coimtyi.  (7ft.,  W  1029, 1126-1162, 
1174, 1191.)  Trial  juroni  in  dty  and  ocmntgr  of  New  YoiiL.  (1b.,  $$  1029,  1079-1125, 
1 174»  1 191. )  Legislature  may  regulate  manner  of  proooring  jury.  (Stolm^  v.  Peo. ,  53 
Ni  T.,  164 ;  Gardmer  v.  Plto.^  6  Park.»  160.)  Mare  irregularitaaa  in  drawing  jury,  not 
pn^dicial,  mt  ground  oft  arroR  (Ober  v.  Api»  8a  Hw  Y^  50ft.  Baa  alaa  Code  Oto. 
Pro.,  ($3350,  3351.) 
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The  questioit  how  far  the  jury  are  jiadgear  <rf  the*  la;w,  as  well  as  of 
the  fact,  is  one  of  conatderabie  importimce^  and  deserves  some  atten* 
tion  in  this  place. 

They  are  judges  of  th:5  fact,  both  in  civil  and  criminal  matters,  on 

Jnry ;  who  constitat^] — ^The  first  twelve  persons  who  appear,  as 
their  names  ore  drawn  and  called,  who  are  proved  as  indifferent 
between  the  parties^  and  are  not  discharged  or  excused,  must  be  sworn; 
and  constitute  the  jury  to  try  the  issue.     {CocUi  Crim.  Proc.j  §  387.) 

Improper  treatment  of  a  juror  by  court,  ground  for  new  tiial.     Peo.  ex  reL 
Flaherty  v.  Neilfion,  22*  Hun,  1. 


Triajl^  Jdbobi  ur  Crrr  avd  Courtt  of  N«w  York. 

QwaificatiaM.]'-The  "  New  York  City  Consolidatkni  Acf^  of  1882,  declares  that, 
in  order  to  be  qualified  to  serve,  as  a  trial  juror,  in  a  court  in  the  city  and  county  of 
New  York,  a  pcraoti  must  be : 

1.  A  male  citizen  of  the  United^Statea,  and  a  resident  of  that  city  and  county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  years  of  ag«. 

3.  The  owner,  in  his  own  inght,  of  real  or  penonii  property  of  the  value  of  9350 1 
or  the  hu»b:inil  of  a  woman  who  is  the  owner,  in  her  own  rigfht,  of  real  or  personal 
property  of  that  value. 

4.  In  the  ^>ofi8^8sion  c^  his  natural  faeulties,  and  not  inftfm  or  decrepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound  mind  and  good  character  ; 
aad  al)le  to  read  ami  write  the  English  lai^^tta^  tindet'standingly.  (Laws  of  186^ 
ch.  410,  6  1652.) 

Who  deemed  a  resident.] — A  person  dwelling  or  lodging  in  the  city  and  county  of 
New  York,  for  the  greater  part  of  the  time,  TOtweeii  the*  Ist  day  of  Oct(>ber  and  the 
30th  day  of  June  next  thereafter,  is  a  resident  of  that  city  and  county  for  that  jury 
Tear,  within  the  meaning  of  the  last  section ;  and  it  is  not  necessaiy  that  he  should 
have  l)een  assessed  or  should  have  voted  there.     (Id.f  $  1053.) 

IVJio  are  exempt,] — Section  1654  enumerates  the  persons  who,  although  qualified, 
are  entitled  to  an  exemption  from  service  as  tiial  jurors,  upon  claiming  such 
exemption. 

Evidence  of  right  to  exemption,] — Secttons  1655  and  1656,  specify  the  evidence  to 
be  given  of  the  right  to  exemption. 

Jwry  year  ;  length  of  wnricf  ]— By  section  1657,  the  jury  year  commences  on  the 
1st  day  of  October,  and  the  length  of  service  required  and  allowed  in  each  jury  year 
is  specified.  A  i>er8on  can  not  serve  as  a  trial  juror  iu  courts  of  record  at  more  than 
two  terms  in  a  jury  year. 

BxeuHnp  and  discharging  from  attendeatee,] — The  judge  holding  a  term  may,  in 
his  discretion,  excuse  a  tiial  juro^from  serviced  at  that  term,  for  not  more  than  three 
days  at  a  time,  where  the  etigencies  of  his  business  require  his  temporary  exemp- 
tion. The  judge  may  also  discharge  for  the  term  one  or  more  juroi's  notified  and 
attendinff',  whose  attendance  is  not  requireit  for  the  ti*ial  of  issues  at  that  term.  Or 
he  maydischarge,  until  a  day  certain,  one  or  more  juroi*»,  notified  and  attending, 
whose  attendance  will  not  be  required'  for  th^  trial  of  issues  until  that  day,  etc.  {laif 
i  1658.) 

In  other  cases  jurc^  not  to  be  excused,  except  on  showing  certain  facts* 

{Id.,  6 1059.) 

Ihtfyof  commissioner  of  Jurors.  ]^^Tnalj}it(frs  mn^  be  selected  by  the  commia^ 
Bioner  of  jurors,  who  must  alone  -decide  upon  their  qualifications  and  exemptionsy 
except  as  othervrif^e  expressly  presoribed  in'  this  title;  But  this  section  does  not 
impair  the  right  to  challenge  ft  particular  jlircM*  at  the  trial.  The  commissdoner  may 
iasoe  to  a  person  entitled  to  an  exemption  a  certififiate  of  thitt  fact,  which  exempts 
the  pei-Bon  to  whom  it  is  graatod  fron^  jury  dtily  daring' thto  time  limited  tbdrein,  ete. 
(ia.,  i  1068.) 

Subsequent  seetions  of  tlM  sttitiite  contain  TM*ionB  other  provisions  respeetinflr  trial 
iorors  in  the  city  and  ccftmty  of  New  York-'Hrach  as  drawmg,  notifying,  attendanos, 
mesr bribery,  false  oertifi<sateiiofphyBlcian8»  etc.,  etc. 
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such  evidence  as  the  court  shall  submit  to  them  as  competent.  But 
they  are  not,  in  general,  either  in  civil  or  criminal  cases,  judges  of 
the  law.  They  are  bound  to  find  the  law,  as  it  is  propounded  to 
them  by  the  court.  They  may,  indeed,  find  a  general  verdict  includ- 
ing both  law  and  fact ;  but  if,  in  such  verdict,  they  find 
[  •  354  ]  the  law  contrary  to  the  instructions  of  *  the  coui-t,  they 
thereby  violate  their  oath,  {h)  The  same  thing  was  lately 
held  by  Story,  J.,  in  a  capital  case.  He  stated,  as  the  opinion  of  his 
whole  professional  life,  that  the  jury  are  no  more  judges  of  the  law 
in  a  capital  or  other  criminal  case,  upon  the  plea  of  not  guilty,  than 
they  are  in  every  civil  case  tried  upon  the  general  issue.  He  said 
that  in  each  case  they  had  the  physical  power,  but  not  the  moral 
right,  to  decide  the  law  according  to  their  own  notions  or  pleasure. 
That  it  is  the  duty  of  the  court  to  instruct  them  as  to  the  law ;  and 
of  the  jury  to  follow  such  instruction.  That  if  the  jury  were  to 
decide  it  would  render  the  law  uncertain  ;  it  would  be  almost  imprac- 
ticable to.leani  what  they  did  decide ;  the  coui-t  would  have  no  right 
to  review  their  decision  ;  that  every  person  has  a  right  to  be  tried 
according  to  the  fixed  law  of  the  land.  If  ho  thought  the  jury  were 
judges  of  the  law,  he  should  hold  it  his  duty  to  abstain  from  stating 
the  law  to  them.  (J)  (4) 

{h)  Cowen  AHiirs  Notes  to  Phil.  E v.,  1501.    8       (i)  2  Sumner's  Rep.,   240,  243.     And  see  2 
Barb.,  603  Blackf.,  IM.    Addis  K.,  156,  255. 

(4)  In  People  v.  Finnegan  (1  Park.,  147),  the  defendant's  counsel  made  the  point 
that  the  court,  on  the  tiial,  eri'ed  in  charging  the  jury  that  they  were  the  judges  of 
the  law  and  the  fact,  and  that  the  only  duty  of  the  court  was  advisory.     Held,  that 


iuty  of  the  court  to  decide  the  questions  of  law,  and  of  the  jury  to  decide  the  ques- 
tions of  fact,  and  that  the  doctrine  that  the  jury  are  to  decide  the  law,  in  cnminal 
cases,  with  the  single  exception  ma<le  by  our  state  constitution,  can  not  be  supxx)rted, 
either  upon  principle  or  by  authority. 

So  also,  in  Sqfford  v.  People  (1  Park.,  474),  Hand,  J.,  says  (p.  480),  that  the 
better  opinion  seems  to  be  that  the  jury  ai-e  no  mora  judges  of  the  law  in  criminal 
tiian  in  civil  cases  ;  except  that  a  vei*dict  of  acquittal  is  conclusive.   « 

In  People  v.  Pine  (2  Barb  ,  568),  Judge ♦.BarcjiZo  remarks:  "It  is  often  said,  and 
has  been  said  in  the  progress  of  this  trial,  that  the  jury,  in  criminal  cases,  are  judges 
of  the  laWt  as  well  ns  of  the  facts.  If  by  this  is  meant  that  the  jury  ai'e  to  assume 
the  prei'ogative  of  the  court  as  exercised  in  civil  cases,  and  adopt  their  own  views  of 
the  law  without  regaled  to  those  entertained  by  the  couri,  I  am  bound  to  say  to  you 
that  such  is  not  the  law  of  the  land.  I'his  proposition  is  pei'fcctlv  untenable,  and 
has  been  distinctly  repudiated  on  more  than  one  occasion  by  the  judges  of  the 
supreme  court  of  the  United  States.  If,  however,  by  this  expression  is  meant  merely 
that  whatever  decision  the  jury  make,  whether  of  law  or  fact,  in  favor  of  the  prisonei*, 
is  final  and  can  not  be  reviewed — then  the  declaration  is  true.  This  is  all  that  can  be 
properly  understood  by  Uie  phrase  *  the  jiiry  are  judges  of  the  law  as  well  as  fact  ;* 
ana  the  i*eaAon  of  this  is,  that  the  constitution  does  not  permit  a  new  trial  in  case  of 
acquittal.    But  if  the  dedaion  of  the  jury  should  be  Offdi^at  a  prisoner,  contrary  to 
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ChaUengea  to  jurors  at  common  law,  and  under  the  statutes  prior 
to  the  Codes,  were  of  two  kinds  as  regards  the  parties  taking  them ; 
first,  challenges  by  the  prisoner,  second,  challenges  by  the  prosecut- 
ing attorney.  Challenges  by  the  prisoner  are  of  two  kinds ;  first, 
peremptory,  second,  for  cause.  Challenges  for  cause  are,  first,  to  the 
array,  second,  to  the  polls.  Challenges  to  the  array  and  to  the  polls 
may  be  taken  both  by  the  prisoner  and  the  prosecuting  attorney. 
Challenge  to  the  array  is  in  respect  of  some  supposed  partiality  or 
irregularity  in  the  officer  making  the  return  or  dra>ving  the  jury ; 
and  where  that  fails,  recourse  may  be  had  to  the  challenge  to  the 
polls.  Challenge  to  the  array  is  either  principal  or  for  favor ;  the 
former,  being  for  some  gross  and  palpable  partiality,  is  decisive : 
the  latter  being,  generally,  for  a  supposed  partiality  arising  out  of 
some  relationship  or  intei*est  existing  between  the  juror  challenged 
and  the  returning  officer,  is  investigated  by  triors,  whose  verdict  is 
decisive.  (5) 

the  law  aa  lud  down  by  the  court,  a  remedy  can  be  applied.  In  this  state,  the  jury 
is  presumed  to  receive  the  law  from  the  court."  (See  also»  TownseruL  v.  StcUCf 
2  Blackf.,  156 ;  UniUd  States  v.  Wilson^  1  Bald.,  78 ;  Cow.  and  HiU's  Notes,  1501 ; 
Duffy  V.  People,  26  N.  Y.,  588.) 

The  Code  of  Crifninal  Procedure  provides  that — 

On  the  trial  of  an  indictment  for  a  libd^  the  jury  have  the  right  to 
determine  the  law  and  the  fact.    (§  418.) 

Const,  of  N.  Y.,  art.  1,  §  8. 

In  all  other  cases,  court  to  decide  questions  of  law,  sub- 
ject to  light  of  defendant  to  except]— On  the  trial  of  an  indictment 
for  any  other  crime  than  libel,  questions  of  law  are  to  be  decided  by  the 
court,  saving  the  right  of  the  defendant  to  except ;  questions  of  fact  by 
the  jury.  And  although  the  jury  have  the  power  to  find  a  general  ver- 
dict, which  includes  questions  of  law  as  well  as  of  fact,  they  are  bound, 
nevertheless,  to  receive  as  law  what  is  laid  down  as  such  by  the  court. 
(§  419.) 

See  Peo.  tJ.  Pine,  2  Barb.,  566. 

CShazge  to  jury.] — In  charging  the  jury,  the  court  must  state  to 
them,  all  matters  of  law  which  it  thinks  necessary  for  their  information 
in  giving  their  verdict ;  and  must,  if  requested,  in  addition  to  what  it 
may  deem  its  duty  to  say,  inform  the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact.    (§  420.) 

(5)  On  a  trial  for  murder,  the  counsel  for  the  prisoner  interposed  an  unverified 
written  challenge  to  the  array,  in  which  he  referred  to  each  step  necessary  to  the 
selecting  and  drawing  of  the  jury,  and  alleged  that  it  had  not  been  done  in  the  man- 
ner and  form  required  by  the  statute.  An  oral  demurrer,  by  the  district  attorney, 
was  Bostained  by  the  court,  in  part  at  least,  because  the  challenge  was  unverified* 

747 


3o4  I»mCTME»T.  [BoiDfk  VI. 

Challenge  to  the  polls  lA  also  principal  oi*  for  fAvor.  Pi'incijpal 
challenge  to  the  polls  ma^  be  fir^,  jnvpter  defechtniy  as  aKenage, 
infancy,  old  age,  want  of  property,  or  other  necessary  quaKfication ; 
seeonil,  propttr  afft(Siwfa^  or  partiality,  actual  or  pl^esumed,  and  Which 
will  be  presumed  from  rektiouship  to  either  party  ;  and  third,  prop^ 
let  delictum^  or  infiuny  ai-isiug  fi-om  attainder  or  conviction  of  tre*. 
son,  felony,  perjury,  or  any  infamous  offisns^.  Challetige  to  the  polls 
fer  favor  is  wliere,  though  the  juror  is  not  so  palpably  partial  as  to 
give  cause  for  a  principal  challenge,  yet  thci-e  ar<&  reasonable  gi*6imds 
to  suspect  that  he  will  act  undei^  some  undue  prejudice  or  bias. 

The  only  proj^er  time  for  taking  challenges,  eidier  to  the  array  or 
to  the  polls,  is  after  a  full  jury  have  been  called,  and  have  made 
their  appearance,  and  before  they  are  sworn.  A  challenge  to  the 
array  must  be  in  writing ;  because  it  foims  a  pairt  of  the 
[  *Zhb  ]  record  ;  but  not  so  as  to  a  challengJB  *to  the  polls.  A 
challenge  to  the  airay  may  l)e  tried  in  the  mode  which  the 
court  in  their  discretion  may  think  fit  to  direct.  In  the  case  of  a 
principal  challenge  to  the  polls,  for  manifest  partiality,  it  is  sufficient 
if  the  ground  is  made  out  to  the  satisfaction  of  the  court,  without 
any  further  investigation.  A  challenge  to  the  polls  for  favor  is  left 
to  triors,  who  are  sworn,  and  the  trial  proceeds  by  witnesses  before 

After  thfee  jnrors  had  b^n  drawA  and  exalnhlisd,  the  court  offered  to  allow  the 
prisoner's  counsel  to  renew  bis  special  plea,  leaving  it  unveriiied.  The  distHct  attor- 
ney offei-ed  to  traverse  it,  and  consented  to  proceed  at  once  to  the  tnai  of  the  issue 
thus  joined,  and  to  allow  the  juixirs  di*awn  to  stand  aside.  To  this  proposition  the 
prisoner's  counsel  refused  to  consent^  and  the  trial  proceeded.  Held  that  the' offer  of 
th^  court  and  district  attorney  took  away  the  nght  of  the  prisoner  to  insist  that  he 
was  injured,  in  fact,  by  the  Mtion  of  the  court,  and  coMp^ll^  him  to  stand  upoa 
erroi*8  of  law  9tricti8»btA  Jurts.  (Cox  v.  -Bsopfe;  19  Htin,  430;  affM  80  N.  Y.,  600:) 
That  the  mere  unaccepted  propoation  did  not  have  the  effect  of  curing  any  error 
that  might  have  been  comttutted  in  Bustaining  the  demurrer.  (Id.)  That  the  fact 
that  the  challenge  was  unverified,  was  not  a  gi*odnd  of  demurrer.  But  that  the 
demurrer  was  properlv  sustained,  as  the  chaUenge  was  bad,  because  of  the  alteihia- 
tivd  character  of  its  allegations ;  they  impliedly  admitting  that  every  thing,  not  done 
in  the  particular  mode  i*equired  by  the  statute,  might  nevertheless  have  been  done  in 
some  other  way ;  which  the  law,  to  prevent  a  milure  of  justice,  would  accept  as 
sufficient.  (Id.) 

On  a  challenge  to  the  array,  where  jurors  to  supply  a  deficiency  are  di*awn^  under 
thii'aet  of  1S61,  the  court  will  presume,  until  the  contrary  is  shown,  that  the  clerk  has 
discharged  his  duty  iu  puttinr -  into  the  box  the  names  of  jurors  on  the  last  list, 
required  by  law  to  be  made.    {Gardiner  v.  People^  6  Park.,  168.) 

Upon  the  trial  of  an  indictment  for  murder,  the  prisoner  challenged  the  array  of 
JnWjrs  on  the  ground  that  an  order  having  been  made,  requiring  the  drawing  of 
additional  juroi*8,  one  of  the  boxes  required  to  be  kept  by  the  cterk,  i.  e„  the  one  con- 
taining the  names  of  jurors  who  had  attended  a  term  of  the  court,  and  served,  had 
ndibMi  kept^  and  was  not  bronglit  into  odui^atf  i^tdred  by  the  Cod^of  Civil  Pix>- 
cedtlre.  (§1059;)  The  ohidlengs  waasostainM.  The  prisoner  thet-enpon  withch^W 
it,  a  Jury  was  impaneUiod,  aad  the  trial  proceeded.  i9Md»  that  the  prisoner  cotlld 
withdraw  his  ehalten^,  andtiiatWdohlir  80»  he  waived  thiB  in^sgxilarity.  (Ptericm: 
T.A9^79N.Y.v4ail;) 
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them ;  aod  their  yei^diet  thoi-eoa  is  decisive,  (k)  Or,  the  defendant 
may,  by  his  counsel,  consent  to  substitute  the  court  for  triors.  But 
whejcL  such  consent  has  been  given  it  can  not  afterwaixls  be  revoked, 
and  a  demand  made  that  the  challenge  shall  he  passed  upon  by  trioi-s ; 
especially  after  the  challenge  has  been  passed  upon  by  the  coui*t.  (/) 

Upon  chaUenges  for  favor  on  account  of  bias,  although  evidence 
that  the  juror  has  given  credit  to  written  or  oi-al  statements  as  to  the 
prisoner's  guilt,  is  admissible,  for  the  consideration  of  the  tiioi-s,  the 
juror  should  not  be  set  aside  unless  it  is  found  that  he  has  such  a 
settled  opinion  that  he  could  not  render  a  verdict  upon  the  evidence 
alone,  {m) 

If,  by  the  default  of  jurors,  or  challenges,  a  sufficient  number  can 
not  be  hiid  at  the  original  panel,  a  tales  may  be  awarded,  as  in  civil 
cases,  till  the  number  of  twelve  bo  sworn,  (n) 

This  whole  matter  of  challenges,  however,  is  now  regulated  by  the 
Civtl  Codej  and  the  Cpde  of  Criminal  Procedure.  (jS) 

(it)  Cro.  Cir.  Com.*  U6,  JIT.  {m)  People  y.  Hone^1nan,  S  Denio,  121. 

(I)  21  Wend.,  JM)9.  (n)  Cro.  Cir.  Com.,  117. 

{%)  CHALLWoaa. 

The  Ciml  Cbdethus  pi^orides : 

Because  qfLcar  is  a  party, \-^li  is  not  a  good  cause  of  challenge  to  the  paxiel  or 
array  ot  trial  jurora,  in  an  action  in  a  coiu^  of  record,  that  they  were  notified  to 
a^teiyl  by  an  officii  who  is  a  p^y  to,  or  interested  in,  the  action,  or  related  to  a 
IMuiy ;  anlesB  it  is  alleged  in  the  challenge,  and  is  established,  that  one  or  more  of 
Uie  jurors  drawn  were  uut  notified,  and  that  the  omission  was  intentional.     (}  1178.) 

In  penal  actions.^ — In  a  penal  action,  in  a  court  of  record  or  not  of  record,  to 
recover  a  sum  of  money,  it  is  not  a  good  cause  of  challenge  to  a  trial  iuror,  or  to  an 
oilcer  who  notiJQyed  the  trial  jui-ors,  that  the  jui*or  or  the  officer  is  liable  to  pay  taxes, 
Ifk  a  city,  town  or  county  which  may  be  benefited  by  the  recovery.     ($  1179.) 

How  tried  ;  exceptions  to,  a?i(2  review  of  decision.] — Aol  objection  to  the  qualifications 
of  a  juror  is  available  only  upon  a  challenge.  A  chaUenge  of  a  lu^r,  or  a  challenge 
to  the  panel  or  array  of  jurors,  must  be  tried  and  determined  by  the  court  only, 
SiUier  party  nay  except  to  the  deteiininationy  and  it  may  be  i*eviewed,  upon  a  que»- 
^n  of  fiAt,  or  a  imeBtion  oi  l^w,  or  both,  as  where  an  iasue  of  fioct  presented  by  the 
pleadings  is  tried  by  the  court ;  except  that  whei*e  one  or  moi*e  exceptions  are  taken 
to  the  rulingfs  of  the  court,  made  after  the  jury  is  impanelled,  an  exception  to  the 
determinatiop  of  a  challenge  must  be  beaid  at  the  same  time ;  and  the  case  must 
contain  the  matter  necessary  to  pi-esent  it,  upon  the  facte,  or  the  law,  or  both.  (}  1180, 
as  amended  by  Laws  of  1877,  en.  416.) 


CoDB  OF  Criminal  Procsdurb. 

XleMticm  und  ^vkAaacS  nhBllmffm  ]— A  challenge  is  an  objection 
made  to  .trial  juroi^»  and  U  of  two  kinds : 
1.  To  the  pan^l ; 
%.  To  au  iodividual  juror.    (§  859.) 

When  there  are  several  defendants,  they  must  unite  in  their 
rtie]LlMgse..l^— Whan  aav^ical  de&ndants  are  tried  together  Ih67  can  not 
9ever  their  eoallangas,  pat  must  join  therein,    (g  360.) 
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It  has  been  decided  that  on  a  prelimmary  trial  of  a  question  as  to 
the  present  insanity  of  a  prisoner,  the  defendant  is  not  entitled  to 
peremptory  challenges ;  but  challenges  for  cause  may  be  made,  (o) 

(o)  Freeman  v.  People,  4  Denio,  9. 

Challenge  to  the  panel,  defined.] — ^A  challenge  to  the  panel  is  an 
objection  made  to  all  the  trial  jurors  returned,  and  may  be  taken  a|  well 
to  the  panel  returned  for  the  term,  as  to  an  additional  panel  ordered  to 
complete  the  jury.    (§  361.) 

Pnsoner  can  waive  a  chaUenge  to  the  array  after  it  is  allowed.    Pierson  v. 
People,  79  N.  Y  ,  424. 

Upon  what  founded.] — A  challenge  to  the  panel  can  be  founded 
only  on  a  material  departure,  to  the  prejudice  of  the  defendant,  from 
the  forms  prescribed  by  the  Code  of  Civil  Procedure,  in  respect  to  the 
drawing  and  return  of  the  jury,  or  on  the  intentional  omission  of  the 
eheriiOr  to  summon  one  or  more  of  the  jurors  drawn.     (§  862.) 

TVhen  and  how  taken.] — A  challenge  to  the  panel  must  be  taken 
before  a  juror  is  sworn,  and  must  be  in  writing,  specifying  distinctly 
the  facts  constituting  the  ground  of  challenge.     (§  363.) 

A  challenge  in  the  alternative  is  bad.     Cox  v.  People,  19  Hun,  430 


If  Bofficiency  of  the  &cts  be  denied,  advexBe  party  may  except. 
Exception,  how  made  and  tried.] — If  the  suiiiciency  of  the  facts 
alleged  as  a  ground  of  challenge  be  denied,  the  adverse  party  may 
except  to  the  challenge.  The  exception  need  not  be  in  writing,  but  must 
be  entered  upon  the  minutes  of  the  court ;  and  thereupon  the  court 
must  proceed  to  try  the  sufficiency  of  the  challenge,  assuming  the  facts 
alleged  therein  to  be  true.    (§  364.) 

Cox  V.  People,  19  Hun,  430  ;  80  N.  Y.,  500. 

If  exception  overmled,  court  may  allow  denial  of  challenge. 
If  allowed,  may  permit  challenge  to  be  amended.! — If,  on  the  excep- 
tion, the  court  deem  the  challenge  sufficient,  it  may,  if  justice  require 
it,  permit  the  party  excepting,  to  withdraw  his  exception,  and  to  deny 
the  facts  alleged  in  the  challenge.  If  the  exception  be  allowed,  the 
court  may,  in  like  manner,  permit  an  amendment  of  the  challenge. 
(8  365.) 

Denial  of  challenge,  how  made,  and  trial  thereof]— If  the  chal- 
lenge be  denied,  the  denial  may,  in  like  manner,  be  oral,  and  must  be 
entered  upon  the  minutes  of  the  com*t ;  and  the  court  must  proceed  to 
try  the  question  of  fact.     (§  366.) 

Who  may  be  examined  on  trial  of  challenge.] — ^Upon  the  trial 
of  the  challenge,  the  officers,  whether  judicial  or  ministerial,  whose 
irregularity  is  complained  of,  as  well  as  any  other  persons,  may  be 
examined  to  prove  or  disprove  the  facts  alleged  as  the  ground  of  the 
challenge.     (§  367.) 

If  challenge  allowed,  jury  to  be  discharged.  If  disallowed,  jnry 
to  be  impanded.] — ^If,  either  upon  an  exception  to  the  challenge, 
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A  juror,  to  be  competent,  must  not  only  be  indiiferent  as  to  the 
issue  he  is  to  determine,  but  impartial  between  the  parties;  and 


or  a  denial  of  the  facts,  the  challenge  be  allowed,  the  court  must  dis- 
charge the  jury,  so  far  as  the  trial  of  the  indictment  in  question  is  con- 
cerned. If  the  challenge  be  disallowed,  the  court  must  direct  the  jury 
to  be  impanelled.    (§'3(58.) 


Defendant  to  be  infbnned  of  his  right  to  challenge  an  individual 
jnror.] — ^Before  a  juror  is  called,  the  defendant  must  be  informed 
by  the  court,  or  under  its  direction,  that  if  he  intend  to  challenge  an  in- 
dividual juror,  he  must  do  so  when  the  juror  appears,  and  before  he  is 
Bwom.     (§  369.) 

Kinds  of  challenge  to  individual  juror.] — A  challenge  to  an  indivi- 
dual juror  may  be  taken  either  by  the  people  op  by  the  defendant,  and 
IB  either 

1.  Peremptory,  or 

2.  For  cause.    (§  870.) 

Challenge,  when  taken.] — A  challenge  must  be  taken  when  the 
juror  appears,  and  before  he  is  sworn ;  but  the  court  may,  in  its  discre- 
tion, for  good  cause,  set  aside  a  juror  at  any  time  before  evidence  is 
given  in  the  action.    (§  371.) 

See  People  v.  Damon,  18  Wend.,  351. 

Peremptoxy  challenge.] — A  peremptory  challenge  is  an  objection 
to  a  juror,  for  which  no  reason  need  be  given,  but  upon  which  the  court 
must  exclude  him.    (§  372.) 

Friery  d.  People,  2  Keyes,  424. 

Number  of  peremptoxy  challenges  to  which  defendant  is 
entitled.] — Peremptory  challenges  must  be  taken  in  number  as  follows : 

1.  If  the  crime  charged  be  punishable  with  death,  thirty  ; 

2.  If  punishable  with  imprisonment  for  life,  or  for  a  term  of  ten  years 
or  more,  twenty ; 

3.  In  all  other  cases,  five.    (§  373.) 

Definition  and  kinds  of  challenge  for  cause.] — A  challenge  for 
cause  is  an  objection  to  a  particular  juror,  and  is  )9ither, 

1.  General,  that  the  juror  is  disqualified  from  serviug  in  any  case  ;  or 

2.  Particular,  that  he  is  disqualified  from  serving  in  the  cases  on  trial. 
(§  374.) 

General  causes  of  -challenge.] — General  causes  of  challenge  are, 

1.  A  conviction  for  a  felony  ; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  the  Code  of  Civil 
Procedure,  to  render  a  person  a  competent  juror.    (§  375.) 

Bub.  2.  General  pi-ovisions,  qualifications  of  trial  juror.  Code  of  Civ.  Proc, 
i^  1027,  1028.  Disqualification  of  public  officers.  lb.,  {  1029.  Qualifica- 
tions in  Kings  county.  lb.,  $}  1029,  1126.  Qualifications  in  city  and 
oounty  of  New  York.    lb.,  {{  1029,  1079. 
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where  triors  of  a  ehaileoge  for  favor,  to  a  juror,  were  sworn  to  find 
whether  the  juror  wa«  indlfiereiit  '*  u\xhi  the  issue  joined/'  that  quali- 


Particnlar  causes  of  chsHftnga.] — Particular  causes  of  challenge  are 
of  two  kinds : 

1.  For  such  a  bias,  as,  when  the  existence  of  the  facts  is  ascertained, 
does  in  judgment  of  law  disqualify  the  juror,  and  which  is  known  in 
this  Code  as  implied  bias; 

2.  For  the  existence  of  a  st^te  of  mind  on  the  part  of  the  juror,  in 
reference  to  the  case,  or  to  either  party,  which  satisfies  the  court,  in  the 
exercise  of  a  sound  discretion,  that  such  juror  can  not  try  the  issue  im- 
partially and  without  prejudice  to  the  substantial  rights  of  the  party 
challenging,  and  which  is  known  in  this  Code  as  actual  bitis.  But  the 
previous  expression  or  formation  of  an  opinion  or  impression  in  reference 
to  the  guilt  or  i^nocence  of  the  defendant,  or  a  present  opinion  or  im- 
pression in  reference  thereto,  is  not  a  sufficient  ground  of  challenge  for 
actual  bias,  to  any  person  otherwise  legally  qualified,  if  he  declare  on 
oath,  that  he  believes  that  such  opinion  or  impression  will  not  influence 
his  verdict,  and  that  he  can  render  an  impartial  verdict  according  to  the 
evidence,  and  the  eourt  is  satisfied,  that  he  dees  not  entertain  such  a 
present  opinion  or  impres^on  as  would  influence  his  verdict.    (§  376.) 

Sab.  2.  Bee  Thomas  «.  Peo.,  67  N.  Y.,  218 ;  Peo.  «.  MuUin,  8  Alb.  L.  J. 
150;  Greenfield  v.  Pec,  74  N.  Y.,  277 ;  Phelps  v.  Peo.,  6  Hiin,  iOl ;  72 
N.  Y.,  334 ;  Manke  v.  Peo.,  17  Hun,  410 ;  Bafbo  v.  Peo.,  SO  N.  Y.,  484 ; 
Cox  V,  Peo.,  ib.,  500. 

OnmndB  of  challenge  for  implied  bias.]— A  challenge  for  implied 
bias  may  be  taken  for  alTor  any  of  the  following  causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  degree,  to  the  person 
alleged  to  be  inj  ured  by  the  crime  charged,  or  on  whose  complaint  the 
prosecution  was  institute49  or  to  the  de^udant ; 

2.  Bearing  to  him  the  rel^ition  of  gufurdian  or  ward,  attorney  or 
client,  or  client  of  the  attorney  or  counsel  for  the  people  or  defendant, 
master  or  servant,  or  landlord  or  tenant,  or  being  a  member  of  the 
family  of  the  defendant,  or  of  the  person  alleged  to  be  injured  by  the 
offense  charged,  or  on  whose  complaint  the  prosecution  was  instituted, 
or  in  his  employment  on  wages ; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action  or  having 
complained  against,  or  been  accused  by  him  in  a  criminal  prosecution ; 

4.  Having  served  on  the  grand  jury  which  found  the  indictment,  or 
on  a  coroner's  jury  which  inquired  into  the  death  of  a  person  whose 
death  is  the  subject  of  the  indictment. 

6.  Having  served  on  a  trial  jury,  which  has  tried  another  person  for 
the  crime  charged  in  the  indictment ; 

8.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  indict- 
ment, and  whose  verdict  was  set  aside  or  which  was  discharged  without 
a  verdict,  after  the  cause  was  submitted  to  it ; 

7.  Having  served  as  a  juror,  in  a  civil  action  brought  against  the 
defendant,  for  the  act  charged  as  a  crime ; 

8.  If  the  crime  chiurged  be  punishable  with  death,  the  entertaining 
of  such  conscientious  opinions  :a8  vpolcl  jpieclade  his  finding  ike  defend- 
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fieaiiou  being  objected  to,  the  oath  was  held  erroneous,  (jp)     Where 
a  juror  is  set  aside  by  a  pei*emptory  challenge,  the  party  on  whose 

ip)  Ibid, 

ant  guilty ;  in  which  case  he  shall  neither  be  permitted  nor  compelled 

to  serve  as  a  juror.     (§  377.) 

Sub.  1.    See  Cole  v.  Van  Keuren,  51  How.  Pr.,  451.    Sub.  8.    See  Peo.  v. 
Damon,  13  Wend.,  351. 

Ghronnds  of  challenge  for  actual  bias.] — A,  challenge  for  actual  bias 
may  be  taken  for  the  cause  mentioned  in  the  second  subdivision  of  sec- 
tion 376,  and  for  no  other  cause,     (g  378.) 


>>  n.Ttt 


Lon,  not  a  ground  of  challenge.] — ^An  exemption  from  ser- 
vice on  a  jury  is  not  a^  cause  of  challenge,  but  the  privilege  of  the  per- 
son exempted.    (§  379) 

66061*81  grounds  of  exemption.  Code  of  Civ.  Proc.,  J}  1030,  1031.  Id,  in 
Kings  county.  lb.,  §§  1127,  1128  Id.  in  city  and  county  of  New  York, 
lb.,  }§  1081,  1082.     See  Peo.  v.  MorLasey,  1  Sheld.,  295. 

Caxnes  of  challenge,  how  stated.] — In  a  challenge  for  implied  bias, 
one  or  more  of  the  causes  stated  in  section  377  must  be  alleged.     In  a,^ 
dhallenge  for  actucd  bias^  the  cause  stated  in  the  second  subdivision  of 
section  376  must  be  alleged.    In  either  case,  the  challenge  may  be  oral, 
but  must  be  entered  upon  the  minutes  of  the  court.     (§  380.) 
See  Freeman  n,  Peo.,  4  Denio,  131. 

XSzceptioiis  to  challenge  and  denial  tfaereol] — The  adverse  party 
may  except  to  the  challenge,  in  the  same  manner  as  to  a  challenge 
to  the  panel ;  and  the  same  proceedings  must  be  had  thereon,  as  pre- 
scribed in  section  364,  except  that,  if  the  challenge  be  allowed,  the  juror 
must  be  excluded.  The  adverse  party  may  also  orally  deny  the  facts 
alleged  as  the  ground  of  challenge.    (§  381.) 

CSiallei^e,  how  tried,  if  denied.]— If  the  facts  be  denied,  the  chal- 
lenge must  be  tried  by  the  court,  which  must  either  allow  or  disallow 
the  same  and  direct  an  entry  accordingly  on  the  minutes.  If  the  chal- 
fenge  be  allowed,  the  juror  must  be  discharged.     (§  382.) 

JForor  diallenged  may  be  examined  as  a  witness.]  —  Upon  the 
trial  of  a  challenge  to  an  individual  juror,  the  juror  challenged  may 
be  examined  as  a  witness,  to  prove  or  disprove  the  challenge ;  and  is 
boond  to  answer  every  question  pertinent  to  the  inquiry  therein.   (§  383.) 

Roles  of  evidence  on  trial  of  challenge.] — Other  witnesses  may 
also  be  examined  on  either  side ;  and  the  rules  of  evidence  applicable  to 
tiie  trial  of  other  issues  govern  the  admission  or  exclusion  of  testimony, 
OQ  the  trial  of  the  challenge.     (§  384.) 

Cfhallenges,  first  by  the  people  and  then  by  defendant] — ChaI-> 
lenges  to  an  individual  juror  must  be  taken  first  by  the  people  and  then 
hf  the  defendaat    (§  385,  aa  amended  in  1882.) 
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behalf  it  was  made  can  not,  on  error,  insist  upon  an  erro- 

[  *  356  ]     neons  ruling  of  the  court  upon  the  previous  *trial  of  a 

challenge  of  the  same  juror  for  cause,  (g)     A  challenge  to 

a  juror  for  cause  must  distinctly  specify  the  ground  of  challenge,  or 

it  may  be  disregarded,  (r) 

Where  a  challenge  for  principal  cause,  on  the  gi*ound  that  the 
juror  had  formed  and  expressed  an  opinion  that  the  prisoner  was 
guilty,  was  overruled  by  the  court,  after  evidence  given  in  its  sup- 
port, and  the  juror  was  then  challenged  for  favor,  and  the  same  evi- 
dence having  been  submitted  to  triors,  they  were  instructed  that  the 
latter  challenge  was  in  the  natui*e  of  an  appeal  from  the  judgment  of 
the  court,  upon  the  facts,  it  was  held  that  the  charge  was  erro- 
neous, (s) 

Where  several  defendants  are  jointly  indicted  and  tried,  each  of 
them  is  entitled  to  the  number  of  peremptory  challenges  allowed  by 
law;  and  a  challenge  by  one  excludes  the  juror  challenged,  as 
^  to  all.  (i) 

The  forming  and  expressuig  an  opinion  by  a  juror,  upon  the  guilt 
or  innocence  of  the  defendant,  is  ^  principal  cause  of  challenge.  And 
the  mere  forming  of  an  opinion  is  enough,  (m)  (7)     Upon  the  trial 

(9)  Freeman  v.  People,  4  Denio,  9.  (0  2  Terg.  Rep..  24f>.    4  Mason.,  150.   S.  C,  12 

(r)  Ibid.,  per  Beardaley,  J.  Wheat.,  480.    6  Ohio  Hep.,  d6. 

(»)  Ibid.  i«)  21  Wend.,  609. 

.^ '  ■  ■ 

Order  of  challftngea.] — Challenges  of  either  party  must  be  taken : 

1.  To  the  panel. 

2.  To  an  individual  juror,  for  a  general  disqualification. 

3.  To  an  individual  juror,  for  implied  bias. 

4.  To  an  individual  juror,  for  actual  bias. 

6.  Peremptory.     (§  386,  as  amended  in  1882.) 

(7)  The  act  of  1872  (ch.  475),  "  in  relation  to  challengfes  of  jurors  in  criminal 
cases,**  provides  that  the  previous  forlnation  and  expi-ession  of  an  opinion  or  impres- 
sion in  i*efei*ence  to  the  cii*cumstance8  upon  which  any  criminal  action  at  law  is  based, 
or  in  I'efei'ence  to  the  guilt  or  innocence  of  the  piiaoner,  or  a  present  opinion  or 
impi-ession  in  I'efei'ence  thereto,  shall  not  be  a  sufficient  ground  of  challenge  for  prin- 
cipal cause  to  any  person  who  is  otherwise  legally  qualihed  to  serve  as  a  juror  upon 
the  trial  of  such  action ;  provided  the  pei-son  proposed  as  a  juror  who  may  have 
*  foi'med  or  expressed,  or  has  such  opinion  or  impi'ession,  as  aforesaid,  shall  declare  on 
oath  that  he  verily  believes  that  he  can  render  an  impariial  verdict  accoi'ding  to  the 
evidence  submitted  to  the  jury  on  such  trial,  and  that  such  previously  formed  opinion 
or  impi*ession  will  not  bias  or  influence  his  verdict ;  and  provided  the  court  sbaU  be 
satisfied  that  the  pei*son  so  proposed  as  a  juror  does  not  entei'tain  such  a  present 
opinion  as  would  influence  his  verdict  as  a  juror. 

The  act  of  1873  (ch.  427),  provides  that  all  challenges  of  jui-ors,  both  in  civil  and 
criminal  cases,  shall  be  tried  and  determined  by  the  court  only.  Either  party  may 
except  to  such  determination  and  upon  a  writ  of  eiTor  or  certiorari  the  court  may 
review  any  such  decision,  the  same  as  other  questions  arising  upon  the  trial.     ($  1.) 

On  the  tiial  of  all  felonies  and  miademeanorB,  the  proeecutioQ  shall  be  entitle4 
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of  a  challeuge  to  a  juror  iov  pi^indpal  cause,  for  having  formed  and 
expressed  an  opinion  upon  tiie  guilt  or  innocence  of  the  prisoner,  the 

to  the  same  number  of  pei*emptory  challenges  aa  are  or  may  be  by  law  given  to  the 
defense.     (Id.,  $  2.) 

It  has  been  decided  under  the  above  statutes  that  a  person  who,  from  the  reading 
of  even  an  incomplete  I'ejiort  of  the  criminatory  testimony  foi'mally  taken  under 
oath,  agunst  the  prisoner,  has  formed  or  expi^essed  an  opinion  or  impi*e8sion  of  his 
guilt,  is  nut  a  competent  juror  ;  however  strong  his  belief  and  puipose  that  he  will 
decide  the  case  on  the  evidence  to  be  adduced  before  him  as  a  jui'or,  and  that  be  will 
give  an  impartial  verdict,  uninfluenced  by  that  impression,  (bh'eeitfield  v.  People,  6 
Abb.  N.  C,  1.)  Although  a  mere  impression,  as  distinguished  from  an  opinion,  will 
not  sustain  a  challenge  for  pidncipal  cause  ;  yet  the  fact  that  the  jui*or  uses  the  word 
••  impression "  rather  than  "opinion,"  is  not  conclusive.  It  is  enough  if  there  has 
been  an  effect  piixluced  upon  the  mind,  whatever  the  juror  may  call  it,  which  is  so 
tii-mly  lodged  as  to  need  a  new-coming  foi-ce  to  dislotlge  it.  (/d.)  The  distinction 
between  challenge  for  pinncipal  cause,  and  that  for  favor,  has  not  been  I'emoved  by 
the  acts  of  1872  and  1873.     (Id.) 

Where  one  called  as  a  juror  upon  a  ciiminal  tiial  testifies,  on  challenge  for  princi- 
pal cause,  that  he  has  formed  and  expressed  an  opinion,  but  that  he  believes  he  can 
render  an  im{>artial  verdict  according  to  the  evidence,  unbiased  and  uninfluenced  by 
the  previously  formed  opinion,  he  is  competent  as  a  jui*or,  under  the  acts  of  1872  and 
1873.     (Phelps  V.  People,  72  N.  Y.,  335.) 

A  juror,  upon  the  trial  of  a  challenge  to  the  favor,  testified  that  he  had  read  of  the 
case,  in  the  pajiei^s,  and  formed  a  decided  opinion,which  it  would  require  evidence 
to  remove ;  and  that  he  would  enter  the  jui*y  box  with  it  still  existing,  and  that  it 
would  require  evidence  to  dislotlge  it ;  that  he  generally  believed  what  he  read  in 
the  papers  if  it  seemed  reasonable,  until  contradicted ;  that  if  accepted  as  a  juror  he 
did  not  think  he  would  permit  what  he  had  read  to  affect  his  judgment ;  that  he  verily 
believed  he  couM  deci<le  the  case  according  to  the  evidence  pix)duced  in  court,  and 
that  alone  ;  that  his  opinion  was  based  upon  the  truth  of  what  he  htul  I'eml ;  that  he 
did  not  know  whether  the  account  was  true  or  not ;  that  there  was  nothing  to  keep 
the  opinion  in  his  mind  when  the  tiial  had  begun  and  evidence  been  introduced  ;  that 
he  believed  the  prisoner  to  be  guilty,  in  a  general  way.  The  court,  from  these 
answers  of  the  witne»(s,  and  fi*um  his  appearance,  before  it,  overruled  the  challenge. 
Held  no  error.     (Cox  v.  Peirple,  19  Hun,  430.) 

Upon  the  trial  of  an  indictment  for  murder,  a  puror  was  challenged  for  principal 
cause,  on  the  g^round  that  he  had  fonned  an  opimon  prejudicial  to  the  prisoner.  ITie 
juror  testified  that,  at  the  time  of  the  occun*ence,  he  had  i*ead  of  it  in  a  newspaper, 
and  had  then  formed  an  opinion,  which  he  supposed  he  still  had ;  that  he  knew 
nothing  about  the  case,  and  did  not  suppose  he  had  any  impi*ession  on  his  mind 
which  would  prevent  his  acting  fairly  and  im]tai*tially ;  that  he  had  no  doubt  he 
could  ^ve  a  verdict  upon  the  evidence  that  should  come  from  the  witnesses,  without 
being  influenced  or  biased  by  any  opinion.  Held  that  the  court  properly  overruled 
the  challenge  for  principal  cause.  (Balbo  v.  People,  19  Hun,  424  ;  S.  C,  80  N.  T  , 
484.)  Under  the  acts  of  1872  (ch.  475),  and  1873  (ch.  427),  if  a  juror,  in  a  criminal 
case,  on  being  challenged  for  principal  cause,  discloses,  on  his  examination,  that  he 
has  a  fixed  and  definite  opinion  in  the  case,  on  the  merits,  and  nothing  else  is  shown, 
the  court  is  bound,  as  matter  of  law,  to  reject  the  juror  as  incompetent.  (8.  C,  80 
N.  T.,  484.)  But  if,  in  addition,  he  testifies  that  he  believes  he  can  i*ender  an  impar- 
tial verdict,  on  the  evidence,  and  that  such  previously  foimed  opinion  will  not  bias 
or  influence  him  as  a  juror,  the  question  of  his  competency  is  to  be  determined  by 
the  court,  as  a  matter  of  fact.     (Id.) 

A  juror,  being  challen^d  by  the  prisoner  for  principal  cause  and  te  the  favor, 
testified  that  he  had  read,  m  the  newspapei's,  of  great  frauds  perpetrated  against  the 
dty  (of  N.  Y.) ;  that  he  had  I'ead  of  the  prisoner's  case*  ana  had  formed,  in  some 
degree,  an  opinion  in  regard  thereto,  which  he  had  yet,  and  it  would  I'equii'e  evi- 
d^ee  to  remove  it ;  but  that  his  opinion  was  contingent,  founded  on  an  assumption 
of  the  truth  of  what  he  had  read,  which  he  had  not  investigated.  That  his  opinion 
wia  the  general  impression  a  man  derives  fi-om  reading  a  statement  in  a  newspaper. 
Iliat  he  verily  believed  he  could  render  an  impartial  veixiict,  and  that  his  previously 
finned  opinion  would  not  bias  or  affect  such  verdict^  nor  would  he  be  innueuced  iX 
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challeuging  party  caa  not  ask  the  juror,  when  examined  as  a  witness, 

whether  he  has  an  impression  as  to  the  defendant's  guilt  or 

[  *  357  J     innocence.     Otherwise  when  *  the  challenge  is  far  favor ^ 

on  the  ground  of  bias,  (r)  (8)     In  such  a  case  it  is  for  the 

triors  to  determine  whether  the  juror  is  indifferent  or  not  {ro) 

The  discharge  of  a  jury,  in  a  criminal  case,  without  agreeing  on  a 
verdict,  rests  in  the  sound  discretion  of  the  coui-t  in  which  the  trial  is 
had  ;  and  the  exercise  of  such  discretion  will  not  be  reviewed  on  writ 
of  error.  (9)     So  held  when  the  juiy  were  discharged  after  being  out 

(V)  People  ▼.  Honcyman,  3  Denio,  121.    Free-       (w)  4  Denlu,  9. 
man  v.  People,  4  id.,  tf. 


all,  on  the  trial,  thereby.  ITiat  if  put  U|X>n  the  juiy  he  would  discard  his  opinion, 
and  decide  upon  the  testimony,  and  in  that  event  it  would  not  requii-e  evidence  to 
overcome  his  opinion,  and  he  would  tiy  the  case  without  'being-  influenced  by  it.  The 
challenges  were  overruled,  and  the  juror  was  then  challenged  peremptorily.  After 
the  full  number  of  ]peremptory  challenges  had  been  exhausted,  another  juror  was 
called,  whom  the  prisoner's  counsel  proposed  to  challenge  peremptonly,  upon  the 
ground  that  they  nad  been  unlawfully  comi>elled  to  exhaust  challenges  by  the  deci- 
sion of  the  coui*t  as  to  the  competency  of  said  juror.  The  court  denied  the  right  to 
further  peremptory  challenges.  Held  no  eiror.  (People  ex  rel,  Pfielps  v.  N.  T. 
Oyer  A  Terminer^  83  N.  Y.,  436.)  That  if  the  question  could  be  thus  i-aiseil,  the 
ruling  as  to  competency  was  correct,  and  the  exhaustion  of  the  peremptory  challenges 
was  not  compelled  by  any  error  of  the  court.     (Id,) 

(8)  After  a  challenge  for  principal  cause  had  been  overruled,  the  prisoner's  counsel 
challenged  the  lui'or  to  the  favor,  and  requested  that  the  examination  of  the  juror, 
already  taken,  be  made  applicable  thereto,  which  i-equest  was  granted.  The  juror 
Uien  testitied  that  he  had  some  business  with  Italians  (the  accused  being  an  Itanan), 
and  was  not  particularly  fond  of  them  ;  did  not  think  much  of  them,  judging  fi-om 
those  we  have  hei*e  ;  that  his  opinion  as  to  the  guilt  or  innocence  of  the  pri.soner  was 
positive  and  cleai'ly  marked  at  the  time,  and  he  thought  it  was  still ;  that  he  had  not 
talked  the  matter  over,  but  had  pi'obably  i*ead  the  newsimpei-s  to  his  family  ;  that  he 
thought  the  statements  he  I'ead,  and  from  which  he  formed  his  opinion,  wei*e  the  evi- 
dence taken  on  the  coronei*'s  inquest ;  that  he  had  no  paHiculai*  interest  in  the  case, 
or  knowledge  of  its  cii*cum8tances ;  that  he  would  believe  a  contradiction,  if  he  read 
it  in  the  next  day's  paper ;  that  he  bad  an  impression,  rather  than  an  opinion  ;  that 
he  i*ead  the  account  casually,  and  it  slipi>ed  out  of  his  mind,  and  was  afterwaixls 
revived  ;  that  it  would  i-equire  strong  evidence  to  i-emove  the  opinion  he  then  enter- 
taineil ;  that  he  believed  he  could  give  full  weight  and  effect  to  the  evidence  as  though 
he  had  no  opinion.  The  court,  upon  this  evidence,  and  "  fi*om  observation  of  the 
appearance  of  the  juror,  his  age,  intelligence,  his  manner  on  the  stand,  and  his  answers 
to  the  questions,  **  overruled  the  challenge.  Heldt  no  eiTor.  (BcMx)  v.  People^  19  Hun, 
424.) 

(9)  The  Cods  of  CrvmiTud  Procedure  specifies  the  only  cases  in  which  the  jury  can  be 
discharged  before  agreement,  viz. : 

After  the  jury  have  retired  to  consider  of  their  verdict,  they  can  be 
discharged  before  they  shall  have  agreed  thereon  only  in  the  following 
cases: 

1.  Upon  the  occurrence  of  some  injury  or  casualty  affecting  the  defend* 
ant,  the  jury  or  some  one  of  them,  or  the  court,  rendering  it  inexpedient 
to  keep  them  longer  together ;  or 

2.  When  after  the  lapse  of  such  time  afi  shall  seem  reasonable  to  fbe 
court,  they  shall  declare  themselves  unable  to  agree  upon  a  verdict ;  or 
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only  30  minutes,  (z)  If  a  juryman  be  taken  ill,  so  as  to  be  incapable 
of  attending  through  the  trial,  the  jury  may  be  discharged  a;nd  the 
prisoner  tried  de  novo,  or  another  juryman  may  be  added  to  the  eleven ; 
but  in  that  case,  the  prisoner  should  be  offered  his  challenges  over 
again,  as  to  the  eleven,  and  the  eleven  should  be  sworn  de  novo,  (y) 
So  if  during  the  trial  the  prisoner  he  taken  so  ill  that  he  is  incapable 
of  remaining  at  the  bar,  the  judge  may  discharge  the  jury,  and  on 
the  prisoner's  recovery  another  jury  may  be  returned,  and  the  pro- 
ceedings commenced  de  novo.  The  court,  on  a  trial  for  a  misde- 
meanor, doubted  whether  in  such  a  case  the  consent  of  counsel  was 
sufficient  to  justify  the  proceeding  with  the  trial  in  the  absence  of 
the  defendant,  {z) 

In  cases  not  capital,  where  there  is  no  prospect  of  agreement,  a 
juror  may  be  withdrawn  without  the  defendant's  consent,  (a)  And 
in  capital  cases,  the  court  may  discharge  a  jury  in  case  of  necessity  ;(fi) 
but  mere  inability  to  agree,  is  not  such  a  case,  nor  does  it  arise  from 
the  illness  of  some  of  the  jury,  if  such  illness  can  be  removed  by  per- 
mitting refreshments,  and  the  court,  against  the  consent  and  prayer 
of  the  prisoner,  refuses  such  refreshments,  unless  a  majority  of  the 
jury  agree  to  receive  them.  If,  under  such  circumstances,  the  jury 
are  discharged,  the  prisoner  may  plead  it  in  bar  to  another  trial,  (c) 

If  it  should  appear  in  the  course  of  a  trial  that  the  prisoner  is 

{9)  18  Wend  ,  06.  (a)  9  Mass.  R.,  494.    12 id.,  816.    2  John.  Cas., 

(f )  Kosa.  ft  By.  O.  C,  224.    4  Taont^  809.  801. 275.    2  Caiuett*  Rep.,  100. 

(f)Boaooe'aOr.  £T.,in.    8  Car.  A  P.,  488.  (6)  4  Wash.  0.  C.  Rep.,  402.    6  Serg.  ft  Rawle, 

680. 
(c)  3  Rawle,  498. 

3.  When  with  the  leave  of  the  court,  the  public  prosecutor  and  the 
ooansel  for  the  defendant  consent  to  such  discnarge.    (§  428.) 

It  ia  eiTor  for  the  court  to  constrain  the  jury,  by  sayings  they  must  agree,  or 
no  discharge.    Slater  v.  Mead,  53  How.,  67. 

Reason  for  discharge.] — ^Whenever  the  jury  is  discharged  without  a 
verdict,  the  reason  for  the  discharge  must  be  entered  on  the  minutes. 
(Cods  Or.  Pro.,  §  429.) 

When  jury  are  discharged,  or  give  no  verdict.] — ^In  all  cases 
where  a  jury  are  discharged,  or  prevented  from'  giving  a  verdict,  by- 
reason  of  an  accident  or  other  cause,  except  where  the  defendant  is 
discharged  from  the  indictment,  during  the  progress  of  the  trial,  or  after 
the  cause  is  submitted  to  them,  the  cause  may  be  again  tried  at  the 
same  or  another  term.    (Id.,  §  430.) 

By  final  a^onmment] — A  final  adjonmment  of  the  court  discharges 
the  jury,  but  any  term  of  a  court  may  be  continued  for  the  purpose 
of  fiiiishii]^  a  tnal  or  receiving  a  verdict.    (Id.,  §  432.) 
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insane,  the  judge  may  order  the  jury  to  be  discharged,  that  he  may 
be  tried  after  the  recovery  of  his  imderstanding.  (d  )  Ij^  this  state,  it 
is  not  a  mutter  of  discretion  with  the  court,  whether  it  will  try  a  per- 
son  who  is  insane,  or  not ;  for  by  statute,  no  insane  person  can  be 
tried,  sentenced  to  any  punishment,  or  punished  for  any  crime  or 
offense,  while  he  continues  in  that  state,  (e)  (10) 

When  the  evidence  on  both  sides  is  closed,  or  after  any  evidence 
has  been  given,  the  jury  can  not  be  discharged,  unless  in  case  of  evi- 
dent necessity  (as  in  the  cases  above  mentioned),  till  they  have  given 
in  their  verdict,  but  are  to  consider  of  it  and  deliver  it  in  open  court. 

But  the  court  may  adjourn,  while  the  jury  are  withdrawn 
[  *  358  ]     to  confer,  and  may  *  return  to  receive  the  verdict  in  open 

court,  (y)  And  when  a  criminal  ti-ial  runs  to  such  length 
that  it  can  not  be  concluded  in  one  day,  the  court,  by  its  own  author- 
ity, may  adjourn  till  next  morning.  But  the  jury  must  be  kept 
together  (at  least  in  a  capital  case),  so  that  they  may  have  no  com- 
munication but  with  each  other.  (^)  It  is  a  general  rule,  that  upon 
a  criminal  trial,  there  can  be  no  separation  of  the  jury  after  the  evi- 
dence is  entered  upon,  and  before  a  verdict  is  given.  (A)  (11) 

(d)  1  Hale's  P.  C,  34.    Kuss.  &  Ry.  C.  C,       (/)  4  Black.  Com.,  860.    Boscoe's  Cr.  Et.» 
431,  (n).  177. 

(c)  2  B.  S.,  697,  J  2  ;  8  id.,  7th  etl.,  2535.  (a)  6  T.  R.,  627.    Steph.  Sam.  Cr.  L..  318. 

(A)  BoHCoe'8  Cr.  E.,  178.    1  Hayw.,  241. 

(10)  The  common  law,  as  weU  as  the  statute,  forbids  the  tnal,  the  sentencing  or 
the  punishment  of  an  insane  person,  for  a  ciime,  while  he  continues  in  that  state. 
But  one  capable  of  comprehending  his  own  condition,  in  reference  to  the  proceeding 
against  him,  and  of  conducting  his  defense  in  a  rational  manner,  is  not  insane  within 
the  meaning  of  the  rule,  though  on  some  other  subject  his  mind  may  be  deranged. 
{Freeman  v.  People,  4  Denio,  9.)  "Where  insanity  in  a  pei-son  indicted  is  alleged  or  ' 
susi>ected,  the  most  discreet  an<i  projier  method  of  determining  the  question  in  an 
important  case,  is  a  trial  by  jury ;  but  other  modes  may  be  adopted,  in  the  discre- 
tion of  the  court.  {Id.)  The  test  of  insanity,  when  set  up  to  pi-event  a  ti-ial,  is 
whether  the  prisoner  is  mentally  competent  to  make  a  rational  defense  ;  and  when 
allegfed  as  a  defense  to  an  indictment^  it  is  whether,  at  the  time  of  committing  the 
act,  he  was  laboring  under  such  mental  disease  as  not  to  know  the  natui-e  and  quality 
of  the  act  he  was  doing,  or  that  it  was  wrong.  {Id.)  The  finding"  of  a  jui*y  u|X)n  a 
preliminary  issue,  to  the  effect  that  he  was  then  sane,  can  not  be  taken  into  considera-  * 
tion  upon  the  question  of  insanity,  set  up  as  a  defense  upDn  the  trial  of  the  indict- 
ment.    {Id.) 

For  the  i-ules  and  directions  which  are  proper  to  govern  a  juiy  on  trial  of  the 
question  of  present  insanity,  on  an  indictment  for  mui-der,  see  People  v.  Lake  (2 
Park.,  215). 

(11)   ADJ0UB5MBNT8. 

While  the  jury  are  absent,  the  court  may  adjourn  from  time  to  time,  as 
to  other  business ;  but  it  is  nevertheless  deemed  open,  for  every  purpose 
connected  with  the  cause  submitted  to  the  jury,  until  a  verdict  is  ren- 
dered or  the  jury  discharged.     {Code  Cr.  Pro.j  §  431.) 

A  final  adjournment  discharges  the  jury.    (Id.,  §  432.) 
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4.    I>ofBndant  to  be  present. 

No  person Jndicted  for  any  felony,  can  be  tried,  unless  he  be  per- 
sonally  present  during  such  trial ;  nor  can  any  person  indicted  for 
any  other  offense,  be  tried  unless  he  be  present  either  pei'sonally 
or  by  his  attorney.  And  every  person  indicted  shall  be  admitted  to 
make  any  lawful  proof  by  competent  witnesses  on  oath,  or  other  law- 
ful testimony,  (t)  (12) 

(i)  S  R.  S.,  734.  (18 ;  1  Wend.,  191. 

(12)  By  the  common  law,  a  defendant  might  be  tiied  for  a  misdemeanor  in  his 
abeenoe,  after  he  had  once  appeared.  But  the  common  law  is  so  far  chang'ed  by 
Btatutey  in  this  state,  that  no  one  indicted  for  a  misdemeanor  can  be  tried  unless  he 
be  present,  either  personally  or  by  his  attorney  duly  authonzed  for  that  purpose. 
{Blythe  v.  Tompkins^  2  Ab.  Pr.,  468.)  A  person  convicted  of  a  misdemeanor  maybe 
sentenced  to  pay  a  fine,  although  he  is  not  present  in  court.     (Id.) 

The  judgment  recoi-d  of  a  conviction  for  felony  need  not  show  the  constant  pi*esence 
of  the  defendant,  during  the  ti-iai.  (Stepherui  v.  People^  19  N.  Y.,  549 ;  S.  C,  4 
Park.,  396.) 

If,  after  the  jory  have  retired  for  deliberation,  they  return  into  court  and  ask  cer- 
tun  questions  as  to  the  evidence,  it  is  error  in  the  court  to  answer  the  same,  in  the 
absence  of  the  prisoner.  He  is  entitled  to  b^  personally  pi-esent  when  any  instinic- 
tlon  is  given  to  the  jury,  having  a  tendency  to  influence  the  verdict.  (Maurer  v. 
FwpU,  43  N.  Y.,  1.)  ^ 

A  sentence  inflicting  corporeal  punishment  can  not  be  jtronounced  in  the  absence 
of  the  defendant.  But  the  personal  presence  of  the  defendant  is  not  neHfessary  whei'e 
a  fine,  only,  is  imposed.  (People  v.  Clark,  1  Park.,  360.)  And  on  a  writ  of  error, 
brought  to  reverse  a  judgment,  in  a  capital  case,  the  personal  attendance  of  the 
defendant  on  the  argument,  or  at  the  decision,  in  the  appellate  is  not  necessary,  to 
give  such  court  jurisiiiction.     (Id.) 

A  prisoner  indiQted  for  misdemeanor  can  not  be  tned  in  his  absence,  unless  he  has 
unequivocally  waived  his  nght,  and  given  express  authority  to  his  attoraey  to  sub- 
mit to  such  trial  (People  v.  Wilkes,  6  How.  Pr.,  10.5.)  The  objection  that  the  judg- 
ment record  does  not  show  the  prisoner  to  have  been  present  in  court  during  the 
whole  of  the  trial,  nor  at  the  rendition  of  the  vei-dict,  is  not  available  on  error,  when 
it  appears  by  the  record  that  he  was  personally  present  at  the  impanelling  of  the 
juiy,  and  when  the  judgment  was  rendered  ;  and  when  the  return  of  the  minutes  of 
tiie  court,  made  to  a  writ  of  certiorari,  shows  that  the  jurors  were  jwUed,  on  giving 
their  verdict ;  and  that  the  prisoner  was  present  on  every  day  of  the  trial  previous 
to  the  rendering  of  the  verdict.     (StephertJt  v.  People,  4  Park.,  30C.) 

But  where  the  record  failed  to  show  that  the  prisoner  was  asked  by  the  court,  after 
the  verdict  was  rendered  and  before  judgment  was  pronounced  thei'eon,  Svhat  he  had 
to  say  why  judgment  should  not  be  pronounced  against  him ;  or  that  any  opportu- 
nify  was  g^ven  him  by  the  court,  at  this  stage  of  the  pixweedings  for  that  purpose ; 
ield,  that  this  omission  was  error,  for  which  there  must  be  a  new  tinal.  (Messiner  v. 
People,  45  N.  Y.,  1.) 

The  Code  of  Criminal  Procedure  directs  that — 

If  the  indictment  be  for  a  misdemeanor,  the  trial  may  be  had  in  the 
absence  of  the  defendant,  if  he  appear  by  counsel ;  but  if  the  indict- 
ment be  for  a  felony,  the  defendant  must  be  personally  present.  (§  356.) 

Frepaxation  for  trial]— After  his  plea,  the  defendant  is  entitled  to 
at  least  two  days  to  prepare  for  his  trial,  if  he  require  it.    (§  357.) 

Postponement  on  account  of  absent  vdtnesses.  People  v.  Vermilyea,  7  Cow., 
869.    Affidavits  therefor,  what  to  contain.    Broad's  case,  3  C.  H.  Rec.,  7  ; 
Peo.  «.  Wilson,  8  Park.,  199 ;  Peo.  v,  Horton,  4  ib.,  222.    No  exception 
lies  to  refosal  to  postpone  triisd  for  witnesses.    Eighmy  v.  Peo.,  79  N.  Y 
546. 
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6.    Bight  to  ooqiimL 

111  every  trial  on  impeachment  or  indictment,  the  party  aooused  is 
to  be  allowed  counsel,  as  in  civil  actions,  {k)  (13) 

6.    WitnesBM. 

The  provisions  of  law  in  civil  case.^,  relative  to  compelling  the 
attendance  and  testimony  of  witnesses,  their  examination,  the  admin- 
istration of  oaths  and  affirmations,  &c.,  contained  in  the  Revised 
Statutes  are  mostly  superseded  by  the  provisions  of  the  Codes.  (14) 

(k)  1  R.  S.,  7th  eil.,  269,  $12 ;  Const.,  art.  1,  (  6. 

(13)  Under  the  Code  of  Civil  Procedure,  the  defendant  in  a  criminal  action  is  enti- 
tled to  be  allowed  counsel,  as  in  civil  actions,  or  he  may  be  allowed  to  appear  and 
defend  in  person  and  with  counsel.     (§8.) 

If  the  indictment  be  for  a  misdemeanor,  the  trial  may  be  had 

in  the  absence  of  the  defendant,  if  he  appear  by  counsel ;  but  if  the 
indictment  be  for  a  felony,  the  defendant  must  be  personally  present. 
(§  856.) 

It  is  the  right  and  duty  of  courts  to  Asign  counsel  for  the  defense  of  destitute  per- 
sons indictee^  for  crime ;  and  it  is  the  duty  of  counsel  to  olwy  the  order  of  the  court 
(People  V.  Supervisors^  1  Sheld.,  517.)  But  where  the  court  assigns  counsel  to  defend 
a  pnnoner,  the  counsel's  claim  for  his  services  is  not  a  legal  charge  against  the  county. 
(People  ex  rel.  Jlansom  v.  Supervisora  of  Niagara  County f  73  NT  Y.,  622.) 

(14)    WiTNBSSBS. 

The  Code  of  Criminal  Proced/H,re  declares  that,  in  a  criminal  action,  the  defendant 
is  entitled — 

To  produce  witnesses  in  his  behalf,  and  to  be  confronted  with  the 
witnesses  against  him  in  the  presence  of  the  court,  except  that  where 
the  charge  has  been  preliminarily  examined  before  a  magistrate,  and 
the  testimony  reduced  by  him  to  the  form  of  a  deposition  in  the  presence 
of  the  defendant,  who  has,  either  in  person  or  by  counsel,  cross-examined, 
or  had  an  opportunity  to  cross-examine,  the  witness,  or,  where  the  testi- 
mony of  a  witness  on  the  part  of  the  people,  who  is  unable  to  give 
security  for  his  appearance,  has  been  taken  conditionally  according  to 
§§  219  and  220,  the  deposition  of  the  witness  may  be  read  upon  its  being 
satisfactorily  shown  to  the  court  that  he  is  dead,  or  insane,  or  can  not 
with  due  diligence  be  found  in  the  state.     (§  8,  sub.  8.) 

Const,  of  N.  Y.,  art.  1.  6  6.     Bee  Peo.  ex.  rel.  Gaiiing  v.  Van  AUen,  55 
N.  Y.,  31. 


Clerk  rnnst  issue  blank  subpoenas  for  witnesses  for  defend- 
ant on  triaL] — The  clerk  of  the  court  at  which  an  indictment  is  to  be 
tried,  must,  at  all  times,  upon  the  application  of  ^ the  defendant,  and 
without  charge,  issue  as  many  blank  snbpcdnas,  under  the  seal  of  the 
court  and  subscribed  by  him  as  clerk,  for  witnesses  within  the  state,  as 
may  be  required  by  the  defendant.    (§611.) 

Form  of  subpoena.] — ^A  subpcsna,  anthorized  by  sections  607,  608, 
609,  and  610  must  be  substantially  in  the  following  form  : 
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7.    Ditohurging  one,  of  Miyenl.  defondants. 

Whenever  two  or  more  persons  shall  be  included  in  the  same 
indictment,  and  it  shall  appear  that  thei*e  is  not  sufficient  evidence  to 


"  In  the  name  of  the  people  of  the  state  of  New  York  : 
To  A.  B. 

"  You  are  commanded  to  appear  before  C.  Z).,  a  jusUce  of  the  peace  of 
the  town  of  ,  [or  "  the  grand  jury  of  the  county  of  ,"  or 

"the  court  of  sessions  of  the  county  of  ,"  or  as  the  case  may 

be,]  at  [naming  the  place,]  on  [stating  the  day  and  hour,]  as  a  witness 
in  a  criminal  action  prosecuted  by  the  people  of  the  state  of  New  York, 
against  E.  F. 

''  Dated  at  the  town  of  ,  [as  the  case  may  be,]  the         day 

of  ,  18    . 

*'  G.  H.,  justice  of  the  peace,"  [or  "I.  K  ,  district  attorney,"  or  "By 
order  of  the  court,  L.  M.,  clerk,"  as  the  case  may  be.]    (§  612.) 

Raqoireinent  in  subpoena  to  produce  books,  papers  and  doc- 
unents.] — If  books,  papers  or  documents  be  required,  a  direction  to 
the  following  effect  must  be  contained  in  the  subpoena :  "And  you  are 
required  also,  to  bring  with  you  the  following,"  [describing  intelligibly 
the  books,  papers  or  obcuments  required.]     (§  613.) 

Subpoena,  by  whom  served.] — ^A  peace  officer  must  serve,  in  bis 
county,  city,  town  or  tillage,  as  the  case  may  be,  any  subpoena 
delivered  to  him  for  service,  either  on  the  part  of  the  people  or  of  the 
defendant ;  and  must  make  a  written  return  of  the  service,  subscribed 
hy  him,  stating  the  time  and  place  of  service,  without  delay.  A  sub- 
pcena  may,  however,  be  served  by  any  other  person.     (§  614.) 

Mode  of  service. — ^A  sul>poena  is  served,  by  delivering  it,  or  by 
showing  it,  and  delivering  a  copy  thereof  to  the  witness  personally. 
(§615.) 

Disobedience  to  subpcena  or  refosal  to  be  sworn  or  to  tes- 
tify, Ysjofw  punished.] — Disobedience  to  a  subpcena,  or  a  refusal  to  be 
sworn  or  to  testify,  may  be  punished  by  the  court  or  magistrate,  as  for  a 
criminal  contempt  in  the  manner  prescibed  in  the  Code  of  Civil  Pro- 
cedure.    (§  619.) 

See  Code  Civil  Pix)c.,  }{  8-13,  853-863.  Witness  is  to  be  allowed  a  reason- 
able time  to  attend.  Wilkie  o.  Chad  wick,  13  Wend.,  49.  Extreme  pov- 
erty will  excuse  non-attendiuice.  Pec.  v.  Davis,  15  Wend.,  602.  When 
subpoena  is  defective.  Peo.  v,  Dutcher,  3  Abb.  N.  8.,  151.  When  not. 
Peo.  tj.  Van  Wyck,  2  Cai.,  233.  A  refusal  of  a  witness  to  answer  before 
errand  jury,  may  be  punished  as  a  contempt  in  court.  Peo.  v,  Kelly,  24 
N.  Y.,  74 ;  Peo.  o.  Fancher,  2  Hun«  226.  Proof  for  an  attachment  against 
witness  fiuling  to  answer  need  not  be  in  wiiting.  Baker  d.  Williams,  12 
Barb.,  527. 

CSompensation  of  witnasses.] — The  rules  as  to  the  compensation 
of  witnesses  attending  trials  in  criminal  cases,  prescribed  by  special 
Btatutesi  are  continuedas  there  defined.    ^  394.) 
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put  any  defendant  on  his  defense,  it  shall  be  the  duty  of  the  court  to 
order  such  defendant  to  be  discharged  from  such  indictment,  before 
the  evidence  shall  be  deemed  to  be  closed.  (J) 

8.    Separate  trials. 

When  two  or  more  defendants  shall  be  jointly  indicted  for  any 
felony,  any  one  defendant  i-equiring  it,  shall  be  tried  separately.  In 
other  cases,  defendants  jointly  indicted  shall  be  tried  separately  or 
jointly,  in  the  discretion  of  the  court.  (771)  (15) 

(Z)  2  R.  S.,  785,  no  ;  8  id.,  7th  ed.,  8569.  (m)  Id.,  $  20 ;  1  Bald.,  78 ;  6  Han,  86 ;  4  Mason, 

158. 


Where  an  indictment  is  found  without  a  preliihinaiy  examination,  the  accused  is 
entitled  to  a  list  of  the  witmesaes  examined  befoi-e  the  grand  jury.  (People  v. 
NaughUm,  38  How.,  430 ;  S.  C,  7  Ab.  Pr.  [N.  S.],  421.)  On  the  trial  of  a  capital 
case,  it  is  in  the  discretion  of  the  court  to  requii*e  all  the  witnesses,  except  the  one 
under  examination,  to  leave  the  court  room,  during'  such  examination.  {People  v. 
Green,  1  Park.,  11.)  After  the  prosecution  has  closed,  the  prisoner  has  no  right  to 
ask  the  court  to  i*equire  the  district  attorney  to  call  and  examine  other  witnespes. 
(People  y,  Ounnins^kamf  6  Park.,  398.) 

• 

(15)  It  is  a  matter  of  discretion  to  allow  the  district  attorney  to  tr^  prisoners, 
jointly  indicted  for  a  misdemeanor,  jointly  or  sepai-ately,  as  b^t  consists  with  the 
advancement  of  justice.  Such  order  may  be  made  on  motion  of  the  district  attorney. 
(People  V.  JStocMam,  1  Park.,  424.)  But  several  persons,  jointly  indicted,  are  not 
entitled  to  demand  separate  trials,  whei'e  none  of  the  acts  charged  amount  to  a  felony 
at  common  law,  being  for  a  riot,  and  for  a  riotous  assault  and  battery ;  where  thei'e 
is  no  allegation  that  the  intent  was  felonious,  or  that  such  weapons  wei'e  used  as 
would  constitute  the  offense  a  felony.  (People  v.  Whiter  56  Bai*b.,  606 ;  aflTd  32 
N.  Y.,  46r>.) 

On  an  indictment  for  a  misdemeanor  only,  the  allowance  of  a  separate  trial  is 
entirely  in  the  discretion  of  the  court,  and  the  decision  thereon  is  final.  { Id. )  "Where 
two  are  jointly  indicted  for  felony,  and  demand  sepai'ate  trials,  they  have  not  the 
right  to  elect  which  shall  be  firat  tried.  That  is  a  matter  within  the  rontiol  of  the 
district  attorney,  with  which,  as  a  general  rule,  the  court  will  not  intei-fere.  (People 
V.  Mclntyre^  1  Park.,  371 ;  Patterson  v.  Peoplit  46  Barb.,  625.)  Where  four  jwi-sons 
are  iointly  indicted  for  felony,  three  of  them  have  no  richt  to  insist  that  the  fourth 
shall  be  tried  jointly  with  them.  (AriMhy  v.  People,  2  T.  &  C,  157  ;  KeUey  v.  People, 
55  N.  Y.,  565.)  Wnere  two  or  more  persons  are  joinUy  indicted  for  a  felony,  either 
one  is  absolutely  entiUed  to  a  separate  trial,  if  he  demand  it.  And  where  such 
demand  is  made  after  a  jui*y  has  been  impanelled,  and  a  witness  sworn,  the  jui-y  and 
witness  must  be  resworn.     (Babcock  v.  People,  15  Hun,  347.) 

By  the  Code  of  Criminal  Procedure-^ 

When  two  or  more  defendants  are  jointly  indicted  for  a  felony,  any 
defendant  requiring  it,  must  be  tried  separately.  In  other  cases, 
defendants,  jointly  indicted,  may  be  tried  separately  or  jointly,  in  the 
discretion  of  the  court.    (§  391.) 

Where  four  are  jointly  indicted,  three  of  them  can  not  insist  ux)on  the  fourth 
being  tried  with  them.  Armsby  v,  Peo.,  2  8.  C,  157  ;  Kelley  v,  Peo.,  55 
N.  Y.,  5G5.  District  attorney  determines  order  of  separate  trials.  Patter- 
son V.  Peo.,  46  Barb.,  625. 

Upon  an  indictment  a^nst  several  defendants,  any  one  or  more  may 
be  convicted  or  acquitted.    (Id.,  §  292.) 
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*9.    BnUring  > pjolla  proieqiii ;  dlimlntl  of  aotJoiii        [  *  359  J 

The  form  of  a  nolle  prosequi  is,  **  The  attorney  general  of  the 
state  of  New  York  (or  the  district  attorney  of  the  county  of  S.), 
saith  that  he  will  not  prosecute  further  on  behalf  of  the  people 
against  the  defendant"  And  if  the  defendant  be  in  custody  at  the 
time,  an  order  is,  iii  most  cases,  added  that  he  be  discharged  from 
his  imprisonment,  (n)  A  nolle  prosequi,  and  a  consequent  discharge 
frtmi  custody  is  not  an  acquittal  or  discharge  from  further  prosecu- 
tion, and  is,  therefore,  no  bar  to  a  subsequent  indictment  for  the 
same  offense,  (o)  . 

The  common  law  rules,  and  the  provisions  of  the  Revised  Statutes 
on  this  subject,  however,  are  no  longer  applicable  in  this  state.  (16) 

IOl    OommlMJoni  to  examine  witaeues  abroad. 

The  former  statutory  provisions  on  this  subject  are  superseded  by 
the  Code  of  Crimindl  Procedure.  (17.) 

(R)  S  Bob.  Prao.,  127.  (o)  8  Va.  Cas.,  845.   8  Mass.  Rep.,  173.  1  Chit. 

Cr.  L.,478.    7  Pick.,  179.    7  Conn.  R.,  418. 

(16)  By  the  Chde  of  Orimimal  Procedure^  a  fwlle  prosequi  is  abolished,  and  a  sub- 
stitute for  it  providea. 

By  §  671,  "  The  court  may,  either  of  its  own  motion,  or  upon  the  appli- 
cation of  the  district  attorney,  and  in  furtherance  of  justice,  order  an 
action,  after  indictment,  to  be  dismissed,'* 

By  §  672,  "  The  entry  of  a  nolle  prosequi  is  abolished;  and  neither  the 
attorney  general,  nor  the  district  attorney,  can  discontinue  or  abandon 
a  prosecution  for  a  crime,  except  as  provided  in  section  671." 

Dismissal,  when  a  bar,  cuid  when  not — An  order  for  the  dismissal 
of  the  action,  as  provided  in  this  chapter,  is  a  bar  to  another  prosecution 
for  the  same  offense,  if  it  be  a  misdemeanor ;  but  it  is  not  a  bar,  if  the 
offense  charged  be  a  felony.    (Id.,  §  673.) 

(17)  ExAMivAnov  OF  wmrBSBBS  ov  commission. 

The  Oode  of  Oiiminal  Procedure  contains  the  following^  ppovisiona : 

Witness  residing  out  of  the  state,  to  be  examined  for 
defendant,  as  provided  in  this  chapter.] — ^Wheu  an  issue  of  fact  is 
joined  upon  an  indictment,  the  defendant  may  have  any  material  wit- 
ness residing  out  of  the  state,  examined  in  his  behalf,  as  prescribed  in 
this  chapter,  and  not  otherwise.     (§  636.) 

In  what  cases  defendant  may  apply  fer  order  to  examine 
witnesses  on  conmiission.] — ^Wheu  a  material  witness  for  the  defend- 
ant resides  out  of  the  statet  the  defendant  may  apply  for  an  order  that 
the  witness  be  examined  on  a  commission.     (§  637.) 

CommiaBiODB  are  statutory  proceedings  solely,  and  must  be  stricUy  pursued. 
Dwinnelle  o.  Howland,  1  Abb.  Pr.,  87 ;  Creamer  v.  Jackson,  4  id.,  418 1 
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11.    Bzamining  witnesses  conditionally. 

Formerly,   after  au   indictment  had  been  found,  the  defendant 

McColl  V.  Sun  Mat  Ins.  Co.,  60  N.  Y.,  332 ;  2  J.  &  Sp.,  310.  New  com- 
missiuns  for  examination  of  same  witnesses  may  issue.  Fisher  v.  Pale,  17 
Jdhus.,  343;  Raney  'd.  Weed,  1  Barb,  220;  or  may  be  ordered  re- 
executed.    Baker  v.  Spencer,  47  N.  Y.,  562. 

Commission,  defined.] — A  commission  is  a  process  issued 
under  the  seal  of  the  court,  and  the  signature  of  the  clerk,  directed  to 
one  or  more  persons,  designated  as  commissioners,  authorizing  them  to 
examine  the  witness  upon  oath,  on  interrogatories  annexed  thereto,  and 
to  take  and  return  the  deposition  of  the  witness,  according  to  the  direc- 
tions given,  with  the  commission.     (§  638.) 

AflELdavit  for.] — ^The  application  must  be  made  upon  affidavit,  show- 
ing: 

1.  The  nature  of  the  crime  charged ; 

2.  The  state  of  the  proceedings  in  the  action,  and  that  issue  of  fact 
has  been  joined  therein ; 

3.  The  name  of  the  witness,  and  that  his  testimony  is  material  to  the 
defense  of  the  action ; 

4.  That  the  witness  resides  out  of  the  state.     (§  639.) 

If  during  term,  to  be  made  to  the  court] — ^The  application, 
if  made  during  the  term,  must  be  made  to  the  court.    (§  640.) 

If  not  made  during  the  term,  the  application  may  be  made  as 

follows : 

1.  When  the  indictment  is  pending  in  a  court  of  oyer  and  terminer, 
or  in  a  court  of  sessions,  except  in  the  city  and  county  of  New  York,  to 
a  judge  of  the  supreme  court  or  to  the  county  judge ; 

2.  When  the  indictment  is  pending  in  the  court  of  general  sessions  in 
the  city  and  county  of  New  York,  to  the  recorder  or  city  judge  or  judge 
of  general  sessions,  or  one  of  the  judges  of  the  court  of  common  pleas,  of 
that  city ; 

3.  When  the  indictment  is  pending  in  a  city  court,  to  the  recorder  or 
judge  of  the  court  in  which  it  is  penaing.     (§  641.) 

Notice   of  application,  when  required    and  how   given.] — 

If  the  application  be  made  to  the  court,  it  may  be  without  notice  to  the 
district  attorney,  unless  the  court  direct  notice  to  be  given,  in  which  case 
it  must  prescribe  the  manner  of  giving  the  same.  If  made  to  one  of  the 
officers  mentioned  in  the  last  section,  the  application  must  be  upon  five 
days'  notice  to  the  district  attorney,  served  with  a  copy  of  the  affidavit 
upon  which  it  is  founded.    (§  642,  as  amended  in  1882.) 

« 

Order  for  commission,  when  granted.]  —  If  the  court  or 
officer  to  whom  the  application  is  made,  be  satisfied  that  the  witness 
resides  out  of  the  state,  and  that  his  examination  is  necessary  to  the 
attainment  of  justice,  an  order  must  be  made  that  a  commission  be  issued 
to  tf^e  his  testimony,  and  that  tiie  people  be  permitted  to  join  in  the 
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might   have   witnesses   examined  in  his  behalf,    conditionally,   on 

commission,  and  to  examine  witnesses  in  support  of  the  indictment. 
(§043.) 

Naimng  of  commiaBioners.  Haiiis  v.  Wilson,  2  Wend.,  627 ;  Townsend  v. 
N.  Y.  Lis.  Co.,  1  Cai.,  4.  Who  may  act  as  such,  Lewis  v.  Van  Loon, 
3  Cai.,  106.     Exhibits.    Butler  v,  Lee.  32  Barb.,  76. 

Trial  to  be  stayed  until  execution  and  return  of  com- 
mission.]— If  the  application  for  a  commission  be  granted,  the  court  or 
judge  must  insert  in  the  order  therefor,  a  direction  that  the  trial  of  the 
indictment  be  stayed  for  a  specified  time,  reasonably  sufficient  for  the 
execution  and  return  of  the  commission.     (§  644.) 

When  stay  should  be  vacated.    Tors  v.  Fielden,  2  Sandf .,  690. 

Interrogatories,  and  notice  of  settlement] — ^When  the  corn- 
commission  is  ordered,  the  defendant  must  serve  upon  the  district 
attorney,  and  the  district  attorney,  if  he  intend  to  join  in  the  commission 
and  examine  witnesses  in  support  of  the  indictment,  must  serve  upon 
the  defendant  or  his  counsel,  a  copy  of  the  interrogatories  to  be  annexed 
thereto,  with  a  notice  of  two  days  of  their  settlement,  before  an  officer 
who  might  have  granted  the  order  out  of  term,  as  provided  in  section  641. 
{§  645.) 

Cross-interrogatories,  and  notice  of  settlement.] — The  district 
attorney,  and  the  defendant,  may,  in  the  same  manner,  serve  cross- 
intern^ratories,  to  be  annexed  to  the  commission,  with  the  like  notice  of 
the  settlement  thereof.    (§  646.) 

Questions.] — In  the  interrogatories,  either  party  may  insert  any 

question  pertinent  to  the  issue.    (§  647.) 

See  McDonald  v.  Garrison,  2  Hilt.,  610 ;  Blaisdell  v.  Raymond,  9  Ago.  Pr., 
178,  n. 

Upon    the    settlement    of   the    interrogatories,    the    jud^e 

must  expunge  every  question  not  pertinent  to  the  issue,  and  modify  the 
questions,  so  as  to  conform  them  to  the  rules  of  evidence,  and  when 
settled,  must  indorse  upon  them  his  allowance,  and  annex  them  to  the 
commission.    (§  648.) 

Direction  as  to  return  of  commission.]  •-- Unless  the  parties 

otherwise  consent,  by  an  indorsement  upon  the  commission,  the  officer 

must  indorse  thereon  a  direction,  as  to  the  manner  in  which  it  must  be 

returned ;  and  may,  in  his  discretion,  direct  that  it  be  returned  by  mail 

or  otherwise,  addressed  to  the  clerk  of  the  court  in  which  the  indictment 

is  pending,  designating  his  name  and  the  place  where  his  office  is  kept. 

(§  649.) 

Unless  returned  as  directed,  it  can  not  be  read.  Richardson  v,  Gere,  21 
Wend.,  156. 

Commission,  how  executed.] — ^The  commissioners,  or  any  one 
of  them,  unless  otherwise  specially  directed,  may  execute  the  com- 
mission BB  follows : 
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[  •  360  ]     the  order  of  a  judge,  in  the  *  same  cases,  upon  the  like 

1.  They  must  publicly  administer  an  oath  to  the  witness,  that  his 
answers  given  to  the  interrogatories  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth. 

2.  They  must  cause  the  examination  of  the  witness  to  be  reduced  to 
writing; 

3.  They  must  write  the  answers  of  the  witness,  as  nearly  as  possible 
in  the  language  in  which  he  gives  them,  and  read  to  him  each  answer 
as  it  is  taken  down,  and  correct  or  add  to  it,  until  it  is  made  conforma- 
able  to  what  he  declares  is  the  truth  ; 

4.  If  the  witness  decline  answering  a  question,  that  fact,  with  the 
reason  for  which  he  declines  answering  it,  as  he  gives  it,  must  be  stated ; 

5.  If  paper:j  or  documents  are  produced  before  them,  and  proved  by 
the  witness,  they  must  be  annexed  to  his  deposition,  and  be  subscribed 
by  the  witness,  and  certified  by  the  commissioners ; 

6.  The  comissioners  must  subscribe  their  names  to  each  sheet  of  the 
deposition,  and  annex  the  deposition,  with  the  papers  or  documents 
proved  by  the  witness,  to  the  commission,  and  must  close  it  up  under 
seal,  and  address  it,  as  directed  thereon. 

7.  If  there  be  a  direction  on  the  commission,  to  return  it  by  mail,  the 
conmiissioners  must  immediately  deposit  it  in  the  nearest  post-office. 
If  any  other  direction  be  made,  by  the  written  consent  of  the  parties,  or 
by  the  officer,  on  the  commission,  as  to  its  return,  they  must  comply 
with  the  direction.    (§  650.) 

Sub.  1.  When  witnesses  may  be  swom  by  local  authorities.  Lincoln  v. 
Batelle,  6  Wend.,  475.  Sub.  8.  When  K)reign  language  may  be  used. 
Leetch  v.  Atlantic  Mut.  Ins.  Co.,  4  Daly,  518.  Sub.  4.  Refusal  to  answer 
material  cross-interrogatory,  ground  for  rejecting  entii-e  deposition. 
Smith  V.  Griffith,  3  HiU,  333.  Answer  thout^h  not  full,  if  not  cleai-ly 
evasive,  sufficient.  See  Baker  v.  Spencer,  47  N.  Y.,  562 ;  Terry  tj. 
McNeil,  58  Barb.,  241.  Sub.  5.  Annexing  exhibits.  Howard  v.  Orient 
Ins.  Co.,  9  Bos.,  645  ;  Woodruff  t>.  Shepherd,  6  Cow.,  444.  Exhibits,  how 
identified.  Brumskill  v.  James,  11  N.  Y.,  294.  Sub.  7.  It  is  no  objection 
that  depositions  were  not  immediately  mailed.  Halleran  v.  Field,  23 
Wend.,  38 ;  see  Pendell  v.  Coon,  20  N.  Y.,  134. 

Annftiring  copy  of  section  650.] — ^A.  copy  of  section  650  must  be 
annexed  to  the  commissiou.    (§  651.) 

Commission,  how  retnmed,  when  delivered  to  agent  for 
that  purpose.] — If  the  commission  and  return  be  delivered  by  the  com- 
missioners to  an  agent,  he  must  deliver  it  to  the  clerk  to  vrhom  it  is 
directed,  or  to  a  judge  of  the  court  in  which  the  indictment  is  pending, 
by  whom  it  may  be  received  and  opened,  upon  the  affidavit  of  the  agent, 
that  he  received  it  from  the  hands  of  one  of  the  commissionerb,  and  that 
it  has  not  been  opened  or  altered  since  he  received  it.     (§  652.) 

Affidf^vit  of  agent  is  indispensable.     Dwinelle  v.  Howland,  1  Ab.  Pr.,  87. 

If  the  agent  be  dead,  or  from  sickness  or  other  casualty. 


unable  personally  to  deliver  the  commission  and  return,  as  prescribed  in 
the  last  section,  it  may  be  received  by  the  clerk  or  judge  from  any  other 
person,  upon  his  making  an  affidavit  that  he  received  it  from  the  agent, 
that  the  agent  is  deadT  or  from  sickness  or  other  casual ty^  unable  to 
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notice  to  the  district  attorney,  and  with  the  like  effect  iu  all  respects 
as  in  civil  suit^.  (^) 

By  the  existing  practice,  such  an  examination  may  be  had  either 
Ijefore  or  after  indictment,  after  a  defendant  has  been  held  to  answer 
a  chai'ge  of  crime.  (18) 

(p)2B.S.,731.»75. 

deliver  it,  that  it  hss  not  been  opened  or  altered  since  the  periSon  mak- 
ing the  affidavit  received  it,  and  that  he  believes  it  has  not  been  opened 
or  altered  since  it  came  from  the  hands  of  the  commissioners.    (§  653.) 

Wlien  cuid  hew  filed.] — The  clerk  or  judge  receiving  and 
opening  the  commission  and  return  must  immediately  file  it,  with  the 
affidavit  mentioned  in  the  last  two  sections,  in  the  office  of  the  clerk  of 
the  court  in  which  the  indictment  is  pending.     (§  654.) 

Commission  returned  by  mail,  how  disposed  o£]  —  If  the 
commission  and  return  be  transmitted  by  mail,  the  clerk  to  whom  it  is 
addressed  must  open  and  file  it  in  his  office,  where  it  must  remain, 
unless  the  court  otherwise  direct.    (§  655.) 

Deposition  can  not  be  read  until  actually  filed.  Parker  v.  Hobby,  20  Johns.» 
357 ;  Oneida,  etc.,  Society  v,  Lawrence,  4  Cow.,  440. 

Commission  and  return  to  be  open  for  inspection^  and 
copies  to  be  furnished.] — ^Tbe  commission  and  return  must  at  all  times 
be  open  to  the  inspection  of  the  parties,  who  must  be  furnished  by  the 
clerk  with  copies  of  the  same,  or  of  any  part  thereof,  on  payment  of  his 
fees,  at  the  rate  of  five  cents  for  every  hundred  words.     (§  656.) 

Deposition  to  be  read  in  evidence.    Wliat  objections  may 

be  taken  thereto.] — ^The  deposition,  taken  under  the  commission, 

may  be  read  in  evidence  by  either  party  on  the  trial,  and  the  same 

objections  may  be  taken  to  a  question  in  the  interrogatories,  or  to  an 

answer  in  the  deposition,  as  if  the  witness  had  been  examined  orally 

in  court.     (§  657.) 

Mere  formal  defects  are  to  be  disre^^xled.  Rust  v,  Eckler,  41  N.  T.,  488} 
€k)odyear  tj.  Voaburgh,  41  How.  Pr.,  421 ;  HaU  v.  Bai-ton,  25  Barb.,  374} 
McCleaiy  v,  Edwards,  27  ib.,  239.  Infoi*mal  parts  may  be  excluded. 
Commercial  Bank  v.  Union  Bank,  11  N.  Y.,  203.  Objections  must  spe- 
cifically point  out  errors.  Dalton  i;.  National,  etc..  Society,  20  N.  T.,  82. 
When  answers  wiU  be  excluded.  See  Lansing  v,  Coley,  13  Abb.  Pr.,  272  } 
Railway,  etc.,  Co.  v.  Warner,  1  S.  C,  21,  aidd ;  Fassin  v.  Hubbard,  56 
N.  T.,  465.  Heineman  v,  Hurd,  2  Hun,  324 ;  Meyer  v.  Levy,  54  How. 
Pr.,  274.  Deposition  may  be  read  though  witness  present,  but  other 
side  may  caU  and  examine  him.  Phenix  v,  Baldwin,  14  Wend.,  62.  If 
answers  to  direct  interro^tory  be  excluded,  those  to  cross  id.  dependent 
thereon  must  also  be.  Fleming  v.  HoUenbeck,  7  Barb.,  271.  Discretion* 
ary  power  of  court  upon  objections.  Cope  v.  Sibley,  12  Barb.,  521; 
Haadewood  v.  Heminway,  8  S.  C,  787. 

(18)  EXAMDTATIOir  OF  WITKHSSBS  OGNDITIONALLY. 

The  Code  of  Criminal  Procedure  directs  as  foUows : 

WitneaaeB  to  be  examined  conditioiially,  tor  the  defendant.]— 
When  a  defendant  has  been  held  to  answer  a  charge  of  a  crime,  ne 
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may,  either  before  or  after  indictment,  have  witnesses  examined  con- 
ditionally on  his  behalf,  as  prescribed  in  this  chapter,  and  not  other- 
wise.    (§  620.) 

In  what  cases  defendant  may  apply  for  order.]^-When  a  material 
witness  for  the  defendant  is  about  to  leave  the  state,  or  is  so  sick  or 
iniirm,  as  to  afford  reasonable  pounds  for  apprehending  that  he  will  be 
unable  to  attend  the  trial,  the  defendant  may  apply  for  an  order  that 
the  witn'ess  be  examined  conditionally.     (§  621.) 

Foreign  witness,  temporiuily  present,  may  be  bo  examined.     Wait  v.  Whit- 
ney, 7  Cow.,  69. 

Application,  on  what  facts  to  be  founded.] — ^The  application  must 
be  made  upon  affidavit,  showing : 

1.  The  nature  of  the  crime  charged; 

2.  The  state  of  the  proceedings  in  the  action ; 

8.  The  name  and  residence  of  the  witness,  and  that  his  testimony  is 
material  to  the  defense  of  the  action ;  and, 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or  infirm 
as  to  afford  reasonable  grouudfi  for  apprehending  that  he  will  be  unable 
to  attend  the  trial.     (§  622.) 

If  during  term,  to  be  made  to  the  court.] — The  application,  if  made 
during  the  term,  must  be  made  to  the  court,     (g  628.) 

If  not  made  during  term,  it  may  be  made  as  follows : 

1.  When  the  indictment  is  pending  in  a  court  of  oyer  and  terminer, 
or  in  a  court  of  sessions  other  than  in  the  city  of  New  York,  to  a  judge 
of  the  supreme  court,  or  to  the  county  judge. 

2.  When  the  indictment  is  pending  in  the  court  of  general  sessions  of 
the  city  of  New  York,  to  the  recorder  or  city  judge  or  judge  of  general 
sessions,  or  one  of  the  judges  of  the  court  of  common  pleas  of  that  city. 

8.  When  the  indictment  is  pending  in  a  city  court,  to  the  recorder  or 
city  judge  of  the  city  in  which  it  is  pending.    (§  624.) 

The  order,  when  granted  and  what  to  contain.] — If  the  court  or 
officer  be  satisfied,  that  the  examination  of  the  witness  is  necessary  to 
the  attainment  of  justice,  an  order  must  be  made,  that  the  witness  be 
examined  conditionally,  at  a  specified  time  and  place,  and  that  a  copy 
of  the  order,  and  of  the  affidavit  on  which  it  was  granted,  be  served 
6n  the  district  attorney,  within  a  specified  time  before  that  fijced  for  the 
examination.    (§  625.) 

If  the  order  be  made  by  the  court,  it  may  direct  that  the 


examination  be  taken  before  a  judge  thereof,  or  before  a  magistrate  in 
the  county,  to  be  named  in  the  order.  If  made  by  any  of  the  officers 
mentioned  in  section  624,  it  must  direct  the  examination  to  be  taken 
before  him.    (§  626.) 


On  proof  of  service,  ezamination  to  proceed.]— On  proof  heius 
fqmished  to  the  officer  before  whom  the  examination  is  appointed, 
of  the  service  upon  the  district  attorney,  of  a  copy  of  the  order,  and 
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of  the  affidavit  on  which  it  was  granted,  if  no  counsel  appear  on  the 
part  of  the  people,  the  examination  must  proceed.    (§  627.) 

If  the  district  attorney  or  other  counsel  appear  on  the  part  of  t^e  peor 
pie,  and  it  be  shown  to  the  satisfaction  of  the  court  or  officer,  by  affidayiit 
or  other  proof,  or  on  the  examination  of  the  witness,  that  he  is  not  abont 
to  leave  the  state,  or  is  not  sick  or  iniirm,  or  that  the  application  was 
made  to  avoid  the  examination  of  the  witness  on  the  trial,  the  examina- 
tion can  not  take  place ;  otherwise  it  must  proceed.    (§  628.) 

TaBikimony,  how  taken  and  autlienticated.] — ^The  testimony  given 
by  the  vritness  must  be  reduced  to  writing,  and  authenticated  in  the 
same  manner  as  the  testimony  of  a  witness  taken  in  support  of  an 
information,  as  prescribed  in  section  200.    (§  629.) 

Dv^i'^rtive  depositions.  Peo.  «.  Restell,  8  Hill,  289;  Peo.  v.  Ward,  4  Park., 
Olt) ;  Peo.  V.  ChrystaU  8  Barb.,  545. 

Deposition,  how,  by  whom  and  when  filed.] — ^The  deposition  must 
be  retained  by  the  officer  taking  it,  and  iiled  by  him  in  the  office  of  the 
clerk  of  the  court  without  unnecessary  delay.    (§  630.) 

DeposiHon  may  be  ordered  filed  nund  pro  tune.  Burdell  «.  Burdell,  1 
Duer,  625. 

When  it  may  be  read  in  evidence.]— The  deposition,  or  a 

certified  copy  thereof,  may  be  read  in  evidence  by  eitner  party  on 
trial,  upon  its  appearing  that  the  witness  is  unable  to  attend,  by  reason 
€i  his  death,  insanity,  sickness  or  infirmity,  or  of  his  continued  absence 
from  the  state.    (§631.) 

Inability  must  exist  at  time  of  trials  to  entitle  deposition  to,  be  read. 
Fiy  V,  Bennett,  4  Daer»  247.  See  Donnell  v.  Walsh,  6  Bos.,  621.  What  is 
Bumcient  proof  of  inability.  Bronner  v.  Frauenthal,  37  N.  Y.,  166 ;  Mar- 
koe  V.  Alorieh,  1  Abb.  Pr.,  66. 

When  to  be  ezdnded.] — The  deposition  can  not,  however, 

be  read,  if  it  appear  that  the  copy  of  the  order  and  of  the  affidavit  on 

which  it  was  founded,  was  not  served  on  the  district  attorney,  as  directed, 

or  that  the  examination  was  in  any  respect  unfair  or  not  conducted  as 

prescribed  in  this  chapter.    (§  6^2.) 

There  most  be  an  opportunity  to  cross-examine.  Hewlett  u.  Wood,  67  N. 
T.,  394 ;  7  Hun,  227.  Jf  consent  Hfiveti  to  read  deposition,  it  can  not  be 
withdrawn.    Beebe  v,  Peo.,  5  Hill,  32. 

dn  reading  deposition,  what  objectiona  may  be  taken.] — 


Upon  the  reading  of  the  deposition  in  evidence,  the  same  objections 
may  be  taken  to  a  question  or  answer  contained  therein,  as  if  the  witnesa 
haa  been  examined  orally  in  court.    (§  633.) 

Attendance  of  witneaa  fer  examination,  how  compelled.] — 

The  attendance  of  the  witness  may  be  enforced,  by  a  subpoena  subscribed 
by  the  officer,  or  issued  under  the  seal  of  the  court.    (§  684.) 

IMaobedience  of  witneaa,  how  pnniahed.]— Disobedience  to  the 
sabpODna,  or  a  refusal  to  be  sworn  or  to  testify,  may  be  punished  by  the 
eonrt  or  officer,  as  prescribed  in  section  619.    (§  635.) 
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12.    OomproiiiiAizig  oflEenaas. 

The  rules  on  this  subject,   prescribed  by  the  Eevised  Statutes, 
have  been  superseded  by  the  Code  of  Oriminal  Procedure.  (19) 

EzaminatLon  of  witnesses  for  the  people,  conditionally.] — ^If  a 

witness  for  the  people  be  required  by  the  magistrate  before  the  prelimi- 
nary examination  is  had,  to  enter  into  an  undertaking  to  appear  and 
testify  at  the  trial,  refuses  to  comply  with  the  order,  the  magistrate 
must  commit  him  to  prison  until  he  comply,  or  be  legally  discharged. 
(Code  Cr.  Pro.,  §  218.) 

Where,  however,  it  satisfactorily  appears,  by  the  examination 

on  oath  of  the  witness  or  of  any  other  person,  that  the  witness  is  unable 
to  procure  sureties,  he  may  be  forthwith  conditionally  examined,  on 
behalf  of  the  people,  in  the  manner  and  with  the  effect  provided  in 
this  Code,  and  must  thereupon  be  discharged.    (Id.,  §  219.) 

But  the  above  section  does  not  apply  to  the  prosecutor,  or  to  an 


accomplice  in  the  commission  of  the  crime  charged.    (Id.,  §  220.) 

A  depoeition  taken  conditionally,  in  the  case  of  a  charge  for  a  criminal  offense,  and 
before  indictmentt  which  isentiUed  in  the  court  of  general  sessions,  where  there  is  no 
suit  or  proceeding*  pending,  and  in  a  suit  which  has  not  yet  been  commenced,  and 
which,  throughout,  refera  to  the  accused  not  by  their  individual  names,  but  as 
defen<lants,  can  not  be  i*ead  on  the  trial  of  an  indictment  afterwai*ds  pi'eferred  on 
tiiat  charge  ;  because  of  the  rule  that  on  such  a  deposition  the  witness  could  not  be 
oonvictel  of  jieijury,  for  any  false  swearing.     (People  v.  Chrystalf  8  Barb.,  545.) 

(19)   COMPROMISINO  CKSTAnr  CRIMES  BY  LKAVB  OP  THB  OODRT. 

"Wliat  crimes  may  be  compromised.]— When  a  defendant  is  held 
to  answer,  on  a  charge  of  a  misdemeanor,  for  which  the  person  injured 
by  the  act  constituting  the  crime,  has  a  remedy  by  a  civil  action,  the 
crime  may  be  compromised,  as  provided  in  the  next  section,  except 
when  it  was  committed, 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of  the  duties 
of  his  office ; 

2.  Riotously ;  or 

8.  With  an  intent  to  commit  a  felony.     {Code  Cr.  Proc.,  §  663.) 

Compromise  to  be  by  permission  of  the  court ;  order  tiiere- 

on.J — If  the  party  injured  appear  before  the  court,  to  which  the 
depositions  ana  statement  are  required,  by  section  221,  to  be  returned 
at  any  time  before  trial  on  an  indictment  for  the  crime,  and  acknowledge 
in  writing  that  he  has  received  satisfaction  for  the  injury,  the  court 
may,  in  its  discretion  and  on  payment  of  the  costs  incurred,  if  it  shall 
see  fit  so  to  direct,  order  all  proceedings  to  be  stayed  upon  the  prosecu- 
tion, and  the  defendant  to  be  discharged  therefrom.  But  in  that  case, 
the  reasons  for  the  order  must  be  set  lorth  therein  and  entered  upon  the 
minutes.    (Id.,  §  664.) 

Can  not  compromise  after  conviction.  Peo.  v.  Bishop,  5  "Wend.,  111.  Nor 
stay  trial  because  civil  action  pending,  but  may  sentence.  Peo.  v.  Judges 
of  Genesee,  18  Johns.,  85. 
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13.    X«etting  accnied  to  b«iL 

The  provisions  of  the  Revised  Statutes,  in  respect  to  letting  per- 
sons accused  to  bail,  have  also  been  superseded  by  the  Code  of  Crim- 
vial  Procedure ,  which  contains  the  rules  now  in  force.  (20) 

Order  a  bar  to  another  pro8ecutioii.J— The  order  authorized 
by  the  last  section  is  a  bar  to  atiother  prosecution  for  the  same  offense. 
(Id.,  §  665.) 

No  other  offense  to  be  compromised,  except  as  provided 
in  this  chapter.] — No  crime  can  be  compromised,  nor  can  any  pro- 
ceeding for  the  prosecution  or  punishment  thereof  upon  a  compromise 
be  stayed,  except  as  provided  in  sections  663  and  664.    (Id.,  g  666.) 

(20)  Bail. 

The  Code  of  Cfrifninal  Procedure  contains  the  following'  provisionfl  respecting  bail : 

Admission  to.  bail,  defined.] — When  the  defendant  is  held  to 
appear  for  examination,  bail  for  such  appearance  may  be  taken  either, 

1.  By  the  magistrate  who  issued  the  warrant  or  before  whom  the 
same  is  returnable;  or, 

2.  By  any  judge  of  the  supreme  court.     (§  550.) 

Taking  bail,  defined.] — The  taking  of  bail  consists  in  the  accept- 
ance, by  a  competent  court  or  magistrate,  of  the  undertaking  of 
sufficient  bail  for  the  appearance  of  the  defendant  according  to  the 
terms  of  the  undertaking,  or  that  the  bail  will  pay  to  the  people  of  this 
state  a  specified  sum.    (s  551.) 

Eig'hth  Amendt.  Cons.  U.  8.  Art.  1,  }  5,  N.  T.  Const.  The  power  to  admit 
to  bail  is  incident  to  power  to  hear  and  determine.  Peo.  v.  Van  Horne» 
8  Barb.,  158. 

Offenses  not  bailable.! — The  defendant  can  not  be  admitted  to 
bail  except  by  a  judge  of  the  supreme  court  or  by  a  court  of  oyer  and 
terminer  where  he  is  charged, 

1.  With  a  crime  punishable  with  death,  or 

2.  With  the  infliction  of  a  probably  fatal  injury  upon  another,  and 
under  such  circumstances,  as  that,  if  death  ensue,  the  crime  would  be 
murder.    (§  652,  as  amended  in  1882.) 

If  facts  do  not  sustain  char^  of  murder  contained  in  warrant,  bail  may  be 
allowed.  Peo.  v.  Sheriff  of  Westchester,  1  Park.,  659  ;  Peo.  v.  Porter, 
8  Barb.,  168 ;  Peo.  u,  Beigler,  3  Park.,  316  ;  Peo.  «.  Baker,  10  How.  Pr., 
567 ;  see  also  Peo.  v.  Collins,  20  How.  Pr.,  111. 

In  what  cases  defiandant  may  be  admitted  to  bail,  before 
Oonvictioii.] — If  the  charge  be  for  any  other  crime,  he  may  be  admitted 
to  bail,  before  conviction,  as  follows: 

1.  As  a  matter  of  right,  in  cases  of  misdemeanor. 

2.  As  a  matter  of  discretion,  in  all  other  cases.    (§  553.) 

Nature  of  bail  before  conviction.    Bail  by  police  officers.] — 

Before  conviction,  a  defendant  may  be  admitted  to  bail : 

771 


S60  Indictment.  [Book  VL 

I4L    SjujopfUouB  "hy  donnduibk 

By  the  act  of  1872  (ch.  56),  '*  relating  to  the  settling,  signing  and 
sealing  of  bills  of  excei>tions  in  criminal  cases,"  it  is  provided  (§  1^ 


1.  For  his  appearance  before  tiie  magistrate  on  the  examination  of 
the  charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required  by  sec- 
tion two  hundred  and  twenty-one  to  return  the  depositions  and  state- 
ments upon  the  defendant  being  held  to  answer  after  examination. 

3.  After  indictment  either  upon  the  bench  warrant  issued  for  his 
airest  or  upon  an  order  of  the  court  committing  him  or  enlarging  the 
amount  of  bail,  or  upon  his  being  surrendered  by  his  bail,  to  answer  the 
indictment  in  the  court  in  which  it  is  found,  or  to  which  it  may  be  sent 
or  removed  for  trial.  And  any  captain  or  sergeant  of  police  in  any  city 
or  village  of  this  state  may  take  bail  for  appearance  before  a  competent 
and  accessible  magistrate  the  next  morning  from  any  person  arrested 
for  a  misdemeanor  between  two  o'clock  in  uie  afternoon  and  eight  o'clock 
the  next  morning,  if  a  magistrate  competent  to  take  the  bail  be  not 
found  within  an  hour  after  the  arrest.  When  such  captain  or  sergeant 
of  police  takes  bail  he  must  take  it  by  an  undertaking  in  the  form  in 
this  section  mentioned,  executed  in  his  presence  by  the  defendant  and 
at  least  one  surety  who  must  justify  under  oath  and  for  that  purpose 
the  officer  may  administer  the  oath.  The  amount  of  bail  taken  by  a 
captain  or  sergeant  of  police  under  this  section  must  be  as  follows :  If 
the  offense  be  the  violation  of  a  corporation  ordinance  the  amount  of  the 
bail  must  be  one  hundred  dollars,  except  that  if  a  conviction  upon  the 
charge  would  render  the  defendant  liable  only  for  a  fine,  the  amount  of 
the  bail  must  be  double  the  largest  fine  that  could  be  imposed ;  if  the 
conviction  would  render  him  liable  to  imprisonment  for  thirty  days  or 
less,  the  amount  of  bail  must  be  five  hundred  dollars.  (The  section  gives 
the  form  of  the  undertaking.)    (§  554,  as  amended  in  1882.) 

In  what  cases  he  may  be  admitted  to  bail,  after  convictioii 
and  upon  appeaL] — ^After  the  conviction  of  a  crime  not  punishable 
with  death,  a  defendant  who  has  appealed,  when  there  is  a  stay  of  pro- 
ceedings, but  not  otherwise,  may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing 
a  fine  only ; 

2.  As  a  matter  of  discretion,  in  all  other  cases.    (§  555.) 

Nature  of  bail  after  conviction  and  upon  appeal] — After  con- 
viction and  upon  an  appeal,  the  defendant  may  be  admitted  to  bail, 
as  follows : 

1.  If  the  appeal  be  from  a  Judgment  imposing  a  fine  only,  on  the 
undertaking  of  bail,  that  he  will  pay  the  same,  or  such  part  of  it  as  the 
appellate  court  may  direct,  if  the  judgment  be  affirmed  or  modified  or 
the  appeal  be  dismissed ; 

2.  If  judgment  of  imprisonment  have  been  given,  that  he  will  surren- 
der himself  in  execution  of  the  Judgment,  upon  its  being  affirmed  or 
modified,  or  upon  the  ajppeal  being  dismissed,    (g  556.) 
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that  it  shall  be  the  duty  of  the  several  justices  of  the  supreme  court, 
aad  of  the  county  judges  aud  justices  of  sessions  in  the  several  coun- 

Wlio  may  admit  to  baiL] — In  the  cases  in  which  the  defend- 
ant may  be  admitted  to  bail  upon  an  appeal,  as  provided  in  section  556, 
the  order  admitting  him  to  bail  may  be  made,  either  by  the  court  from 
which  the  appeal  is  taken,  or  the  presiding  judge  thei'eof,  or  by  the 
appellate  court,  or  a  judge  thereof,  or  by  a  judge  of  the  supreme  court. 
(§588.) 

Hotica  of  the  appUoation,  whaa  laqnlrad.] — ^The  court  or  offi- 
cer to  whom  the  application  for  bail  is  made  may  require  such  notice 
thereof  as  he  deems  reasonable,  to  be  given  to  the  district  attorney  of 
the  county  in  which  the  verdict  or  judgment  was  originally  rendered. 
(§584.) 

Qnalifleationa  of  bail,  and  how  put  in.] — ^The  sureties  must 
possess  the  qualifications,  and  the  bail  must  be  put  in  in  all  respects,  in 
the  manner  prescribed  by  sections  569  to  577,  both  inclusive ;  except 
that  the  undertaking  must  be  to  the  effect  that  the  defendant  will,  in  all 
respects,  abide  the  orders  and  judgment  of  the  appellate  court  upon  the 
appeal.     (§  585.) 

In  misdemaanor,  officer  to  take  defendant  before  a  magia^ 

tratej — Where  the  crime  charged  in  the  indictment  is  a  misdemeanor, 
the  omcer  serving  the  bench-warrant  must,  if  required,  take  the  defend- 
ant before  a  magistrate  in  the  county  in  which  it  is  issued,  or  in  which 
be  is  arre.-ited,  for  the  purpose  of  giving  bail  as  prescribed  in  sections 
302  and  305.     (§  578.) 

By  tohat  courts  taken,] — The  court  of  oyer  and  terminer  has  jurisdiction — 
To  let  to  bail  any  person  committed,  before  indictment  found,  upon 
any  criminal  charge  whatever.    (§  22,  sub.  8.) 

The  eowia  qfseasUma  have  jurisdiction — 

To  let  to  bail  persons  indicted  therein,  for  any  crime  triable  therein, 
as  provided  by  law ;  and  to  let  to  bail  persons  committed  to  prison  of 
the  county,  before  indictment,  for  any  offense  triable  in  the  court. 
(8  39,  sub.  10,  11.)  

Bail  upon  av  Ihdictmbitt,  bbforb  Ck>vvicnoN. 

puty  ofoffiaan,  in  miMdemeanors.y^Yfhen  the  crime  charged  in  the  indictment  Is  a 
misdemeanor,  the  officer  serving*  the  bench  warrant  must,  if  required,  take  the 
defendant  before  a  magistrate  in  the  county  in  which  it  is  issued,  or  in  which  he  is 
arrested,  for  the  purpose  of  giving  bail  aa  prescribed  in  sections  802  and  ^5. 
(§  678.) 

In  felony,  to  deliver  him  into  cnstody.] — If  the  crime  charged  in 
the  indictment  be  a  felony,  the  officer  arresting  the  defendant  must 
deliver  him  into  custody,  according  to  the  command  of  the  bench  wai^ 
rant,  as  prescribed  in  section  BOl.    (§  579.) 

Taking  ball,  when  ofEsnae  is  ballaUe.]— When  the  defendant  is 
flo  delivered  into  custody,  if  the  felony  charged  be  bailable,  and  the- 
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ties,  to  settle,  sign  and  seal  bills  of  exceptions  in  criminal  cases  tried 
befoi'e  them  at  any  court  of  oyer  and  terminer  or  courts  of  sessions 

amount  of  bail  have  been  fixed,  bail  may  be  taken  by  the  judge  presid- 
ing in  the  court  in  which  the  indictment  was  found,  or  to  which  it  is 
sent  or  removed,  or  by  any  magistrate  in  the  county  belonging  to  the 
class  mentioned  in  the  second  subdivision  of  section  557.     (§  580.) 

Bail,  how  put  in.  Fonn  of  undertaking.]— The  bail  must  be 
put  in  by  a  written  undertaking,  executed  by  sufficient  surety,  with  or 
without  the  defendant,  in  the  discretion  of  the  magistrate,  and  acknowl- 
edged before  the  court  or  its  clerk  in  open  court  or  the  magistrate  in 
substantially  the  following  form : 

**  An  indictment  having  been  found  on  the        day  of  ,  eighteen 

hundred  and  ,  in  the  court  of  sessions  of  the  county  of  Albany  [or 

as  the  case  may  be],  charging  A.  B.  with  the  crime  of  [designating  it 
ffenerally],  and  he  having  been  duly  admitted  to  bail  in  the  sum  of 
dollars : 

"We,  A.  B.,  defendant  [if  the  defendant  join  in  the  imdertaking],  and 
C.  D.,  surety  or  sureties  [as  the  case  may  be],  of  [stating  his  place  of 
residence  and  occupation],  and  E.  F.  of  [stating  his  place  of  residence 
and  occupation],  hereby  jointly  and  severally,  undertake  that  the 
above  named  A.  B.  shall  appear  and  answer  the  indictment  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,  and  shall  at  all 
times  render  himself  amenable  to  the  orders  and  process  of  the  court ; 
and  if  convicted,  shall  appear  for  judgment,  and  render  himself  in  exe- 
cution thereof;  or  if  he  fails  to  perform  either  of  these  conditions,  that 
we  will  pay  to  the  people  of  the  state  of  New  York  the  sura  of 
dollars  "  [inserting  the  sum  in  which  the  defendant  is  admitted  to  bail.] 
(§  581,  as  amended  in  1882.) 

Sections  applicable  to  qoalificaticns  of  bail,  to  putting  in  and 
justifying  bail,  and  to  incidental  proceedings.] — ^The  provisions  con- 
tained in  sections  569  to  577,  both  inclusive,  apply  to  the  qualifica- 
tions of  the  sureties,  and  to  all  the  proceedings  respecting  the  putting 
in  and  justification  of  bail,  and  incidental  thereto.     (§  582.) 


Deposit  Instead  op  Bail. 


Deposit,  when  and  how  made.] — The  defendant,  at  any  time 
after  an  order  admitting  him  to  bail,  instead  of  giving  bail,  may  deposit 
with  the  county  treasurer,  of  the  county  in  which  he  is  held  to  answer, 
the  sum  mentioned  in  the  order;  and  upon  delivering  to  the  officer,  in 
whose  custody  he  is,  a  certificate  of  the  deposit,  he  must  be  discharged 
from  custody.     (§  586.) 

May  be  made  after  bail  given,  and  before  forfeiture ;  and  in 
such  case  bail  discharged.] — If  the  defendant  have  given  bail,  he 
may,  at  any  time  before  the  forfeiture  of  the  undertaking,  in  like  manner 
deposit  the  sum  mentioned  in  the  undertaking;  and  upon  the  deposit 
being  made  the  bail  is  exonerated.    (§  587.) 
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held  in  any  county  of  this  state,  in  the  same  manner  and  with  like 
effect  after  the  expiration  of  their  term  ,of  office  as  if  done  before. 

Bail  may  be  given  after  deposit;  and  in  such  case  money 
deposited  to  be  xefonded.] — If  money  be  deposited,  as  provided  in  the 
last  section,  bail  may  be  Riven,  in  the  same  manner  as  if  it  had  been  origi- 
oally  given  upon  the  order  for  admission  to  bail,  at  any  time  before  the 
forfeiture  of  the  deposit.  The  court  or  magistrate  before  whom  the  bail 
is  taken  must  thereupon  direct,  in  the  order  of  allowance,  that  the  money 
deposited  be  refunded  by  the  county  treasurer  to  the  defendant  *  and  it 
must  be  refunded  accordingly.    (§  588.) 

Deposit  to  be  applied  to  payment  of  judgment  of  fine,  and 
snxplns  to  be  refunded.] — ^When  money  has  been  deposited,  if  it 
remain  on  deposit  and  unforfeited  at  the  time  of  a  judgment  for  the 
payment  of  a  fine,  the  county  treasurer  must,  under  direction  of  the  court, 
apply  the  money  in  satisfaction  thereof,  and  after  satisfying  the  fine, 
must  refund  the  surplus,  if  any,  to  the  defendant.     (§  589.) 


SUBRBNDBB  OF  THB  DSFBirDANT. 

Surrender,  by  whom,  when,  and  how  made.] — At  any  time  before 
the  forfeiture  of  the  undertaking,  any  surety  may  surrender  the  defend- 
ant in  his  exoneration,  or  the  defendant  may  surrender  himself,  to 
the  officer  to  whose  custody  he  was  committed  at  the  time  of  giving 
bail,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  delivered 
to  the  officer,  who  must  detain  the  defendant  in  his  custody  thereon,  as 
upon  a  commitment,  and  by  a  certificate  in  writing,  acknowledge  the 
surrender ; 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the  court  in 
which  the  indictment  or  the  appeal,  as  the  case  may  be,  is  pending, 
may,  upon  a  notice  of  five  days  to  the  district  attorney  of  the  county, 
with  a  copy  of  the  undertaking  and  certificate,  order  that  the  bail  be 
exonerated ;  and  on  filing  the  order  and  the  papers  used  on  the* applica- 
tion, the  bail  is  exonerated  accordingly.     (§  590.) 

By  whom,  when  and  where,  defendant  may  be  arrested  for 
the  pmpose  of  a  surrender.] — For  the  purpose  of  surrendering  the 
defendant,  any  surety,  at  any  time  before  he  ij  finally  charged,  and  at 
any  place  within  the  state,  may  himself  arrest  him,  or  by  a  written 
authority  indorsed  on  a  certified  copy  of  the  undertaking,  may  empower 
any  person  of  suitable  age  and  discretion  to  do  so.     (§  591.) 

On  Borrender  before  forfeitnre,  money  deposited  to  be  refonded.] 

— If  money  hajve  been  deposited  instead  of  bail  and  the  defendant  at 
any  time  before  the  forfeiture  thereof  surrender  himself  to  the  officer 
to  whom  the  commitment  was  directed,  in  the  manner  provided 
in  section  590,  the  court  must  order  a  return  of  the  deposit  to  the 
defendant,  upon  producing  the  certificate  of  the  officer  showing  the  sur- 
render, and  upon  a  notice  of  five  days  to  the  district  attorney,  with  a 
copy  of  the  certificate.    (§  592.) 
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And  in  case  any  such  justice,  judge  or  justice  of  sessions,  who  has 
sat  upon  the  trial  of  any  criu^inxU  case  in  either  of  said  courts,  shall; 

FORFBITUBB  .09  THB  Viv^RTAJUSO  OV  BAIIf,   OR  OV  TUB  I^BPOeiT  OV  MoNBT. 

The  pro\'i8ions  of  the  Code  of  CrimiTud  Procedure  are  aa  follows : 

In  what  cases,  and  haw  ordered.] — If,  without  sutiicient  excuse 
the  defendant  neglect  to  appear  for  arraignment,  or  for  trial  or 
judgment,  or  upon  any  other  occasion  where  his  presence  in  court  may 
be  lawfully  required,  or  to  surrender  himself  in  execution  of  the  judg- 
ment, the  court  must  direct  the  fact  to  be  entered  upon  its  minutes ;  and 
the  undertaking  of  his  bail,  or  the  money  deposited,  instead  of  bail,  aa 
the  case  may  be,  is  thereupon  forfeited,     (§  593.) 

When  bail  released.  Peo.  v.  Claiy,  17  Wend.,  374  ;  Peo.  v.  Green,  5  Hill, 
647  J  Peo.i).  Stager,  10  Wend.,  431 ;  Peo.  «.  Derby,  1  Park.,  3»2  ;  Peo.' 
V.  Mack,  ibid.,  507.  What  does  not  amount  to  a  i-elease.  Peo.  v.  Anable, 
7  Hill,  33 ;  Peo.  t>.  McCoy,  39  Barb.,  78.  What  amounts  to  a  forfeiture. 
Peo.  V.  Petry,  2  Hilt.,  523 ;  Peo,  v.  Blankman,  17  Wend.,  252 ;  Peo.  «, 
Wilgus,  5  Pen.,  58.  Wli  it  will  excuse  default.  Peo.  t).  Bartlett,  3  Hill, 
570 ;  Peo.  u  Hainer,  1  Dan.,  454 ;  Peo.  v.  Chusney,  44  Barb.,  118 ;  Peo. 
V.  Cook,  30  How.  Pr.,  110. 

When  and  how  forfeitiire  may   be  discharged.]— If   at  any 

time  before  the  iinal  adjournment  of  the  court,  the  defendant  appear 
and  satisfactorily  excuse  his  neglect,  the  court  may  direct  the  forfeiture 
of  the  undertaking  or  deposit  to  be  discharged,  upon  such  terms  as  are 
just.    (§594.) 

Forfeiture  of  bail,  to  be  enforced  by  action.]— If  the  forfeiture 
be  not  discharged,  as  provided  in  the  last  section,  the  district  attor- 
ney may,  at  any  time  after  the  adjournment  of  the  court,  proceed 
against  any  surety  upon  his  undertaking.  Such  proceeding  shkll  be  by 
action  only,  except  in  the  city  and  county  of  New  York,  where  it  shall 
be  in  the  method  now  prescribed  by  special  statute.     (§  595.) 

Deposit  of  money  when  forfeited,  how  disposed  o£] — If,  by 

reason  of  the  neglect  of  the  defendant  to  appear,  as  provided  in 
section  593,  money  deposited  instead  of  bail  is  forfeited,  and  the  forfeit- 
ure be  not  discharged  or  remitted,  as  provided  in  sections  594  and  597, 
the  county  treasurer  with  whom  it  is  deposited  may  at  any  time  after 
the  final  adjournment  of  the  court  apply  the  money  deposited  to  the  use 
of  the  county.     (§  596.) 

Ramisftifto  of  forfeitare.]— After  the  forfeiture  of  the  undertak- 
ing or  deposit,  as  provided  in  this  article,  the  court  directing  the 
forfeiture,  the  county  court  of  the  county,  or  in  the  city  of  New  York, 
the  court  of  common  pleas  of  that  city,  may  remit  the  forfeiture  or  any 
part  thereof,  upon  such  terms  as  are  just.    (§  597.) 

Application  therefor,  how  made  and  on  whattem^i  granted.]— t 
The  application  must  be  upon  at  least  five  days'  notice  to  the  district 
attorney  of  the  county  served  with  copies  of  the  a£Bdavits  and  papers, 
on  which  it  is  founded,  and  can  be  granted  only  upon  payment  of  the 
costs  and  expenses  incurred  in  the  proceedings  for  the  enforcement  of 
the  forfeiture.    (§  598,  as  amended  in  1882.) 
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die  before  the  settliDg,  aigoing  au4  sealing  of  such  bill  of  exceptions, 
thea  the  surviving  member  or  memjbers  of  siiid  court  shall  settle,  sign 
and  seal  the  same.     (3  B.  S.,  7th  ed.,  2570.) 

•        Rb-arrbst  and  Covfinsmbnt  aftbr  Givinq  Bail  or  Depositing  Monbt. 

la  wliat  cases.] — The  court  to  which  the  committing  magistrate 
xetums  the  deposition  and  statement,  or  in  which  an  indictment 
or  an  appeal  is  pending,  or  to  which  a  judgment  on  appeal  is  remitted  to 
be  carried  into  effect,  may,  by  an  order  entered  upon  its  minutes,  or  if 
the  court  be  not  in  session,  any  judge  thereof  may  direct  the  arrest  of 
the  defendant,  and  his  commitment  to  the  officer  to  whose  custody  he 
^pras  committed  at  the  time  he  was  admitted  to  bail,  and  his  detention 
until  legally  discharged,  in  the  following  cases : 

1.  When,  by  reason  of  bis  failure  to  appear,  he  has  incurred  a  forfeit- 
tore  of  his  bail,  or  of  money  deposited  instead  thereof,  as  provided  in 
section  five  hundred  and  ninety-three. 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or  either  of 
them,  are  dead  or  insufficient,  or  have  removed  from  the  state. 

3.  Upon  an  indictment  being  found  in  the  cases  provided  in  section 
three  hundred  and  six.     (§  599,  as  amended  in  1882.) 

C!ontent8  of  the  order.  [ — The  order  for  the  recommitment  of  the 
defendant  must  recite,  generally,  the  facts  upon  which  it  is  founded, 
and  direct  that  the  defendant  be  arrested  by  any  sheriff,  constable, 
marshal  or  policeman  in  this  state,  and  committed  to  the  officer  to  whose. 
custody  he  was  committed,  at  the  time  he  was  admitted  to  bail,  to  be 
detained  until  legally  discharged.     (§  600.) 

Defendant  may  be  arrested  in  any  eonnj^.] — ^The  defendant  may 
be  arrested  pursuant  to  the  order,  upon  a  certified  copy  thereof,  in  any 
county,  in  the  same  manner  as  upon  a  warrant  of  arrest;  except,  that 
when  arrested  in  another  county,  the  order  need  not  be  indorsed  by  a 
magistrate  of  that  county.    (§  601.) 

If  for  fiaUure  to  amnsiar  for  judgment^  defendant  must  be  conu 

nitted.] — If  the  order  recite,  as  the  ground  upon  which  it  is  made, 
the  failure  of  the  defendant  to  appear  for  judgment  upon  conviction,  the 
defendant  must  be  committed  according  to  the  requirement  of  the  order. 
(§002.) 

If  for  other  canse,  he  may  be  admitted  to*  balL]— If  the  order  be 
made  for  atiy  other  cause,  and  the  crime  be  bailable,  the  court  may  fix 
the  amount  of  bail,  and  may  direct  in  the  order,  that  the  defendant  be 
admitted  to  bail  in  the  sum  fl^ed,  which  must  be  specified  in  the 
order.    (§  603.) 

Bail  in  saoh  ease,  by  whom  taken.]«-When  the  defendant  is  admit<- 
ted  to  bail,  the  bail  may  be  taken  by  any  magistrate  in  the  county, 
having  authority,  in  a  similar  case,  to  admit  to  bail  upon  the  holding  of 
the  defendant  to  answer  before  indictment,  as  prescribed  in  sections  589 
and  590,  or  by  any  other  magistrate  to  be  designated  by  the  court* 
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By  the  act  of  1876  (ch.  115),  "  to  facilitate  the  settlement  of  bills 
of  exceptions  in  criminal  cases,"  it  is  enacted  that  whenever  in  any 

Fonn  of  the  undertaking.] — ^When  bail  is  taken  upon  the  recom- 
mitment   of  the  defendant,  the  undertaking  of  bail  must  be  in  sub-^ 
stantially  the  following  form : 

"An  order  having  been  made  on  the  day  of  eighteen 

hundred  and  by  the  court  of  [naming  the  court],  that  A.  B.  be 

admitted  to  bail  in  the  sum  of  dollars,  in  an  action  pending  in  that 

court  against  him  in  behalf  of  the  people  of  the  state  of  New  York,  upon 
an  [information,  presentment,  indictment,  or  appeal,  as  the  case  may  be.] 

"We,  A.  B.,  defendant  [if  the  defendant  join  in  the  undertaking],  ana 
C.  D.,  surety  of  [stating  his  place  of  residence  and  occupation],  and  E. 
P.,  surety  of  [stating  his  place  of  residence  and  occupation],  hereby 
jointly  and  severally  undertake  that  the  above  named  A.  B.  shall  appear 
in  that  or  any  other  court  in  which  his  appearance  may  be  lawfully 
required,  upon  that  [information,  presentment,  or  appeal,  as  the  case 
may  be],  and  shall  at  all  times  render  himself  amenable  to  its  orders  and 
process,  and  appear  for  judgment  and  surrender  himself  in  execution 
thereof ;  or  if  he  fail  to  perform  either  of  these  conditions,  that  we  will 

f)B,y  to  the  people  of  the  state  of  New  York  the  sum  of  dollars," 

inserting  the  sum  in  which  the  defendant  is  admitted  to  bail.]     (§  605, 
as  amended  in  1882.) 

Qualifications  of  bail  and  how  put  in.] — The  bail  must  possess  the 
qualifications,  and  must  be  put  in,  in  all  respects,  in  the  manner  pre- 
scribed by  sections  569  to  577,  inclusive.     (§  606.) 


A  defendant,  arrested  on  a  bench  >w arrant,  may  be  let  to  bail  by  any  jostice  of  the 
supreme  court,  if  the  court  havinar  cognizance  of  the  indictment  be  not  then  in  session. 

i People  v.  CUws,  14  Hun,  90 ;  affirmed  by  the  court  of  appeals,  20  Alb.  L.  J.,  36.) 
Jut  he  can  not  be  let  to  bail  before  being  taken  to  the  county  where  he  has  been 
indicted.  {Ex  parte  Gossline,  21  How.,  85 ;  S.  C.  10  Ab.  Pr.,  2S2.)  A  prisoner, 
arrested  in  another  county  than  that  in  which  the  warrant  was  issued,  for  an  ofiense 
)>unishable  by  imprisonment  in  the  state  prison,  can  not  be  let  to  bail  by  a  justice  of 
the  Bupi'eme  court,  until  he  has  been  taken  before  some  magistrate  of  the  proper 
county.  {People  v.  Chapman^  30  How.  Pr.,  202.)  The  power  to  admit  to  bail  is  inci- 
dent to  the  power  to  try  J  but  in  a  capital  case,  the  prisoner,  after  indictment  found, 
wiU  not  be  admitted  to  bail,  where  the  evidence,  if  believed,  would  warrant  a  convic- 
tion of  murder.     (People  v.  iiliattuck^  6  Ab.  N.  C,  83.) 

The  jwwer  to  admit  to  bail  is  incitiental  to  the  power  to  hear  and  determine  the 
offense.  (People  v.  Van  Home,  8  Barb.,  ir)8.)  After  indictment  found,  a  justice  of 
the  supreme  court  has  no  power  to  let  to  bail  during  the  session  of  the  coui-t  having 
jurisdiction  to  try  the  indictment.  (Ex  parte  Babcock,  2  Ab.  Pr,  [N.  S.],  204.)  The 
supreme  court  has  power  to  admit  a  defendant  to  bail,  on  a  charge  of  felony  (Ex 
parte  Tayloe,  5  Cow.,  39.)  But  in  a  case  of  manslaughter,  if  there  be  no  ]*easonable 
doubt  of  the  prisoner's  guilt,  he  ought  not  to  be  bailed.  (Id,)  Though  the  crime  for 
which  a  prisoner  is  airested  be  denominated  murder,  in  the  warrant,  yet  if  the  facts 
show  a  case  of  manslaughter  only,  he  may  be  admitted  to  bail.  {People  v.  Sheriff 
of  Westchester,  1  Park.,  C59;  S.  C,  10  N.  Y,  Leg.  Obs.,  23S;  People  v.  Porter,  8 
Barb.,  168,  n.)  The  power  of  taking  a  recognizance  of  bail  may  be  conferred  upon 
any  local  officer  appointed  \o  dischai-ge  the  duties  of  county  judge.  (People  v  Jtfain, 
20  N.  Y.,  434.) 

Even  in  capital  cases,  the  accused  is  entitled  to  be  bailed,  unless  the  proof  be  evi- 
dent^ or  the  presumption  great.  The  fact  that  the  prisoner  has  been  twice  tried,  and 
that  the  jury,  on  both  ocxuisionB,  have  failed  to  agree,  pi'esenta  a  proper  case  for 
admitting  to  bail,    (P&opU  v.  P^rry,  8  Ab.  Pr.  [N.  S.],  27.    See  People  v.  Hyler,  3 

778 


Chap.  9.]  Indictmsnt.  360 

criminal  action  or  criminal  proceeding,  tried  before  any  court,  any 
party  shall  be  entitled  to  have  a  bill  of  exceptions,  the  same  may  be 
settled,  signed  and  sealed  by  the  presiding  judge,  or  the  presiding 
justice  of  the  court  before  whom  the  same  may  be  tried,  either  before 
or  after  the  adjournment  of  the  said  court ;  and  it  shall  not  be  neces- 
sary that  such  court  shall  be  in  session  at  the  time  of  such  settling, 
signing  and  sealing;  but  the  same  may  be  done  after  the  final  adjoum- 
meat  of  such  court.     (3  K.  S.,  7th  ed.,  2571.)  (21) 

Park.,  570 ;  People  v.  Cote,  6  id.,  695 ;  S.  C,  4  Ab.  Pr.  [N.  S.],  280.)  On  a  question 
of  adaiittiDg'  to  bail  on  a  charge  ot  homicide,  the  court  will  look  into  the  examination 
taken  befoi-e  the  coroner.  {People  v.  Beigler^  3  Park.,  316.)  In  a  capital  case,  the 
prisoner  may  be  admitted  to  bail,  even  after  indictment  found,  if  the  testimony  before 
the  grand  jury  was  not  sufficient  to  make  out  a  priina  facie  case  of  guilt.  (People 
V.  BcAer^  10  How.  Pr.,  567  )  A  prisoner,  in  a  case  of  that  nature,  who  has  been 
committed  by  a  i-egular  inquisition  of  a  coroner's  jury,  will  not  be  admitted  to  bail ; 
as  it  appears  from  the  inquisition,  that  thei-e  was  pi-obable  cause  for  charging  him 
with  the  crime.     (People  v.  CoUhis,  20  How.  Pr.,  Ill ;  S.  C,  11  Ab.  Pr.,  406.) 

It  is  not  a  matter  of  course,  nor  a  matter  of  right,  to  bail  a  prisoner  committed  on 
a  charge  of  felony,  above  the  degree  of  petit  larceny.  Some  cause  must  be  shown, 
and  after  indictment,  the  court  will  not  look  into  the  depositions  taken  befoi-e  the 
committing  magistrate.  (Goodwin's  Casey  5  C.  H.  Rec,  11 ;  People  v.  Van  Home,  8 
Barb.,  158 ;  People  v.  Resteli,  3  How.  Pr.,  1)51 ;  People  v.  Dixon,  4  Park.,  651 ;  S.  C, 
3  Ab.  Pr.,  395.)  Where  the  committing  magistrate  and  the  court  of  sessions,  in  which 
the  indictment,  is  pending,  have  refused  to  admit  the  prisoner  to  bail,  he  can  not  be 
bailed  by  a  judge  of  the  supreme  court  at  chambei*s.  As  to  such  judg^e,  it  is  res 
adjudiaita,  (People  v.  Ounninghayn,  3  Park.,  531.)  A  prisoner  may  be  let  to  bail, 
even  after  a  conviction,  pending  a  writ  of  error,  if  thei*e  be  a  doubt  as  to  his  guilt, 
and  the  judge  be  satistieil  that  bail  will  secure  the  appearance  of  the  defendant;  but 
both  must  concur.     (People  v.  Lohinan,  2  Barb.,  450 ;  People  v.  Fohnshee,  60  id.,  480.) 

In  deciding  upon  an  application  to  bail,  on  an  indictment  for  mui-der,  the  fact  that 
the  prisoner  has  been  once  tried,  with  a  failure  of  the  jury  to  agree,  is  a  proper  one 
to  be  shown,  as  bearing  upon  the  question  of  the  probable  guilt  or  innocence  of  the 
prisoner.  (People  v.  Cole,  6  Park.,  695.)  A  party  applying  to  be  bailed  is  not  con- 
fined to  what  api^ears  upon  the  recoi*d.  He  may  show  extraneous  facts — such  iia  those 
relating  to  the  presentation  of  the  indictment,  the  payment  or  discharge  of  a  fine,  his 
Boffering  by  imprisonment,  and  its  effect  upon  his  health,  etc.  {I I.)  The  object  of 
impiTsonment  before  conviction  is  not  to  punish  the  prisoner,  but  to  secui^e  his 
attendance  at  the  trial.  If  that  can  be  effected  as  certainly  by  bail  as  by  iraprison- 
paent,  the  prisoner,  in  almost  any  case,  should  be  b.iiled.  (Id.)  In  the  case  of  an 
indictment  for  mui-der,  as  in  other  cases,  whether  bail  shall  be  taken  rests  entirely  in 
the  discretion  of  the  court.  .  "While,  as  a  general  proposition,  in  cases  of  murder,  the 
temptation  to  flee  from  justice  is  supposed  to  outweigh  all  inducements  to  remain, 
growing  out  of  pecuniary  obligation,  yet  cii-cumstances  showing  a  want  of  conscious- 
ness of  guilt,  or  of  probability  of  conviction,  may  properly  be  shown  as  i-easons  for 
admitting  to  bail.  (Id.)  On  an  application  to  be  let  to  bail,  the  affidavits  of  jurors 
are  competent  evidence  to  show  the  disagi-eement  of  the  jury  on  a  former  trial.  (Id.) 


Letting  to  hail  by  magistrates  and  courts  of  special  sessions  ;   and  hail  upon  being 
hdd  to  answer,  before  indictment.    See  post,  book  X,  ch.  II. 

(21)  The  Code  of  Orimiiial  Procedure  contains  these  provisions  : 

In  what  casas.] — On  the  trial  of  an  indictment,  exceptions  may 
be  taken  by  the  defendant,  to  a  decision  of  the  court,  upon  a  mat- 
ter of  law,  by  which  his  substantial  rights  are  prejudiced  and  not  other- 
wise, in  any  of  the  following  cases : 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury ; 
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A  bill  of  exceptioo0  lies  for  refusing  triors,  or  upoa  any  question 
arising  ou,  any  challenge  to  jufocs,  m  a  case  where  triors  may  be 

2.  In  admitti^ig  or  rejecting  testimony  on  the  trial  of  a  challenge  for 
actual  bias  to  any  juror  who  participated  in  the  verdicty  or  in  allowing 
or  disallowing  such  challenge ; 

3.  In  admitting  or  rejecting  witnesses  or  testimony,  or  in  deciding 
any  question  of  law,  not  a  matter  of  discretion,  or  in  charging  or 
instructing  the  jury  upon  the  law,  on  the  trial  of  the  issue.   (§  455.  > 

By  whom  settlad,  and  how  filed.]— A  bill  containing  the  ex- 
ceptions must  be  settled  and  signed  by  the  presiding  judge,  and  filed 
with  the  clerk.     (§  456.) 

"VVlieii  to  be  settled.] — ^The  bill  of  exceptions  most  he 


settled  at  the  U*ial  unless  the  court  otherwise  direct.  If  no  such  direc- 
tion be  given,  the  point  of  the  exception  must  be  particularly  stated 
in  writing,  and  delivered  to  ihe  court,  and  must  immediately  be 
corrected  or  added  to,  uutil  it  is  made  cont'om^able  to  the  truth.    (§  457.) 


If  the  bill  of  exceptions  be  not  setUed  at  the  trial  it  must  be 

prepared  and  served,  within  five  days  thereafter,  on  the  district  attor- 
ney, who  may,  within  five  days,  serve  on  the  defendant  or  his  counsel, 
amendments  thereto.  The  defendant  may  then,  within  five  d  ys,  serve 
the  district  attorney  with  a  notice  to  appear  before  the  presiding  judge 
of  the  court,  at  a  specified  time,  whether  in  or  out  of  court,  not  less 
than  five  nor  more  than  ten  days  thereafter,  to  have  the  bill  of  excep- 
tions settled.     (§  458.) 

At  the  time  appointed,  the  judge  must  settle  and  sign  the 


bill  of  exceptions.     (§  459.) 

The  time  for  preparing  the  bill  of  exceptions  or  the  amend- 
ments thereto,  or  for  settling  the  same,  may  be  enlarged  by  consent 
of  the  parties,  or  by  the  presiding  judge,  or  by  a  judge  of  the  supreme 
court,  but  by  no  other  officer.     (§  460.) 

Effect  of  not  serving  exceptions  or  amendments,  within  the 
time  prescribed] — If  the  bill  of  exceptions  be  not  served  within 
the  time  prescribed  in  section  458,  or  within  the  enlarged  time  therefor, 
as  prescribed  in  the  last  section,  the  exceptions  are  deemed  abandoned^ 
If  it  be  served,  and  the  parties  omit,  within  the  time  limited  by  section 
458,  the  one  to  prepare  amendments,  and  the  other  to  give  notice  of  ap- 

Searance  before  the  judge,  they  are  respectively  deemed,  the  one  to 
ave  agreed  to  the  bill  of  exceptions,  and  the  other  to  the  amendments. 
(§  461.)  

Where  a  party  relies  upon  an  exception  for  refusing  to  charge  as  requested,  the 
reauest  must  be  pei*fectly  proper  as  an  entirety.  If  it  embraces  a  single  idea  or  view 
which  ought  not  to  be  presented,  it  destroys  the  value  of  the  exception,  although  » 
part  of  the  legal  proposition  embraced,  if  detached  and  presented  separately,  nugbt 
De  entirely  proper.     {People  v.  Holmes,  6  Park.,  25.) 

A  bill  of  exceptioofl^  in  a  criminal  case,  brings  up  for  revieiw  no  qaestioDB  except 
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demanded,  {q)  Yet  it  has  been  held  Uiat  a  bill  of  exceptions  does 
not  lie  to  review  questions  determined  upon  the  trial  of  a  collateral 
iBMie.  Thus  whei^  exceptions  wei'e  taken  upon  a  preliminary  trial  of 
a  question  of  pi^esent  insanity,  which  were  iacorporated  in  a  bill  of 
exceptions  taken  upon  the  trial  of  the  indictment,  it  was  determined 
that  dudi  exceptions  were  not  properly  before  the  court,  (r) 

16b    Patttng  off  triaL 

There  are  several  eases  in  which,  upon  a  proper  Application,  the 
court  will  put  off  the  trial.  And  it  has  l)eeu  laid  down  that  no  crime 
is  so  great,  and  no  proceedings  so  instantaneous,  but  that  the  trial 
may  be  put  off,  for  sufficient  reasons  shown,  {s)  And  in  general  the 
trial  may  l^e  postponed  on  the  ground  of  the  publication  of  a  libel 
tending  to  influence  the  minds  of  the  jurors  in  forming  their  deci- 
sion. (^  So  the  illness  of  the  defendant's  attorney  has  been  allowed 
88  a  sufficient  reason,  (t^) 

But  the  most  usual  ground  for  the  delay  is  the  absence  of  a  mate- 
rial witness,  which  if  properly  verifiedj  will  be  sufficient,  on  an 
indictment  for  ti*ea8on,  felony  or  misdemeanor,  at  the  instance  of  a 
defendant,  (v)  (22)     If,  however,  the  witness  was  not  absent  at  the 


(f)n  Wend.,  609. 
r)  FrcciDAii  v.  People,  4  Denio,  9. 
lChii.Cr.I«..491. 


it)  4  T.    K.,  t86.    1  Ban-., 
Binjr..  272. 


610.    3  Brod.   ft 


(w)  Say.  Rep.,  63.    Bae.  Ab.  Trial,  (H.) 
(V)  Bao.  Abr.  Trial,  (H.) 


those  vhich  arise  on  the  trial  of  an  indictment.  It  is  not  available  to  review  a  deci- 
fiioa  made  on  demuiTer  to  a  plea  to  the  jurisdiction  of  the  court.  {JPeople  v.  GfardtTiert 
6  Park.,  143.) 

On  the  tiial,  the  prosecution  offered  to  show  that  the  prisoner  escaped  from  Jail, 
while  awaiting*  the  action  of  the  grand  jui*v.  The  court  decided  that  the  evidence 
was  admissible.  An  exception  was  taken,  but  uix)n  obiection  thd.t  the  commitment 
must  be  pi*oduoed,  which  was  sustained,  no  material  evidence  was  given  under  the 
offer.  Heldf  that  as  the  decision  could  not  have  legally  injui*ed  the  prisoner,  the 
ticeptkm  was  not  available.    {Morria  v.  People,  77  N.  Y.,  621.) 

(22)  The  defendant  is  entitled  to  a  continuance,  at  the  first  circuit,  on  account  of 
the  absence  of  ia  material  witness,  if  he  has  used  due  diligence  ;  though  the  witness 
residesout  of  the  jurisdiction.  {People  v.  Verrnilyectt  1  Covfen,  3Q\K)  I'be  postpone 
ment  of  the  trial  of  an  indictment,  on  th<^  application  of  the  pHsoner,  however,  is  in 
no  case  a  matter  of  legal  right,  but  i*ests  upon  the  disci*etion  of  the  court.  {People  v. 
Horton,  4  Park.,  222.)  In  resisting  such  a  motion,  the  district  attoimey  may  state 
fibcts  touching'  the  merits  of  the  application ;  and  the  demeanor  and  conduct  and  con- 
Tersatlon  of  tne  pi-isoner,  in  the  presence  of  the  court,  mAy  projierly  be  taken  into 
eonsideration  ;  And  the  minutes  of  the  grand  jury  may  be  i-efen-ed  to,  for  the  pur- 
pose of  ascertaining  the  materiality  of  the  mattera  proposed  to  be  proved  bv  the 
absent  witnesses.  (Id.)  In  deciding  upon  such  an  application,  the  same  credence 
eta  not  be  given  to  the  aiffidavit  of  a  )>ei*8on  indicted  for  felony,  as  to  thie  uncontradicted 
affidavit  of  a  party  to  a  civil  action.  (7(2.)  Where  an  application  for  postponement  is 
ttmartoUy  made  for  delay,  an  affidavit  will  be  required,  showing  tn^  nature  of  the 
dnfensie  intended  to  be  sustained  by  the  absient  witnessed.  {I^opte  v.  WiUon,  3 
FariLy  199.)    Ordinarily,  a  trial  will  not  be  ix)6tponed  on  account  of  the  absence  of 
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timo  notice  of  trial  was  giveu,  it  seeois  the  court  will  not  graut  the 
application  on  account  of  any  subsequent  *  absence,  {^iv)  And  whero 
the  witnesses  are  iu  a  foreign  country  and  not  likely  soon  to  come 
hither,  the  court  have  refused  to  allow  it ;(«)  though  as  the  witnesses 
may  be  examined  on  interrogatories  sent  out  abroad,  it  should 
seem  that  wheu  tiie  evidence  is  very  material  the  trial 
[  *  3(32  ]  *  may  be  delayed  till  such  examination  has  been  ob- 
tained, (y)  But  when  the  defendant  has  been  guilty  of 
laches  or  delay,  the  court  will  refuse  to  put  off  the  trial,  or  at  least 
will  impose  terms  upon  him,  as  that  he  shall  consent  to  examine  upon 
inten*ogatorics  a  material  witness  for  the  people,  (z) 

To  obtain  an  order  for  putting  off  the  trial,  au  affidavit  must  be 
made,  stating  the  names  and  place  of  abode  of  the  absent  witnesses,  and 
that  they  are  material  to  the  prosecution  or  defense,  (a)  This  affida- 
vit should  state  at  what  time  the  witness's  return  may  be  expected ; 
but  this  may  be  in  some  cases  dispensed  with.  (6)  It  is  also  neces- 
sary the  affidavit  should  be  positive  that  the  absent  witness  is  material, 
and  not  merely  that  the  deponent  believes  him  to  be  so.  (c) 

When  there  is  no  cause  for  suspicion  of  mere  desire  to  delay,  it  will 
be  sufficient  generally  to  swear  that  the  absent  party  is  a  material 
witness,  without  whose  evidence  the  party  can  not  Siifely  proceed  to 
trial;  that  he  has  endeavored,  without  effect,  to  serve  him  with 
a  siib[)oena,  and  that  there  is  a  reasonable  ground  to  expect  his  future 
attendance,  (^d  ) 

This  affidavit  must,  in  general,  be  made  by  the  party  applying  ;  (e) 
though  in  some  cases  his  attorney,  or  a  third  person,  has  been 
allowed  to  do  it  in  his  stead,  as  if  he  be  abroad  or  unable  tq 
appear.  (/) 

Police  of  an  application  to  put  off  the  trial  is  not  usually  given,  in 
this  state. 

When  the  motion  is  granted,  it  is  seldom  for  more  than  the  next 
terra  or  session  of  the  court.     But  upon  the  particular  circumstances 

Iw)  Id.,  ib.    Barnes,  443.  (&)  1  Black.  Rep.,  614.    1  Barnard.  89. 


ix)  3  Barr.,  1514.    8  East,  87.  1  Mass.  Bop.,  6.       (c)  Id.,  ib.    Bac.  Abr.  Trial  (H). 
f)  1  Chit.  Cr.  L.,  49-2.  (d)    "     '       " 


)  IChit.  Cr.  L.,  49-2.  (d)   1  Chit.  Or.  L.,  498. 

(«)  Id.,  ib.,  1  Black.  Uep.,  514.    8 M.  &  S.,  602.        (e)    Id.,  ib.    BHrnes,  437.    9  Pick..  516. 
(a)  8  East,  35.    Fost.,  3.  (/)  Peak's  N.  P.,  97.    Barnes,  4M. 

witnesses  as  to  character ;  especially  where  the  district  attorney  agi'ees  to  admit  the 
prisoner's  previous  good  character.     {Id.) 

The  accused  is  not  entitled  to  a  postponement  of  a  trial  for  perjury,  on  the  g^und 
that  a  civil  action  is  pending,  involving  the  facts  in  refei-ence  to  which  the  alleged 
perjury  was  committed.    (Eighmy  v.  People,  79  N.  T.,  546.) 
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of  the  case,  the  court  will  sometimes  put  off  the  trial  to  a  more  dis- 
tant time,  {ff) 

The  above  observations  apply  to  the  putting  off  a  trial  by  express 
order  of  the  court,  ou  the  application  of  either  pai*ty.  The  trial  of  a 
cause  may  also  be  put  off  or  postponed  by  the  mere  laches  or  neglect 
of  the  prosecutor  to  bring  it  on.  In  cases  of  this  kind,  the  Revised 
Statutes  gave  a  remedy  to  the  prisoner,  by  providing  for  his  discharge, 
if  he  shall  not  bo  brought  to  trial  before  the  end  of  the  next  term  of 
the  coui-t  after  the  indictment  is  found  ;  unless  good  cause  shall  he 
showu  for  detaining  him.  (A)  (23) 

16.    N«w  trial 

The  act  of  1876  (ch.  295,  §  1)  declares  that  the  presiding  justice 
or  judge  of  any  court  of  oyer  and  terminer  held  in  this  state  shall 

(#)  I  Chit.  Cr.  L.,  404.  (A)  2  B  S.,  737,  ki  28,  28, 80. 


(23)  Within  twenty-four  hours  after  the  dischai'ge  of  any  gi*and  jury  bv  any  court 
of  oyer  and  terminer,  or  courts  of  general  sessions  of  the  peace,  it  is  the  dutv  of  such 
court  to  cause  every  person  detained  in  the  county  prison  upon  any  criminal  charge, 
who  shall  not  have  been  indicted,  to  be  dischai'ged  without  bail,  unless  satisfactoiy 
cause  shall  be  shown  to  such  court  for  detaining  such  peraon  in  custody,  or  upon 
hail  as  the  case  may  requii-e,  until  the  meeting  of  the  next  gi*and  jury  in  such  county. 
(3R.8.,  7th  ed.,  2593,  5  2(5.) 

Every  person  discharged  from  pidson,  or  fi'om  his  recognizance,  in  consequence 
of  no  indictment  being  brought  against  him,  or  in  consequence  of  his  not  being 
hrou^t  to  trial,  and  every  person  acquitted  on  trial,  Bhail  be  discharged  without 
being  required  to  pay  any  fees.    (3  R.  8.,  7th  ed.,  3576.) 

Dismissal,  when  a  parson  held  to  answer  is  not  indicted 
at  the  next  term  thereiLEter.] — ^When  a  person  has  been  held  to  answer 
for  a  crime,  if  an  indictment  be  not  found  against  him,  at  the  next  term 
of  the  court  at  which  he  is  held  to  answer,  the  court  may,  on  application 
of  the  defendant,  order  the  prosecution  to  be  dismissed,  unless  good 
cause  to  the  contrary  be  shown.    (Code  Cr.  Proc.^  §  667.) 

When  a  person  indicted  is  not  brought  to  trial  at  the  next 
term  thereafter.] — If  a  defendant,  indicted  for  a  crime,  whose  trial 
has  not  been  postponed  upon  his  application,  be  not  brought  to 
trial  at  the  next  term  of  the  court  in  which  the  indictment  is  triable, 
after  it  is  found,  the  court  may,  on  the  application  of  the  defendant,  order 
the  indictment  to  be  dismissed,  unless  good  cause  to  the  contrary  be 
shown.    (Id.,  §  668.) 

Peo.  V,  Warden  C.  P.,  11  W.  D.,  271. 

Continuing  action.] — If  the  defendant  be  not  indicted  or 


tried,  as  provided  in  the  last  two  sections,  and  sufficient  reason  therefor 
be  shown,  the  court  may  order  the  action  to  be  continued  from  term  to 
term,  and  in  the  meantime  may  discharge  the  defendant  from  custody, 
<m  his  own  undertaking,  or  on  the  undertaking  of  bail  for  his  appear- 
ance to  answer  the  charge  at  the  time  to  which  the  action  is  continued. 
(Id.,  §  669.) 
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possess  the  power  to  grant  a  new  trial  on  motion  (rf  the  prisoner, 
after  couvictiou,  before  or  after  sentence,  on  exceptions  taken  on  the 
trial,  or  on  the  gixnind  of  newly  discovered  evidence.  The  motion 
may  be  heard  on  the  minutes  or  on  affidavits,  as  the  case  may 
require,  in  like  manner,  as  nearly  as  may  be,  to  the  practice  of  the 
supreme  court  in  civil  actions.     (3  R.  S.,  7th  ed.,  2571.)  (24) 

Whether  this  statute  is  ^perseded  by  Code  of  Cr.  Pro.,  §  463  ? 

[  •SeS  ]  ♦Inferior  courts,  as  courts  of  sessions,  have  no  power 
to  grant  new  trials  upon  the  merits,  (e)  (25) 

But  they  may  for  irregularity,  (k) 

It  hajs  been  decided  that  the  oyer  and  terminer  is  not  a  superior 
court  of  general  juiisdictiou ;  and  that  it  has  no  power  to  grant  a  new 
trial,  on  the  merits,  after  the  defendant  has  been  convicted  of  a 
felony.  {I) 

A  new  trial  may  be  granted  for  want  of  a  proper  jury,  as  where 
they  are  not  duly  returned  ;  (m)  or  for  the  misbehavior  of  the  jury, 

<<)  1  Chit.  Cr.  L.,658.    2  Calno»a  Cas,  In  Krr.,         («)  2  Barb., 283  ;  20  N.  Y.,631 ;  IS  Ab.  Pr.  [N. 
t\\>.    S.  C,  1  Johu.  Cas.,  179.   15  Woud.,  581.   1      S.  .  207.  See  ^1  X.  Y.,  315. 
Park.,  969.  (m)  1  Chit.  Cr.  L.,  655. 

{k)  13  Kast,  416.  1  Chit.  Cr.  L.,  653.  12  Weod. , 
272. 


(24)     COUBTB  AITTHOBIZBD  TO  GRANT  KBW  TBIA.LS  : 

The  foUowing  courts  are,  by  the  Code  of  Criminal  Procedure,  authorized  to  grant 
new  trials : 

1.  Courts  of  oyer  and  terminer,  "  in  all  cases  tried  thet^in."    (522,  sub.  7.) 

2.  Courts  of  sensUms  in  counties  oVier  than  Ifew  York  cmd  Khifffs,  *'  in  all  cases 
tried  therein.'*    (}  39,  sub.  14.) 

8.  Court  of  general  sessions  in  the  city  and  county  if  New  York,  and  court  ofHs- 
sions  in  the  county  of  Kings.    ((51.) 

4.  /Superior  court  of  Buffalo,     (6  218,  sub.  4.) 

6.  City  court  of  Brooklyn.     (}  26.) 

See  Laws  of  1849  (ch.  125,  $  11),  as  amended  by  Laws  of  1870  (ch.  470) ;  8  R.  8.. 
7th  ed.,  2362. 

(25)  The  act  of  1S55  (ch.  837,  {  2)  declares  that  all  the  provisions  of  law  now  exist- 
ing, I'claling  to  courts  of  over  and  teiminer,  and  regulating  triiUs  of  indictments  for 
capital  offenses  and  for  offenses  punishable  by  imprisonment  in  the  state  prison  for 
Uffe,  and  regarding  sentences  thereupon,  and  writs  of  eiTor,  bills  of  exceptions,  cel^ 
tiorai'is  and  writs  of  habeas  corpus,  aiising  upon  trials  of  such  indictments,  ai'e  theret^ 
applied  to  the  court  of  general  sessions  in  the  city  and  coimty  of  New  York.  (8  R. 
8.,  7th  ed.,  2381.) 

It  has  been  hehi  that  that  court  has  X)0wcr  to  grant  new  trials,  on  the  merits. 
(People  V.  PoxDdl,  14  Ab.  Pi\,  91 ;  Lanergan  v.  People,  39  N.  Y.,  39.) 

'Rie  provisions  of  the  act  of  1855  (ch.  337),  as  amended  by  loiin  of  1858  (ch.  890), 
which  authorize  an  appellate  coUH  to  g^rant  a  new  trial  in  capital  cases,  when  satisfied 
that  the  verdict  is  against  the  weight  of  evidence,  etc.,  whethei*  an  exception  ww 
taken  or  not,  in  the  court  below,  has  no  application  to  writs  of  error  in  counties  of  the 
state  other  than  New  York.  (Bud  v.  People,  78  N.  Y.j  492.)  Under  the  above  act 
of  1876  (ch.  295),  authorizing  tne  granting  of  a  new  trial  on  motion  of  the  prisoner 
after  conviction,  the  court  has  no  power  to  grant  such  a  tnotibu,  ibr  ah  allegi^  ierroftr, 
where  no  exception  was  taken,  on  the  trial.    (Id.) 
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M  if  they  cast  lots  for  their  verdict ;  (n)  or  refresh  themselves  at  the 
cost  of  the  prosecutor,  (o)  (26)  But  a  uew  trial  will  not  be  granted 
OQ  account  of  the  incompetency  of  a  juror  ;  {p)  or  for  a  trifling  neg- 
lect of  the  clerk  in  ditiwing  the  jury,  productive  of  no  injury  to  the 
prisouer  ;  (g)  or  because  the  judge  declined  to  charge  the  jury,  in  a 
case  where  there  was  no  dispute  as  to  the  law ;  (r)  or  upon  the 
ground  that  further  testimony  to  impeach  the  credibility  of  a  witness 
has  been  discovered — his  character  liaviug  been  testified  to  at  the 
tml ;  [s)  or  because  one  of  the  witnesses  hiis  been  discovered  to  be 
incompetent  since  the  findmg  of  the  jury  ;  {I)  or  has  made  a  mistake 
ingiviughis  evidence,  (w)  (27) 

(«)  12  Wend.,  278.  12  Pick.,  621.    1  MA8B.  S.,  iq)  7  Wend.,  417. 

M2,D.  (D  6  id..  289. 

(0)  1  Str.,  642.    2  Salic.,  645.  {$)  5  Mass.  R.,  261.    See  8  Groenl.,  77. 

(9)  4  Yeig.,  HI.    lid.,2U6.    But  see  7  Dowl.  {t)  1  T.  R.,  717. 

A  tt/L,  684.  {u)  Say.  Rep.,  27.    Bat  Bee  1  Bing.,  145. 

(36)  During  the  progress  of  a  trial  for  murder,  the  defendant  and  his  counsel  dia- 
covened  that  one  of  the  jurors  was,  a^)parently,  asleep.  They  allowed  the  tiial  to 
proceed,  without  calling  the  attention  of  the  court,  or  of  the  (ustrict  attorney  to  the 
inddeot.  Held  that,  under  the  ciitiumstances,  the  fact  of  the  juror  being  asleep, 
tfforded  no  ground  for  granting  a  new  trial.  {People  v.  MoTrisey,  1  Bheld.,  295.) 
The  fkct  that  one  of  the  juroi-s  was  over  the  age  of  sixty  years,  no  objection  having 
been  made  to  him,  constitutes  no  ground  for  g^*anting  a  new  trial.     (Id.)  . 

During  the  deliberations  of  the  jui*y,  they  became  possessed  of  a  copy  of  the  Revised 
Statutes,  in  which  the  crime  of  murder  was  defined,  and  also  of  a  newspaper,  in 
which  a  report  of  the  trial  appear(Ml,  but  containing  no  comments  upon  the  case,  or 
upon  the  character,  or  probable  guilt  or  innocence  of  the  pnsoner.  I(eld  that  a  new 
tiul  should  not  be  gi*anted  on  account  of  these  iri*egularities.  (People  v.  Chfftiey,  1 
Sheld.,  304.)  A  conviction  will  not  be  set  aside  and  a  new  tiial  granted,  for  iritjgii- 
Urity,  when  it  is  apparent  that  no  injury  has  resulted  to  the  prisoner  fi'om  such 
ttregulanty.     {Id,) 

k  judgment  against  a  prisoner  will  not  be  reversed  for  a  technical  error  which  did 
not  affect  the  merits  of  the  case  to  his  predjudice ;  but  if  any  eri'or  was  committed 
on  the  tidal,  which  materially  affected  the  case  to  his  predjudice,  it  is  the  duty  of  the 
eoort  to  grant  a  new  trial ;  though  thei*e  is  no  doubt  of  the  prisoner's  guilt,  upon  the 
evidence  in  the  case.     {Gfordiner  v.  People,  6  Park.,  155.) 

(27)  If  the  defendant  escape,  after  conviction,  the  court  will  not  proceed  to  the  settle- 
Dent  of  a  bill  of  exceptions  whilst  he  is  at  large  as  a  fugitive  beyond  the  reach  and 
Qontrol  of  the  authorities  of  the  state.     {Matter  of  Genet,  1  Hun,  292  ;  S.  C,  3  T.  & 
C,  734 ;  59  N.  Y.,  80  }  PeopU  v.  Sharkey,  1  Hun,  300 ;  8.  C,  3  T.  &  C,  739.)     A 
new  trial  can  not  be  granted  in  an  api^ellate  court,  on  the  merits,  except  such  power 
is  conferred  by  statute.     (Bggier  ▼.  People,  3  'i'.  h  C,  796.)    Nor  will  a  new  tiiol  be 
granted  because  the  district  attorney  by  mistake,  withholds  papei-s  in  his  hands, 
which  are  impoi*tant  to  the  defendant,  unless  the  latter  has  used  due  diligence  to 
obtain  them.     {People  v.  Vermilyea,  7  Cow.,  369) ;  nor  on  the  ground  that  a  co-de- 
fendant, tried  at  the  same  time  and  acquitted,  was  a  material  witness  for  the  convicted 
defendant.     {Id.)    The  separation  of  the  jury,  on  the  adjournment  of  a  case  tried 
bifiare  a  oourt  of  i9)ecial  aeasionB,  is  no  ground  for  a  new  tnai,  where  no  misl^havior 
is  alleged.     {Bed)e  v.  People,  5  Hill,  32.)    The  separation  of  the  jury  in  a  capital 
case,  is  noi  per  se  ground  for  a  new  tiial.  (Petwle  v.  Montgomery,  13  Ab.  Pr.  [N.  S.], 
907.)    The  case  of  Boxwood  v.  People  (3  Park.,  25),  explained  as  tuming  u|X)n  the 
eieeptions  taken  on  the  trial ;  not  on  the  question  of  misbehavior ;  arid  the  i-emarks 
OB  tte  latter  point  Umited.  {Id.)  It  is  not  a  ground  for  a  new  trial  in  a  case  of  mur- 
der, that  one  of  the  Jurors  inquired  of  the  constable  in  attendance  whether  thev 
jfloald  not  bring  in  a  verdict  of  maiulaaghter,  and  that  he  gave  his  opinion ;  inasmuch 
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But  where  material  witnesses  have  been  prevented  by  illness  from 
attending,  or  gained  credit  on  the  trial  by  circiuustances  since  falsi- 
fied by  affidavit,  or  are  afterwards  convicted  of  perjury  or  shown  to 
be  evidently  forsworn,  the  court  will,  in  some  cases,  allow  a  second 
investigation  of  the  proceedings.  The  mere  finding  a  bill  for  perjury, 
however,  will  not  suflice,  because  it  is  grounded  on  ex  parte 
[  *  364  ]  evidence  ;  nor  is  it  of  course  *  to  receive  affidavits  im- 
peaching the  credit  of  witnesses,  (v)  Another  reason  for 
granting  a  new  trial  may  be  the  misdirection  of  the  judge,  or  the 
refusal  of  legal,  or  the  admission  of  improper  evidence,  (w)  And  it 
may  bo  obtained  on  the  ground  that  the  verdict  is  without,  or  con- 
trary  to,  evidence,  if  the  judge  himself  expresses  his  dissatisfaction  at 
the  issue,  (x)  (28) 

(V)  1  Chit.  Cr.  L.,H56.  (or)  1  Barr.,  12.    2  id.,  665,  986.    2  BaUev,  29i 

(w)  2  Snlk.,  (>19.  2  WiU.,  273.  Ball.  N.  P.,  827. 

as  the  prisoner  could  not  possibly  have  been  prejudiced  thei-eby.  {People  v.  Hartuna, 
4  Park.,  2&6  ;  S.  C,  17  How.  Pr.,  86 ;  Wilson  v.  People,  4  Paik.,  619 ;  S.  C,  8  Ab. 
Pi\,  137.)  Nor  will  a  new  trial  be  granted  in  a  capitid  case  mei-ely  because  the  jury 
read  a  newspaper  report  of  the  trial,  but  without  any  comments  which  could  preju- 
dice the  prisoner.  {People  v.  Ghiffney,  14  Ab.  Pi\  [N.  S.J,  36.)  Nor  for  a  matter 
which  occun-ed  in  the  presence  of  the  prisoner's  counsel,  and  by  which  he  could  not 
have  been  prejudiced.  {Wilson  v.  People,  4  Park.,  619  ;  S.  C,  8  Ab.  Pr.,  137.)  Nor 
because  the  judge,  in  charging  the  Jury,  laid  down  an  eri'oneous  proposition,  if,  on 
his  attention  beinfif  called  thereto,  by  objection,  he  immediately  corrected  the  mia- 
direction,  and  laid  down  the  correct  rule.     (Eggler  v.  People,  56  N.  Y.,  642.) 

(28)  The  Code  of  Criminal  Procedure  contains  the  following*  proviflions  respecting^ 
new  trials : 

"N&w  trial] — A  new  trial  is  a  re-examination  of  the  issue,  in  the  same 
court,  before  another  jury,  after  a  verdict  has  bec^n  given.     (§  462.) 

When  grantod.] — A  new  trial  can  be  granted  by  the  court  in  which 
the  former  trial  was  had,  only  in  the  cases  provided  in  section  4(55. 
(§  463.) 

Effect  of  granting  ne'w  txiaL] — The  granting  of  a  new  trial  places  the 
parties  in  the  same  position  as  if  no  trial  had  been  had.  All  the  testi- 
mony must  be  produced  anew ;  and  the  former  verdict  can  not  be  used 
or  referred  to,  either  in  evidence  or  in  argument.     (§  464.) 

In  "What  cases  granted.] — The  court  in  which  a  trial  has  been 
had  upon  an  issue  of  fact  has  power  to  grant  a  new  trial,  when  a  verdict 
has  been  rendered  against  the  defendant,  by  which  his  substantial 
rights  have  been  prejudiced,  upon  his  application,  in  the  following 
cases: 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indictment  be 
for  a  felony ; 

2.  When  the  jury  has  received  any  evidence  out  of  court,  other  than 
that  resulting  from  a  view,  as  provided  in  section  411 ; 

•   >3.  When  uie  jury  have  separated  without  leave  of  the  court,  after 
786 


Chap.  9.]  Indictment.  3C4 

Where  the  defendant  has  pleaded  to  an  indictment  in  an  inferior 
court,  which  is  tried,  but  on  certiorari  to  the  supreme  court  a  new 
trial  is  ordered,  he  need  not,  in  strictness,  plead  de  novo  ;  for  the  old 
plea  stands,  (y)  (29) 

(t)  7  Co  wen,  108. 

retiring  to  deliberate  upon  their  verdict,  or  have  been  guilty  of  any  mis- 
conduct by  which  a  fair  and  due  consideration  of  the  case  has  been 
prevented ; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means  othei 
than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors ; 

6.  When  the  court  has  misdirected  the  jury  in  a  matter  oi  law,  or  has 
refused  to  instruct  them,  as  prescribed  in  section  42C ;  and  the  defend- 
ant has,  at  the  trial,  excepted  to  such  misdirection  or  refusal ; 

6.  When  the  verdict  is  contrary  to  law  or  clearly  against  evidence  ; 

7.  When  it  is  made  to  appear,  by  affidavit,  that  upon  another  trial, 
the  defendant  can  produce  evidence  such  as  if  before  received  would 
probably  have  changed  the  verdict;  if  such  evidence  has  been  dis- 
covered since  the  trial,  is  not  cumulative  ;  and  the  failure  to  produce  it 
on  the  trial  was  not  owing  to  want  of  diligence.    (§  465.) 

Application,  ixrhen  to  be  made.] — ^The  application  for  new  trial 
most  be  made  before  judgment,  except  in  case  of  a  sentence  of  death, 
when  the  application  may  be  made  at  any  time  before  execution,  and  in 
case  the  court  before  which  the  trial  was  had  is  not  in  session,  so  that 
the  application  can  be  made  and  determi  '.ed  before  the  execution,  then 
the  application  may  be  made  to  any  justice  of  the  supreme  court  or 
apecial  term  thereof,  within  the  judicial  department  where  the  convic- 
tion was  had.    (§  466y  as  amended  in  1882.) 

(h  appeal  from  a  conviction.] — On  appeal  to  the  supreme  court  from  a  judgement 
of  conviction,  or  other  determination  fi*om  which  an  a])peal  can  be  taken,  the  appel- 
late court  mav  order  a  new  trial  if  it  be  satisfied  that  the  verdict  against  the  prisoner 
was  against  the  weight  of  evidence,  or  against  law,  or  that  justice  requii*es  a  new 
tri&I;  whether  any  exception  shall  have  been  taken  or  no^  in  the  court  below. 
a  527,  as  amended  in  1882.) 

In  cases  of  revei'sal,  the  appellate  court  may,  if  necessary  or  proper,  order 

a  new  trial.     (§  ^A'^.) 

When  a  new  trial  should  not  be  ordered.  {Fbote  v.  .^.na  L\fe  Ins.  Co.,  61 N.  Y.,  571. ) 

Proceedings  on  mow  txiaL] — ^When  a  new  trial  is  ordered,  it  shall 
proceed  in  all  espects  as  if  no  trial  had  been  had.    (§  544.) 

On  ai>peal  from  court  of  special  sessions,  the  appellate  court  may 
order  a  new  trial,    (g  764.) 

If  nev7  trial  ordered,  to  be  had  In  court  of  sessions. 

Ptoceedings  thereon.] — If  a  new  trial  be  ordered,  it  must  be  had  in 
the  court  of  sessions,  in  the  same  manner  as  upon  an  issue  of  fact  on 
an  indictment ;  and  that  court  may  proceed  to  judgment  and  execution, 

in  an  action  prosecuted  by  indictment.    (§  768.) 


(29)  Practicb  astd  procbbdings  on  thb  trial. 

The  order  of  proof  in  each  particular  caae,  ir  in  the  discretion  of  the  court.     {Peo^ 
fk  Y.  WhUe^  66  Barb.,  606.)    Where  the  admisBibiiity  in  evidence,  of  a  letter,  writ- 
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ten  by  the  defendant  to  the  distnct  attorney,  depends  npon  the  qneetion  whether  it 
was  voluntarily  wiitten,  or  whether  it  was  obtained  by  inducements,  it  is  in  the 
discretion  of  the  court  to  say  which  side  shall  fii-st  give  evidence  on  the  qnestion ;  and 
as  it  relates  to  the  oi'der  of  evidence,  a  decision  upon  it  is  not  the  subject  of  excep- 
tion.   (Gardiner  y.  Peaple,  6  Park.,  155.) 

OinisaUm  to  produce  evidence.'] — The  jui-y  may  consider  the  prisoner's  omission  to 

SiXKluce  mateiial  evidence  which  must  have  been  in  his  power.  {BnUo  v.  I^eopUf  16 
Lun,  119.) 

Directing  verdict  of  gfUlty.] — The  court  has  no  povrer  to  direct  a  verdict  of  guilty, 
where  the  accused  has  put  himself  npon  the  ooimty.  (Hawdl  v.  People^  5  Hon,  620 ; 
sSW  69  N.  Y.,  607.) 

Withdrawing  juror."] — On  the  trial  of  an  indictment  for  libel,  a  jui-or  may  be  with- 
di*awn,  at  thn  ]*equest  of  the  defendant,  and  the  case  continued  to  the  next  term. 
(McFall  V.  People,  18  Hun,  382.) 

Thrent  of  coercion.  J — A  statement,  by  the  presiding  judge,  that  if  the  jury  do  not 
agree  before  the  adjournment,  they  will  have  to  ]*emain  in  their  I'oom  over  night, 
can  not  be  construed  into  thi-eat  of  coei-cion.     {Berry  v.  People,  19  Alb.  L.  J.,  336.) 

Doubtful  questions.] — The  i-ule  that  every  reasonable  doubt,  upon  a  question  of 
law  or  fact,  bearing  upon  the  guilt  or  innocence  of  the  prisoner,  is  to  be  solved  in  his 
iavor,  does  not  apply  to  the  question  of  the  jurisdiction  of  the  cou]*t.  (Smith  v. 
PeopZtf,  47N.  Y.,330.) 

Directing  acquittal.] — If  the  corpus  delicti  be  not  proved,  the  court  may  direct  an 
acquittal ;  but  they  can  not  discharge  the  prisoner,  without  a  verdict.  (People  v. 
Bennett,  49  N.  Y.,  330.) 

Insufficiency  of  evidence.] — If  the  evidence  be  clearly  insufficient  to  justify  a  con- 
viction*  it  is  the  right  of  the  defendant  to  have  the  jury  so  instructed.  (Reynolds  v. 
People,  41  How.,  179.) 

Phirther  testimony.] — Whether,  after  the  defense  has  rested,  the  prosecution  shall 
be  permitted  to  call  a  witness  in  support  of  prtn'ious  testimony,  is  a  matter  of  discre- 
tion, in  the  court,  not  reviewable  on  eri'or.  (Stephens  v.  People,  4  Park.,  396.)  The 
admission  of  further  testimony,  after  the  sumnung  up  has  commenced,  or  after  the 
case  has  been  summed  np,  to  the  jury,  is  also  a  matter  of  discretion,  not  i^eviewable 
on  writ  of  error.  ( White  v.  Pe<tple,  53  N.  Y.,  525  ;  Kalle  v.  People,  4  Park.,  591 ; 
Hadden  v.  People,  25  N.  Y.,  373 ;  Wilkie  v.  People,  53  N.  Y.,  625.)  No  power  is 
given  to  an  appellate  court  to  interfere  with  that  discretion,  by  the  act  of  1855  (ch. 
339,  §  3),  which  authonzes  an  ai>i>ellate  court  to  interpose,  if  it  shall  be  satisfied 
that  the  verdict  against  the  piisoner  is  against  the  weight  of  evidence,  or  against  the 
law,  or  that  justice  requires  a  new  tnal.  (  Wilkie  v.  People,  supra.)  That  sc(!lion, 
in  any  view,  is  applicable  only  to  a  conviction  for  a  criminal  offense,  and  to  an  offense 
whei-e  the  minimum  punishment  is  imprisonment  for  life.     (Id.) 

Evidence  of  otlier  offenses.] — If  a  prisoner,  upon  trial  for  one  offense,  calls  out  facts 
on  cross-examination,  without  objection,  tending  to  show  that  he  is  not  guilty  of  another 
offense,  this  does  not  justify  evidence,  on  the  part  of  the  prosecution,  to  pi-ove  that  he 
is  guilty  of  such  other  offense.    (Coleman  v.  People,  65  N.  Y.,  81 .) 

Charge  and  instructions  of  judge.] — ThepMry  are  bound  by  the  instructions  of  the 
judge,  as  to  the  law,  to  the  same  extent  as  in  civil  cases.  (Dtiffy  v.  People,  26  N.  Y., 
588  ;  S.  C,  6  Park.,  321.)  In  a  court  of  review,  the  charge  of  a  judge,  on  the  trial, 
8houl<l  be  interpreted  in  the  light  of  the  evidence,  and  in  accordance  with  the  oixiinary 
and  popular  import  of  the  language,  as  it  would  natui*ally  be  undei*stoo(l  by  the  jury. 
(People  V.  Branshy,  32  N.  Y.,  525.)  An  eiToneous  instruction  by  the  presiding  judge 
will  not  authorize  the  revei*sal  of  a  judgment,  where  it  appeal's  from  the  form  of  the 
finding,  as  matter  of  legal  necessity,  that  the  error  did  not  affect  the  result,  and 
wrought  no  actual  prejudice  to  the  party.  (Id.)  If  the  facts  proved,  upon  a  crim- 
inal trial,  are  capable  of  two  constinictions,  or  if,  in  one  view  of  the  evidence,  a  par- 
ticular intent  may  be  found,  and  yet  the  facts  may  justify  the  finding  of  an  intent 
involving  another  degree  of  guilt,  the  court  is  bound,  upon  the  re(|uest  of  the  pris- 
oner, to  declare  the  I'ule  of  law  applicable  to  the  case  in  either  aspect.  (Foster  y. 
People,  50  N.  Y.,  598.)  A  complaint  that  the  charge  of  the  court,  upon  a  criminal 
trial,  was  not  as  dispassionate  as  it  ought  to  be,  if  well  founded,  will  not  avail  in  the 
appellate  court.  If  no  legal  error  was  committed,  the  judgment  can  not  be  reversed. 
(Boyce  v.  People,  55  N.  Y..  644.)  It  is  competent  for  the  judge  to  express  an  opinion 
upon  the  weight  of  the  evidence  ;  pi-ovided  it  be  not  made  binding  npon  the  jury. 
(P6o])le  V.  Rathbun,  21  Wend.,  509  ;  Stephens  v.  People,  4  Pai-k.,  896 ;  S.  C,  19  N.  Y., 
549.)    It  is  not  eiTor  in  the  judge  to  c<mnmflnt  on  the  fbcte^  or  even  to  give  hia  own 
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theory  in  regard  to  them.  {J^erdt  v.  FeopUf  5  Park.,  522.)  It  is  en*or  for  the 
judge,  in  a  doubtful  case,  to  call  the  attention  of  ihe  jury  to  the  absence  of  pi*oof 
of^food  character.  (People  v.  White^  24  Wend.,  520.)  And  the  judge  has  no  light 
to  allude  to  the  prisoner  s  omission  to  avail  himself  of  the  privilege  of  being  a  wit- 
ness in  hia  own  behalf.  But  the  error  is  cured  by  instructing  the  jury  that  no  infer- 
ence is  to  be  drawn  from  it.  (HtUoff  v.  Peopk,  45  N.  Y.,  213 ;  S.  C,  5  Lans.,  2bl ; 
11  Ab.  Pr.  [N.  S.],  245.)  It  is  en-or  lor  the  judge,  in  his  charge,  to  suggest  a  motive 
for  the  crime  charged,  not  warranted  by  the  evidence.  (Peuple  v.  Bennett,  49  N.  Y., 
137.)  It  is  proper  for  the  judge  to  inform  the  jui*y  of  the  questions  of  fact  upon  which 
they  must  neceasarily  pass ;  and  when  thei^  is  contradictoi'y  evidence,  to  state  to 
them  the  effsct  of  discrediting  either  class  of  witnesses.  (People  v.  Lamed,  7  N.  Y., 
445.)  la  a  capital  case,  aa  instruction  to  the  jury  that  if  they  believed  the  evidence, 
and  that  the  crime  was  committed  by  the  defendant  under  the  circumstances  detailed, 
the  defendant  was  ffoilty  of  murder,  is  erroneous  if  the  evidence  presented  questions 
proper  to  be  passed  upon  by  the  jury,  as  to  the  grade  of  the  crime.  {People  v.  Quin, 
1  Park.,  340.)  It  is  en-or  to  give  a  binding  charge  to  the  jury,  in  a  case  of  circum- 
stantial evidence,  if  the  prisoner  may  be  innocent,  upon  any  hypothesis,  however 
improbable.  (Breen  v.  People,  4  Park.,  380.)  The  court  can  not  be  called  upon  to 
charge  upon  tne  sufficiency  of  the  indictment.  The  question  is  not  for  the  jury. 
(South  V.  People,  47  N.  Y.,  303.) 

Where  a  party  relies  upon  an  exception  for  refusing  to  charge  as  requested,  the 
request  must  be  perfectly  proper  as  an  entirety.  If  it  embraces  a  single  idea  or 
view  which  ought  not  to  be  presented,  it  destroys  the  value  of  the  exception,  although 
a  )>art  of  the  legal  proposition  embrace<l,  if  detached  and  presented  separately,  might 
be  entirely  proper.     (People  v.  Holmes,  6  Park.,  25.) 

An  error  in  the  charge  of  the  court  on  a  criminal  trial,  can  only  be  availed  of,  in 
the  court  of  appeals,  upon  exceptions  duly  taken  on  the  trial.  (Brotherton  v.  People, 
75  N.  y.,  159.) 

Brroneowf  ruling.] — It  teenu  that  where,  upon  the  tinal  of  an  action,  either  civil  or 
criminal,  the  court  corrects,  or  offers  to  correct,  an  erroneous  ruling,  and  the  party 
agfainst  whom  it  was  made  i-efuses  to  consent  to  the  coirection,  or  to  avail  himself  of 
the  offer,  an  exception  to  the  ruling  will  not  be  available  on  appeal ;  provided  the 
appellate  court  can  see  that  the  acceptance  of  the  offer  would  have  relieved  the  party 
from  any  actual  or  possible  injury  in  consequence  of  the  erroneous  ruling.  (Coz  v. 
People,  SO  N.Y.,  500.) 

Objection  to  evidence.] — Where  a  party  does  not  object  to  improper  evidence  offered, 
it  Is  discretionary  with  the  trial  court  whether  or  not  to  exclude  it  on  motion.  (Pan^ 
Hu8  V.  People,  82  N.  Y.,  339.)  It  seems  that  the  remedy  of  the  party  is  to  ask  for 
instructions  to  the  jui*y  that  they  should  disregard  the  evidence.  (Id.)  An  excep- 
tion to  the  overruling  of  an  objection  to  evidence,  whei'e  the  objection  was  made  after 
the  evidence  had  been  received,  is  not  available.     (Id.) 

JVTien  district  attorney  may  employ  counsel  to  assist  him.] — ^The  act  of  1882  (ch.  196) 
provides  that  from  and  after  the  passage  thereof,  the  district  attorney  for  any  county 
m  which  a  capital  case  is  to  be  tned,  with  the  approval  in  writing  of  the  county  judge 
of  the  county,  which  shall  be  first  filed  in  the  county  clerk's  office,  may  employ  coun- 
sel to  assist  him  on  such  trial,  and  the  costs  and  expenses  thei'eof,  to  be  audited  by 
the  board  of  8ui)ervisor8,  shall  be  a  charge  upon  the  county  in  which  the  indictment 
in  the  case  is  found,  and  shall  be  assessed,  levied  and  collected  by  the  board  of  super- 
visors of  such  county  at  its  next  annual  assessment,  levy  and  collection  of  county 
taxes  after  such  services  shall  have  been  performed,  and  thereupon  be  paid  to  the 
party  entitled  to  the  same. 


CoDB  OF  Crimikal  Pbocedurb. 

In  wiwt  ordar  trial  to  proceed.]— The   jury  having   been    im- 
panelled and  sworn,  the  trial  mnst  proceed  in  the  following  order : 

1.  The  district  attorney,  or  other  counsel  for  the  people,  must  open 
the  case,  and  offer  the  evidence  in  support  of  the  indictment ; 

2.  The  defendant  or  his  counsel  may  then  open  his  defence,  and  offer 
his  evidence  iu  sapport  thereof ; 

S«  The  jmrties  may  then,  respectively,  offer  rebutting  testimony,  but 
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the  court,  for  good  reason,  in  furtherance  of  justice,  may  permit  them  to 
offer  evidence  upon  their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the 
jury  on  either  side,  or  on  both  sides,  without  argument,  the  defendant 
or  his  counsel  must  commence,  and  the  counsel  for  the  people  conclude 
the  argument  to  the  jury ; 

5.  The  court  must  then  charge  the  jury.    (§  388.) 

Withdrawal  of  juror.     2  Cai..  304  ;  4  Park..  627. 

Defendant  presumed  innocent,  nntQ  contraxy  proved.  In  case 
of  reasonable  doubt,  entitled  to  acquittal] — ^A  defendant  in  a  crim- 
inal action  is  presumed  to  be  innocent,  until  the  contrary  be  proved ; 
and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  satisfactorily 
shown,  he  is  entitled  to  an  acquittal.     (§  389.) 


When  reasonable  doubt  of  which  degree  he  is  guilty,  he  must 
be  convicted  of  the  lowest.] — When  it  appears,  that  a  defend- 
ant has  committed  a  crime,  and  there  is  reasonable  ground  of  doubt, 
in  whitjh  of  two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the 
lowest  of  those  degrees  only.    (§  390.) 

Rules  of  evidence  in  civil  cases  applicable  in  criminal  cases, 
except  "Where  otherwise  provided  in  this  Code.] — The  rules  of 
evidence  in  civil  cases  are  applicable  also  to  criminal  cases,  except  as 
otherwise  provided  in  this  Code.     (§  392.) 

Defendant  as  witness.]-— The  defendant  in  all  cases  may  testify 
as  a  witness  in  his  own  behalf,  but  his  neglect  or  refusal  to  testify  does 
not  create  any  presumption  against  him.     (§  393.) 

As  to  cross-examination  of  the  defendant  as  a  witness.  See  Newman  v. 
Peo.,  63  Barb.,  630 ;  Peo.  v.  Genet,  19  Hun,  91 ;  Peo.  v.  Brandon,  42  N. 
Y. ;  Conners  v,  Peo.,  50  id.,  240 ;  Peo.  v.  Moett,  23  Hun,  60 ;  Peo.  «. 
Greenfield,  id.,  454 ;  Peo.  v.  Casey,  72  N.  Y.,  393 ;  Peo.  v.  Crapo,  76 
id.,  288. 

Conviction  cannot  be  had  on  testimony  of  accomplice,  nnless 
corroborated.] — A  conviction  can  not  be  had  upon  the  testimony 
of  an  accomplice,  unless  he  be  corroborated  by  such  other  evidence  as 
tends  to  connect  the  defendant  with  the  commission  of  the  crime. 
(§  399,  as  amended  in  1882.) 

See  Peo.  v,  Davis,  21  Wend.,  309 ;  Peo.  d.  Costello,  1  Den.,  83. 

If  testimony  show  higher  offense  than  that  charged,  court  may 
discharge  jury,  and  hold  defendant  to  answer  a  new  indict- 
ment.]— If  it  appear  by  the  testimony,  that  the  facts  proved  constitute  a 
crime  of  a  higher  nature  than  that  charged  in  the  indictment,  the  court 
may  direct  the  jury  to  be  discharged,  and  all  proceedings  on  the  indict- 
ment to  be  suspended,  and  may  order  the  defendant  to  be  committed, 
or  continued  on  or  admitted  to  bail,  to  answer  any  new  indictment 
which  may  be  found  against  him  for  the  higher  offense.     (§  400.) 

If  an  indictment  for  the  higher  crime  be  dismissed  by  the 

grand  jury,  or  be  not  found  at  or  before  the  next  term,  the  court  must 
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again   proceed   to   try   the   defendant  on   the  original    indictment. 
S401.) 

Court  may  diachaxge  jury,  where  it  has  not  jurisdiction  of 
tiia  ofiense,  or  tiie  fagots  Ad  not  constitute  an  o&snse.] — The  court 
may  also  direct  the  jury  to  be  discharged,  where  it  appears  that  it  has 
not  jurisdiction  of  the  crime,  or  that  tne  facts^  as  charged  in  the  indict- 
ment, do  not  constitute  a  crime.    (§  402.) 

If  the  jury  be  discha^ed,  because  the  court  has  not  jurisdic- 
tion of  the  crime  charged  in  the  indictment,  and  it  appear  that  it  was 
conunitted  oui  of  the  jurisdiction  of  this  state,  the  court  may  order  the 
defendant  to  be  discharged,  or  to  be  detained  for  a  reasonable  time 
specified  in  the  order,  until  a  communication  can  be  sent  by  the  dis- 
trict attorney  to  the  chief  executive  officer  of  the  state,  territory  or  dis- 
trict where  the  crime  was  committed.    (§  403.) 

Proceedings  in  such  case^  when  offense  committed  in  the 

state.] — If  the  crime  were  committed  within  the  exclusive  jurisdiction  of 
another  county  of  this  state,  the  court  must  direct  the  defendant  to  be 
committed  for  such  time  as  it  deems  reasonable,  to  await  a  warrant  from 
the  proper  county  for  his  arrest ;  or  if  the  crime  be  a  misdemeanor  only, 
it  may  admit  him  to  bail,  in  an  undertaking,  with  sufficient  sureties, 
that  he  will,  within  such  time  as  the  court  may  appoint,  appear  in  such 
court  to  await  a  warrant  from  the  proper  county  for  his  arrest.    (§  404.) 

In  the  case  provided  for  in  the  last  section,  the  clerk  must 

forthwth  give  notice  to  the  district  attorney  of  the  proper  county,  that 
the  defendant  has  been  so  committed  or  held  to  bail.     (§  405.) 

If  the  defendant  be  not  arrested,  as  provided  in  section  404, 

on  a  warrant  from  the  proper  county,  he  must  be  discharged  from 
custody,  or  his  bail  in  the  action  be  exonerated,  or  money  deposited 
insteaa  of  bail  refunded,  as  the  case  may  be;  and  the  sureties  in  the 
undertaking  mentioned  in  that  section  must  be  discharged.    (§  406.) 

If  the  defendant  be  arrested,  the  same  proceedings  must 

be  had  thereupon,  as  upon  the  arrest  of  a  defendant  in  another  county, 
on  a  warrant  of  arrest  issued  by  a  magistrate.    (§  407.) 

ProceedingBi  if  jury  discharged  because  the  facts  do  not  con- 
8titnte  an  offense.] — ^If  the  jury  be  discharged,  because  the  facts  as 
charged  do  not  constitute  a  crime,  the  court  must  order  the  defendaiit, 
if  in  custody,  to  be  discharged  therefrom,  or  if  admitted  to  bail,  that  his 
bail  be  exonerated,  or  if  he  have  deposited  money  instead  of  bail,  that  the 
money  deposited  be  refunded  to  him,  unless  in  its  opinion  a  new  indict- 
ment can  be  framed,  upon  which  the  defendant  can  be  legally  con- 
victed ;  in  which  case,  it  may  direct  that  the  case  be  re-submitted  to  the 
same  or  another  grand  jury.    (§  408.) 

'•  If  the  court  direct  that  the  case  be  submitted  anew,  the 
same  proceedings  must  be  had  thereon  as  are  prescribed  in  sections  318 
and  319.    (§409.) 
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When  evidance  on  titbi&r  wULb  is  dosed,  cotat  may  adTlea 
acquittal  Effect  of  the  advice.]— If,  at  any  time  after  the  evidence 
on  either  side  is  closed,  the  court  deem  it  insufficient  to  warrant  a 
conviction,  it  may  advise  the  jury  to  acquit  the  defendant  and  they 
must  follow  the  advice.    (§  410,  as  amended  in  1882.) 

See  BalKJock  -o.  Peo.,  16  Ilun,  347  ;  Caae  v.  Peo.,  6  Abb.  N.  C,  161 ;  Howell 
V.  Peo.,  5  Hun,  620;  159  N.  Y.,  607. 

View  of  premises  i^en  ordered,   and  how   condncted.] — 

When,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury  should  view 
the  place  in  which  the  crime  is  charged  to  have  been  committed,  or  in 
which  any  material  fact  occurred,  it  may  order  the  jury  to  be  conducted, 
in  a  body,  under  charge  of  proper  officers,  to  the  place,  which  must  be 
shown  to  them  by  a  judge  of  the  court,  or  by  a  person  apx)ointed  by  the 
court  for  that  purpose.    (§  411.) 

Duty  of  officer  as  to  jiuyj — ^The  officers,  mentioned  in  the  last 
section,  must  be  sworn  to  sufier  no  person  to  speak  to  or  communi- 
cate with  the  jury,  nor  to  do  so  themselves,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  without  unnecessary  delay, 
or  at  a  specified  time,    (g  412.) 

EZnowledge  of  juror,  to  be  declared  in  court,  and  juror  to  be 
sworn  as  witness.] — If  a  juror  have  any  personal  knowledge,  re- 
cspeting  a  fact  in  controversy  in  a  cause,  he  must  declare  it  in  open 
court,  during  the  trial.  If,  during  the  retirement  of  the  jury,  a  juror 
declare  a  fact,  which  could  be  evidence  in  the  cause,  as  of  his  own 
knowledge,  the  jury  must  return  into  court.  In  either  of  these  cases,  the 
juror  making  the  statement  must  be  sworn  as  a  witness,  and  examined 
in  the  presence  of  the  parties.     (§  413.) 

Jurors  may  be  permitted  to  separate  dining  the  trial  If  kept 
together,  oath  of  the  officers] — The  jurors  sworn  to  try  an  in- 
dictment may,  at  any  time  before  the  submission  of  the  cause  to  the 
jury,  in  the  discretion  of  the  court,  be  permitted  to  separate,  or  be  kept 
in  charge  of  proper  officers.  Such  officers  must  be  sworn  to  keep  the 
jurors  together  until  the  next  meeting  of  the  court,  to  suffer  no  person 
to  speak  to  or  communicate  with  them,  nor  to  do  so  themselves,  on  any 
subject  connected  with  the  trial,  and  to  return  them  into  court  at  the 
next  meeting  thereof.     (§  414.) 

Jurors  not  to  converse  together  on  the  suhgect  of  tiie  trial, 
nor  form,  an  opinion  until  the  cause  is  submitted.] — The  jury  must 
also,  at  each  adjournment  of  the  court,  whether  permitted  to  sep- 
arate or  kept  in  charge  of  officers,  be  admonished  by  the  court,  that  it  is 
their  duty  not  to  converse  among  themselves  on  any  subject  connected 
with  the  trial,  or  to  form  or  express  any  opinion  thereon,  until  the  cause 
is  finally  submitted  to  them.    (§  415.) 

FroceedingB,  where  juror  becomes  unable  to  perform  his  duty 
before  conclusion  of  trial] — If,  before  the  conclusion  of  the  trials  a 
juror  become  sick,  so  as  to  be  unable  to  perform  his  duty,  the  ooori 
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may  order  him  to  be  discharged,  and  another  jory  to  be  then  or  after* 

ward  impanelled,     (g  41(5.) 

Ti*ial  must  be  had  bv  twelve  jurors  and  defendant  can  not  waive  right.   Can- 
cemi  o.  Peo.,  18  K.  Y„  128. 

Ooort  to  dedda  qaastLons  of  law  axistaig  dnrliig  trlaL]— The 
conrt  must  decide  all  questions  of  law  which  arise  in  the  course  of  the 
trial.    (§417.) 

Xndictment  for  libeLI— On  the  trial  of  an  indictment  for  libel,  the 
jury  have  the  rights  to  determine  the  law  and  the  fact.     (§  418.) 

Art.  1,  i  9,  N.  T.  Const. 

In  an  other  eaaaa^  oonrt  deeides  qaeatioiis  of  law.j^On  the  trial 

of  an  indictment  for  any  other  crime  than  libel,  questions  of  law  are  to 
be  decided  by  the  court,  saving  the  ri^ht  of  the  defendant  to  except ; 
questions  of  fact  by  the  Jury.  And  although  the  jury  have  the  power  to 
find  a  general  verdict,  which  includes  questions  of  law  as  well  as  of  fact^ 
they  are  bound,  nevertheless,  to  receive  as  law  what  is  laid  down  as 
such  by  the  court.     (§  419.) 

See  People  v,  Pine»  2  Barb.,  566. 

CShaxge  to  jniy.] — In  charing  the  jury,  the  court  must  state  to  them, 
all  matters  of  law  which  it  thinks  necessary  for  their  information  in  giv- 
ing their  verdict ;  and  must,  if  requested,  in  addition  to  what  may  deem 
its  duty  to  say,  inform  the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact,     (g  420.) 

Jury  may  decide  in  conrt,  or  retire  in  tiie  cnstody  of  officers ; 
oath  of  the  officera.] — After  hearing  the  charge,  the  jury  may  either 
decide  in  court,  or  may  retire  for  deliberation.  If  they  do  not  agree 
without  retiring,  one  or  more  officers  must  be  sworn,  to  keep  them 
together  in  some  private  and  convenient  place,  and  not  to  permit  any 

Erson  to  speak  to  or  communicate  with  them,  nor  do  so  themselves,  un- 
js  it  be  by  order  of  the  court,  or  to  ask  them  whether  they  have  agreed 
upon  a  verdict,  and  to  return  them  into  court  when  they  have  so  agreed, 
or  when  ordered  by  the  court.    (§  421.) 

When  jury  separate  without  authority,  may  be  discharged  and  new  trial  had. 
Peo.  V.  Reagle,  60  Barb.,  527. 

When  defendant  on  bail  appears  for  trial,  he  may  be  com- 
mitted.]— When  a  defendant,  who  has  given  bail,  appears  for  trial,  the 
court  may,  in  its  discretion,  at  any  time  after  his  appearance  for  trial , 
order  him  to  be  committed  to  the  custody  of  the  proper  officer  of  the 
county,  to  abide  the  judgment  or  further  order  of  the  court ;  and  he 
must  be  committed  and  held  in  custody  accordingly.    (§  422.) 

Rooms  and  aooommodationa  for  the  jnry  after  retirement^  how 
provided.] — A  room  must  be  provided  by  the  supervisors  of  the 
county  ^or  if  the  trial  be  in  a  city  court,  by  the  corporate  authorities  of 
the  city),  for  the  use  of  the  lury,  upon  their  retirement  for  deliberation, 
with  suitable  fumiturey  fuel,  lights  and  stationery.  If  the  supervisors 
or  corporate  authorities  select  this  doty,  the  court  may  order  the  sheriff 
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to  perform  it ;  and  the  expenses  incurred  by  him  in  carrying  the  order 
into  eifect,  when  certified  by  the  court,  are  a  county  charge.     (§  423.) 

Accommodations  for  the  jury,  when  kept  together  during  the 
trial,  or  after  retirement]— While  the  jury  are  kept  together,  either 
during  the  progress  of  the  trial  or  after  their  retirement  for  deliberation, 
they  must  be  provided  by  the  sheriff,  upon  the  order  of  the  court,  at  the 
expense  of  the  county  (or  if  the  trial  be  in  a  city  court,  at  the  expense 
of  the  city),  with  suitable  and  sufficient  food  and  lodging.     (§  424.) 


What  papers  the  jury  may  take  with  them.] — The  court  may 
permit  the  jury,  upon  retiring  for  deliberation,  to  take  with  them 
any  paper  or  article  which  has  been  received  as  evidence  in  the  cause, 
but  only  upon  the  consent  of  the  defendant  and  the  counsel  for  the 
people.     (§  425.) 

The  jury  may  also  take  with  them  notes  of  the  testimony  or 


other  proceedings  on  the  trial,  taken  by  themselves  or  any  of  them,  but 
none  taken  by  any  other  person.    (§  420.) 

Jury  can  not  use  notes  of  presiding*  judge.    Mitchell  v.  Carter,  14  Hun,  44S. 

May  return  into  court,  for  information.] — After  the  jury  have  retired 
for  deliberation,  if  there  be  a  disagreement  between  them,  as  to 
any  part  of  the  testimony,  or  if  they  desire  to  be  informed  of  a  point 
of  law  arising  in  the  cause,  they  must  require  the  officer  to  conduct 
them  into  court.  Upon  their  being  brought  into  court,  the  informa- 
tion required  must  be  given  after  notice  to  the  district  attorney  and 
to  the  counsel  for  the  defendant,  and  in  cases  of  felony,  in  the  presence 
of  the  defendant.     (§  427.) 

Instructions  to  jury  can  only  be  given  when  defendant  pi'esent.  Maurer  v. 
Peo.,  43  N.  I.,  1.  Communications  can  not  be  sent  to  j^"*y  after  retirin^^ 
even  by  consent.  They  must  be  broug-ht  into  court.  Plunkett  tj.  Apple- 
ton*  51  How.  Pr.,  469.  Magfistrate  can  not  send  answer  to  communication 
from  jury.  Plunkett  tJ.  Appleton,  9  J.  &  Sp.,  159  ;  Gillette  v,  Jackson,  ib., 
308.    See  also  Mahony  v.  Decker,  IS  Hun,  365. 


DlBcharge  of  jury  befiora  agreement]— After  the  iury  have  retired 
to  consider  of  their  verdict,  they  can  be  discharged  before  they  shall 
have  agreed  thereon  only  in  the  followi:?g  cases  : 

1.  Upon  the  occurrence  of  some  injury  or  casulty  aflTecting  the  defend- 
ant, the  jury  or  some  of  them,  or  the  court,  rendering  it  inexpedient  to 
keep  them  longer  together ;  or 

2.  When  after  the  lapse  of  such  time  as  shall  seem  reasonable  to  the 
court,  they  shall  declare  themselves  unable  to  agree  upon  a  verdict ;  or 

3.  When  with  the  leave  of  the  court,  the  public  prosecutor  and  the 
counsel  for  the  defendant  consent  to  such  discharge.     (§  428.) 

It  is  error  for  the  court  to  constrain  jury  by  saying  they  must  agree  or  no 
discharge.    Slater  v.  Mead,  53  How.  Pr.,  57. 

Reason  far  discharge.] — ^Whenever  the  jury  is  discharged  w^ithout  a 
verdict,  the  reason  for  the  discharge  must  be  entered  on  the  minutes. 
(§  429.) 

When  canse  may  be  again  tried.] — ^In  all  cases  vrhere  a  jury  are 
discharged,  or  prevented  from  giving  a  verdict,  by  reason  of  an  accident 
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*  CHAPTER  X,  [  •  365  ] 

VBBDXOT  AND  JUDGBCEMT. 
1.    VerdioL 

The  verdict  in  all  cases  of  felony  and  treason,  must  be  delivered 
in  open  court  in  the  presence  of  the  defendant,  (a)  But  in  all  trials 
for  inferior  misdemeanors,  or  where  no  corporal  punishment  is  to  be 
inflicted,  a  privy  verdict  may  be  given,  and  there  is  no  occasion  for 
the  presence  of  the  defendant,  {b)  And  it  seems,  that  in  England, 
by  consent  of  parties,  it  may  be  delivered  at  the  house  of  the  judge, 

(a)  1  Chit  Cr.  L.,  698.    1  Wend.,  Bl.   1  T.  B.,       (6)  Id.,  lb. 
434. 

or  other  cause,  except  where  the  defendant  is  discharged  from  the 
indictment,  during  the  progress  of  the  trial,  or  after  the  cause  is  sub- 
mitted to  them,  the  cause  may  be  again  tried  at  the  same  or  another 
term.    (§430.) 

TempoFGay  a^onmment]— Whfle  the  jury  are  absent,  the  court 
may  adjourn  from  time  to  time,  as  to  other  business ;  but  it  is  neverthe- 
less deemed  open,  for  other  purpose  connected  with  the  cause  submit- 
ted to  the  jury,  until  a  verdict  is  rendered  or  the  jury  discharged. 
(§  431.) 

Final  a^ioonmient.] — A,  final  adjournment  of  the  court  discharges 
the  jury,  but  any  term  of  a  court  may  be  continued  for  the  purpose  of 
continuing  a  trial  or  receiving  a  verdict    (§  432.) 

^When  the  jnry  have  agreed,  to  be  brought  into  court  and 
their  names  called:  If  aU  do  not  appear,  jury  to  be  disclmrged  and 
causa  again  tiled.] — When  the  jury  have  agreed  upon  their  verdict, 
they  must  be  conducted  into  court  by  the  officer  having  them  in  charge. 
Their  names  must  then  be  called,  and  if  all  do  not  appear,  the  rest 
must  be  discharged  without  giving  a  verdict  In  that  event,  the  cause 
may  be  again  tried,  at  the  same  or  another  term.    (§  433.) 


It  has  been  held  that  it  is  not  error,  in  a  capital  case,  for  the  jtv^lge,  with  the  assent 
of  the  prisoner,  to  permit  the  jury  to  separate,  from  time  to  time,  before  the  deliv- 
erv  of  his  charge.    {Stephens  v.  People,  19  N.  Y.,  649 ;  8.  C,  4  Paik..  396.) 

Irregolarities  in  reference  to  the  working  of  the  machinerjr  provided  by  statute, 
for  procorinff  jurors,  oflfer  no  ground  for  leversing  a  convection,  unless  it  appears 
that  the  di^e&dant  was  in  fiMst  injured  or  prejudiced  thereby.  (Cox  v.  Pe^[^  19 
Hon,  480.) 
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even  where  it  is  situated  beyond  the  limits  of  the  county  in  which 
the  trial  was  had.  (c)     But  no  such  rule  exists  in  this  state.  (1) 

Verdicts  are  either,  general,  as  to  the  whole  charge— partial,  as  to 
part  of  it— or  special,  where  the  facts  of  the  case  alone  are  found, 
and  the  logul  inference  is  referred  to  the  judges,  (d)  (2) 

(C)    5  Burr.,  '2QM.  {d)  4  Black.  Com.,  S61. 

(1)  Return  of  jury  into  court ;  part  not  appearing.]— When  the 
jury  have  agreed  upon  their  verdict,  they  must  be  conducted  into  court 
by  the  officer  having  them  in  charge. .  Their  names  must  then  be  called, 
and  if  all  do  not  appear,  the  rest  must  be  discharged  without  giving  a 
verdict.  In  that  event,  the  cause  may  be  again  triedi  at  the  same  or 
another  term.     {Cods  Cr.  Pro,^  §  438.) 


In  felony,  defendant  must  be  preeent  In  misdemeanor,  ver- 
may  be  rendered  in  his  absence.] — If  the  indictment  be  for 
a  felony,  the  defendant  must,  before  the  verdict  is  received,  appear  in 
person.  If  it  be  for  a  misdemeanor,  the  verdict  may  be  rendered  in  his 
absence.    (Id.,  §  434.) 

Manner  of  taking  the  verdict.] — ^If  the  jury  appear,  they  must 
be  asked  by  the  court  or  the  clerk,  whether  they  have  agreed  upon 
their  verdict ;  and  if  the  foreman  answer  in  the  affirmative,  they  must, 
on  being  required,  declare  the  same.    (Id.,  §  435.) 

(2)  By  the  Code  of  Criminal  Procedurej  "The  jury  may  either  render  a 

general  verdict,  or  when  they  are  in  doubt  as  to  the  legal  effect  of  the 

facts  proved,  they  may,  except  upon  an  indictment  for  libel,  find  a 

special  verdict."    (§  436.) 

Under  general  vei*dict  of  giulty,  sentence  for  the  highest  offense  chargM  in 
indictment  is  proper.    Hawker  v,  Peo.,  75  N.  Y.,  487. 

General  ▼erdict.] — A  general  verdict  upon  a  plea  of  not  guilty 
is  either  "  guilty "  or  "  not  guilty ; "  which  imports  a  conviction  or 
acquittal  of  the  oifense  charged  in  the  indictment.  Upon  a  plea  of  a 
former  conviction  or  acquittal  of  the  same  offensCi  it  is  either  '^  for  the 
people  "  or  "  for  the  defendant."    (§  437.) 

Special  ▼erdict.] — ^A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court.  It  must  present 
the  conclusions  of  fact,  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them ;  and  these  conclusions  of  fact  must  be  so  presented^ 
as  that  nothing  remains  to  the  court,  but  to  draw  from  them  conclusiona 
of  law.    (§438.) 

Miller  v.  Peo.,  25  Hun,  473. 

The  special  verdict  must  be  reduced  to  writing,  by  the  jury 

>  >  1  t%  »  t  m        1.  1  'Via-. 


or  in  their  presence,  entered  upon  the  minutes  of  the  court,  read  to  the 
jury,  and  agreed  to  by  them,  before  they  are  discharged.    (§  489.) 

The  special  verdict  need  not  be  in  any  particular  form,  but 

is  sufficient,  if  it  present  intelligibly  the  facts  found  by  the  jury.    (§  440.} 
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No  jury  can  be  compelled  U>  give  a  general  verdict,  so  that  they 
find  a  special  yerdict  showing  the  facts  respecting  which  issue  is 
joined,  and  tbarein  requii-e  the  judgment  of  the  court  upon  such 
facts,  (e) 

A  good  finding  on  a  bad  count,  and  a  bad  finding  on  a  good  count, 
stand  on  the  same  footing  ;  both  being  nullities,  (^f) 

A  general  yerdict  of  guilty  is  valid,  if  one  count  of  the  indictment 
18  good,  although  the  others  are  deiFective.  (y)  (3) 

The  jury  may  acquit  the  defendant  of  a  part  and  find  him  guilty 
as  to  the  residue.  Thus,  they  may  convict  him  upon  one  count  of 
the  indictment  and  acquit  him  of  the  charge  contained  in  another  ; 
or  upon  one  part  of  a  coimt  capable  of  division,  and  not  guilty  of  the 
other  part,  as  on  a  count  for  composing  and  publishing  a  libel,  the 

(e)   1  Chit.  Or.  L.,  e87.  (^)  lJohn.,820.   IChlt.  Cr.L.,G40.   IBIackf., 

(/)0'CoDDellv.  The  Qaeen,  11  Clark  &  Fin.,     819.    1  Stew.,  231.    7  Ham.  H.,  240.    Bree«e, 
IH.    9Jttr.,SS.  197.   8  Greenl.,  118.    8  HUi,  294. 


The  special  verdict  may  be  brought  to  argument  by  either 

party,  upon  five  days'  notice  to  the  other,  at  the  same  or  another  term 
of  the  court ;  and  upon  the  hearing  thereof,  the  counsel  for  the  defend- 
ant may  conclude  the  argument.    (§  441.) 

Judgment  tiiereon.] — The  court  must  give  judgment  upon  the 


special  verdict,  as  follows : 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defendant  guilty 
of  the  offense  charged  in  the  indictment,  or  of  any  other  offense  of  which 
he  could  be  convicted,  under  that  indictment,  as  provided  in  sections  444 
uid  445,  judgment  must  be  given  accordingly ;  but  if  otherwise,  judg- 
ment of  acquittal  must  be  given ; 

2.  If  the  plea  be  a  former  conviction  or  acquittal  of  the  same  offense, 
the  court  must  give  judgment  of  conviction  or  acquittal,  according  as 
the  facts  prove  or  fail  to  prove  the  former  conviction  or  acquittal.   (§  £l2.) 

VThea  special  Terdict  defectlTe,  new  trial  to  be  ordered.] — 


If  the  jury  do  not,  in  a  special  verdict,  pronounce  affirmatively  or  nega- 
tively on  the  facts  necessary  to  enable  the  court  to  give  judgment,  or  if 
they  find  the  evidence  of  facts  merely,  and  not  the  conclusions  of  fact 
from  the  evidence,  as  established  to  their  satisfaction,  the  court  must 
order  a  new  trial.    (§  443.) 

(3)  A  gtmeral  verdict  of  guilty  will  be  eustained,  although  there  be  a  defective 
count  in  the  intiictment,  if  theixi  is  also  a  good  count  to  which  the  evidence  is  appli- 
cable. {Crichton  v.  People,  6  Park.,  363  ;  Pontiua  v.  People,  82  N.  Y.,  339  ;  Hope  v. 
PeopUf  S3  id.,  418.)  Whatever  is  alleged  in  a  count  which  is  not  necessaiy  to  con- 
■fcitiite  the  offense,  may  be  rejected  aa  surplusage.  {Id,)  An  averment,  in  an 
indicAment,  descriptive  of  the  offense  charged,  if  nc^e  under  a  videlicet^  can  not  be 
rejected  as  surplusage.     (Id,) 

Where,  under  proper  instructions,  a  general  verdict  of  guilty  under  the  whole 
indictment  is  rendered,  a  sentence  for  the  highest  offense  charged  is  proper. 
(Bawker  v.  PeopU,  75  N.  Y.,  487.) 
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defendant  may  be  found  guilty  of  publishing  only.  (It)  But  if,  upon 
an  indictment  containing  two  distinct  charges  of  dijQferent  offenses, 
punishable  differently,  a  general  verdict  of  guilty  is  rendered,  a  new 
trial  will  be  granted,  (t )  (4)     Yet  in  general,  where  from  the  evidence, 

it  appears  tliut  the  defendant  has  not  been  guilty  to  the 
[  *  366  ]     extent  of  the  charge  specified,  ho  may  be  found  *  guilty 

as  far  as  the  evidence  warmuts,  and  be  acquitted  as  to  the 
residue  ;  as  where  he  is  charged  with  engrossing  one  thousand  quar- 
ters of  wheat,  and  the  evidence  amounts  to  but  seven  hundred.  (/*:) 
And  whei'e  the  accusation  includes  an  offense  of  inferior  degree,  the 
jury  may  discharge  the  defendant  of  the  higher  crime,  and  convict 
him  of  the  less  atrocious.  Thus,  upon  an  indictment  for  burglar- 
iously stealing,  the  prisoner  may  be  convicted  of  the  theft,  and 
acquitted  of  the  nocturnal  entry  ;  upon  an  indictment  for  murder  he 
may  be  convicted  of  manslaughter  ;  on  an  indictment  for  stealing 
privately  from  a  person,  he  may  be  found  guilty  of  larceny  only  ;  on 
an  indictment  for  grand,  the  offense  may  be  reduced  to  petit  larceny; 
robbery  may  be  softened  into  felonious  theft ;  and  on  an  indictment 
founded  on  a  statute,  the  defendant  may  be  found  guilty  at  common 
law.  (/)  So,  under  the  Revised  Statutes,  on  an  indictment  for  an 
offense  consisting  of  different  degrees,  the  jury  may  find  the  accused 
not  guilty  of  the  offense  in  the  degree  charged  in  the  indictment,  and 
guilty  of  such  offense  in  any  inferior  degi*ee,  or  of  an  attempt  to 
commit  such  offense,  (m)  (5)     This  provision  of  the  statute  has  not 

(k)  1  Chit.  Cr.  L.,  687.  (/)   1  Chit.  Cr.  L.,  638.  9. 

(i)   2  McCord,  267.  \m)  2  U.  S.,  702.  »  27  ;  3  id.,  7th  ed.,  2539  ;  a N. 

{k)  1  Chit  Cr.  L.,  637.    2  Camp.,  683.  T,  180  ;  40  id.,  854  ;  47  Barb.,  127 ;  66  id.,  181. 


(4)  Where  a  verdict  of  conviction  was  found  on  the  second  count  only,  leaving^  the 
fiftn,  thii*d  and  fourth  undispoaed  of,  the  judgment  was  reversed.  (People  y.  i\ir- 
shall,  6  Park.,  129.) 

An  indictment  contained  counts  for  burglary,  for  larceny,  and  for  receiving  stolen 
property,  knowing  it  to  have  been  stolen.  On  a  general  verdict  of  guilty,  hdd,  that 
the  defendant  was  properly  sentenced  for  the  highest  crime  charged  in  the  indict- 
ment.   {People  V.  JdcOary,  6  Park.,  633.) 

(5)  On  the  trial  of  an  indictment  for  murder,  the  jury  may  convict  of  any  degree 
of  the  offense  inferior  to  that  charged.  It  is  error  to  restrict  them  as  to  the  grade 
of  the  offense.  {McNevins  v.  People,  61  Barb.,  307 ;  Qardiner  v.  People,  6  Park., 
155.) 

By  the  Code  of  Criminal  Procedure — 

Upon  an  indictment  for  a  crime  consisting  of  diflTerent  degrees,  the  jury 
may  find  the  defendant  not  guilty  of  the  degree  charged  in  the  indict- 
ment, and  guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to  com- 
mit the  crime.    (§  444.) 

Sec  Pe7ial  CodCf  }  35. 
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effected  the  common  law  rule  respecting  the  light  to  convict  of  an 
mferior  offense  on  an  indictment  for  a  superior  one.  (;i)  Hence  it  has  ' 
been  held  that  under  au  indictment  for  producing  an  abortion  of  a 
quick  child,  which,  by  the  Bcvised  Statutes,  is  a  felony,  the  prisoner 
may  be  convicted,  though  it  turns  out  that  the  child  was  not  quick, 
and  the  offense  was  therefore  a  mere  misdemeanor,  (o) 

If  there  are  thi*ee  counts  in  an  indictment,  and  the  jury  convict 
the  prisoner  on  the  second,  finding  nothing  as  to  the  first  and  third, 
the  verdict  should  not  be  set  aside  on  tliat  account,  but  tlie  couit 
should  enter  a  verdict  of  acquittal  on  those  two  counts,  although  a 
Terdict  of  conviction  may  be  entered  on  the  second.  (/>)  (6) 

Each  count  in  an  indictment  is  a  distinct  charge,  and  a  general 
verdict  will  be  sustained,  although  the  counts  are  inconsistent,  {q)  It 
is  not  material  of  what  part  of  the  charge  the  defendant  is  acquitted, 
if  that  part  of  which  he  is  found  guilty  constitutes  a  specific  indict- 
able offense,  (r) 

(»)  People  T.  Jackson,  8  mil*  98.  (9)  6  Wheat. ,  184. 

(o)  Ibid.  (r)  Durhttm  v.  Siate,  1  Blackf ,  33. 

(^)SVir.,  Cases.  235. 

In  all  other  cases  the  defendant   may  be  found  guilty  of  any  crime, 
the  commission  of  which  is  necessarily  included  in  that  with  which  he 
is  chaiged  in  the  indictment.    (§  445.) 
See  People  v.  Jackson,  3  Hill,  92. 

By  the  Penal  Code-- 

Whenever  a  crime  is  distinguished  into  degrees,  the  jury,  if  they 
convict  the  prisoneri  must  find  the  degree  of  the  crime,  of  which  he  is 
guilty.    (§10.) 

Upon  the  trial  of  an  indictment,  the  prisoner  may  be  convicted  of 
the  crime  charged  therein,  or  of  a  lesser  degree  of  the  same  crime,  or 
of  an  attempt  to  commit  the  crime  so  charged,  or  of  an  attempt  to 
commit  a  lesser  degree  of  the  same  crime.    (§  35.) 

See  Code  Cr.  Proc.,  $&  444,  445. 

Peo.  «.  Jackson,  8  Hill,  92 ;  Pec.  v.  Saunders,  4  Park.,  196 ;  Keefe  v,  Peo., 
40  N.  Y.,  848 ;  Dedieu  v.  Peo.,  22  N.  Y.,  178. 

Where  a  prisoner  is  acquitted  or  convicted,  upon  an  indictment  for  a 
crime  consisting  of  different  degrees,  he  can  not  thereafter  be  indicted 
or  tried  for  the  same  crime,  in  any  other  degree,  nor  for  an  attempt  to 
commit  the  crime  so  charged,  or  any  degree  thereof.    (§  36.) 

Art.  1,  }  6,  N.  Y.  Const.     Guenther  v,  Peo.,  24  N.  Y.,  100  ;  Peo.  v.  Dowling, 
23  A.  L.  J.,  858 ;  Peo.  «.  Saunders,  supra, 

(6)  Where  an  indictment  contains  counts  for  embezzlement,  and  also  for  larceny,  a 
verdict  ot  "rwliy  of  embeadement "  amounts  to  an  acquittal  of  the  larcenv.  {Guen- 
Uier  V.  PsopUt  34  N.  Y.,  100.)  If  the  verdict  leave  some  of  the  counts  undispcNied  ot, 
the  Judgment  will  be  reversed.    (Barron  v.  People,  1  Park.,  246.) 
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Where,  upon  au  indictment  containing  tbi*ee  counts,  the  jury  find 
the  defendant  not  guilty  on  the  first,  and  can  not  agree  on  the 
others,  the  court  may  refuse  to  receive  the  verdict  and  have  it 
recorded,  (/t)  (7) 

Although  several  are  frequently  included  in  the  same  indictment, 
yet  as  the  charge  is  distinct  against  each  of  them,  the  jury  may  on 
the  evidence,  acquit  some  of  them  and  find  the  others  guilty,  (t)  So 
where  the  jury  have  agreed  as  to  one  or  more  of  several 
[  •367  ]  prisonei-s,  their  verdict,  as  •to  them,  ought  to  be  received, 
though  they  can  not  agree  as  to  the  rest,  and  arte  from 
.  necessity  discharged  by  the  court,  (w)  Even  whei-e  they  are  all 
charged  with  the  same  offense,  some  of  them  may  be  acquitted  and 
others  convicted,  {v)  So,  where  two  defendants  are  charged,  one  as 
principal  in  the  first  and  other  in  the  second  degree,  us  being  present, 
aiding  and  abetting,  the  hitter  may  be  found  guilty,  though  the 
former  is  acquitted,  (w)  And  they  may  be  convicted  of  difierent 
degrees  of  crime  arising  out  of  the  s^imc  circumstances ;  as  one  of 
them  of  murder,  and  the  other  of  petit  treason,  on  any  indictment 
against  both  for  the  latter  ;  {x)  (8)  but  it  has  been  considered  that 
one  of  several  defendants  can  not  be  found  guilty  of  burglary  and 
the  others  of  larceny,  when  all  are  accused  of  the  former,  (y)  And 
where  the  charge  is  of  such  a  nature  that  one,  as  in  cjise  of  conspiracy, 
or  two,  in  that  of  a  riot,  can  not  be  guilty  without  the  union  of  oth- 
ers, if  all  the  rest  are  acquitted,  and  the  indictment  docs  not  charge 
the  offense  to  have  been  perpetrated  in  company  with  any  pei*sons 
unknown,  the  verdict  of  guilty  would  be  altogether  repugnant  and 

(«)  Harlev  ▼.  Stale.  6  Ham.,  399.  (w)  1  Lemch,  360. 

it)  2  SI.  Tr.,  6-26.    3  T.  K.,  105.  (X)  Fost ,  104. 

(u)  6 Serf?,  ft  Rawle,  677.    U  Mm*.  Rep.,  Sit.  iy)  1  Chil.  Cr.  L.,  610. 
(V)  8  T.  U.,  105. 

(7)  The  court,  may  refuse  to  receive  an  impei'fect  vei*dict,  and  send  the  jury  out  to 
correct  it.  {JS'elsfm  v.  People,  5  Park.,  89  $  8.  C.»  28  N.  Y.,  298 ;  People  v.  CfraveSf 
5  Park.,  134.) 

(8)  Prisoners  jointly  indicted  for  an  offense  arising  out  of  the  same  transaction  may 
be  convicted  of  different  degrees  of  the  crime.  {Klein  v.  People,  81  N.  T.,  229 ; 
White  V.  PeopUt  82  N.  T.,  465.)  Persons  jointly  indicted  may  be  foond  guilty  of 
different  jpades  of  the  offense  charged,  (i^eop^  v.  WhitSf  55  Barb.,  606.)  AprisfXier 
indicted  mv  burglary  may  be  convicted  of  an  attempt  to  commit  the  crime.  (People 
V.  LawUm,  56  Barb.,  126.) 

By  the  Code  of  CriminaJ  Procedure — 

On  an  indictment  against  one  or  more,  if  the  jury  can  not  agree  upon 
a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  refirara  to 
whom  they  do  agree,  on  which  a  judgment  must  be  entered  accordingly ; 
and  the  case,  as  to  the  rest,  may  be  tried  by  another  jury.     @  446.) 
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▼Old.  (z)  But  where  one  is  indicted  for  a  conspiracy,  or  two  for  a 
liot,  with  others,  the  oonvictioa  will  be  valid,  though  the  others  never 
come  in  to  be  tried,  or  die  befoi'e  th&  time  of  trial,  (a)  K  an  acces- 
sary be  indicted  at  the  same  time  with  the  piincipal,  if  the  ktter  be 
acquitted  the  former  must  also  be  acquitted,  since  his  guilt  is  entirely 
incousiBtent  with  the  innocence  of  him  who  is  charged  as  piincipal.  (6) 

Where  a  count  in  an  indictment  contains  only  one  charge  against 
eeveral  defendants,  the  jury  can  not  find  any  one  of  the  defendants 
guilty  of  more  than  one  charge.  Where,  therefore,  a  count  charged 
several  defendants  with  conspiracy  together  to  do  several  illegal  acts, 
and  the  jury  found  one  of  them  guilty  of  conspiring  with  some  of  the 
defendants  to  do  one  of  the  acts,  and  guilty  of  conspiring  with  others 
of  the  defendants  to  do  another  of  the  acts,  such  finding  is  bad,  as 
amounting  to  a  finding  that  one  defendant  was  guilty  of  two  con- 
qm-acies,  though  the  coimt  charged  only  one.  (c)  Upon  a  count  in 
an  indictment  agamst  eight  defendants,  charging  one  conspiiucy  to 
efibct  ceilain  objects,  a  finding  that  three  of  the  defendants  are  guilty, 
generally  ;  that  four  of  them  are  guilty  of  conspiring  to  effect  some, 
and  not  guilty  as  to  the  residue  of  the  objects,  is  bad  in  law,  and  repug- 
nant ;  inasmuch  as  the  finding  that  the  three  were  guilty  was  a  fiud- 
iog  that  they  wei-e  guilty  of  conspiring  with  the  other  five  to  eflect 
all  the  objects  of  the  conspiracy ;  whereas,  by  the 
•  same  finding  it  appeared  that  the  other  five  were  guilty  [  *  368  ] 
of  conspiring  to  eflect  only  some  of  those  objects,  (d) 

No  particular  form  of  words  is  necessary  to  be  followed  with  tech- 
nical exactness  in  drawing  up  a  special  verdicL  It  must  positively 
state  the  facts  themselves,  and  not  merely  the  evidence  adduced  to 
prove  them,  {e)  And  all  the  circumstances  constituting  the  ofiense 
must  be  found,  in  ordw  to  enable  the  court  to  give  judgment.  (/) 
For  the  court  can  not  supply  a  defect  in  the  statement  made  by  the 
jury  on  the  record,  by  any  intendment  or  implication  whatever,  {p) 
Therefoi-e,  where  the  indictment  set  forth  that  the  defendant  dis- 
charged a  gun  against  the  deceased,  and  thereby  gave  him  a  mortal 
wound,  and  the  jmy  only  stated  that  he  discharged  a  gun  and  thereby 
killed  him  ;  omitting  that  it  was  against  him,  it  was  adjudged  that 
the  court  could  not  give  any  judgment  against  the  prisoner.  (A)   And 

(s)  Id.,  ib.    2  Hawk.  ch.  47,  (  8.    Poph.,  208.  (e)  1  Chit.  Cr.  L.,  613. 

(a)  Id.,  641.  /)  2  blra.,  1015. 

(»)  biaik,  833.  la)  2  Kaat's  P.  C.  70tt,  784. 

(e)  O'ConneU  v.  The  Queen,  11  Clark  A  Fin.,  (A)  Kci.,  111.    Cowp.,  830.    i  Borr.,  2078.    8 

M.    >Jar.,3».  Com.  Hrp.,  4bO. 

(«0  O'Connell  v.  The  Qneen,  11  Clark  A  lln. 
286^    9Jar.,  25. 
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a  verdict,  on  an  indictment  for  a  conspiracy,  that  there  was  an  agree- 
ment between  A.  and  the  defendant,  to  obtain  money  from  B.,  but 
with  intent  to  return  it  again,  is  bad,  and  the  court  can  not  give 
judgment  upon  it.  (i)  So  where  the  jury,  on  an  indictment  against 
an  officer  for  taking  unlawful  fees,  fiud  that  he  took  more  than  his  legal 
fees,  but  not  corruptly,  such  finding  was  held  tantamount  to  a  verdict 
of  acquittal,  (i-) 

To  authorize  the  court  to  pronounce  judgment  on  a  special  verdict, 
the  legal  affirmative  or  negative  conclusion  must  follow  as  a  necessary 
consequence  from  the  facts  stated.  (?)  It  is  sufficieut,  however,  if 
the  jury  fiud  all  the  substantial  requisites  of  the  charge  without  fol- 
lowing the  technical  language  used  in  the  indictment,  (jn)  Where  a 
fact  is  of  a  transitory  nature,  the  jury  may  find  it  to  have  occurred  in 
another  place  within  the  county  than  that  named  in  the  proceed- 
uigs,  (n)  But  they  can  not  find  any  thing  essential  to  the  charge  to 
have  occm-red  beyond  the  jurisdiction  of  the  grand  jury,  (o)  Neither 
can  they  vary  from  the  time  and  place  laid  when  it  was  material  to 
have  proved  them  in  evidence,  (jp)  And  it  has  been  said  that  they 
ought  expressly  to  find  all  the  material  facts  to  have  occurred  within 
the  county  to  which  the  province  of  the  coiu't  is  limited,  {q) 

It  does  not  seem  necessary  that  the  jury,  after  stutiug  the  facts, 
should  draw  any  legal  conclusion.  But  if  they  do  so,  the  court  will 
reject  the  conclusion  as  superfluous,  and  pronounce  such  judgment  as 

they  think  warranted  by  the  facts.  (/•) 
[  *  369  ]  *  It  is  said  to  be  the  better  opinion  that  though  a  special 
verdict  can  not  be  amended  in  matters  of  fact,  yet  the 
court  may  amend  a  mere  error  in  foi'ra,  even  in  capital  cases,  when 
there  are  any  notes  or  minutes  by  which  it  can  be  amended. 
Where  the  alteration  is  merely  to  fulfill  the  evident  intention  of  the 
jury,  the  court  will  in  all  cases  allow  it  to  be  efiected.  {s)  But  it 
will  not  amend  by  supplying  facts  incompatible  with  those  found 
by  the  jury.  {C) 

A  general,  like  a  special  verdict,  may  be  amended  in  matter  of 
form,  though  not  in  any  substantial  degree,  (w)  (9) 

(0  2  John.  Gas.,  8U.  (p)  Com.  Disr.  Plead.  8.,  16. 

(I;)  2  Car.  Law  Repos.,  634.  \q)  1  Leach,  382.    6  Co.,  47. 

({)  2  McCord,  129.  (r)  1  Chit.  Cr.  L.,  <M5. 

(m)  1  Chit.  Or.  L.,  644.  («)  1  Chit.  Cr.  L.,645. 

(»)  Ibid.  (0  2  McCord,  129. 

(o)  6  Coke,  47.  (u)  6  Burr.,  2663.    Doogl.,  875. 

(9)  The  court  has  no  power  to  amend  a  verdict  after  it  has  been  recorded.    (Qhucnr 
ther  V.  PeopU,  24  N.  Y.,  100.) 
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If  the  jury,  through  mistake,  or  evident  partiality,  deliver  an 
improper,  (v)  or  an  informal  or  insensible  verdict,  or  one  that  is  not 
responsive  to  the  issue  submitted,  (tv)  they  may  be  directed  by  the 
court  to  reconsider  it,  and  be  recommended  to  make  an  alteration. 
Thus,  where  the  decision  is  repugnant,  as  if  they  find  one  alone  guilty 
of  a  conspiracy,  and  acquit  the  other,  they  will,  on  explanation  that 
they  can  not  find  that  one  pei*son  alone  was  guilty  of  a  conspiracy, 
withdraw,  and  may,  on  i-econsideration,  find  both  the  defendants 
guilty,  (x)  (10)  But  it  is  said  this  has  been  seldom  done  in  modern 
times,  when  the  decision  is  in  the  defendant's  favor,  (y) 

Where  the  verdict  is  so  imperfect  that  no  judgment  can  be  given 
upon  it,  it  will  be  set  aside  and  a  venire  de  novo  awarded,  in  misde- 
meanors, (z)  But  it  seems  doubtful  whether  this  ought  to  be  done 
in  capital  cases  ;  (a)  and  at  all  events  the  court  may  enter  a  judg- 
ment of  acquittal,  (fi)  (11)     Such  a  discharge,  however,  by  reason  of 

(V)  1  And.,  104.    Alleyn,  IS.    2 Hale,  299,300.         (y)  2  Hawk  ,  ch.  47.  H  11, 12.    1  Chit.  Or.  L., 
S  Hawk.,  ch.  47,111.  648. 

(w)  2  Murphy,  571  (z)  I  Chit.  Cr.   L  .  646      2  AlcCord,  129.     4 

(;r)  Bro.  Abr.  Jarors,  7.    Bao.  Abr.  Verdict,     Leigh,  6ti6. 
IG).  (a)  Ic!.,  ib     1  Ld.  Raym.,  141.    2  id.,  1385. 

{b)  2  Ld.  Raym.,  1566. 

(10)  When  a  palpable  mistake  has  been  committed,  the  court  may  dii*ect  a  jui*y 
to  reconsider  their  verdict,  befora  it  has  been  recorded.  (People  v.  Bush,  3  Pai*k., 
552.) 

Inixrhat  cases  court  may  direct  a  reconsideration  of  the 
verdict.] — When  there  is  a  verdict  of  conviction,  in  which  it  appears  to 
the  court  that  the  jury  have  mistaken  the  law,  the  court  may  explain 
the  reason  for  that  opinion,  and  direct  the  jury  to  reconsider  their  ver- 
dict ;  and  if,  after  the  reconsideration,  they  return  the  same  verdict,  it 
must  be  entered.  But  when  there  is  a  verdict  of  acquittal,  the  court  can 
uot  require  the  jury  to  reconsider  it.     {Code  Cr.  Pro,,  §  447.) 

If  the  jury  render  a  verdict  which  is  neither  a  general  nor 

ft  special  verdict,  as  defined  in  sections  437  and  438,  the  court  may,  with 
proper  instructions  as  to  the  law,  direct  them  to  reconsider  it ;  and  it 
can  not  be  recorded,  until  it  be  rendered  in  some  form,  from  which  it 
can  be  clearly  understood  what  is  the  intent  of  the  jury,  whether  to  ren- 
der a  general  verdict,  or  to  find  the  facts  specially,  and  leave  the  judg- 
ment to  the  court.     (Id.,  g  448.) 

(11)  On  the  trial  of  an  indictment  for  manslaughter,  in  procuring  an  abortion,  the 
jury  found  the  defendant  not  guilty  of  the  manslaughter,  but  guilty  of  a  misde- 
meanor in  employing  instruments  **  upon  the  pei-son  of  a  pregnant  woman,  with 
intent  thereby  to  pixKJure  the  miscarriage  of  such  person."  Held,  the  vei*dict  was 
defective,  in  not  finding  that  the  offense  was  committed  upon  the  pei'son  named  in 
the  indictment ;  and  the  judgment  rendered  thereon  was,  for  that  reason,  reversed. 
(Cobel  v.  People,  5  Park.,  348.) 

When  judgment  may  be  given  npon  an  informal  verdict] — 
If  the  jury  persist  in  finding  an  informal  verdict,  from  which,  however 
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an  imperfect  verdict,  will  be  no  bar  to  another  prosecution  for  the 

same  felony,  (c) 

When  the  jury  are  agreed,  they  deliver  their  verdict  to  the  clerk 
of  the  court,  who  i*ecords  it.  (12)  In  coses  of  felony,  after  the  ver- 
dict is  rendered  the  clerk,  addressing  the  juiy,  says :  '*  Grentlemen  of 
the  jury,  hearken  to  your  verdict  as  the  court  hath  recorded  it.  You 
say  that  A.  B.  is  guilty  (of  mui*der  in  the  fii-st  degree)  in  manner 
ajud  form  as  in  the  indictment  against  him  is  alleged ;  and  so  say  you 
all."  When  this  is  done,  if  none  of  the  jury  express  their  dissent, 
the  verdict  will  stand  as  recorded.  Until  it  is  done  the  verdict  is 
not  perfected,  (d)     After  the  verdict  is  recorded  it  is  a  general  rule 

that  it  can  not  be  amended  ;  (e)  unless,  indeed,  the  mistake 
[*370]     appear  and  be  corrected  promptly.  (/)     Before   *it  is 

recorded,  however,  the  jury  may,  themselves,  rectify  the 
verdict,  and  it  will  stand  as  amended,  {g)  (13) 

(c)  3  p.  Wms..  439.  (f)  1  By.  A  Moo.  C.  C,  45. 

(d)  3  llobinfion's  Cr.  Prao .  268.  {a)  Co.  Litt.,  227,  b.    2  Hale,  299|  800. 
(«)  1  Chit.  Cr.  L. ,  618.    2  Hale,  280.    Co.  Litt., 

227.  b. 

it  can  be  clearly  understood,  that  their  intention  is  to  find  in  favor  of 
the  defendant,  upou  the  issue,  it  must  be  entered  iu  the  terms  in  iwhich 
it  is  found,  and  the  court  must  give  judgment  of  acquittal.  But  no 
judgment  of  xionvictiou  can  be  given,  unless  the  jury  expressly  find 
against  the  defendant,  upon  the  issue,  or  judgment  be  given  against 
him  on  a  special  verdict.     {Code  Or.  P^^o.,  §  449.) 

(12)  Polling  jury;  bkcordino  verdict. 

Polling  the  jury.] — ^When  a  verdict  is  rendered,  and  before  it  is 
recorded,  the  jury  may  be  polled,  on  the  requirement  of  either  party; 
in  which  case,  they  must  be  severally  asked  whether  it  is  their  verdict ; 
and  if  any  one  answer  in  the  negative,  the  jury  must  be  sent  out  for 
further  deliberation.     {Code  Cr.  Pro,,,  §  450.) 

Recording  the  ▼erdict.] — ^When  the  verdict  is  given,  and  is  such 
as  the  court  may  receive,  the  clerk  must  immediately  record  it  in 
ful^upon  the  minutes,  and  must  read  it  to  the  jury  and  inquire  of  them 
whether  it  is  their  verdict.  If  any  juror  disagree,  the  fact  must  be 
entered  upon  the  minutes,  and  the  jury  again  sent  out;  but  if  no  dis- 
agreement be  expressed,  the  verdict  is  complete,  and  the  jury  must 
be  discharged  from  the  case.    Id.,  §  451.) 

(13)  The  Code  of  CriminoH  Procedure  contains  these  provisions  : 

Defendant,  when  to  be  discharged  or  detained  after  ac- 
qtdttaL] — If  judgment  of  acquittal  be  given  on  a  general  verdict,  and 
the  defendant  be  not  detained  for  any  other  legal  cause,  he  must  be 
discharged  as  soon  as  the  judgment  is  given ;  except  that  when  the 
acquittal  is  for  a  variance  between  the  proof  and  the  indictment,  which 
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2.    Judgment. 

JPresence  of  defendant.^  When  any  corporal  punishment  is  to  be 
infficted  on  the  defendant,  it  is  absolutely  necessary,  unless  some 
statute  has  otherwise  directed,  that  he  should  be  personally  before 
the  court  at  the  time  Of  pronouncing  the  sentence,  (h)  But  where 
the  defendant  is  found  guilty,  and  the  court  pronounce  judgment 
that  he  pay  a  fine  and  stand  committed  until  it  be  paid,  the  imprison- 
ment is  no  part  of  the  punisbmeint,  but  only  A  mode  of  enforcing 
payment  of  the  fine,  and  it  is  not  necessary  that  the  defendant  should 
be  present,  (i)  (14) 

ih)  1  Ld.  Raym.,  987.    18  Wend.,  844.    7  Cow*       (i)  12  Wend.,  344.    1  Va.  Cas.,  172. 
•n,  5K.    1  Ya.  Caa.,  171 

may  be  obviated  by  a  new  indictment,  the  court  may  order  his  deten- 
tion to  the  end  that  a  new  indictment  may  be  preferred,  in  the  same 
manner  and  with  the  like  effect  as  provided  in  sections  408  and  409. 
(§452.) 

Proceedings  tqpon  general  TeFdict  of  coxivictioh  or  a  special 
verdict..] — If  a  general  verdict  be  rendered  against  the  defend- 
ant, or  a  special  verdict  be  given,  he  must  be  remanded,  if  in  custody, 
or  if  on  bail,  he  may  be  committed  to  the  proper  officer  of  the  county,  to 
await  the  judgment  of  the  court  upon  the  verdict.  When  committed, 
his  bail  is  exonerated,  or  if  money  be  deposited  instead  of  bail,  it  must 
be  refunded  to  the  defendant.    (§  453.) 

When  defendant  acquitted  on  the  gronnd  of  insanity,  the 
&ct  to  be  stated  with  the  verdict  Cknnmitment  of  defendant  to 
state  Innatic  asylmn.] — When  the  defense  is  insanity  of  the  defend- 
ant the  jury  must  be  instructed,  if  they  acquit  him  on  that  ground,  to 
state  the  fact  with  their  verdict.  The  court  most,  thereupon,  if  the 
defendant  be  in  custody,  and  they  deem  his  discharge  dangerous  to  the 
public  peace  or  safety,  order  him  to  be  committed  to  the  state  lunatic 
aaylum,  until  he  becomes  sane.     (§  454.) 

RBOBnmro  Vbrdict  ov  Suitdat. 

The  Code  of  CiM  Proeednre  declares  that  a  court  shall  not  be  opened,  or  transact 
toy  business,  on  Sunday,  except  to  receive  a  verdict  or  discharge  a  Jury.     (}  6.) 

(14)  The  Code  of  Criminal  Procedv/te  directs  that— 

For  the  purpose  of  jndgment,  if  the  conviction  be  for  a  felony,  the 
defendant  must  be  personally  present;  if  it  be  for  a  misdemeanor, 
judgment  may  be  pronounced  in  his  absence.    (§  473.) 

When  the  defendant  is  in  custody,  the  court  may  direct  the 

officer  in  whose  custody  he  is,  to  brin/?  him  before  it  for  judgment ;  and 
the  officer  mnst  do  bo  accordingly.    (§  474.) 

'Bxfw  bxotig^  beftee  tiie  court,  when  he  is  on  baiL] — If  the 
defendant  have  been  discharged  on'  b^l,  or  have  deposited  money 
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Judgment  when  given.]  Tho  judgment  or  sentence  of  the  court  fa 
usually  given  soon  after  the  conviction  —  at  least  during  the  same 
term  of  the  court  at  which  the  prisoner  fa  convicted  ;  unless  the 
rendering  of  judgment  fa  stayed  by  the  filing  of  a  bill  of  exceptions 
for  the  purpose  of  taking  the  opinion  of  the  supreme  court  upon  the 
case,  (k)  (15) 

{k)  Seo  1  Chit.  Cr.  L.,  699. 

instead  thereof,  and  do  not  appear  for  judgment,  when  hfa  personal 
attendance  is  necessary,  the  court,  in  addition  to  the  forfeiture  of  the 
undertaking  of  bail  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench  warrant  for  his  arrest.     (§  475.) 

The  clerk,  on  the  application  of  the  district  attorney,  may 

accordingly,  at  any  time  after  the  order,  whether  the  court  be  sitting 
or  not,  issue  a  bench  warrant  into  one  or  more  counties.    (§  476.) 

Fonn  of  bench  "warrant.] — The  bench  warrant  must  be  sub- 
stantially in  the  following  form  : 

**  County  of  Albany,  [or  as  the  case  may  be.] 

"In  the  name  of  the  people  of  the  State  of  New  York — ^To  any 

sheriff,  constable,  marshal  or  policeman  in  this  state.    A.  B. 

PI     having  been  on  the  day  of  >  18    ,  duly  convicted  in 

*■        ■■     the  court  of  sessions  of  the  county  of  Albany  (or  as  the  case  may 

be),  of  the  crime  of  [designating  it  generally.] 

"  You  are  therefore  commanded,  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  judgment;  or  if  the  court 
have  adjourned  for  the  term,  you  are  to  deliver  him  into  the  custody  of 
the  sheriff  of  the  county  of  Albany ,  [or  as  the  case  may  be,  or  in  the  city 
and  county  of  New  York,  **  to  the  keeper  of  the  city  prison  of  the  city 
of  New  York."] 

"  City  of  Albany,  [or  as  the  case  may  be]  the  day  of  ,  18    . 

"  By  order  of  the  court. 
(§  477.)  "  E.  F.,  clerk." 

Service  of  the  bench  warrant] — ^The  bench  warrant  may  be 
served  in  any  county,  in  the  same  manner  as  a  warrant  of  arrest ;  except 
that  when  served  in  another  county  it  need  not  be  indorsed  by  a  magis- 
trate of  that  county.    (§  478.) 

Whether   the   bench  warrant  be    served  in    the   county  in 


which  it  was  issued,  or  in  another  county,  the  officer  must  arrest  the  de- 
fendant and  bring  him  before  the  court,  or  commit  him  to  the  officer 
mentioned  in  the  warrant,  according  to  the  command  thereof.     (§  479.) 

(15)  The  Code  of  Crimlruil  Procedure  directs  that — 

After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against  the 
defendant  on  a  plea  of  a  former  conviction  or  acquittal,  if  the  judgment 
be  not  arrested,  or  a  new  trial  granted,  the  court  must  appoint  a  time 
for  pronouncing  judgment.     (§  471.) 
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By  v)hai  oourLl^    Judgment  is  rendered  by  the  court,  in  which 
the  defendant  was  convicted.  (16) 

Pronouncing  sentence.^  Before  judgment  is  pronounced  upon  the 
defendant  it  is  indispensably  necessary  that  he  should  be  asked  by 
the  clerk  or  court  if  he  has  any  thing  to  say  why  judgment  should 
not  be  pronoimeed  on  him ;  (1)  (17)  and  it  is  material  that  this 
appear  upon  the  record  to  have  been  done  ;  and  its  omission,  after 
judgment  in  high  treason,  will  be  a  sufficient  ground  for  the  reversal 
of  the  attainder,  (m)  (18)  On  this  occasion  he  may  allege  any 
ground  in  arrest  of  judgment ;  (which  we  shall  notice  presently  ;)  or 
may  plead  a  pardon  if  he  has  obtained  one,  for  it  will  have 
the  same  consequence  which  it  would  have  produced  *  be-  [  *  371  ] 
fore  conviction,  by  stopping  the  attainder,  {n)  If  he  has 
nothing  to  urge  in  bar,  he  frequently  addresses  the  court  in  mitiga- 
tion of  his  conduct,  and  desires  their  intercession  with  the  pardoning 

(7)  1  Chit  Cr  L.,  700.  (fi)  i  Black.  Com.,  376. 

(»)  3  Salk.,  358.    Comb.,  144.   8  Mod.,  165. 


■  The  time  appointed  must  be  at  least  two  days  after  the 
verdict,  if  the  court  intend  to  remain  In  session  so  lou^,  or  if  net,  as 
remote  a  time  as  can  reasonably  be  allowed ;  but  any  delay  may  be 
waived  by  the  defendant.    (§  472,  as  amended  in  1882.) 

(16)  See  Ck>ds  of  Cnm.  Proe.,  {}  471,  &c. 

(17)   ARBAIONMBlfT  FOR  JUDGMENT. 

When  the  defendant  appears  for  judgment,  he  must  be  asked  by 
the  clerk  whether  he  have  any  legal  cause  to  show,  why  judgment 
fihould  not  be  pronounced  against  him.    {Code  of  Cr.  Pro.y  §  480.) 

In  capital  cases  this  must  appear  upon  the  record.  Graham  v.  Peo.,  63 
Barb.,  46S ;  6  Lans.,  149  ;  see  Messner  v,  Peo.,  45  N.  Y.,  1 ;  Hilderbrand 
«.  Peo.,  1  Hun,  19  ;  aTd  56  N.  Y.,  394. 

It  is  error  to  pronounce  ludgment  of  death  without  asking^  the  prisoner  what  he 
has  to  say  why  judgment  snomd  not  bo  pronounced  against  him.  {Messvier  v.  Pe^yple^ 
45  N.  Y.,  1 ;  Qrakam  v.  People,  63  Barb.,  478.) 

The  rule  is  otherwise  in  respect  to  felonies  punishable  merely  by  imprisonment. 
[People  y,  McGtery,  6  Park.,  653;  H'ddebrand  v.  People,  1  Hun,  19;  S.  C  ,  8  T.  & 
C.,  702 ;  aff'd  56  N.  Y.,  394.)  It  ip  no  good  reason  for  reversing  a  judgment,  pro- 
nounced on  a  conviction  for  burglary,  that  it  does  not  appear  from  the  record,  that 
the  defendant  was  asked,  before  sentence,  if  he  had  anything  to  say  why  sentence 
should  not  be  pronounced  against  him.  (Id.)  In  the  absence  of  an  objection  or 
exception,  on  a  trial  for  crime,  it  will  be  presumed,  on  review,  that  the  usual  formal- 
ities were  complied  with.    (Id,) 

(18)  A  Judgment  in  a  capital  case  is  erroneous,  nnless  it  expressly  appear,  by  the 
record,  that  the  prisoner  was  asked,  after  his  conviction,  what  he  had  to  say  why 
Judgment  should  not  be  pronounced  against  him.  (Qraham  v.  People^  63  Barb., 
468.)  It  is  not  sufficient  that  the  record  sent  up  as  a  part  of  the  return  to  a  writ  of 
ciTor,  shows  a  conviction  and  sentence.    (Id^) 
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power,  or  casts  himself  upon  their  mercy,  (19)  Afler  tiiis,  nothing 
more  is  done,  but  the  proper  judge  pronounces  sentence.  This  may 
be  safely  done  in  general  terms,  though  a  part  of  tlie  indictment  is 
defective,  or  the  conduct  charged  in  pai-t  is  no  legal  offense,  though 
the  residue  is  sufficient ;  because  the  court  will  make  the  punish- 
ment proportioned  to  so  much  of  the  charge  as  is  proved  by  the 
evidence.  {o\ 

(•)  1  Chit.  Cr.  L.,  TOO.    2BBrr.,984. 


(19)  The  Code  of  Oriminal  Procedure  directs  that  where  a  defendant  appears  for 
judgment — 

He  may  show  for  cause,  against  the  judgment, 

1.  That  he  is  insane ;  and  if,  in  the  opinion  of  the  court,  there  be 
reasonable  ground  for  believing  hira  to  be  insane,  the  question  of  his 
insanity  must  be  tried  as  provided  by  this  Code.  If,  upon  the  trial  of 
that  question,  it  is  found  that  he  is  sane,  judgment  must  be  pronounced; 
but  if  found  insane,  he  must  be  committed  to  the  state  lunatic  asylum 
until  he  becomes  sane ;  and  when  notice  is  given  of  that  fact,  he  must 
be  brought  before  the  court  for  judgment ; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment,  or  for 
a  new  trial ;  in  which  case  the  court  may,  in  its  discretion,  order  the 
judgment  to  be  deferred,  and  proceed  to  decide  upon  the  motion  in 
arreist  of  judgment  or  for  a  new  trial.     (§  481.) 


If  no  snfBlcient  cause  shown,  judgment  to  be  prononnced.] — 

If  no  sufficient  cause  be  alleged,  or  appear  to  the  court,  why  judgment 
should  not  be  pronounced,  it  must  thereupon  be  rendered.    (§  482.) 

On  a  plea  of  guilty,  court  may  give  a  general  Judgment  applicahle  to  any 
count.     Polinski  v.  People,  11  Hun,  390  ;  73  N.  Y.,  65. 

Court  may  summarily  inquire  into  circumstances  in  aggra* 
vation  or  mitigation  of  pmiishment.] — After  a  plea  or  verdict  of 
guilty,  in  a  case  where  a  discretion  is  conferred  upon  the  court  as  to  the 
extent  of  the  punishment,  the  court,  upon  the  suggestion  of  either  party, 
that  there  are  circumstances,  which  may  be  properly  taken  into  view, 
either  in  aggravation  or  mitigation  of  the  punishment,  may,  in  its  discre- 
tion, hear  the  same  summarily  at  a  specified  time,  and  upon  such  notice 
to  the  adverse  party  as  it  may  direct.     (§  483.) 

Judgment  to  pay  fine.] — A  judgment  that  the  defendant  pay 
a  fine  may  also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied, 
specifying  the  extent  of  the  imprisonment ;  which  can.  not  exceed  one 
day  for  every  one  dollar  of  the  fine.    (§  484.) 

Umit  of  fine.] — ^Where,  in  this  Code,  or  in  any  other  statnte 

making  any  crime  punishable  by  a  fine,  the  amount  of  the  fine  is  not 
specified,  a  fine  of  not  more  than  $500  may  be  imposed.  {Penal  CodSf 
§706.) 
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A  joint  sentence  may  be,  and  frequently  is  passed,  on  several 
offenders  convicted  of  similar  offenses.  {]))  (20) 

When  any  person  is  convicted  of  two  or  more  offenses  before  sen- 
tence has  been  pronounced  upon  him  for  either  offense,  the  imprison- 
ment to  which  he  shall  be  sentenced  upon  the  second  or  other  subse- 
quent conviction,  shall  commence  at  the  termination  of  the  first  term 
of  imprisonment  to  which  he  shall  be  adjudged,  or  at  the  termination 
of  the  second  term  of  imprisonment,  as  the  case  may  be.  (q)  (21) 

ip)  Id.,  ib.    6  Harg.  St.  Tr.,  883.  {q)  2  R.  S.,  700»  Ul ;  8  id.,  Ttb  ed.,  2.537. 

(20)  Whei-e  an  indictment,  m  different  counts,  charges  the  crimes  of  burglary  and 
Ijirceny,  the  defendant  may,  on  a  general  verdict  of  guilty,  be  sentenced  for  the  bur- 
gliuy.  (People  V.  MeChmf^  6  PaA.,  653 ;  People  v.  BrunOf  id.,  657.)  On  a  verdict 
of  "  guilty  of  an  assault  with  intent  to  do  bodily  harm,"  a  sentence  to  imprisonment 
in  a  state  prison,  as  for  a  felony,  is  unauthorized.  {Hussy  v.  People,  47  Barb.,  503 ; 
People  v.  DaviSf  4  Pai*k.,  61;  &Leary  v.  People,  id.,  187.)  A  prisoner  can  not  be 
sentenced  to  the  state  pidson  for  a  second  offense  of  ]^tit  larceny  in  a  case  where  the 
first  conviction  took  place  in  another  state.  (People  v.  C(Bsar,  1  Park.,  645.)  If 
several  separate  misdemeanors  be  charged  in  one  indictment,  it  is  not  competent  to 
pronounce  a  distinct  and  separate  sentence  upon  each  conviction.  {People  v.  Liscomb, 
60  N.  Y.,  559.)  A  legal  sentence  will  not  be  reversed  on  the  groun<l  of  a  misappre- 
hension on  the  part  of  the  judjge,  as  to  the  degree  of  the  offense.  {Irving  v.  People^ 
28  How.,  205.)  On  a  trial,  bad  in  Deceml^r,  1861,  for  a  murder  committed  in 
November,  1861,  the  prisoner  was  found  guilty  of  murder  in  the  lii-st  degree,  and  on 
the  4th  of  Jaauary,  1862,  was  sentenced  to  suffer  the  punishment  of  death  on  the  20th 
of  February,  1863,  and  to  be  confined  at  hard  labor,  in  the  state  prison  until  such 
punishment  of  death  should  be  inflicted.  Held,  that  the  court  below  erred  in  adjudge 
ing  that  the  prisoner  should  suffer  death  on  a  particular  day.  That  the  day  on  which 
he  should  be  executed,  if  ever,  should  have  been  left  for  the  governor  to  designate. 
[Lowenberg  v.  People,  27  N.  Y.,  336.)  That  the  projier  sentence  would  have  been 
that  the  pinsoner  suffer  death,  for  the  crime  of  murder  in  the  first  degi*ee,  in  killing 
the  deceased  at,  etc.,  on,  etc.,  whereof  he  had  been  duly  convicted,  by  being  hung 
by  the  neck,  etc.,  by  the  sheriff,  etc.,  at  such  place  and  time,  after  the  expiration  of 
one  year  fi*om  the  date  of  his  sentence,  as  sueh  sheriff  should  be  commanded  bv  a 
warrant  issued  by  the  governor,  and  that  in  the  meantime  he  should  be  confined,  in 
the  state  prison.     (Id,) 

The  omiaeioQ  to  state,  in  the  sentence,  in  what  prison  the  prisoner  is  to  be  confined 
is  not  error.  The  law  deteimines  the  prison;  and  the  court  has  no  authority  to 
mcarcerate  the  jnisoner  in  any  other.    ( Weed  v.  PeopU^  31  N.  Y.,  465.) 

(31)  In  legal  view,  punishment  for  a  crime  does  not  begin  until  after  the  criminal 
has  been  convicted  and  sentenced.  Any  imprisonment  prior  to  sentence  will  not 
more  to  his  benefit,  as  a  part  of  the  punishment.  (People  ex  reL  Stokes  v.  Warden 
of  State  Prison,  etc.,  66  N.  Y.,  342.)  A  court,  in  imposing  sentence,  may  take  into 
consideration  the  time  the  convict  has  been  in  custody,  awaiting'  trial ;  but  it  is  mat- 
ter of  discretion  only.  (Id.)  In  January,  1873,  S  was  convicted  of  murder,  and 
sentenced  to  be  hanged.  On  writ  of  error,  the  judgment  was  reversed.  He  was 
again  tried  in  October,  1873,  having,  meanwhile,  been  confined  in  jail.  On  the 
second  trial,  he  was  convicted  of  manslauffhter  in  the  third  degree,  and  sentenced  to 
imprisonment  in  a  state  prison,  at  hard  labor,  for  four  years,  and  was  put  in  a  state 
prison  Nov.  1, 1873.  Qn  February  5, 1875,  he  was  brought  out  on  habeas  corpus,  and 
claimed  that  the  time  of  imprisonment  between  the  fii*st  and  the  second  trials  should 
be  taken  as  a  part  of  his  sentence ;  and  that  this^  with  the  time  served  in  the  state 
prison,  and  the  abatement  earned  by  good  conduct,  under  the  statutes,  made  up  the 
fall  term  of  imprisonment.  Bddt  that  the  claim  was  untenable,  and  that  8  was 
prmierly  remanded.    (Id.) 

(Emulative  sentences.}— Where,  upon  the  trial  of  an  indictment  contfuning  several 
ooonta,  charging  separate  and  distfaict  misdemeanoiis,  identical  in  chai*acter,  a  general 

80» 


371  Indictment.  (Book  VL 

Whenever,  by  statute,  an  offender  is  declared  punishable  by  impris- 
onment in  a  state  prison  for  a  term  not  less  than  any  specified  num- 
ber of  years,  and  no  limit  to  the  duration  of  such  imprisonment  is 
declared,  the  court  may  sentence  the  defendant  to  imprisonment  for 
life,  or  for  any  time  not  less  than  that  specified.  But  no  person  can, 
in  any  case,  be  sentenced  to  imprisonment  in  a  state  prison  for  any 
term  less  than  one  year,  (r) 

A  sentence  of  imprisonment  in  a  state  prison  for  any  term  less  than 
for  life,  suspends  all  the  civil  rights  of  the  person  so  sentenced,  and 
forfeits  all  public  offices  and  private  trusts,  authority,  or  power, 
during  the  term  of  such  imprisonment.  And  a  person  sentenced  to 
imprisonment  in  a  state  prison  for  life,  shall,  thereafter,  be  deemed 
civilly  dead,  (s) 

On  a  pi-isoner  being  brought  into  the  supreme  court  for  sentence, 
the  court  will  not  pronounce  judgment  unless  the  record  of  convic- 
tion be  brought  before  them.  (J) 

Mbiton  in  arrest  of  judgment.^  The  causes  on  which  this  motion 
may  be  grounded,  though  numerous,  are  confined  to  objections  which 

(r)  Id.,  f  12,  as  amended  by  Laws  oflSflS,  ch.       («)  2  R.  S  ,  701,  ii  19, 80 ;  8  id.,  7th  ed.,  2088. 
417.  and  Laws  of  1863,  oh.  415 ;  8  R.  S.,  7th  ed.,       (<;  1  Gaines,  78. 
2587. 


verdict  of  guilty  is  rendered,  or  a  verdict  cf  guilty  upon  two  or  more  specified  countB, 
the  court  baa  no  power  to  impose  a  sentence  or  cumulative  sentences,  exceeding,  in  the 
aggregate,  what  is  prescribed  by  statute  as  the  maximum  punishment  for  one  offense 
of  the  character  charged.  {P&rple  ex  rel,  Tweed  v.  LUcombf  60  N.  Y,,  559.  ]  The  pro- 
vision of  the  Revised  Statutes  (2  R.  S.,  700,  §  11)  that  upon  a  con\'iction  of  a  person  of 
two  or  more  offenses  before  sentence  shall  have  been  pronounced  upmi  him  for  either, 
the  imprisonment  to  which  he  shall  be  sentenced  upon  the  second  shall  commence  at 
the  tei*mination  of  the  first  term,  and  so  on,  applies  only  to  separate  convictions  u]K>n 
distinct  trials.  It  does  not  apply  to  convictions  upon  the  same  trial,  of  several 
offenses  joined  in  one  indictment.  {Id.)  At  a  court  of  oyer  and  terminer,  T.  was 
tried  upon  an  indictment  containing  many  diflferent  counts,  charging  separate  and 
distinct  misdemeanors,  all  of  them  of  the  same  grade.  He  was  found  guilty  under 
twelve  of  the  counts,  and  received  a  separate  sentence  upon  each,  each  sentence 
being  the  extreme  limit  of  punishment  pi'escribed  by  law  for  a  single  misdemeanor 
of  the  character  charged.  T.  having  been  imprisoned  for  the  term,  and  having  paid 
the  fine  prescribed  by  one  sentence,  applied,  upon  habeas  corpuSf  to  be  discharged. 
Held,  that  the  power  of  the  court  was  exhausted  by  one  sentence,  and  the  others 
were  coram  nonjudice  and  void.  That  T.  was  not  put  to  his  wHt  of  error  to  revei-se 
or  correct  the  judgment,  but  was  entitled  to  be  relieved  from  further  imprisonment^ 
by  means  of  the  writ.     {Id  ) 

ImpriBOXunent  on  two  or  more  convictions.]— Where  a  person  is 
convicted  of  two  or  more  offenses,  before  sentence  has  been  pronounced 
upon  him  for  either  offense,  the  imprisonment,  to  which  he  is  sentenced 
upon  the  second  or  other  subsequent  conviction,  must  commence  at  the 
termination  of  the  first  or  other  prior  term  or  terms  of  imprisonmenti  to 
which  he  is  sentenced.    {Penal  Code^  §  694.) 
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arise  opon  the  face  ot  the  record  itself,  and  which  make 
the  procee<£ngs  *  apparently  erroneous;  (u)  and  there-  [  *372  ] 
fore  no  defect  in  evidence,  or  improper  conduct  on  the 
trial,  can  be  urged  in  this  stage  of  the  proceedings,  (v)  But  any 
want  of  sufficient  certainty  in  the  indictment,  respecting  the  tune, 
place  or  offense,  which  is  material  to  support  the  charge,  as  well  as 
the  circumstance  of  no  offense  being  charged,  will  cause  the  judg- 
ment to  be  arrested,  (w) 

And  it  is  to  be  observed  that  none  of  the  statutes  of  jeofails,  or 
amendments,  extend  to  criminal  proceedings  ;  and  therefore  essential 
defects  in  the  indictment  are  not,  as  in  civil  cases,  aided  by  verdict,  (z) 

Nor  is  the  ground  of  arresting  the  judgment  confined  to  the  indict- 
ment alone.  It  may  be  found  in  any  part  of  the  record,  which 
impoi-ts  that  the  proceedmgs  were  inconsistent  or  repugnant,  and 
would  make  the  sentence  appear  irregular  to  future  ages,  (j/)  (22) 

(«)  8  Harr.  A  John.,  8.  {w)  1  Chit.  Cr.  L.,  661. 

(V)  4  Burr  ,  2287     1  Ld.  Baym.,  281.    1  Chit.        (x)  Id.,  ib. 
Cr.L.,fl61.  (y)  Id.,  ib. 

(22)  MoTiov  nr  abhbst  of  judqmbkt. 

k  motion  in  arrest  of  judgment  can  only  be  based  on  some  defect  in  the  record, 
llistakes  of  the  court  upon  the  trial,  or  of  the  jury  in  giving  their  yerdict,  can  not  be 
thus  reached.  (People  v.  Thompson,  41  N.Y.,  1 ;  People  y,  Allen,  43  id.,  28.)  Where 
an  indictment  for  misdemeanor  contains  two  counts,  one  good  and  the  other  bad,  the 
judgment  will  not  be  an-ested.  {Kane  v.  People,  3  Wend.,  3t>3 ;  S.  C,  8  id.,  203 ;  Peo- 
pjc  V.  Davie,  45  Barb.,  494  ;  Frazer  v.  People,  64  id.,  306  ;  People  v.  Stein,  1  Park., 
a02 ;  People  v.  GfUkinson^  4  id.»  26.)  One  good  count  is  sufficient  to  sustain  a  verdict. 
{People  V.  Davis,  56  N.  Y.,  95.)  It  is  no  ground  for  a*motion  in  arrest  of  judgment 
tliat  of  six  defendants,  jointly  indicte<l  for  a  riot,  and  a  riotous  assault  ana  battery, 
three  were  convicted  of  an  assault  and  battery,  and  three  of  an  assault  only.  (Peo- 
Tple  v.  White,  55  N.  Y.,  606.)  Nor  is  it  a  ground  for  such  a  motion,  that  the  verdict 
upon  an  indictment  for  an  assault  upon  an  uriknovm  person,  is  void  for  uncertainty, 
and  can  not  be  pleaded  in  bar  of  a  future  indictment  against  the  defendants,  or  either 
of  them,  for  an  assault  charged  to  have  been  committed  upon  a  particular  person. 

(Id.) 

A  motion  in  arrest  of  judgment  is  not  limited  to  the  indictment,  but  may  be  made 
OQthe  whole  record.  (People  v.  Bruno,  6  Park.,  657.)  Judgment  can  be  arrested 
only  for  defects  apparent  on  the  recoi*d ;  not  for  a  defect  of  evidence.  (Jacobowsky 
V  People,  6  Hon,  524;  aff 'd  64  N.  Y.,  6^9.) 


The  Cdde  of  Orindndl  Procedure  contains  these  provisions,  in  respect  to  arrest  of 
judgment: 

Motion  in  arrest  of  judgment,  defined,  and  upon  what  defects 
finmdod.] — A  motion  in  arrest  of  judgment  is  an  application  on 
the  part  of  the  defendant,  that  no  judgment  be  rendered  on  a  plea  or 
verdict  of  guilty,  or  on  a  verdict  against  the  defendant  upon  the  plea  of 
a  former  conviction  or  acquittal.  It  may  be  founded  on  any  of  the 
defects  in  the  indictment  mentioned  in  section  331.  (§  467,  as  amended 
in  1882.) 

Motion  in  arrest  is  not  confined  to  indictment,  but  may  include  whole  record. 
Peo.  «.  Bruno»  6  Park.,  657.    It  can  not  bring  up  a  variance  between 
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It  seems  to  be  a  general  rule  that  any  objections  which  "woiild  have 
been  fatal  on  demurrer  will  be  equally  so  on  arrest  of  judgment,  and 
it  is  therefore  usually  reserved  till  this  time,  in  order  to  obtiiin  the 
chance  of  an  acquittal,  (z) 

The  defendant  may  move  in  aiTest  of  judgment  at  any  time  before 
sentence  is  actually  pronounced  upon  him.  («)  And  even  though  the 
defendant  waives  the  motion,  yet  if  the  court,  upon  a  review  of  the 
whole  case,  are  satisfied  that  he  has  not  been  found  guilty  of  any 
ofiense  in  law,  they  will  of  themselves  arrest  the  judgment,  (b)  So, 
if  the  facets  chai'ged  in  the  indictment  do  not  constitute  a  crime,  the 
court  will  direct  the  judgment  to  be  arrested,  although  the  defendant 
has  pleaded  guilty,  (c) 

If  the  judgment  is  arrested,  all  the.  proceedings  will  be  set  aside, 
and  judgment  of  acquittal  will  be  given  ,  but  it  will  be  no  bar  to  a 
subsequent  indictment ;  which  the  prosecutor  may  immediately  pre- 
fer, (d) 

Though  an  indictment  lay  the  time  so  long  before  an  indictment  is 

(«)  Id.,  442, 3.  (c)   1  Mass.  Rep.,  139. 

(a)  5  T.  U.,  4t4.    2  Burr.,  801.    2  Stra.,  845.  (d)  1  Chit.  Cr.  L.., (KiS,  804,  443 

(b)  1  East,  146.    U  Harg.  St.  Tr.,  280. 

proof  and  indictment.  Peo.  v.  Onondaga  Gen.  Seas.,  1  Wend.,  296.  Nor 
mistakes  of  the  court  on  tnal,  op  of  the  jury  in  giving*  vei-dict.  Peo.  v. 
Thompson,  41  N.  Y.,  1 ;  Peo.  v,  Allen,  43  ib.,  28.  Can  only  be  made  for 
defecte  on  the  recoi*d.    Jacobowsky  v.  Peo.,  6  Hun,  524  ;  64  N.  Y.,  659. 

Coxxrt  may  arrest  jndg;inent  withont  motion.] — ^The  court  may 
may  also,  on  its  own  view  of  any  of  these  defects,  arrest  the  judgment 
without  motion.     (§  468.) 

Motion,  when  and  how  made.]«— The  motion  must  be  made, 
before  or  at  the  time  when  the  defendant  is  called  for  judgment.  If 
made  before,  it  must  be  on  notice  to  the  district  attorney,  or  in  his 
presence.    (§  469) 

Defendant,  when  to  be  held  or  diacharged.]— When  judgment 
is  arrested,  and  it  appears  that  there  is  not  evidence  sufficient  t6 
convict  the  defendant  of  any  crime,  he  must,  if  in  custody,  be  dis- 
charpred ;  or,  if  under  bail,  his  bail  must  be  exonerated ;  or  if  money 
has  Been  deposited  instead  of  bail,  it  must  be  refunded ;  and  in  such 
case  the  arrest  of  judgment  operates  as  an  acquittal  of  the  charge  upon 
which  the  indictment  was  found ;  but,  if  there  is  reasonable  ground  to 
believe  the  defendant  guilty,  and  a  new  indictment  can  be  framed  upon 
which  he  may  be  convicted,  the  court  may  order  him  to  be  re-committed 
or  admitted  to  bail  anew  to  answer  the  new  indictment ;  if  there  is  rea- 
sonable ground  to  believe  him  guilty  of  another  crime,  he  must  be  com- 
mitted or  held  to  answer  thereior ;  and  in  no  case,  when  re-committed  * 
or  held  to  answery  is  the  former  verdict  a  bar  to  a  new  indictment. 
(§470.) 
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fouod,  that  the  ciime  appears  to  be  barred  by  the  statute  of  limita- 
tious,  this  is  no  ground  for  arresting  the  judgment,  (e)  Neither  is  a 
Tariauee  between  the  indictment  and  proof  (/) 

Form  ofjudffmenL'\  Where  a  prisoner,  convicted  at  the  sessions, 
is  brought  into  the  supreme  court  for  judgment,  that  court  will  give 
no  other  judgment  than  might  have  been  pronounced  by  the  court 
below.  (^) 

Where  there  is  no  judgment  of  imprisonment  the  judg- 
ment is  that  the  *  defendant  pay  the  fine  assessed  upon  [  *  373  ] 
lum,  and  the  costs  of  the  prosecution.  Should  he  be  in 
court  at  the  time  of  pronouncing  judgment,  an  order  may  be  entered 
for  his  imprisonment  imtil  he  shall  pay  the  fine  and  costs,  or  be 
otherwise  discharged.  But  if  ho  be  not  in  couit,  process  may  be 
jawarded  for  the  recovery  thereof.  Tliei*e  is  a  right  to  proceed  by 
execution  for  the  fine  and  costs,  against  the  property  of  the  defend- 
ant, or  against  the  body,  as  upon  judgments  in  civil  cases.  (A) 

In  an  indictment  against  two  or  more,  it  is  geneniUy  true  that  the 
charge  is  several  as  well  as  joint ;  so  that  if  one  is  found  guilty  judg- 
ment may  be  rendered  against  him,  altliough  one  or  more  may  be 
acquitted.  To  this  rule  there  are  exceptions,  as  in  cases  of  conspiracy, 
or  riot,  to  which  the  agency  of  two  or  more  is  essential.  But  viola- 
tions of  the  license  law,  not  being  withui  the  reason  of  these  excep- 
tions, come  under  the  general  rule.  (2 ) 

A  general  judgment  for  the  crown,  on  an  indictment  containing 
several  counts,  one  of  which  is  bad,  and  where  the  punishment  is  not 
fixed  by  law,  can  not  be  supported,  (^k)  An  indictment  ag«iinst  dif- 
ferent defendants  consisted  of  several  counts,  charging  them  with 
various  illegal  acts.  Some  of  the  counts  were  bad,  and  on  some  of 
the  good  counts  there  were  bad  findings.  The  judgment  against  each 
of  the  defendants  was  stated  to  be  in  respect  of  **  his  ofienses  afore- 
said." It  was  held  that  each  count  must  be  considered  as  charging 
a  separate  offense  ;  and  that  the  expression  '*  his  offenses  aforesaid'' 
must  be  treated  as  extending  to  all  the  offenses  of  which  each  defend- 
ant had  been  found  guilty  ;  and  as  some  of  the  counts  and  some  of 
the  findings  were  bad,  such  judgment  could  not  be  supiK)rted.  {I)  It 
seems  that  where  a  defendant  is  found  guilty  of  any  part  of  an  indict- 
ment, on  which  he  receives  judgment,  it  is  not  a  sufficient  ground  for 

M  9  Cowen,  66S.  ii)  Comm.  v.  Griflln,  8  Cosh..  98S. 

(/)  1  Wend.,  SMw  Us)  O'Conneli  y.  Tii9  Queen,  U  Clark  k  Fin., 

d)  1  jCainee,  87.  m.    9  Jar.,  SB. 

(I)  8^en(L,20A.  {I)  Ibid. 

818 


373  bf DICTMEKT.  [Book  VI. 

reversing  the  judgment  that  it  contains  no  entry  of  a  verdict  of 
acquittal  on  another  part  of  the  indictment.  (7/1)  (23) 

It  is  not  necessary,  in  recording  sentence,  to  refer  to  the  statute 
which  gives  the  punishment,  (n) 

The  judgment,  on  a  verdict  of  guilty,  must  not  be  dependent  on 
any  contingency,  nor  subject  to  any  future  decision,  but  must  be 
final  and  certain,  (o) 

Upon  an  indictment  against  eight  pei'sons,  for  an  unlawful  assem- 
bly, five  appeared  and  pleaded  not  guilty,  and  two  of  these  five  were 
found  guilty  and  three  not  guilty.  It  was  held  that  the  judgment 
should  be  entered  against  the  two  found  guilty,  but  that  they  must 
have  been  discharged  had  all  the  others  indicted  been  tried  and 

acquitted,  {p)  (24) 
[  *  374  ]         *Judffment,  generally.]     A  judgment  acquitting  several 
defendants  charged  with  committing  an  offense  jointly, 
will  not  bar  a  several  prosecution  against  them,  (j) 

Where  a  party  convicted  of  an  offense  is  subject  to  two  distinct 
and  independent  punishments,  it  can  not  be  alleged  for  error,  by  the 
defendant,  that  one  only  of  the  punishments  to  which  he  was  liable 
is  adjudged  against  him.  The  prosecutor  may  complain  of  such 
omission,  but  not  the  uarty  convicted,  (r) 

(m)  Ibid.  (p)  State  v.  Bailey,  8  Blaokf.,  151. 

(n)  Murray  y.  Tlie  Queen,  U  Law  J.,  857.  9       (q)  Comm.  v.  McCord,  2  Dana,  242. 
Jar.,  5m.  (r)  8  Wend.,  2U8. 

(o)  Morrifl  v.  State,  1  Blaokf.,  37. 

^23)  Where,  tinder  proper  instructions,  a  general  verdict  of  guilty  under  the  whole 
inaictment  is  rendered,  a  sentence  for  the  highest  offense  chai'ged  is  proper.  IHavh 
her  V.  People,  75  N.  Y.,  487.) 

(24)  A  general  verdict  of  guilty,  on  an  indictment  chargfing  a  rape,  and  also  aa 
attempt  to  commit  such  offense,  authorizes  a  judgment  for  the  higher  grade  of  crime. 
{Conkey  v.  People,  1  Ab.  Dec.,  418;  S.  C,  5  Park.,  31.)  Whei-e  a  crime  may  be 
punished  by  imprisonment  in  a  state  ^>rison  for  four  years  or  moi*e,  an  attempt  to 
commit  such  crime  may  be  punished  by  half  the  longest  term  of  such  imprisonment^ 
in  a  state  prison.  (Mackey  v.  People,  1  Park.,  459.)  Where  an  eri'oneous  sentence 
is  reconsiaei*ed,  and  a  new  judgment  pronounced,  the  disqualification  consequent 
thereon  commences  from  the  time  of  the  last  judgment.  {Miller  v.  Finkle,  1  Park , 
874.)  If  a  wrong  judgment  be  pronounced,  but  the  trial  and  conviction  were  regu- 
lar, the  court  of  appeals  has  authority,  under  the  act  of  1863,  on  reversing  the  judg^ 
ment,  to  remit  the  record,  with  directions  to  the  couri  below  to  pronounce  the  judge- 
ment prescribed  by  law.  (Matzky  v.  People,  29  N.  Y.,  124  ;  McKee  v.  Peopie,  32  id., 
239.)    Upon  a  plea  of  not  guilty  to  all  the  counts  of  an  indictment,  the  court  may 

S've  a  general  judgment  applicable  to  any  count  thereof;  though  several  offenses  of 
e  same  chariacter,  but  vai7ing  in  degi-ee,  and  in  the  punishment  to  be  inflicted, 
are  included.  {Polinsky  v.  People,  11  Hun,  390 ;  aff'd  73  N.  Y.,  65.)  On  a  common 
law  indictment  agsdnst  a  plank  road  company,  for  not  keeping  its  road  in  repair,  the 
court  can  only  inflict  the  common  law  punishment  of  fine.  It  can  not  order  the  road 
to  be  abated  as  a  nuisance.  Nor  can  it  susjiend  the  franchises  of  the  company  until 
the  repairs  shall  be  made.  (Syracuse  &  TuUy  Plank  Road  Co,  v.  People,  66 
Bai-b.,  25.) 
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Every  court  befoi*e  which  any  pei-soa  is  convicted  of  any  offense 
not  punishable  with  death  or  imprisonment  in  the  state  prison,  has 
power,  in  addition  to  such  sentence  as  may  be  authorized  or  pre- 
scribed by  law,  to  I'equire  the  defendant  to  give  security  to  keep  the 
peace,  Ac,  for  any  term  not  over  two  years,  or  to  stand  committed 
until  such  security  is  given.     But  this  does  not  extend  to  libels,  (a) 

The  same  rule  prevails  in  England.  Thus,  where  an  indictment 
for  perjury  had  been  removed  into  the  queen's  bench  by  certiorari, 
and  the  defendant  convicted  and  sentenced  by  the  court  to  be  impris- 
oned for  eighteen  calendar  months,  and  to  give  security  to  keep  the 
peace  and  be  of  good  behavior  for  two  years,  to  commence  from  the 
expiration  of  the  eighteen  months,  and  to  be  further  imprisoned  until 
such  security  was  given,  it  was  held  by  the  exchequer  chamber,  on 
error,  that  the  court  might,  as  a  part  of  the  sentence,  require  such 
sureties.  (/) 

On  a  conviction  for  any  offense  punishable  by  imprisonment,  in 
relation  to  which  no  fine  is  prescribed  by  statute,  the  couit  may 
impose  a  fine  on  the  offender  not  exceeding  $200.  (u)  (25) 

(«)  8  B.  8.,  787,  n:  8  id..  7Ui  ed..  2S73.  («)  2  B.  S.,  700.  §  18;  8  id..  7th  ed..  2587. 

it)  Queen  t.  Dann,  13  Ad.  A  Bl.,  N.  S..  1086. 

(25)  The  Cdde  of  Criminal  Procedure  provides  that 

No  person  can  be  punished  for  a  crime,  except  upon  legal  conviction 
in  a  court  having  jurisdiction  thereof.    (§  3.) 

Umit  of  fine.] — ^Where,  in  this  Code,  or  in  any  other  statute  making 
any  crime  punishable  by  a  fine,  the  amount  of  the  fine  is  not  specified, 
a  fine  of  not  more  than  five  hundred  dollars  may  be  imposed.  {Penal 
Code,  §  706.) 

See  }  14. 

SectiODB  dedaiing  crLmes  punishable.] — ^The  several  sections  of 
this  Code  which  declare  certain  crimes  to  be  punishable  as  therein  men- 
tioned, devolve  a  duty  upon  the  court  authorized  to  pass  sentence,  to 
determine  and  impose  the  punishment  prescribed.     (Id.,  §  12.) 

Ponislunent,  how  determined.]— Whenever,  in  this  Code,  the 
punisbment  for  a  crime  is  left  undetermined  between  certain  limits,  the 
punishment  to  be  inflicted  in  a  particular  case  must  be  determined  by 
the  court  authorized  to  pass  sentence,  within  such  limits  as  may  l>e 
prescribed  by  this  Code.    (Id.,  §  13.) 

Pmiiflhnient  of  felonies  ^dien  not  fixed  by  statate.] — ^A  person 
convicted  of  a  crime  declared  to  be  a  felony,  for  which  no  other  punish- 
ment is  specially  prescribed  by  this  Code,  or  by  any  other  statutory  pro- 
visioiL  in  force  at  the  time  of  the  conviction  and  sentence,  is  punishable 
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Stealing  property  in  another  state  or  country,  if  the  property  is 
brought  here,  may  be  punifihed  in  the  same  manner  as  if  such  larceny 
had  been  committed  in  this  stat«.  {v) 

The  punishment  for  attempts  to  commit  crimes  ;  of  felons  for  com- 
mitting a  second  offense;  and  of  pei*sons  for  committing  a  second 
offense  aftei'  a  misdemeanor,  is  also  prescribed  by  statute,  {w) 

No  insane  person  can  be  tried,  sentenced  to  any  punishment,  or 
punished  for  any  crime  or  oHense,  wliile  he  continues  in  that  state,  (x) 

Ail  punishments  prescribed  by  the  common  law  for  any  offense 
specified  in  the  first  chapter  of  the  fourth  part  of  the  Revised  Statutes, 
and  for  the  punishment  of  which  provision  is  therein  made,  are  pro- 
hibited, (y)  (26) 

No  conviction  for  any  offense  whatever  (except  an  outlawry  for 

treason)  shall  work  a  forfeiture  of  goods,  &c.  {z) 

[  *375  ]         *No  pereon  sentenced  upon  a  conviction  for  felony  shall 

be  competent  to  testify  in  any  cause,  &c.,  civil  or  criminal, 

unless  he  be  pai*doned ;  except  in  the  cases  specially  provided  by 

law.     But  no  sentence  upon  a  conviction  for  any  offense,  other  than 

(V)  Id.,  606,  M;  8  id.,  7th  ed.,  2635.  («)  id.,  607.  k  S. 

(«p)  See  2  B.  S.,  698.  i  3;  id.,  609,  ii  8,  9, 10;    (y)  Id.,  701,  $  16;  8  id.,  7th  ed.,  2S37. 
id.,  7th  ed.,  2535.  («)  Id.,  ib.,  (  22;  8  id.,  7th  ed.,  2588. 


by  imprisonment  for  not  more  than  seven  years,  or  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  both.    (Id.,  §  14.) 

Punishment  of  misdemeanors.] — A  person  convicted  of  a  crime 
declared  to  be  a  misdemeanor,  for  which  no  other  punishment  is 
specially  prescribed  by  this  Code,  or  by  any  other  statutory  provision  in 
force  at  the  time  of  the  conviction  and  sentence,  is  punishable  by  impris- 
onment in  a  penitentiary,  or  county  jail,  for  not  more  than  one  year,  or 
by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both.  (Id.,  §  15.) 
See  §  706. 

(26)  CoDB  OF  Civil  Paocbdubb. 

Section  3346  of  this  Code  declares  that  where  it  is  prescribed,  in  a  provision  of  that 
act,  that  a  pei-son  doings  or  omitdng  to  do  any- act  is  guilty  of  a  particular  crime,  or, 
gpenerally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the  manner  and  to  the 
extent  prescribed  by  the  statutes  remaining  unrepealed  after  the  provision  in  ques- 
tion ta.kes  effect,  for  the  punishment  of  the  crime  so  specified ;  or  for  the  punishment 
of  a  misdemeanor,  the  punishment  of  which  is  not  specially  prescribed  in  the  statute 
defining  it. ^__ 

OnuH  or  unusual  punishment.'Y-'The  constitation  of  the  state  declares  that  cruel  or 
unusual  punishment  shall  not  be  inflicted.     (Const.,  aH.  1,  $  5.) 

It  has  been  held  that  there  is  no  orovision  of  the  constitution  which  forbids  the 
legislature  to  pass  a  local  act  fixing  ine  punishment  for  crime.  Thei*efore,  aJthouffh 
the  legislature  has  established  a  general  maximum  of  punishment  throughout  the 
state,  for  a  crime,  it  may  change  or  increase  the  punishment  as  to  partieiuar  locali- 
ties.   (Matter  qf  Bayard,  25  Hun,  646.) 
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a  felony,  shall  disqualify  or  render  any  person  incompetent  to  be 
Bwom  or  to  testify  in  any  cause,  &c.,  civil  or  criminal,  (a)  (27) 

Records  of  judgment.^  Whenever  a  defendant  who  shall  have 
been  acquitted  or  convicted  upon  any  indictment,  shall  requh*e  the 
district  attorney  to  make  up  a  record  of  the  judgment,  it  shall  be 
his  duty  to  do  so,  on  being  paid  his  legal  fees ;  and  if  he  shall  neglect 
for  ten  days  after  being  so  required,  to  make  up  such  record,  the 

defendant  may  himself  cause  the  same  to  be  made  up,  signed  and 

filed.  (6) 

A  court  of  oyer  and  terminer  after  quaahing  an  indictment  may, 

at  a  subsequent  term,  give  leave  to  the  public  prosecutor  to  make  up 

a  record  as  if  judgment  had  been  rendered  for  the  defendant  on 

demuiTer,  for  the  purpose  of  enabling  him  to  sue  out  a  writ  of  error ; 

and  should  such  leave  be  refused,  the  supreme  court  will  award  a 

mandamus,  (c)  (28) 

Entering  judgment  in  miniUes.]    Whenever  a  judgment  upon 

(a)  8  R.  S..  701,  §  S3.  (c)  9  Wend.,  188. 

ib)  Id.,  738,  f  4 ;  8  id.,  7th  ed.,  2S73. 

(27)  This  section  of  the  Revised  Statutes  is  abrogated  by  the  Code  of  Civil  Pro- 
eeduref  which  provides  that  a  i)er8on  who  has  been  convicted  of  a  crime  or  misde- 
meanor is,  notwithstanding,  a  competent  witness  in  a  civU  or  criminal  action,  or 
special  proceeding ;  but  the  conviction  may  be  proved  for  the  purpose  of  affecting 
ibe  weight  of  his  testimony,  either  by  the  record  or  b^  bis  cross-examination,  upon 
which  he  tiiust  answer  any  question,  relevant  to  that  inquirer ;  and  the  party  cross- 
examining  him  is  not  concluded  by  his  answer  to  such  a  question.  (}  832,  as  amended 
by  Laws  of  1879,  ch.  642.) 

(28)  To  constitute  a  judgment  record,  it  must  be  signed  by  a  judge  of  the  court. 
The  district  attorney  is  not  authorized  to  sign  the  record.  (Weed  v.  Peoj^f  31 
N.  Y.,  465.) 

The  judgment  rolL] — By  the  Code  of  Criminal  Procedure^  it  is  pro- 
vided that  when  judgment  upon  a  conviction  is  rendered,  the  clerk 
must  enter  the  same  upon  the  minutes,  stating  briefly  the  offense  for 
which  the  conviction  has  been  had ;  and  must,  upon  the  service  upon 
him  of  notice  of  appeal,  immediately  annex  together  and  file  the  fol- 
lowing^ papers,  which  constitute  the  judgment  roll : 

1.  A.  copy  of  the  minutes  of  a  challenge  interposed  by  the  defendant 
to  a  grand  juror,  and  the  proceedings  and  decision  thereon ; 

2.  The  indictment,  and  a  copy  of  the  minutes  of  the  plea  or  de- 
murrer ; 

3.  A  copy  of  the  minutes  of  a  challenge,  which  may  have  been  inter- 
posed to  the  panel  of  the  trial  jury,  or  to  a  juror,  who  participated  in 
the  verdict,  aud  the  proceedings  and  decision  thereon ; 

4.  A  copy  of  the  minutes  of  the  trial ; 

5.  A  copy  of  the  minutes  of  the  judgment ; 

6.  A  copv  of  the  minutes  of  any  proceedings  upon  a  motion  either  for 
a  new  trial  or  in  arrest  of  judgment ; 

7.  The  bill  of  exceptions,  if  there  be  one.    (§  485.) 
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coaviction  shall  be  rendered  in  any  court,  it  ii  the  duty  of  the  clerk 
to  enter  &uch  Jodgment  fully  in  hia  minutes,  ftataag  briefly  the  oflenie 
for  which  the  conviction  was  had  ;  and  the  court  shall  inq)ect  such 
entries  and  cont'orm  them  to  the  facts,  (d)  (29) 

8iatenienl  ofcffenae  by  district  aUormy^  and  tranamUting  mme  to 
secretary  o/sUMte.]  It  shall  be  the  duty  of  the  district  attorney,  on 
being  required  by  the  clei*k,  to  prepare  for  him  a  statement  of  tiie 
offense  of  which  any  perfK>n  shall  be  convicted,  as  the  same  is  charged 
in  the  indictment,  to  be  entered  in  the  minutes  of  such  clerk ;  but  the 
court  shall  inepcct  the  same  and  conform  it  to  the  indictment,  (e) 
Within  ten  days  after  the  adjournment  of  any  court  at  which  aiiy 
convictions  for  offenses  shall  have  been  had,  the  derk  thereof  shall 
make  out  and  certify  a  transcript  of  the  entries  in  his  minutes,  of  all 
such  convictions  and  the  sentences  thereon ;  and  shall  transmit  the 
same  to  the  secretary  of  state,  under  a  penalty  of  $50.  (^) 
[  *  376  ]  •  Copy  of  transcript  when  evidence  of  conviction.^  It  is 
the  duty  of  the  seci-etary  of  state  to  file  such  transcripts^ 
and  whenever  required  by  the  attorney-general,  or  district  attorney 
of  any  county,  he  is  bound  to  furnish  an  exemplification  thereof, 
under  the  seal  of  bis  office  ;  which  exemplification  is  declared  to  be 
sufficient  evidence  on  the  trial  of  any  person  for  a  second  or  subse- 
quent offense,  of  the  conviction  stated  in  such  transcript,  (y)  But 
neither  such  tmnscrlpt  nor  the  exemplification  thereof  are,  in  any 
other  case,  evidence  of  such  conviction.  (A) 

Copy  of  clerks  minutes^  <6c.,  how  far  evidence  of  conviction.^  A 
copy  of  the  minutes  of  any  conviction,  with  the  sentence  of  the  court 
thereon,  entered  by  the  clerk  of  any  court,  duly  certified  by  the 
clerk  in  whose  custody  such  minutes  shall  be,  under  his  official  seal, 
together  with  a  copy  of  the  indictment,  certified  in  the  same  manner, 
is  made  evidence  of  such  conviction,  in  all  cases  in  which  it  shall 
appear  by  the  certificate  of  the  clerk,  or  otherwise,  that  no  record  of 
the  judgment  on  such  conviction  has  been  signed  and  filed.  (»  ) 

Statement,  <fic.,  to  be  sent  to  governor.]  The  judge,  presiding  at  the 
term  at  which  the  conviction  took  place,  must  immediately  thereupon 


(d)  tR.  S.,738»fS;  8id.,7Ul«d.,lB7S. 

(e)  Id.,ib.,  f6. 
(/)  Id.,  ib., }  7. 


ig)  9R.  S..  7S8.  i  8;  8  id.,7th  ed.,9678. 

S)  Id.,  789, 1 9. 

U)  Id.,  i  10;  8  id.,  7th  ed.,  S57S. 


(29)  It  Meema  that  if  the  district  attorney  fails  to  enter  Judgment  npon  an  order  of 
affirmance  of  a  judgment,  in  a  criminal  action,  bo  that  a  writ  or  error  may  be 
brought,  the  defendant  may  require  it  to  be  done ;  and  the  00Qrt»  on  motiocit  witt 
direct  such  entry.    {Bli(fkmy  T.  F^opU,  78  N.  Y^  880.) 
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tFaosiiiit  to  the  governor  a  statement  of  the  oonviotioii  and  gentence, 
with  the  notes  of  testimony  taken  upon  the  trial  by  him  or  the  notes, 
written  out,  taken  by  a  stenographer  or  assistant  stenograpiiur, 
attending  the  court  on  term  pureuant  to  law.     {Code  Or.  Pro.,  §  493.) 

AuOuxrity  to  sJieriff  to  execute  the  judgment,'^  When  a  judgment, 
except  of  death,  has  been  pronounced,  a  cei*tified  copy  of  the  entry 
thereof  upon  the  minutes  must  be  foilhwith  furnished  to  the  officer 
whose  duty  it  is  to  execute  the  judgment ;  and  no  other  waiTant  or 
authority  is  necessary  to  justify  or  require  its  execution.    (Id.,  §  486.) 

If  the  judgment  be  imprisonment,  or  a  fine  and  imprisonment  until 
it  be  paid,  the  defendant  must  forthwith  be  committed  to  the  custody 
of  the  proper  officer,  and  by  him  detained,  until  the  judgment  be 
complied  with.     (Id.,  §  487.) 

Judgment  of  impinwnment^  by  whom  and  how  executed.^  When 
the  judgment  is  imprisonment  in  a  county  jail,  or  a  tine,  and  that  the 
defendant  be  imprisoned  until  it  be  paid,  the  judgment  must  be 
executed  by  the  sheriff  of  the  county.  In  all  other  cases,  when  the 
sentence  is  impiisonment,  the  sheriff  of  the  county  must  deliver  the 
defendant  to  the  proper  officer,  in  execution  of  the  judgment.  (Id., 
§  488.) 

Duty  of  sheriff.^  If  the  judgment  be  imprisonment,  except  in  a 
eounty  jail,  the  sheriff  must  deliver  a  copy  of  the  entiy  of  the  judg- 
ment upon  the  minutes  of  the  court,  together  with  the  body  of  the 
defendant,  to  the  keeper  of  the  prison,  in  which  the  defendant  is  to 
be  imprisoned.     (§  489.) 

Such  sheriff  or  deputy,  while  conveying  a  convict  to  the  proper 
prison,  has  the  same  power  and  the  like  authority  to  require  the 
assistance  of  any  person,  in  securing  such  convict,  and 
retaking  him  if  be  escapes,  as  if  the  sheriff  *  were  in  the  [  *  377  ] 
county  for  which  he  was  elected.  And  all  persons  refus- 
ing or  neglecting  to  assist  such  sheriff,  when  required,  are  liable  to 
the  same  penalties  as  if  such  sheriff  were  m  his  own  county.  (Jc)  (30) 

(h)  3B.S.,  739,118. 

(30)  Sheriff  may  require  aid.]— The  sheriff  or  his  deputy,  while  con- 
veying the  defendant  to  the  proper  prison,  in  execution  of  a  judgment  of 
imprisoomenty  has  the  same  authority  to  require  the  assistance  of  any  cit- 
iaen  of  this  state,  in  seouring  the  defendant,  and  in  retaking  him  if  he 
escape,  as  if  the  sheriff  were  in  his  own  county ;  and  every  person  who 
teftises  m  ne^ects  to  assist  the  sheriff,  when  so  required,  is  punisbabley 
as  if  the  sheriff  were  in  hla  own  soonty.    (C^  qf  Or.  Pro.f  g  490.) 
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Executing  sentence  ofdeath.^  The  provisions  of  the  Revised  Stat- 
utes, on  this  subject,  are  superseded  by  the  Code  of  Oriminal  Pro- 
cedure. (31) 

Prisoner  escaping  inay  he  retaken,  etc.] — Where  a  prisoner  escapes  before  the  expi- 
ration of  \iVi  tei*m  of  imprisonment,  no  new  awaitl  of  execution  is  necessary  or 
proper.  He  may  be  i*etaken,  and  confined  imder  the  authority  of  the  original  judg- 
ment.    (Haggerty  v.  People,  53  N.  Y.,  476.) 

(31)  I'hb  death  penalty. 

WaxxBnt  tor  execution  of  convict]— When  a  defendant  is  sen- 
tenced t.0  the  punishment  of  death,  the  judge  or  judges  holding  the 
court  at  which  the  conviction  takes  place,  or  a  majority  of  them,  of  whom 
the  judge  presiding  must  be  one,  must  make  out,  sign  and  deliver  to  the 
Bheriff  of  the  county,  a  warrant,  stating  the  conviction  and  sentence,  and 
appointing  the  day  upon  which  the  sentence  must  be  executed.  {Code 
of  Cr.  Pro.,  §  491.) 

Time  of  ezecation.] — ^The  day  so  appointed  must  be  not  less  than 
four  weeks  and  not  more  than  eight  weeks  after  the  sentence.  (Id., 
§  492.) 

Execution  may  take  place  before  expiration  of  a  previous  sentence.  Thomas 
V,  Peo.,  67  N.  Y.,  218. 

Judge  must  transmit  certain  papers  to  governor.] — ^The  judge, 
presiding  at  the  term  at  which  the  conviction  took  place,  must. im- 
mediately thereupon  transmit  to  the  jp'overnor  a  statement  of  the  con- 
viction and  sentence,  with  the  notes  oi  testimony  taken  upon  the  trial 
by  him  or  the  notes,  written  out,  taken  by  a  stenographer  or  assistant 
stenographer,  attending  the  court  or  term  pursuant  to  law.    (Id.,  §  493.) 

Governor  may  consult  judges,  etc.] — The  governor  is  authorized 
to  require  the  opinion  of  the  judges  of  the  court  of  appeals,  justices  of 
the  supreme  court,  and  the  attorney-general,  or  of  any  of  them,  upon 
a  statement  so  furnished.     (Id.,  §  494.) 

Reprieves,  etc.] — No  judge,  court  or  officer,  other  than  the  gov- 
ernor, can  reprieve  or  suspend  the  execution  of  a  defendant  sentenced 
to  the  punishment  of  death,  except  where  a  sheriff  is  authorized  so  to  do, 
in  a  case  and  in  the  manner  prescribed  in  the  following  sections  of  this 
chapter.  This  section  does  not  apply  to  a  stay  of  proceedings  upon  an 
appeal  or  writ  of  error.    (Id.,  §  495.) 


The  governor  has  power  to  CTant  reprieves,  commutations, 

and  pardons,  after  conviction,  for  all  offenses,  except  treason  and 
cases  of  impeachment,  upon  such  conditions,  and  with  such  restrictions 
and  limitations,  as  he  may  think  proper,  subject  to  the  regulations  pro- 
vided in  this  chapter.    (Id.,  §  692.) 

Gtovemor  to  communicate  annually  to  legislature.] — 

He  must  annually  communicate  to  the  legislature,  each  case  of  reprieve, 
commutation  or  pardon ;  stating  the  name  of  the  convict,  the  crime  of 
which  he  was  convicted,  the  sentence  and  its  date,  and  the  date  of  the 
commutation,  pardon  or  reprieve.    (Id.,  §  694.) 

820 


Chap.  10.]  Indictmsnt.  377 


Report  of  oase,  how,  and  from  whom  required.] — ^When  an 

application  is  made  to  the  governor  for  a  pardon,  he  may  require  the 
presiding  judge  of  the  court  before  which  the  conviction  was  had,  or  the 
oistrici  attorney  by  whom  the  action  was  prosecuted,  to  furnish  him 
without  delay,  with  a  statement  of  the  fact^  proved  on  the  trial,  and  of 
any  other  facts  having  reference  to  tlie  propriety  of  granting  or  refusing 
the  pardon.    (Id.,  §  695.) 

If  convict  becomes  insane,  sheriff  to  impanel  ivacy.] — If, 


after  a  defendant  has  been  sentenced  to  the  punishment  of  death,  there 
is  reasonable  ground  to  believe  that  he  has  become  insane,  the  sheriff  of 
the  county  in  which  the  conviction  took  place,  with  the  concurrence  of  a 
justice  of  the  supreme  court,  or  the  county  judge  of  the  county,  who  may 
make  an  order  to  that  effect,  must  impanel  a  jury  of  twelve  persons  of 
that  county,  qualified  to  serve  as  jurors  in  a  court  of  record,  to  examine 
the  question  of  the  sanity  of  the  defendant  The  sheriff  must  give  at 
least  seven  days'  notice  of  the  time  and  place  of  the  meeting  of  the  jury 
to  the  district  attorney  of  the  county.  Section  108  of  the  Code  of  Civil 
Procedure  regulates  the  impanelling  of  such  a  jury,  and  the  proceedings 
upon  the  inquisition  so  far  as  it  is  applicable.    (Id.,  §  496.) 

Duty  of  district  attorney.] — The  district  attorney  must 


attend  the  inquiry.  He  may  produce  witnesses  before  the  jury ;  for  which 
purpose  he  has  the  same  power  to  issue  subpoenas,  as  for  witnesses  to  at- 
tena  a  grand  jury,  and  disobedience  thereto  may  be  punished  by  the  court 
of  oyer  and  terminer  for  that  county,  at  any  term  thereof,  in  the  same 
manner  as  disobedience  to  process  issued  by  that  court.    (Id.,  §  497.) 

Inquisition ;  snspension  of  lozecntion.] — ^The  inquisition  of 


the  jury  must  be  signed  by  the  jurors  and  the  sheriff.  If  it  be  found  by 
the  inquisition  that  the  defendant  is  insane,  the  sheriff  must  suspend 
execution  of  the  warrant  directing  the  defendant's  death,  until  he 
receives  a  warrant  from  the  governor,  directing  that  the  defendant  be 
executed     (Id.,  §  498.) 

Transmission  to  goremor;  his  duty.] — ^The  sheriff  must 


immediately  transmit  the  inquisition  to  the  governor ;  who,  as  soon  as 
he  is  satisfied  of  the  sanity  of  the  defendant,  or  of  his  restoration  to 
sanity,  must  issue  his  warrant,  appointing  a  time  and  place  for  the 
execution  of  the  latter,  pursuant  to  his  sentence,  unless  the  sentence  is 
commuted  or  the  convict  pardoned,  and  may  in  the  meantime  give  direc- 
tions for  the  disposition  and  custody  of  the  defendant.    (§  499.) 


The  act  of  1874  (ch.  446,  art.  2,  title  1,  $  21),  as  amended  in  1876  (ch. 

967,  }  1)»  provides  that  the  governor  shall  possess  the  same  x>owei-s  conferred  u|H>n 
ooarta  of  oyer  and  terminer  in  the  case  of  persons  confined  under  conviction  for 
offenses  for  which  the  punishment  is  death.  And  whenever  any  person  under  sen- 
tence of  death  shall  be  delared  insane  and  iiTesponsible,  by  a  commission  duly 
M>pointed  for  that  purpose,  the  governor  may,  in  his  discretion,  order  his  removal  to 
the  state  lunatic  asylum  for  insane  criminals,  there  to  remain  until  restored  to  his 
right  mind.  And  it  is  made  the  duty  of  the  medical  superintendent  of  such  asvlum, 
whenever,  in  his  Ofrinion,  said  convict  is  cured  of  his  insanity,  to  report  the  fact  to 
the  state  commiamoner  in  lunacy,  and  a  justice  of  the  supi*eme  court  of  the  district  in 
iHiich  the  asylum  is  situated ;  who  shall  thereupon  inquire  into  the  truth  of  such 
UgX ;  aod  if  the  same  shall  be  proved,  to  their  satisfiEhction,  they  shall  so  certify  it  to 
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the  clerk  of  the  court  in  which  the  convict  was  sentenced,  and  eanse  soeh  convict  to 
be  returned  to  the  custody  of  the  sheiiif  of  the  county  whence  he  came»  etc.,  there  to 
be  dealt  with  according  to  law.    (3  R.  S.»  7th  ed.,  19<X^.) 

When  day  of  execution  has  puiwed,  oottviot  to  be  breu^t 
up  by  'warrant.] — Whenever,  for  any  reason,  other  than  insanity  or 
pregnancy,  a  defendant^  sentenced  to  the  punishment  of  death,  has  not 
been  executed  pursuant  to  the  sentence,  at  the  time  specilied  thereby, 
and  the  seQtence  or  the  judgment  inflicting  the  punishment  stands  in 
full  force,  the  supreme  court,  or  a  justice  thereof,  upon  application  by 
the  attorney-general,  or  of  the  district  attorney  of  the  county  wheJre  the 
conviction  was  had,  must  make  an  order,  direcf^ed  to  the  sheriff,  com- 
manding him  to  bring  the  convict  before  a  general  term  of  the  supreme 
court  in  the  department,  or  a  term  of  a  court  of  oyer  and  terminer  in  the 
county,  where  the  conviction  was  had.  K  the  defendant  be  at  large,  a 
warrant  may  be  issued  by  the  supreme  court,  or  a  justice  thereof,  direct- 
ing any  sheriff  or  other  officer  to  bring  the  defendant  before  the  supreme 
court  at  a  general  term  thereof,  or  before  a  term  of  the  court  of  oyer  and 
terminer  in  that  county.     {Code  Cr,  Pro.,  §  503.) 

Court  to  inquire,  eta;  when  to  direct  execntioii.]  —  Upon 
the  defendant  being  brought  before  the  court,  it  must  inquire  into  the 
circumstances,  and  if  no  legal  reason  exist  against  the  execution  of  the 
sentence,  it  must  issue  its  warrant  to  the  sheriff  of  the  proper  county, 
under  the  hands  of  the  judge  or  judges,  or  of  a  majority  of  them,  of 
whom  the  judge  presiding  must  be  one,  commanding  the  sheriff  to  do 
execution  of  the  sentence,  upon  a  day  appointed  therein.  The  warrant 
must  be  obeyed  by  the  shenff  accordingly.    (Id.,  §  504.) 

Death  penalty ;  mode  of  infliction.] — ^The  punishment  of  death 
must  in  every  case  be  inflicted  by  hanging  the  convict  by  the  neck 
until  he  is  dead.    (Id.,  §  505.) 

Where  inflicted.]  —  The  punishment  of  death  must  be  in- 


flicted within  the  walls  of  the  prison  of  the  county  in  which  the  convic- 
tion of  the  person  sentenced  took  place,  or  within  a  yard  or  inclosure 
adjoining  thereto.  For  the  purposes  of  this  section,  the  "  prison  "  is 
defined  to  be  the  jail  appointed  by  law  for  the  conflnement  of  convicts 
awaiting  execution  of  their  sentence.    (Id.,  §  506.) 

Who  to  be  present]— It  is  the  duty  of  the  sheriff  or  under- 


sheriff  of  the  county  to  be  present  at  the  execution,  and  to  invite 
the  presence,  by  at  least  three  days'  previous  notice,  of  the  county  judge, 
'district  attorney,  clerk  and  surrogate  of  the  county,  together  with  two 
physicians,  and  twelve  reputable  citizens  of  full  age,  to  be  selected  by 
the  sheriff  or  under-sheriff.  The  sheriff  or  under-sheriff  must,  at  the 
request  of  the  criminal,  permit  such  ministers  of  the  gospel,  priests  or 
clergymen  of  any  religious  denomination,  not  exceeding  two,  and  such 
of  the  immediate  relatives  of  the  convict  as  he  desires,  being  of  full  age, 
to  be  present  at  the  execution ;  and  such  officers  oi  the  prison,  deputy- 
sheriffs,  and  constables  or  marshals  must  attend,  as  the  sheriff  or  under- 
sheriff  deems  expedient  to  have  present.  Besides  the  persons  desig- 
nated in  this  section,  no  one  shall  be  permitted  to  be  present  at  the 
execution.    (Id.,  §  507.) 
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OerUflcate  after  ezacutioiL]  —  The  sheriff  or  under-sheriff 


attending  the  execution  must  prepare  and  sign  a  certificate,  setting 
forth  the  time  and  place  thereof,  and  that  the  convict  was  then  and 
there  executed,  in  conformity  to  the  sentence  of  the  court,  and  the  pro- 
visions of  this  Code  and  must  procure  the  certificate  to  be  signed  by  the 
county  judge,  surrogate  and  district  attorney,  if  they  were  present,  and 
by  the  physicians  and  citizens  selected  by  the  sheriff  who  witnessed  the 
execution.  He  must  cause  the  certificate  to  be  filed  in  the  office  of  the 
derk  of  the  county.    (Id.,  §  608.) 

When  inflicted  by  sheriff  in  an  a^oining  county.-— If  in  any 


county  there  is  not  a  county  jail  for  the  confinement  of  criminal 
prisoners,  or  the  jail  has  become  unfit  or  unsafe  for  the  confinement  of 
prisoners,  or  is  destroyed  by  fire  or  otherwise,  and  the  county  judge  of 
the  county  hcus,  according  to  law,  designated  the  jail  of  a  contiguous 
county  for  the  confinement  of  the  prisoners  of  the  county,  the  sheriff  of 
the  county  in  which  a  convict  sentenced  to  death  is  confined  must 
attend,  upon  the  day  appointed  for  the  execution  of  the  sentence,  at  the 
jail  of  his  county,  and  there  conduct  the  proceedings  and  execute  the 
sentence,  in  all  respects  as  if  the  jail  were  situated  in  the  county  where 
the  conviction  took  place.    (Id.,  §  509.) 

If  fiennale  convict  is  inregnant,  sheriflf  to  impanel  jnzy  of 
phyridana  ] — If  there  is  reasonable  ground  to  believe  that  a  female  de- 
fendant, sentenced  to  the  punishment  of  death,  is  pregnant,  the  sheriff 
of  the  county  where  the  conviction  took  place  must  impanel  a  jury  of  six 
physicians  to  inquire  into  her  pregnancy.  Sections  497  and  498  of  this 
Code  apply  to  the  proceedings  upon  the  inquisition,  except  that  the 
sheriff  may,  in  his  discretion,  require  one  or  more  of  the  physicians  com- 
posing the  jury  to  attend  from  an  adjoining  county.  A  physician,  act- 
ing as  a  juror  upon  such  an  inquisition,  need  not  be  qualified  to  serve  as 
a  juror  in  a  court  of  record.    (Id.,  §  500.) 

Inqcdsition 


* — y  — ^ —  _    _  _ J      —   _  —  ^  _ 

the  jury  must  be  signed  by  the  jurors  and  the  sheriff.  If  it  is  found 
by  the  inquisition  that  the  defendant  is  quick  with  child,  the  sheriff 
must  suspend  the  execution  of  the  warrant  directing  her  execution,  until 
he  receives  a  warrant  from  the  governor,  directing  that  the  convict  "be 
executed.     (Id.,  §  501.) 

Sheriff  to  transmit  inqnisition  to  governor ;  governor's 


dnty.] — ^The  sheriff  must  immediately  transmit  the  inquisition  to  the  gov- 
ernor, who,  as  soon  as  he  is  satisfied  that  the  defendant  is  no  longer 
quick  with  child,  may  issue  his  warrant,  appointing  a  time  and  place 
for  her  execution,  pursuant  to  her  sentence,  or  may  commute  her  punish- 
ment to  imprisonment  for  life.    (Id.,  §  602.) 
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APPEALS. 


L  Whkt  AjjjowvD ;  avd  how  taxxs  ;  to  what  coubts. 

1.  Who  may  appeaL 

2.  Parties,  how  demgnated. 
8.  In  what  cases  generally. 

4.  When  and  how  to  be  taken ;  notice  of. 

5.  When  perfected. 

6.  Transmitting  papers  to  appellate  conrt. 

7.  Stay  of  proceedings. 

8.  To  court  of  appeals. 

9.  To  supreme  court. 

n.  DiSMissDra. 

in.  ABOUMBHTOy. 
lY.  JUDQMBBT  UFQV. 


By  the  Code  of  Oriminai  Procedure^  writs  of  error ^  and  of  certio- 
rari^ in  criminal  actions,  are  abolished;  and  hereafter  the  only  mode 
of  reviewing  a  judgment  or  order,,  in  a  criminal  action,  is  by  aj^peai. 
(§  515.) 

The  eoiiM  article  of  the  Bevised  Statutes,  relating  to  those  writs, 
18  supeneded  tiiereby,  and  is  no  longer  applicable. 
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CHAPTER  L 

WHEN  ALLOWBD;  AND  HOW  TAKBN|  TO  WHAT  OOURTa 

1.    Who  may  appeal. 

Defendant,]  An  appeal  to  the  supreme  court  may  be  taken  by  the 
defendant,  from  the  judgment  on  a  conviction  after  indictment,  and 
upon  the  appeal,  any  actual  decision  of  the  court  in  an  intermediate 
order  or  proceeding  fonning  a  part  of  the  judgment  roll,  as  prescribed 
by  section  485,  may  be  reviewed.     {Code  Cr.  Pro.^  ^  517.) 

Supreme  court  has  no  jurifldiction  on  appeal  except  as  giwi  by  etatates.    Shufflin 
t).  Peo.,  4  Hun,  16. 

People.]  An  appeal  to  the  supreme  court  may  be  taken  by  the 
people,  in  the  following  cases,  and  no  other  : 

1.  Upon  a  judgment  for  the  defendant,  on  a  demurrer  to  the  indict- 
ment. 

2.  Upon  an  order  of  the  court  arresting  tiie  judgment     (§  518.) 

A  new  trial  can  not  be  granted,  when  defendant  has  been  acqmtteil  of  a  felony. 
Peo.  v.  Comstock,  8  Wend.,  549.    See  Peo.  v.  Coi-ning,  2  N.  Y.,  9. 

2.    Parties}  how  designated. 

The  party  appealing  is  known  as  the  appellant,  and  the  adverse 
party  as  the  respondent.  But  the  title  of  the  action  is  not  changed, 
in  consequence  of  the  appeal.     (§  516.) 


3.    la  what  oa■M^  gsnanJly. 

An  appeal  may  be  taken  from  the  judgment  of  the  supreme  court 
to  the  court  of  appeals,  in  the  following  cases,  and  no  other : 

1.  From  a  judgment  afBrming  or  reversing  a  judgment  of  convic- 
tion. 

2.  From  a  judgment  aflSrming  or  reversing  a  judgment  for  the 
defendant,  on  a  demurrer  to  the  indictment,  or  on  an  order  to  the 
court  arresting  the  judgment. 

3.  From  a  final  determination  affecting  the  substantial  rights  of  a 
defendant     (§  519.) 

Are  preferred  caoaea.    Rule  11»  Ct  App.»  and  first  hi  order.    Role  90^  Id. 
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AremaUer  of  righL]  AU  i^ppeals,  provided  tone  in  tiiis  chapt^, 
may  be  taken  as  a  matter  of  rig^t.     (^  520.) 

4i    WImb,  and  boWi  to  bo  taken)  notioa  oL 

TFti^Am  toAo^  ^me.]  Anappeal  must  be  taken  within  one  year  afb^ 
tbe  judgment  was  rendered.     (§  521.) 

Mode  of  iaking.]  An  appeal  must  be  taken,  by  the  serWoe  of  a 
Dotioe  in  writing  on  the  cleric  with  whom  the  judgment  roll  is  filed, 
stating  that  the  appellant  appeals  from  the  judgment.     (§  522.) 

If  the  appeal  be  taken  by  the  defendant  a  similar  notice  must  be 
serred  on  the  district  attorney  of  the  county  in  which  the  original 
judgment  was  rendered.     (§  523.) 

If  it  be  taken  by  the  people,  a  similar  notice  must  be  served  on  the 
defendant,  if  he  be  a  resident  of,  or  imprisoned  in  the  city  or  county  ; 
or  if  not,  on  the  counsel,  if  any,  who  appeared  for  him  on  the  trial, 
if  he  reside  or  transact  his  buisness  in  tiie  county.  If  the  service  can 
not,  after  due  diligence,  be  made,  the  appellate  court,  upon  proof 
thereof,  may  make  an  order  for  the  publication  of  the  notice,  in  such 
newspaper,  and  for  such  time  as  it  deems  proper.     (§  524.) 

6.    When  perfeotad. 

At  the  expiration  of  the  time  appointed  for  the  publication,  on 

filing  an  affidavit  of  the  publication,  the  appeal  becomes  perfected* 

(§  525.) 

6.    T^MimiitUiig  papen  to  appeUate  court 

Upon  the  appeal  being  taken,  the  clerk,  with  whom  the  notice  of 
s^peal  is  filed,  must,  within  ten  days  thereafter,  without  charge, 
transmit  a  copy  of  the  notice  of  appeal  and  of  the  judgment  roll,  as 
follows : 

1.  If  the  appeal  be  to  the  supreme  court,  to  the  clerk  of  that 
court,   where  the  neict  general  term  in  the  district  ib  to  be  held. 

2.  If  it  be  to  the  court  of  appeals,  to  the  clerk  of  that  court 

7. 


On  appeal  by  pecph."]  An  appeal  taken  by  the  people,  in  no  case 
stays  or  affects  the  operation  of  a  judgment  in  favor  of  the  defendant, 
until  the  judgment  is  reversed.     (§  526.) 

On  appeal  from  eonv%cti(m,'\     An  appeal  to  the  supreme 

court,  from  a  judgment  of  conviction,  or  other  determination  from 
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which  an  appeal  can  be  taken,  stays  the  execution  of  the  judgment  or 
determination,  upon  filing,  with  the  notice  of  appeal,  a  certificate  of 
the  judge  who  presided  at  the  trial,  or  of  a  judge  of  the  supreme 
court,  that  in  his  opinion  there  is  reasonable  doubt  whether  the  judg- 
ment should  staud,  but  not  otherwise,  except  that  when  the  judgment 
is  of  death,  the  appeal  stays  the  execution,  of  course,  until  the  deter- 
mination of  the  appeaL  And  the  appellate  court  may  order  a  new 
trial  if  it  be  satisfied  that  the  verdict  against  the  prisoner  was  against 
the  weight  of  evidence,  or  against  law,  or  that  justice  requires  a  new 
trial ;  whether  any  exception  shall  have  been  taken  or  not,  in  the 
court  below.     (§  527,  as  amended  in  1882.) 

Under  what  drcamstanoeB  8tiw  should  be  granted.  Sulliyaa  v.  Peo.9 1  Park.,  847 ; 
Peo.  V.  Hendrickfion,  lb.,  896 ;  Peo.  «.  Lohiiian»  2  Barb^  450 ;  Peo.  «.  Folmsbee*  60 
lb.,  480 ;  Peo.  v,  0*ReiUy,  61  How.  Pr.,  8,  15. 

On  appeal  from  (\fflrfnance  of  conviction.]     An  appeal  to 

the  court  of  appeals,  from  a  judgment  of  the  supreme  court,  affirm* 
ing  a  judgment  of  conviction,  stays  the  execution  of  the  judgment 
appealed  from,  upon  filing,  with  the  notice  of  appeal,  a  certificate  of 
a  judge  of  the  couil  of  appeals,  or  of  the  supreme  court,  that,  in  his 
opinion,  there  is  reasonable  doubt  whether  the  judgmeut  should 
stand,  but  not  otherwise.  Except  that  when  the  judgment  is  of 
death,  the  appeal  stays  the  execution,  of  course,  until  the  determina- 
tion of  the  appeaL     (§  528,  as  amended  in  1882.) 

Staj/  to  be  granted  only  on  notice.]  The  certificate  mentioned  in 
the  last  two  sections  can  not,  however,  be  granted  upon  an  appeal  on 
a  conviction  of  felony,  until  such  notice  as  the  judge  may  prescribe, 
has  been  given  to  the  district  attorney  of  the  county  where  the  con- 
viction was  had,  of  the  application  for  the  certificate.  But  the  judge 
may  stay  the  execution  of  the  judgment  in  the  meantime.     (§  529.) 

Effect  of  the  stay.]     If  the  certificate,  provided  in  sections 

527  and  528  be  given,  the  sheriff  must,  if  the  defendant  be  in  his  cus- 
tody, upon  being  served  with  a  copy  of  the  order,  keep  the  defend- 
ant in  lus  custody,  without  executing  the  judgment,  and  detain  him 
to  abide  the  judgment  upon  the  appeaL     (§  530.) 

If,  before  the  granting  of  the  certificate,  the  execution  of 

the  judgment  have  commenced,  the  further  execution  thereof  is  sus- 
pended, and  the  defendant  must  be  restored  by  the  officer  in  whose 
custody  he  is,  to  his  original  custody.     (§  531.) 
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8.    To  court  of  aiipaala. 

In  what  cases  generaUy.]  Au  appeal  may  be  taken  from  the  judg- 
ment of  the  supreme  court  to  the  coui*t  of  appeals,  in  the  following 
cases,  and  no  other  : 

1.  From  a  judgment  affirming  or  reversing  a  judgment  of  con- 
viction ;  • 

2.  From  a  judgment  affirming  or  reversing  a  judgment  for  the 
defendant,  on  a  demurrer  to  the  indictment,  or  on  an  order  of  the 
court  arresting  the  judgment. 

3.  From  a  final  determination  affecting  the  substantial  right  of  a 
defendant.     (§  519.) 

Return  to  be  fled  with  ckrk.]  Upon  an  appeal  being  taken  to  this 
court,  the  clerk  with  whom  the  notice  of  appeal  is  filed  must,  within 
ten  days  thereafter,  transmit  a  copy  of  the  notice  of  appeal  and  of  the 
judgment  roll,  to  the  clerk  of  the  court  of  appeals.     (§  532.) 

Stay  of  proceedings^  upon  appeal.]     See  §§  528  to  531. 

Argument  of  appeal]     See  §§  536  to  541. 

9.    To  lupreme  court. 

When  defendant  may  appeal]  An  appeal  to  the  supreme  court 
inaj  be  taken  by  the  defendant,  from  the  judgment  on  a  conviction 
after  indictment,  and  upon  the  appeal,  any  actual  decision  of  the 
court  in  an  intermediate  order  or  proceeding  forming  a  part  of  the 
judgment  roll,  as  prescribed  by  section  485,  may  be  reviewed.  (§  517.) 

The  supreme  court  has  no  jurifldiction  on  appeal,  except  as  given,  by  statutes. 
Shufflin  V.  People,  4  Hun,  16. 

Stat/  of  proceedings  an  appeal  to.]    See  §§  527,  529,  530,  531. 

Return^  where  to  be  sent]  On  an  appeal  to  the  supreme  court 
being  taken,  the  clerk  with  whom  the  notice  of  appeal  is  filed,  must, 
within  ten  days  thereafter,  transmit  a  copy  of  the  notice  of  appeal 
and  of  the  judgment-roll,  to  the  clerk  of  that  court,  where  the  next 
general  term  in  the  district  is  to  be  held.     (§  532.) 

From  court  of  sessions^  affirming  conviction  in  special  sessions.]  If 
the  judgment  of  the  court  of  sessions,  on  such  an  appeal,  be  against 
the  defendant,  he  may  appeal  therefrom  to  the  supreme  court,  in  the 
same  manner  as  from  a  judgment  in  an  action  prosecuted  by  indict- 
ment, and  may  be  admitted  to  bail  upon  the  appeal,  in  like  manner. 

(§  770.) 
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Judgment.]    The  judgment  of  the  supreme  court,  upon  the 


appeal,  is  final.     (§  771.) 

— ——  The  same  prooeedings  must  be  had,  to  oany  into  effect  the 
judgment  of  the  supreme  court  upon  the  appeal,  as  if  it  had  been 
taken  upon  a  judgment  in  an  action  prosecuted  by  indictment 
(§  772.) 

Argument  of  ajppeal^  tn.J     See  id.,  \  535. 


CHAPTER  II. 


For  irreffularitj/.]  If  the  appeal  be  irregular  in  a  substantial  par- 
ticular, but  not  otherwise,  the  court  may,  on  any  day  in  term,  on 
motion  of  the  respondent,  upon  five  days'  notice,  served  with  copies 
of  the  papers  on  which  the  motion  is  foimded,  order  it  to  be  dis- 
missed.    {Code  Or.  Pro.,  §  633.) 

For  want  of  return.]  The  court  may  also,  upon  like  motion,  dis- 
miss the  appeal,  if  the  return  be  not  made,  as  provided  in  section  532, 
unless,  for  good  cause,  they  enlarge  the  time  for  that  purpose.  (§  584.) 
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CHAPTER  IIL 


ARaUMBNTOF. 


In  mpreme  ccmrtS^  An  appeal  to  the  supreme  court  may  be 
brought  to  argument  by  either  party,  on  ten  days'  notice,  on  any 
day,  at  a  general  term  held  in  the  district  in  which  the  original  judg- 
ment was  given.     [Code  Cr.  JPiv.y  §  535.) 

Appeals  and  other  proceedings  in  a  criminal  cause  are  entitled  to  preference.  (Code 
pfCttUPro.,  (  790.)  May  be  heard  on  any  day  in  term.  (Sup.  Ct»  Rule  43.  8ee 
BtROQ  t.  Peo.,  1  Barb.»  196.) 

In  court  of  appealsJ]  An  appeal  to  the  court  of  appeals  may,  in 
the  aune  manner,  be  brought  to  argument  by  either  party,  on  any 
%  in  term.     (§  536.) 

Ifbtice  of  arffumerU.]  If  a  counsel,  within  five  days  after  the 
appeal,  have  given  notice  to  the  district  attorney,  that  he  appeai^s 
for  the  defendant,  notice  of  argument  must  be  served  on  him,  instead 
of  the  defendant ;  otherwise,  notice  must  be  served  as  the  court  may 
direct    (§537.) 

Papers  upon.]  When  the  appeal  is  called  for  argument,  the  appel- 
hmt  must  furnidi  the  court  with  copies  of  the  notice  of  appeal  and 
judgment  rolL  If  he  fail  to  do  so,  the  appeal  must  be  dismissed, 
unlosg  the  court  otherwise  direct     (§  538.) 

When  argumerU  necessary.']  Judgment  of  affirmance  must  be  given, 
without  argument,  if  the  appellant  fail  to  appear.  But  judgment  of 
i^versal  can  only  be  given  upon  argument,  though  the  respondent 
fail  to  appear.     (§  539.) 

8ee  Rnle  15,  Ct.  App.  \  Barron  «.  Peo.,  1  Barb.,  186. 

Counsel.]  Upon  the  argument  of  the  appeal,  if  the  crime  be 
punishable  with  death,  two  counsel  on  each  side  must  be  heard  if 
they  require  it.  In  any  other  case,  the  court  may,  in  its  discretion, 
restrict  the  argument  to  one  counsel  on  each  side.  The  counsel  for 
the  defendant  is  entitled  to  the  closing  argument.     (§  540.) 

Presence  of  defendant.]    The  defendant  need  not  personally  appear 

in  the  appellate  court     (§  541.) 
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CHAPTER  IV. 


JUDQMBNT  UPON. 


Technical  errors  or  defects;  exoq^tidna.']  After  hearing  the  appeal, 
the  court  must  give  judgment,  without  regard  to  technical  errors  or 
defects  or  to  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties.     {Code  Or.  Pro.^  §  542.) 

Illegal  evidence  which  may  have  prejudiced  the  prisoner  is  ground  for  new  trial. 
Lambert «.  Peo.,  6  Abb.  N.  C,  181.  See  Cox  v.  Peo.,  80  N.  Y.,  600.  Must  be  excep- 
tion to  bring  up  questions  for  review.  Brotherton  v.  Peo.,  76  N.  Y.,  169.  See  Latti- 
mer  v.  Hill,  8  Hun,  171 ;  Clute  v.  Emmerick,  12  ib.,  604. 

Nature  of;  when  new  trial  ordered.']  Upon  hearing  the  appeal, 
the  appellate  court  may,  in  cases  where  an  erroneous  judgment  has 
been  entered  upon  a  lawful  verdict,  correct  the  judgment  to  conform 
to  the  verdict ;  in  all  other  cases  they  must  either  reverse  or  affirm 
the  judgment  appealed  from,  and  in  cases  of  revei*sal,  may,  if  neces- 
sary or  proper,  order  a  new  trial.     (§  543.) 

When  a  new  trial  is  ordered,  it  shall  proceed  in  all  respects 

as  if  no  trial  had  been  had.     (§  544.) 

Reversal  of  conviction.']  If  a  judgment  against  the  defendant  be 
reversed,  without  ordering  a  new  trial,  the  appellate  court  must 
direct,  if  he  be  in  custody,  that  he  be  discharged  therefrom,  or  if  he 
be  admitted  to  bail,  that  his  bail  be  exonerated,  or  if  money  be 
deposited  instead  of  bail,  that  it  be  refunded  to  the  defendant. 
(§  545.) 

Affirmance  of  conviction.]  On  a  judgment  of  affirmance  against 
the  defendant,  the  original  judgment  must  be  carried  into  execution, 
as  the  appellate  court  may  direct ;  and  if  the  defendant  be  at  large, 
a  bench  warrant  may  be  issued  for  his  arrest.  If  a  judgment  be  cor- 
rected, the  corrected  judgment  must  be  carried  into  execution  as  the 
appellate  court  may  direct.     (§  546,  as  amended  in  1882.) 

Judgment,  how  entered  and  remitted.]    When  the  judgment  of  the 

appellate  court  is  given,  it  must  be  entered  in  the  judgment  book, 

and  a  certified  copy  of  the  entry  forthwith  remitted  to  the  clerk  with 

whom  the  original  judgment  roll  is  filed,  or  if  a  new  trial  be  ordered 
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in  another  county,  to  the  clerk  of  that  county,  unless  the  judgment 
Le  reodci-ed  in  the  absence  of  the  adverse  paity,  in  which  case,  the 
court  may  direct  it  to  be  retained,  not  exceeding  ten  days.     (§  547.) 

Papers  on  appeal,  to  $*ematn  of  recoi-d.]  The  papei*s  i-eturned  to 
the  appellate  couit  must  there  remain  of  record,  and  are  not  to  be 
remitted  to  the  court  below.     (§  548.) 

Wlim  jurisdiction  of  appellate  court  ceases.^  After  the  certificate 
of  the  judgment  has  been  i*eniitted  as  provided  in  section  547,  the 
appellate  court  has  no  further  jurisdiction  of  the  appeal,  or  of  the 
proceedings  thereon ;  and  all  orders,  which  may  be  necessary  to  carry 
the  judgment  into  effect,  must  be  made  by  the  court  to  which  the 
certificate  is  remitted,  or  by  any  coiuii  to  which  the  cause  may  there- 
after be  removed.     (§  549.) 

Bail  upon  appeal  See  Bail  ;  Indictment  ;  Code  Cr.  Pro., 
§§  554,  556,  583,  584,  585. 

Appeals  to  court  of  sessions,  from  courts  of  special  sessions.  See 
Special  Sessions  ;  Code  Cr.  Pro.,  §§  749  to  772. 

Appeals  in  bastardy  cases.  Sec  Bastabdt  ;  Code  Cr.  Pro., 
^  861  to  880. 
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EYIDENOS. 


Under  thid  title  the  general  rules  and  principles,  only,  of  evidence 
will  be  treated  of.  Tlie  evidence  applicable  to  each  particular  species 
of  offeuse  will  be  found  stated  under  its  appropriate  head,  in  connec- 
tion with  each  offense  remarked  upon  in  this  work.  It  may  be  proper 
here  to  pi*emise.  that  the  rules  of  evidence  in  criminal  cases  are,  in 
most  respects,  the  same  as  in  civil  cases.  The  chief  distinction  which 
prevails  will  be  found  to  oiiginatc  in  that  caution  which  is  always 
observwl  when  life  or  liberty  is  in  question,  and  in  those  benign  pre- 
sumptions with  which  the  law  meets  every  accusation  involving  moral 
turpitude,  (a) 

The  subject  will  be  considered  in  the  following  order  : 

I.  GbITBRAI.  bulbs  of  BVIDBirCB  ;  AZTD  WHAT  ALLBQATIONS  MUST  BB  PBOVBD. 

n  Wbittbh  byidbbcb. 

1.  Public  documentB  and  records 

2.  Pnvate  documents. 

HL  PjLBOL  BVIDBVCB. 

1.  In  what  cases  admissible. 

2.  Competency  of  witnesses. 

3.  Credibility  of  witnesses. 

4.  Examination  of  witnesses. 

5.  Compelling  attendance  of  witnesses. 

6.  Their  fees  and  expenses. 

7.  Privileges  of  witnesses  from  arrest. 

IV.  SbCOBDABT  BVmBXCB. 
V.  PfiBSUMFTIYB  BVIDBXCB. 

VL  Hbabsat  bvidbbob. 

Va  COBFB8SIOJI8. 

(«0  8eeOow«n*Hin'fKotM,419.    8  Day,  888.    8  Hale's  P.  C.  !»• 
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[  •  394  ]  *  CHAPTER  L 

OBNSRAI.  RULBS  OF  EVZDBNOB,  AND  WHAT  ALLBOATIONS  BIU8T 


The  first  general  rule  respecting  evidence,  whether  in  civil  or 
criminal  cases,  which  we  shall  notice,  is  that  the  best  evidence  must 
be  given  of  which  the  nature  of  the  thing  is  capable,  (i)  (1)  That  is, 
no  evidence  but  the  best  in  degree  that  is  in  the  pai-ty's  power  or 
possession  shall  be  admitted.  Thus,  if  he  offer  a  copy  of  a  deed  or 
will  when  he  can  produce  the  original,  it  raises  a  presumption  that 
the  original  contains  something  which,  if  produced,  would  make 
agauist  him.  Therefore  a  copy  in  such  case  is  not  evidence.  But  if 
the  original  be  in  the  hands  of  the  adverse  party,  who  refuses  to  pro- 
duce it,  on  notice,  or  if  it  be  lost  or  destroyed  without  his  fault,  a 
copy  will  be  admitted,  for  it  is  then  the  best  evidence  in  his  power,  (c) 

(6)  Gilb.  £▼.,  IS.  Bull.  K.  p.,  208.  9  Co  wen,  (e)  Matt.  Dig.,  180.  Ball.  K.  P.,  888.  8  Barn. 
80.  A  Cres«.,  708. 

(1)  Rides  of  evidence,] — The  rules  of  evidence  in  civil  cases  are  applicable  also  to 
criminal  cases,  except  aa  othei*wise  provided  in  this  Code.    (Cade  Cr,  Pro,,  §  '692.) 

ElnoTvledge  of  juror.] — If  a  juror  have  any  personal  knowledge,  res- 
pecting a  fact  in  controversy  in  a  cause,  he  must  declare  it  in  open  court, 
during  the  trial.  If,  diuing  the  retirement  of  the  jury,  a  juror  declare 
a  fact,  which  could  be  evidence  in  the  cause,  as  of  his  own  knowled^Of 
the  jury  must  return  into  court.  In  either  of  these  cases,  the  juror  mak- 
ing the  statement  must  be  sworn  as  a  wituesSy  and  examined  in  the 
presence  of  the  parties.    (Id.,  §  413.) 

ViOTV  of  premises.] — ^When,  in  the  opinion  of  the  court,  it  is  proper 
that  the  jury  should  view  the  place  in  which  the  crime  is  charged  to 
have  been  committed,  or  in  which  any  material  fact  occurred,  it  may 
order  the  juiy  to  be  conducted,  in  a  body,  under  charge  of  proper  officers, 
to  the  place,  which  must  be  shown  to  them  by  a  judge  of  the  co\urt,  or  by 
a  person  appointed  by  the  court  for  that  purpose.    (Id.,  §  411.) 

Jury  receiving  evidence  out  of  court.] — ^When  the  jury  has  received  anjr  evidence 
out  of  court,  other  than  that  resulting  from  a  view,  as  provided  in  section  411,  by 
which  the  substantial  rights  of  the  defendant  have  been  prejudiced,  this  will  be 
g^und  for  a  new  trial,  u|K)n  his  application.     ($  465.) 

It  is  the  duty  of  a  jury  to  find  a  verdict  upon  the  evidence  given  on  the  trial,  end 
upon  that  alone,  without  any  addition  to  it  or  modification  of  it,  arising  out  of  the 
peculiar  scientific  acquirements  or  actual  knowledge  of  facts  in  conti^ovenry,  poonenwd 
oy  the  jurors,  or  any  of  them  $  though  the  weight  and  creilit  of  such  evidence  should 
be  judged  of  by  them  in  the  light  of  their  own  experience.  (People  v.  Zeiger^  9 
Park.,  355.) 
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And  if  the  party  have  no  copy,  then  parol  evidence  may  l>e  given  of 
the  contents  ;  and  there  is  no  difiereiice  between  civil  and  criminal 
proceedings  in  this  respect,  (^d  ) 

But  though  the  best  evidence  Is  required,  the  greatest  quantity  of 
existing  proof  is  not  Thus,  the  execution  of  a  deed,  attested  by 
several  witnesses,  may  be  proved  by  one  of  them  ;  and  if  no  witness 
can  be  produced,  proof  of  the  signature  of  one  is  sufficient,  {e)  So 
evidence  equal  in  degi-ee  to  that  for  which  it  is  substituted,  is  suffi- 
cient. Thus,  the  writer  of  a  paper  need  not  be  called  to  prove  he 
wrote  it ;  another  may  prove  the  handwriting.  (/) 

Parol  evidence  is  inferior  in  degree  to  written  evidence ;  conse- 
quently, written  evidence  must  be  first  resorted  to.  {rf)  But  if  a 
party  can  keep  a  written  instrument  out  of  view,  he  may,  if  ho  can, 
make  2k prima  foAne  case  by  parol,  which  it  lies  on  the  opposite  party 
to  rebut.  (A) 

\VTien  a  document  is  not  evidence  at  common  law,  and  a  copy  is 
made  evidence  by  act  of  parliament,  a  copy  must  be  produced.  The 
original  is  still  inadmissible,  (e ) 

Another  general  rule  is,  that  the  evidence  shall  he  confined  to  the 
point  in  issue,  {k)  Therefoi-e  it  is  not  allowable  to  show, 
on  the  trial  of  an  indictment,  •  that  the  prisoner  has  a  [  *  395  ] 
general  disposition  to  commit  the  same  kind  of  offense  as 
that  for  which  he  stands  indicted.  Nor  is  it  competent  for  the  prose- 
cutor to  give  evidence  of  facts  tending  to  prove  another  distinct 
offense,  for  the  pur^^ose  of  raising  an  inference  that  the  prisoner  has 
committed  the  offense  in  question.  {!)  (2)     But  where  several  offenses 

(0 1  T.  R.,  aOl.  (A)  Per  Baylev,  J.,  8  Barn.  &  Cress.,  710. 

(«l  SUrk.  Ev.»  a91.    Matt.  Dig.,  130.  (€)  i  Camp.,  ril,  n.    But  sec  6  T.  K,  534. 

I/I  bfcirk.  N.  P.  C,  187.    SUrk.  Ev.,  891.  (*)  Roscoo'a  Cr.  Ev.,  67.    2  Uuss.  on  Cr.,  694. 

it)  8  Barn.  A  CreM.,  7W.    1  Barn.  A  Adol.,  93.  (I)  Koscoe's  Cr.  Ev.»  67.    1  Lei^h,  674. 


On  a  trial  for  a  second  offense,  evidence  of  the  former  conviction  is  not  to  be 
dejected  hecaoae  it  alao  goes  to  prove  bad  character.     (Johnson  v.  People,  55  N.  T., 
513;  8.  C,  65  Barb.,  842.)    On  the  trial  of  an  indictment  for  an  assault  and  battery, 
etc,  which  contains  bat  a  sini^le  count,  after  the  prosecutor  has  proved  one  such  act 
be  can  not  give  evidence  of  another  offense,  committed  at  another  time.     (People  v. 
Bvpion,  1  Denio,  574.)    On  a  trial  for  murder,  the  prosecution  can  not  show  that  the 
prisoner  had  l)een  indicted  for  another  offense,  on  the  complaint  of  the  deceased. 
ISlokeM  v.  PeopUy  53  N.  T.,  164.)    But  it  is  no  objection  to  evidence,  on  a  trial  for 
bar^^lary,  that  it  tends  to  show  that  the  prisoner  has  committe<i  a  distinct  offense,  if 
pertinent  to  the  issue  before  the  jury.     (Osborne  v.  People,  2  Park.,  583  ;  Stout  v. 
BonpUj  4  id.,  71,  132.)    If  a  prisoner,  on  cross-examination,  without  objection,  call  out 
&dB  temUng  to  show  that  he  is  not  guilty  of  another  offense,  this  does  not  justifv  evi- 
dence on  the  part  of  the  prosecution,  to  prove  him  guilty  of  such  offense.     (Coleman 
T.  People,  55  N.  Y.,  81.)    Evidence  tending  to  prove  any  fact  constituting  an  element 
of  the  crime  charged  in  the  indictment  is  admissible,  though  it  may  also  tend  to  pi*ove 
the  prisoner  gailhr  of  some  other  offense.    (Weed  v.  Peofle,  56  N.  Y.,  628 ;  8.  C,  3 
T.  h  C,  60.)    Evidence  of  the  commission  ox  a  distinct  felony  may  be  given,  not  for 
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are  conuected  together  aud  form  part  of  one  entire  transaction,  then 
the  one  is  evidence  to  show  the  character  of  the  other,  (in)  So  overt 
acts  of  treason,  not  expi-essly  charged  in  the  indictment,  are  evidence, 
if  the}^  be  direct  proof  of  any  that  are  laid,  (n)  So  on  an  indictment 
for  cheating  a  tradesman,  evidence  of  the  defendant's  having  made 
fiike  representations  to  other  tradesmen  was  admitted,  (o)  Where  a 
person  put  marked  money  into  a  till,  and  set  one  to  watch,  evidence 
was  admitted  of  several  visits  to  the  till  by  the  prisoner,  of  several 
inspections  of  the  till  in  consequence,  and  of  the  decrease  of  the 
money  each  time ;  though  it  was  objected  that  these  were  several 
felonies,  {p)  So  whei-e  several  ai-ticles  are  found  in  the  prisoner's 
possession,  the  prosecutor  need  not,  on  the  mere  probability  that  the 
prisoner  stole  them  at  different  times,  confine  his  evidence  to  one  of 
them,  if  they  might  have  been  stolen  at  once,  (q) 

AVhere  the  prosecution  is  not  directly  for  a  crime,  but  for  a  penalty, 
evidence  of  the  character  of  the  prisoner  is  not  admissible,  (r)  But 
in  trials  for  felony  and  trejison  and  also  for  misdemeanors,  where  the 
direct  effect  of  the  prosecution  is  to  subject  the  defendant  to  corporal 
punishment,  witnesses  may  be  called  to  testify  to  his  general  charac- 
ter ;  but  not  as  to  particular  transactions,  (s)  Evidence  of  good 
character,  however,  will  be  of  no  avail  in  a  clear  case.  (/)  (3) 

(m)  2  Rasa,  on  Cr  ,  096.  iq)  Bv.  &  Moo.  C.  C,  148. 

(n)  4  dt.  Tr,,  661,  607.    HoU,  688.  (r)  2  bos.  A  P. ,  533. 

(o)  1  Camp.,  400.    4  Eaj^t,  171,  n.  {»)  Mutt.  Dig.,  128.    Peake'e  £v.,  7. 

ip)  6  Barn.  A  Cross.,  146.  (t)  Rouooe's  Cr.  Ev.,  7S,  u.  U) 

the  purpose  of  establishing  the  fact  on  trial,  but  in  oi'der  to  show  a  motive  for  com- 
mitting' it.  (People  y.  Wood^  3  Park.,  681.)  On  the  trial  of  an  indictment  for  obtain- 
ing* money  by  false  pretenses,  evidence  is  admissible  that  the  piisoner  and  his  co-de- 
fendants practiced  a  like  fraud  upon  another  pei*son,  a  day  or  two  previously,  in 
oi'der  to  establish  a  fraudulent  intent.  {Bielschopfiky  v.  People,  3  Hun,  40;  S.  C.,  5 
T.  &  C,  277 ;  60  N.  Y.,  616.)  Evidence  of  the  circumstances  connected  with  a  for- 
gery is  not  to  be  rejected  because  it  tends  to  prove  the  minor  offense  of  obtaining 
goods  by  false  pretenses.  (WoLtson  v.  People,  64  Barb.,  130 ;  8.  C,  52  N.  Y.,  645.) 
On  the  trial  of  an  indictment  for  forgeiy,  evidence  of  the  prisoner's  admission  of  the 
commission  of  other  forgeries  is  inaximissible.  {People  v.  Corbin,  56  N.  Y.,  863.)  On 
the  trial  of  an  indictment  for  receiving  stolen  goods,  it  is  not  comj>etent,  for  the  pur- 
pose of  showing  the  scienter,  to  prove  that  the  accused  has  received  other  propei-ty, 
fi-om  other  persons,  knowing  the  same  to  have  been  stolen.  (Coleman  v.  People,  55 
N.  Y.,  81.)  On  the  trial  of  an  indictment  for  petit  larcony,  pi-oof  of  attempts  to  com- 
mit other  (»ffenses  of  like  character,  on  distinct  orrnsions,  is  inadmipHible  to  pi*ove 
intent.  (People  v.  Justices  of  JSpeeinl  Sessions,  10  Huii,  158.)  On  the  trial  of  an 
indictment  for  procunng  an  abortion,  the  defendant,  being  examined  as  a  witness  in 
his  own  behalf,  may  be  asked,  on  cross-examination,  whether  he  had  not  committed 
other  offenses  of  a  similar  character.  (Maine  v.  People,  9  Hun,  113.)  Evidence  of 
the  commission  of  another  crime,  by  the  prisoner,  is  competent  w^here  it  is  relevant 
and  material  on  the  question  of  the  guilt  of  the  prisoner  of  the  crime  for  which  he  is 
on  trial.    (Hope  v.  People,  83  N.  Y.,  418.) 

(3)  Evidence  of  good  character  is  available  not  only  in  doubtful  cases,  but  where 
the  testimony  tends  very  strongly  to  establish  the  guilt  of  the  accused.    It  may  of 
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It  is  also  a  general  rule  that  where  the  defendant  pleads  the  gen- 
eral issue,  not  guilty,  the  prosecutor  must  prove  every  fact  and  cir- 

itself  create  a  doubt,  which  would  not  otherwise  exist.  {Senuten  v.  People^  43  N.  Y., 
6  :  People  v.  Lamb,  2  Keyes,  860 ;  8.  C,  2  Ab.  Pr.  [N.  S.],  148  ;  Jlyan  v.  People,  10 
Ab.  Pr.,  232 ;  People  v.  Cole,  4  Park.,  35 ;  Stover  v.  People,  56  N.  Y.,  315.)  But  the 
judge  is  not  bound  to  charge  that  proof  of  previous  good  character  is  a  sufficient 
defense  in  a  doubtful  case.  (Coats  v.  People,  4  Park.,  662.)  It  is  error  to  charp-e  a 
jury  that  evidence  of  the  prisoner's  good  character  is  entitled  to  far  inferior  weight, 
where  the  question  is  one  of  great  and  atrocious  criminality,  than  upon  accusa- 
tion of  a  lower  grade.  The  presumption  of  innocence  which  it  raises  varies  in 
force  with  the  circumstances,  but  not  with  the  grade  of  the  crime  imputed.  (Caip- 
eemi  v.  People,  16  N.  Y.,  501.)  Whera  evidence  of  good  character  is  introduced 
by  the  prisoner,  which  is  not  conti'overted  on  the  part  of  the  prosecution 
such  evioence  is  to  be  considered  b^  the  jury.  It  is  not  merely  of  value  in 
doubtful  cases,  but  will,  of  itself,  sometimes  create  a  doubt  when,  without  it,  none 
could  exist.  And  if  good  character  be  proved,  to  the  satisfaction  of  the  Jury,  it 
should  produce  an  acquittal,  even  in  cases  where  the  whole  evidence  slightly  pre- 
ponderated against  the  accused.  (JStepliejis  v.  People,  4  Park.,  396.)  Evidence  of 
the  prisoner's  bad  character  is  not  admissible,  unless  his  good  character  has  been 
attempted  to  *be  proved.  (People  v.  White,  14  Wend.,  111.)  Nor  is  evidence 
of  the  good  character  of  the  prosecutrix  admissible,  on  a  trial  for  rape,  until  first 
impeached  by  the  prisoner.  (People  v.  HtUse,  3  Hill,  309 ;  People  v.  Uay,  7  N.  Y., 
378 ;  S.  C,  1  Park.,  808.)  On  a  trial  for  murder,  in  the  absence  of  any  evidence 
that  the  deceased  had  assaulted  the  prisoner,  evidence  to  show  that  the  deceased  was 
of  a  quarrelsome,  vindictive  and  brutal  character,  is  inadmissible.  {People  v.  Lamb, 
54  Barb.,  842  ;  S.  C,  2  Ab.  Pr.  [N.  8.],  148.)  Evidence  concerning  the  previous  good 
character  of  the  accused  must  be  duly  considered  by  the  jury ;  and  a  charge  that  the 
jury  may,  in  their  discretion,  reject  such  evidence  entii-ely,  is  erroneous.  (8  C,  2 
Keyes,  360.)  Evidence  of  good  character  is  not  admissible  on  the  trial  of  an  indict- 
ment for  assault  and  battery ;  as  this  does  not  necessarily  involve  moral  tur])itude. 
{OillespU^e  Case,  4  C.  H.  Rec.,  154.)  On  a  trial  for  homicide,  the  character  of  the 
deceased  as  a  dangerous,  violent  and  quarrelsome  man  is  not  evidence,  where  it  does 
not  appear  that  such  character  was  known  to  the  prisoner.  {Reynolds  v.  People,  17 
Ab.  Pr.,  413.)  Where  the  prisoner  is  criminated  by  an  admitted  accomplice,  the 
omission  toprove  good  character  affords  a  strong  pi^esumption  of  guilt.  (People  v. 
Vane,  12  Vfend.,  78.)  Where  the  accused  is  examined  as  a  witness  in  his  own 
behalf,  and  the  prosecution  gives  evidence  of  his  bail  chai'acter,  such  evidence  goes 
only  to  the  question  of  his  credit  as  a  witness  ;  not  to  that  of  his  guilt  or  innoc«^nce. 
(Adams  y.  People,  9  Hun,  89.)  On  a  trial  for  murder,  evidence  of  the  character  of 
the  deceased  is  not  admissible,  unless  some  ground  for  it  is  laid  in  the  pi^evioiis  tect- 
timony.  (Thomas  v.  People,  67  N.  Y.,  218.)  Where  the  character  of  the  deceased 
is  attacked  by  the  prisoner,  the  prosecution  may  give  evidence  of  his  subsequent 
conduct,  in  rebuttal.  (Id,)  Where  the  evidence  is  cii'cnmstantial,  no  inference  is  to 
be  drawn,  against  the  pi-teoner,  from  his  omission  to  give  evidence  of  good  chai'ac- 
ter. (People  v.  Bodine,  1  Denio,  281 ;  8.  C,  Edm.  R.,  36  ;  Onnshy  v.  People,  53  N. 
Y.,  472 ;  AckUy  v.  People,  9  Barb.,  609  ;  Donoghoev.  People,  6  Park.,  120.) 

On  a  trial  for  murder  it  is  not  erroneous  for  the  court  to  charge  the  jury  that  they 
have  a  right  to  take  into  consideration  all  the  evidence  in  the  case  showing  that  the 
acts  and  conduct  of  the  prisoner  previous  to  the  commission  of  the  alleged  offense, 
as  well  as  the  testimony  of  the  witnesses  speaking  directly  to  his  character,  for  the 
purpose  of  determining  what  his  character  was.    (Carrington  v.  People,  6  Pnik.,  336.) 

Habitual  criiainote. j— Upon  proof  that  a  person  has  .been  adjudgecl  an  habitual 
criminal,  when  ho  is  charged  with  a  crime  committed  thereafter,  the  pi-osecution 
may  introduce,  upon  the  trial  or  examination,  eridence  as  to  his  pi'evioua  character. 
In  the  same  manner,  and  to  the  same  extent,  as  if  he  himself  had  first  given  evidence 
of  character,  and  put  the  same  in  issue.     (Cdde  Cr.  Pro.,  §  513.) 

Upon  a  trial  for  murder,  the  defendant  testified  that  he  was  attacked  by  the 
deceased,  and  used  the  knife  in  self-defense.  He  then  offered  to  show  specific  acts 
of  violence,  committed  by  the  deceased,  on  other  occasions,  upon  other  people,  and 
also  to  show  the  character  of  the  deceased  to  be  bad,  ftx)m  general  I'eputation,  for 
violence.    Held  that  the  court  properly  excluded  the  evidence  tending  to  prove  spe- 
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cumstance  stated  in  the  indictment  which  is  mcUerial  and  necessary 
to  constitute  the  offense,  {u)  Thus,  all  facts  stated  on  the  face  of  the 
indictment  which  enter  into  the  substance  of  the  offense  charged,  and 
all  facts  necessary  to  constitute  the  offense,  though  not  so  stated,  must 

(«)  Arch.  Cr.  PI.  ft  Sv.,  05. 

cific  acts  of  violence  upon  other  occasions,  but  erred  in  excluding  that  which  tended 
to  show  that  the  general  character  of  the  deceased,  for  violence,  was  bad.  (Nichols 
V.  Peop/e,  23  Hun,  165.) 

In  cases  not  free  from  doubt,  the  jury  are  at  liberty  to  consider  the  prisoner's  pre- 
vious good  chai*acter ;  but  such  a  defense  is  not  available  whei*e  the  guilt  of  the 
accus^  is  clearly  established.     (People  v.  HainmiU,  2  Park.,  223.) 

Evidence  of  a  prisoner's  good  chai*acter  is  admissible  in  all  criminal  cases,  and  is 
to  be  considered  by  the  jury,  whether  the  evidence  of  the  prisoner's  guilt  be  doubt- 
ful and  uncei*tain,  or  sti*ong  and  conclusive  ;  but  in  the  latter  case,  it  is  of  compara- 
tively little  imi)ortance.    (People  v.  Moettf  23  Hun,  60.) 

A  witness  called  to  impeach  general  chai'acter,  must  be  able  to  state  what  is  |pen- 
erally  said  of  the  pei'son  by  those  among  whom  he  dwells,  or  with  whom  he  is  chiefly 
conversant.     (Conkey  v.  People,  5  Park.,  31.)  * 

On  the  trial  of  an  indictment,  the  court  charged  that  the  fact  that  the  piisoner  had 
failed  to  introduce  evidence  as  to  his  pi*evious  good  character  was  an  element  in  the 
case  which  the  jury  had  a  right  to  take  into  consideration  in  determining  his  guilt  or 
innocence.  Held,  tnat  this  was  error ;  for  which  the  conviction  was  reversed.  (Donog^ 
hoe  V.  People,  6  Park.,  120.) 

On  a  trial  for  murder,  it  is  not  erroneous  for  the  court  to  charge  the  jury  that  they 
have  a  light  to  take  into  consideration  all  the  evidence  of  the  case,  showing  the  acts 
and  conduct  of  the  prisoner  previous  to  the  commission  of  the  alleged  offense,  as  well 
as  the  testimony  of  the  witnesses  speaking  directly  to  his  character,  for  the  purpose 
of  determining  what  his  character  was.    (Carrington  v.  People,  6  Park.,  336.) 

The  good  character  of  a  prisoner  can  not  avail  against  clear  proof  of  guilt.  It  is 
only  where  doubt  exists  as  to  the  commission  of  the  crime  and  the  intent  of  the  party, 
that  good  character  will  protect  him.  ( Wagner  v.  People,  54  Barb.,  367 ;  aff 'd  2 
Keyes,  684.) 

Whenever  a  prisoner,  on  the  trial,  puts  his  general  character  in  issue,  by  his  own 
act,  he  takes  the  risk  of  its  being  proved  bad,  and  of  eveiy  presumption  which 
such  proof  legitimately  raises  against  him.  (Burdick  v.  People,  58  Barb.,  51.) 
Hence,  if  he  avails  himself  of  the  privilege,  given  by  statute,  of  testifying  as  a  wit- 
ness in  his  own  favor,  he  necessarily  puts  his  genei'al  character  and  credibility  as  a 
witness  in  issue,  and  makes  it  the  proper  subject  of  evidence  on  that  question.  (Id,) 
When  he  makes  himself  a  witness,  he  becomes  subject  to  all  the  rules  applicable  to 
other  witnesses,  notwithstanding  his  other  chai'acter,  of  a  p^rty  on  trial  foi*  a  felony. 
(Id.)  The  statute  which  allows  a  prisoner,  on  trial  for  a  crime,  to  become  a  witness 
in  his  own  l)ehalf,  at  his  election,  does  not  protect  him  froa#  being  impeached,  the 
same  as  any  other  witness.     (Id,) 

Whei*e,  upon  the  trial,  no  proof  is  given  as  to  general  character  of  the  defendant, 
the  law  assumes  that  it  is  of  ordinary  fairness.  (Acklev  v.  People,  9  Barb.,  609.)  A 
prisoner  on  trial  may  show  what  his  reputation  is,  and  then  the  question  is  open  to 
the  prosecution,  and  for  the  jury  to  determine,  like  other  controverted  facts,  but  if 
the  prisoner  chooses  to  g^ve  no  evidence  on  the  subject,  the  jui^y  are  not  at  liberty  to 
indulge  in  conjecture  that  his  character  is  bad,  in  oi*der  to  infer  that  he  is  guilty  of 
theparticular  crime  charged.     (Id,) 

The  good  character  of  the  prisoner  is  always  a  proper  subject  for  the  consideration 
of  a  jurv.  It  may  be  taken  into  consideration  not  only  in  a  case  where  doubt  of  guilt 
exists,  but  it  may  sometimes,  of  itself^  generate  a  doubt  in  the  minds  of  the  jury. 
But  where  a  clear  case  of  guilt  is  made  out  on  the  proof,  evidence  of  good  character 
is  of  comparatively  Uttie importance.    (Lowenberg  v.  People,  5  Park.,  414.) 

Evidence  concerning  the  previous  good  character  of  the  accused  must  be  duly  con- 
sidered by  the  jury ;  and  a  charge  that  the  jury  "lay,  in  their  discretion,  reject  such 
evidence  entirely,  is  erroneous.  (People  y.  Lamb,  2  Keyes,  860;  6  Ab.  Pr.  [N.  S.], 
148.) 
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be  proved,  (v)  And  all  the  distinctions  between  material  and  imma- 
terial averments  are  equally  well  settled  in  criminal  as  in  civil  cases. 
Thus  averments  wholly  unconnected  with  the  charge  may  be  treated 
as  surplusage,  and  need  not  be  proved,  (w)  And  where  averments  in 
an  indictment  ai*e  divisible,  it  is  sufficient  if  the  substantive  crime 
stated  be  proved,  though  not  to  the  full  extent  charged.  As 
where  a  defendant  is  charged  with  having  done  and  *  caused  [  *  396  ] 
to  be  done,  &c.,  proof  of  either  is  sufficient ;  (x)  ov  forged 
or  caused  to  be  forged,  (y)  So  where  a  man  was  charged  with  pub- 
lishing a  lil>el  agiiinst  magistrates  with  intent  to  defame  them  and  aho 
to  bring  the  administration  of  justice  into  contempt,  Bay  ley,  J.  held 
proof  of  either  intention  sufficient,  {z) 

On  an  indictment  for  felony y  a  felony  must  be  proved ;  but  the 
defendant  may  be  convicted  of  a  felony  of  less  atrocity  than  that 
alleged  ;  as  on  an  indictment  for  murder  he  may  be  found  guilty  of 
manslaughter ;  {a)  or  when  indicted  for  breaking  a  house  and  steal- 
ing, he  may  be  convicted  of  simple  larceny,  (i)  On  an  indictment 
under  the  statute  of  stabbing,  he  may  be  acquitted  of  the  statutable 
offense  and  found  guilty  of  felonious  homicide,  (c)  On  an  indictment 
for  stealing  privately  from  the  person,  he  may  be  found  guilty  of  the 
larceny  only,  {d )  On  an  indictment  for  grand,  the  offense  may  be 
reduced  to  petit  larceny  ;  (e)  robbery  may  be  softened  into  felonious 
theft ;  (y)  and  evidence  of  a  man's  being  a  principal  in  the  second 
degree  will  support  an  indictment  charging  him  as  principal  in  the 
first  degree,  and  e  contra,  {ff)  Where  an  intent  is  laid  to  steal  the 
whole,  and  the  evidence  is  of  an  intent  to  steal  a  part,  it  seems  to  be 
sufficient,  iji)  And  on  an  indictment  founded  on  a  statute  the  defen- 
dant may  be  found  guilty  at  common  law.  (e) 

But  a  defendant  can  not  be  found  guilty  of  a  misdemeanor  on  an 
indictment  for  felony  ;  because  he  would  by  that  means  lose  the 
benefit  of  having  a  copy  of  the  indictment,  a  special  jury,  and  of 
making  his  full  defenso  by  counsel. (^) 

Where  the  offense  appears  from  the  evidence  to  be  of  a  higher 
degree  than  is  alleged  in  the  indictment,  it  is  in  the  discretion  of  the 
court  to  discharge  the  juiy,  and  direct  another  indictment  to  be  pre- 

(V)  9  Leach,  6M.  (tf)  1  Leaoh,  240.    2  Hale,  802. 

(w)  1  Chit.  Cr.  L.»  284.  («)  2  Hale.  802.    2  Sir.,  1134. 


(X)  2  Camp.,  583.  (/)  Id.,  ii.    2  Hawk.,  ch.  47,  §  6. 

(y)  1  Barr.,  400.  (o)  Fost.  851.    1  Hale,  189 

(9r  8  Stark.,  89.  (1)  Rv.  &  Moo.  C.  C,  107. 
—  .  .  ^      .       .     


(y)  1  Barr.,  400.  (o)  Fost.  851.    1  Hale,  182. 

(9r  8  Stark.,  89.  (1)  Rv.  &  Moo.  C.  C,  107 

(•)  9  Co. ,  676  (0  2  Hawk. ,  ch.  46,  ( 173. 

(»)  2  Hale,  208.  {k)  Str.,  1187.    KeL,  29.    Cro.  Car.,  882. 

(0)  Style,  86.    2  Hale,  802. 
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ferred.  (J)  Thus,  where  a  prifioner  is  accused  of  murder,  and  the  crime 
amounts  to  petit  treason,  the  court  will  not  direct  an  acquittal,  but 
discharge  the  jury  of  that  indictment  and  direct  a  fresh  bill  to  be  pre- 
feri'ed,  lest  he  should  avail  himself  of  the  previous  acquittal.(77))  Upon 
an  indictment  for  burglary  and  larceny,  against  two,  one  may  be 
found  guilty  of  the  burglary  and  larceny,  and  the  other  of  larceny 
only,  (n) 

The  several  parts  of  an  indictment,  and  other  facts,  required  to  be 
thus  proved,  may  be  considered  under  the  following  heads : 

Venue  and  place.]  As  a  general  rule,  the  offense  must  be  proved 
to  have  been  committed  in  the  county  where  the  defendant 
[  *397  ]  is  indicted.  The  *  particular  cases  in  which  the  legisla- 
ture have  dispensed  with  this  rule  and  extended  the  juris- 
diction, will  be  found  noticed  in  the  different  heads  under  which  they 
occur.  If  the  offense  prove  to  have  been  committed  out  of  the  juris- 
diction of  the  court,  the  defendant  must  be  acquitted.  It  is  not  in 
general  necessary,  even  in  treason  or  murder,  to  prove  that  the  offense 
was  conunitted  in  the  precise  village,  parish,  or  place,  laid  in  the 
indictment.  Any  where  within  the  proper  county  is  sufficient,  (o) 
But  where  place  is  the  essence  of  the  crime,  as  in  burglary,  &c.,  the 
parish  or  place  must  be  proved,  {p)  And  so  wherever  it  is  stated 
as  matter  of  local  description,  and  not  merely  as  venue.  So  also  where 
the  indictment  is  on  a  particular  statute  which  gives  the  penalty  to 
the  poor  of  the  parish  where  the  offense  was  committed,  {q) 

Time.]  In  no  case  need  the  precise  day  or  even  year  be  proved  as 
laid,  except  where  the  time  entei'S  into  the  essence  of  the  offense ;  (r)  (4) 
jis  in  burglary ;  yet  there  it  is  not  necessary  to  prove  strictly  the 
hour  or  da}'-  as  laid,  if  it  be  proved  to  have  taken  place  in  the  night- 
time. (5)  So  where  it  was  averred  that  a  barn  was  set  fire  to  in  the 
night-time,  it  was  holden  not  necessary  to  prove  it  so,  for  the  aver- 
ment was  unnecessary,  (/)  But  a  variance  in  the  date  of  a  deed  or 
other  written  instrument  is  fatal,  (u)     Where  several  offenses  are 

(I)  Post.,  327.  (r)  9  East,  les.    S  Inst.,  218.    Holt.,  SOI.    1 

(m)  M.,  lb.    1  Chit.  Or.  L.,  637, 8, 0.  Arch.  Cr.  PL,  n9. 
(n)  Russ.  A  Ry.  C.  0.,844  («)  2  East's  P.  C,  518. 

KO)  2  Hawk.,  ch.  25,  i  84.    Bass,  ft  By.  C.  C,       {t)  Id.,  iU21,  1035. 
9.    Matt.  Dig.,  118.  («)  See2 Camp.,  907,  n.    4  id.,  20O.    IT.  R., 

(p)  2  Hale,  179,  214.    4  Bl.  Com.,  806.  656. 
(g)  Matt.  Dig.,  118. 

(4)  It  is  a  rule  that  time  and  place*  when  and  where,  the  crime  waa  committed, 
must  V)e  stated  with  certainty  in  the  indictment ;  bat  it  is  not  necessary  to  prove 
them,  on  the  trial,  as  stated,  unless  they  are  ueuesaai*y  iogredients  of  the  offense. 
{People  V.  Stocking,  50  Bai*b.,  573.) 
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described  as  having  been  committed  on  such  a  day  and  divers  days 
and  times  afterwards,  evidence  can  not,  it  seems,  be  admitted  to 
prove  more  than  one  offense  prior  to  the  day  named,  (v)  And  if  a 
person  be  charged  with  burglary  and  larceny  committed  on  the  day 
laid  in  the  indictment,  the  prosecutor  can  not  be  admitted  to  prove 
a  distinct  larceny  on  a  prior  day.  (w)  Overt  acts  of  treason  may  be 
proved  to  have  been  committed  on  a  day  different  from  that  laid  in 
the  indictment  (x) 

Names  of  parties.]  A  variance  between  the  proof  and  the  state- 
ment of  the  i-eal  name  of  the  prosecutor,  or  a  third  party,  is  fatal, 
unless  the  name  can  be  rejected  as  surplusage,  (y)  Where  a  defend- 
ant was  indicted  on  the  repealed  statute  of  12  Anne,  ch.  7,  for  steal- 
ing in  the  dwelling-house  of  A.  B.,  on  failure  of  strict  proof  that  it 
was  the  dwelling-house  of  A.  B.,-  he  was  acquitted  of  the  caj^ital 
charge,  and  found  guilty  of  simple  larceny  only,  (z)  If  a  party  be 
described  as  a  person  to  the  jurors  unknown,  and  it  gppear  that 
at  the  time  of  finding  the  bill  his  name  was  known,  he  will  be 
acquitted,  (a) 

•  Goods.]  In  offenses  relating  to  personal  property,  [  *  398  ] 
the  evidence  must  correspond  with  the  description  of  the 
goods  in  an  indictment ;  as  in  larceny — an  indictment  for  stealing  a 
pair  of  shoes  can  not  be  supported  by  evidence  of  a  larceny  of  a 
pair  of  boots.  (6)  A  variance  in  the  number  of  the  goods  (if  the 
precise  number  stated  do  not  constitute  the  essence  of  the  offense), 
is  not  material,  (c) 

Written  instruments.]  A  written  instrument  set  out  in  the  indict- 
ment must  be  proved  as  laid,  or  a  variance  will  be  fatal,  (d) 

Sums  and  value.]  Except  where  the  precise  sum  stated  forms  the 
essence  of  the  offense,  or  is  matter  of  description,  as  in  forgery,  it  is 
ill  general  unnecessary  to  prove  the  precise  sum  as  laid.  Thus,  in  an 
indictment  for  extortion,  or  for  taking  a  greater  brokerage  than  is 
allowed  by  law,  it  is  not  necessary  to  prove  the  taking  of  the  precise 
sum  as  laid,  (e)  Where  to  constitute  an  offense,  it  is  essential  that 
property  should  be  of  a  certain  value,  it  must  be  proved  to  be  suffi- 
cient for  that  purpose.  (/ ) 

Knowledge  andintenL]     Knowledge  and  intent  can  not  be  directly 

(r)  Ball,  N.  P.,  86.    1  Saand.,  24,  n.    1  Stark.,  (a)  3  Camp.,  264. 

7SA.  (6)  Arch.  Cr.  PI.,  66. 

(»)  S  Leaoh,  708.  (c)  2  Chit.  Iturn,  24. 

(X)  Post.,  8, 9.    I  East's  P.  C,  125.  (d)  Malt.  Dig.,  119. 

(y)  Rr.  ft  Moo.  C.  C,  S57.    S  kacfs  P.  C.»  693.  K!t\  6  T.  11.,  265, 462.    4  id.,  690. 

(«)  Leach,  889,  n.  a,  268.  (/)  Matt.  I>iff.»  120.  i 
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proved  (except  by  a  confession),  but  wnen  material,  evidence  must 
be  given  of  such  circumstances  as  will  enable  the  juiy  fairly  to  infer 
them  ;  and  when  the  tendency  of  the  action  is  direct  and  manifest, 
it  must  bo  presumed  that  the  prisoner  designed  the  result.  (^)  So, 
for  tlic  purpose  of  establishing  a  guilty  knowledge  or  intent,  proof 
of  other  acts  of  a  similar  nature  with  those  constituting  the  princi- 
pal charge,  is  some  times  admissible,  (h)  Thus,  on  an  indictment  for 
murder,  former  attempts,  former  menaces  or  expressions  of  vindic- 
tive feelings  by  the  defendant  to  the  deceased,  or  the  existence  of 
any  instigating  motive,  are  admissible,  (i)  (5)  So  for  uttering  forged 
notes  or  counterfeit  coin,  evidence  of  other  utterings  has  been  admit- 
(^)« 

(A)l 


)  0  East,  464.  «)  Aroh.  Cr.  PL,  7S. 

Deuio,  674,  per  Bronson,  J. 


(5)  The  inference  of  an  intent  to  kill  may  be  drawn  fi'om  the  use  of  a  deadly 
weapon,  and  the  manner  in  which  it  was  used.  (People y,  Rogers,  13  Ab  Pi*.  [N.  S.J, 
370.)  The  prisoner,  beins'  pureued,  in  the  night  season,  by  a  shouting  mob,  threat- 
ening his  life,  was  seized  by  some  pei-son,  whom,  in  self-defense  he  instantly  killed. 
The  pei*son  thu#killed  proved  to  be  a  police  officer,  seeking  his  arrest.  Held  that  it 
was  material  for  the  prosecutor  to  fix  upon  the  prisoner  pi-esumptive  knowledge,  at 
the  time  of  the  killing,  of  the  official  ch:iracter  of  the  deceased.  ( i'ates  v.  People,  32 
N.  Y.,  609.)  This  presumptive  knowledge  of  the  prisoner  that  the  deceased  was  an 
officer,  may  be  established  by  circumstantial  evidence,  such  as  that  the  deceased 
was  clad  in  the  uniform  and  insignia  of  his  office,  and  that  it  was  light,  at  the  time, 
that  the  prisoner  must  have  seen  such  uniform,  etc.  (Id.)  The  intention  to  take 
life  constitutes,  un<ler  our  statute,  the  main  distinction  between  murder  and  man- 
slaughter. (People  V.  Aiuttin,  1  Park.,  154  )  If  the  facts  pi'oved  upon  a  criminal 
trial  are  capable  of  two  constructions,  or  if,  in  one  view  of  the  evidence,  a  partic- 
ular intent  may  be  found,  and  yet  the  facts  may  iustify  the  finding  of  an  intent 
involving  another  degree  of  guilt,  the  couH  is  bounu,  upon  request  of  the  prisoner, 
to  declare  the  rule  of  law  applicable  to  the  case  in  either  aspect.  (Foster  v.  People^ 
50  N.  Y.,  508.)  Where  a  fraudulent  intent  is  an  element  in  the  offense,  the  prisoner 
may  give  evidence  to  negative  such  fraudulent  intent.  (Babcock  v.  People,  15  Hun, 
347.)  Pi-oiwr  pei'formance  of  a  duty  imposed  by  law  is  not  dispensed  with  simply 
because  the  pci*8on  thinks  that,  in  doing  it  in  an  unauthorized  manner,  or  after  nia 
own  fashion,  he  has  not  done  the  best,  under  the  circumstances,  in  his  judgment. 
The  question  is,  whether  he  has  been  guilty  of  willful  neglect,  in-esjiective  of  motive 
or  intent  to  commit  a  crime.  (Cowley  v.  People,  8  Ab.  N.  C,  1.)  When  one  accused 
of  a  crime  is  preven  to  have  done  the  act  charged,  the  burden  is  upon  him  to  satisfy 
the  jury  that  he  did  it  honestly,  and  without  anv  intention  to  commit  a  crime.     (Id,) 

On  a  trial  for  an  assault  upon  H.  with  a  deadly  weapon,  with  an  intent  to  kill  him, 
the  pi*osecution  wits  allowed  to  show  that  the  defendant  had,  shortly  before  the 
alle^fed  assault,  forg^  the  name  of  H.  to  two  promissory  notes,  which  notes  he  had 
in  his  possession  up  to  the  time  of  committing  the  assault.  Held  that  the  evidence 
was  properly  received ;  as  it  tended  to  establish  a  motive  for  the  commission  of  the 
offense,  other  than  that  charged  in  the  indictment.     (Poivtiu8  v.  People,  21  Hun,  328.) 

An  intent  to  kill,  formed  on  the  instant  of  the  killing,  is  within  the  meaning  oi 
the  word  **  premeditated,"  under  the  act  of  1862,  amending  the  law  of  murder,  as 
well  as  under  the  Revised  Statutes.  (Laneraan  v.  People,  6  Park.,  209.)  Conceal- 
ment is  evidence  of  malice,  and  tends  to  establish  a  ^premeditated  design  to  commit 
the  deed.    (Id.) 

Intent  to  restore.]— The  fact  that  the  defendant  intended  tx)  restore 
the  property  stolen  or  embezzled  is  no  ground  of  defense,  or  of  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before  complaint  to  a 
magistrate,  charging  the  commissiou  of  the  crime.    (Penal  Code,  §  549.) 

844 


Chap.  1.]  EviDBNCB.  398 

ted,  though  not  charged  on  the  record,  (k)     In  another  case,  the 
judge  in  his  discretion  refused  it.  (I) 

In  misdemeanors,  distinct  offenses,  when  charged,  may  be  proved  ;(m) 
but  it  is  otherwise  in  felonies,  (n) 

The  identity  of  the  defendant  must  be  established.  For  this  pur- 
pose the  attention  of  the  witness  may  be  directed  to  the  person  in 
court,  and  he  may  be  asked  if  that  is  the  person  of  whom  he  has 
spoken,  (o)     Identity  is  a  question  for  the  jury,  (p)  (6) 

Negative  and  affimuUive  averments.]  In  indictments  on  statutes, 
where  an  exception  ov  proviso  is  mixed  up  with  the  description  of  the 
offense,  then  if  the  subject  of  the  averment  relate  to 
the  defendant  *  personally,  or  is  peculiarly  within  his  *  399  ] 
knowledge,  the  prosecutor  need  not  prove  the  negative, 
but  the  defendant  must  prove  the  affirmative  as  matter  of  defense.  If, 
on  the  contrary,  the  subject  of  such  averment  relates  pei'soually  to 
the  prosecutor,  or  be.  peculiarly  withhi  his  knowledge  (or,  at  least, 
as  much  so  as  in  that  of  the  defendant),  the  prosecutor  must  prove 
the  negative.  (9)  Thus,  on  an  indictment  for  selling  ale  without  a 
license,  it  lies  on  the  defendant  to  prove  his  license,  (r)  Where  an 
act  is  required  to  be  done  by  any  person,  the  law  presumes  that  done 
which  ought  to  be  done,  and  throws  the  burthen  of  proving  the  nega- 
tive upon  the  party  who  insist  on  it.  (s) 

Presumptions  of  law,  and  facts  of  which  the  courts  ex  officio  take 
notice  without  proof,  need  not  be  proved,  if) 

Opinions.]  The  geuei-al  rule  is  that  witnesses  must  confine  them- 
selves to  facts,  and  that  mere  opinions  are  not  admissible  ;  {u)  except 
in  the  case  of  professional  or  scientific  men,  in  reference  to  questions 
depending  on  science  or  skill  in  their  particular  art.  {v)  Thus  the 
opinion  of  medical  men  is  good  evidence  to  go  to  a  jury,  on  the  trial 

{ks  Ban.  A  Ry.  C.  C,  133.    1  New  liep.,  M.  (r)  5  Maale  A  Sel.,  809. 

(I)  3  Car.  A  Payne,  683.  («)  3  East,  192.    8  Camp.,  10.    10  East,  216. 

(»)  t  Barr.,  984.  (t)  2  HvXvr.  N.  P.,  709.    8  East,  192.    8  Camp., 

(A)  2  Camp.,  182.    By.  A  Moo.  C.  C,  894, 146.    10,  12. 

(o)  2  Scark.,  128.  (u)  7  Barb.,  814. 

(p)  1  Chit.  Cr.  L.,  658.  (v)  7  Verm.  Bep.,  161.    Buss.  A  By.  C.  C, 

(«)  Arch.  Cr.  PL  and  Ev..  70.  466.    4  Wend.,  820. 

(6)  As  a>n  aid  to  identification  of  persons  chai^ged  to  have  been  concerned  in  a 
burglary  and  homicide,  their  photogi'aphic  likenesses  taken  after  death,  may  be 
ezhibitcMl  to  witnesses  acquainted  with  such  persons  in  life.  (Ruloff  v.  People^  45  N. 
Y.,  213 ;  8.  C-  5  Lans.,  261 ;  11  Ab.  Pr.  [N.  8.],  245.) 

Upon  the  fa-ial  of  one  indicted  for  a  violation  of  section  4  of  the  act  of  1876  (ch.  122),  , 
in  fulin^  to  provide  a  child  in  his  custody  with  suitable  food  and  medicine,  photo- 
graphs of  the  child,  taken  soon  after  its  removal  from  the  custody  of  the  defendant, 
to  a  hospital,  the  accuracy  of  which  are  established  by  the  testimony  of  witnesses, 
are  admisable  to  give  an  accurate  representation  of  its  physique  at  or  about  tho 
time  of  ita  removaL    iOowUy  v.  FwpU^  21  Hun,  415.) 
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of  au  indictment  for  a  homicide  ;  and  their  opinions  may  be  asked 
upon  supposed  cases,  similar  to  the  one  before  the  court,  (w)  So, 
where  the  defense  is  insanity,  a  witness  of  medical  skill  may  be  asked 
whether  such  and  such  appearances  proved  by  other  witnesses  are  not, 
in  his  judgment,  symptoms  of  insanity.  But  it  is  doubted  if  he  may 
be  asked  whether,  from  other  testimony  given,  the  act  with  which 
the  prisoner  is  charged  is,  in  his  opinion  an  act  of  insanity  ;  for  that 
is  the  very  point  before  the  jury  to  decide,  (x)  A  physician  who  has 
not  seen  the  patient  may,  after  hearing  the  evidence  of  othei's,  be 
called  to  prove  on  oath  the  general  effects  of  the  disease  described  by 
them,  and  its  probable  consequences  in  the  particular  case,  (y)  So, 
on  a  question  as  to  the  mental  capacity  of  the  grantor  in  a  deed,  the 
opinion  of  an  intimate  acquaintance  ;  not  a  medical  man,*  as  to  the 
condition  of  the  grantor's  mind,  is  competent  when  connected  with  facts 
and  circumstances  within  his  knowledge  and  disclosed  by  him  in  his 
testimony  as  the  foundation  of  his  opinion,  {z)  Yet  the  opinions  of 
witnesses,  as  to  the  capacity  of  a  testator  to  do  business,  or  make  a 
will,  unless  supported  by  good  reasons,  founded  on  facts  which  war- 
rant them,  are  entitled  to  little  or  no  regard,  (a)  (7)  And  the  opin- 
ions of  witnesses  as  to  the  improbability  of  a  blow   having  been 

(«0)  3  Halst..  344.  (*)  7  Barb.,  814. 

(X)  RuB8.  A  By.  C.  C,  456.    See  ante,  p.  S70.        (a)  9  Conn.  Bep.,  108. 
'  (y)  Peake'B  Bt.,  306.    Matt.  Dig.,  137. 


(7)  A  physician  and  surgeon  is  competent,  as  an  ezx)ei't,  to  express  an  opinion  on 
the  point  whether  fractures  on  the  skull  of  the  deceased,  produced  in  coui*t,  could 
have  been  pi*oduced  by  blows  fi-om  a  gun,  also  shown  to  the  witness,  in  court.  IGar' 
diner  v.  People^  6  Park.,  155.)  The  prisoner's  counsel  asked  an  unprofessional  wit- 
ness, *'  Have  you  discovered  G.,  while  he  has  been  in  jail,  to  be  a  man  of  very  weak 
mind  V*  Held  that  the  question  was  properly  excluded  as  leading,  immaterial,  and 
calling  for  an  opinion  which  only  an  expert  could  j^ve.     (Id.) 

A  non-professional  witness  was  askea  for  his  opinion  as  to  the  mental  condition  of 
the  prisoner,  at  the  time  of  the  occurrence.  His  opinion  being  excluded ;  held  that 
the  ruling  was  cori-ect.     (O'Brien  v.  People,  48  Barb.,  274.) 

On  a  tnal  for  murder,  the  foim,  nature,  extent,  depth,  length,  width  and  direction 
of  the  fatal  wounds,  with  their  precise  location  on  the'  head,  the  amount  of  force 
requisite  to  produce  them  and  the  probable  shai)e  of  the  instrument  being  proved,  it 
is  not  competent  to  receive  the  opinion  of  a  surgeon  as  to  the  probable  position  of  the 
deceased  when  the  blows  were  received.  Surgeons  ai*e  not  presumed  to  be  experts 
in  the  matter  of  giving  or  receiving  such  blows ;  and  the  jury  ai*e  equally  capable 
of  drawing  the  pit)per  inference  &om  the  facts  proved,  if  matenal.  (Kenn^ly  v. 
P&)ple,  89  N.  Y.,  245.) 

Oti  the  trial  of  an  indictment  for  selling  unwholesome  meat,  for  food,  it  is  proper  to 
prove,  by  physicians,  that  the  eating  of  diseased  and  unwholesome  meats  does  not 
always  cause  apparent  sickness ;  and  also  for  physicians  to  give  their  opinion  of  the 
nature  of  the  disease  of  which  the  animal  died,  founded  on  the  descriptions  which 
other  witnesses  had  ^iven,  of  the  ulcerated  condition  of  the  animal ;  and  &\so  to  state 
whether,  in  their  opinion,  the  disease  would  cause  fever ;  and  whether  the  flesh  of 
^animals  laboring  under  a  fever  is  unwholesume  for  food.  (Goodrich  v.  People^  3 
Park.,  622.) 
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given  from  which  death  ensued,  judging  from  the  relative 
positions  •of  the  parties  as  stated  by  witnesses,  ai*e  not  [  *  400  ] 
admissible  in  evidence,  {b)  So  of  opinions  as  to  the  age 
of  a  person  fi'om  his  appearance  ;  (c)  and  the  like  as  to  fraud  or  criminal 
intention,  {d )  Professional  men  are  to  state  facts  and  opinions 
within  the  scope  of  their  professions,  not  to  give  opinions  on  things 
of  which  the  jury  can  as  well  judge,  (e)  Where  the  opinion  of  an 
expert  is  offered,  the  court  may  hear  evidence  fii*st  to  asceftain 
whether  he  is  an  expert,  and  then  allow  the  opinion  to  be  given  in  evi- 
dence to  the  jury.  {/) 

In  proving  the  laws  of  foreign  countries  also,  the  opinions  of  com- 
petent witnesses  are  admissible.  The  unwritten  law  of  a  foreign 
state  may  be  proved  by  the  parol  evidence  of  witnesses  possessuig 
professional  skill ;  but  where  the  laws  are  in  writing,  a  copy  properly 
authenticated  must  be  produced,  {g)  Thus,  on  a  trial  for  abduction, 
a  gentleman  of  the  Scotch  bar  was  examined,  as  to  whether  the  mar- 
riage as  proved  by  the  witnesses  would  be  a  valid  mandage  according 
to  the  law  of  Scotland.  (Ji)  So,  foreign  unwritten  laws,  customs  and 
usages  may  be  proved,  and  indeed  must  ordinarily  be  proved  by 
parol  evidence.  The  usual  course  is  to  make  such  proof  by  the  testi- 
mony of  competent  witnesses,  instructed  in  the  law,  under  oath,  (i) 

A  party  after  having  introduced  evidence,  before  the  jury,  on  the 
trial  of  a  cause,  can  not  be  permitted  to  withdraw  it,  on  finding  that 
it  does  not  answer  his  purpose.  Evidence,  once  given,  belongs  to 
the  cause,  and  is  the  common  property  of  all  the  parties,  (k)  (8) 

{b)  19  Wend.,  fidO.  {a)  Roscoe's  Cr.  Ev.,  137;  4  Cum  p.,  1B6. 

{e)  6  Conn.  Bep..  9.  (A)  Id.,  ib.;  Wakefield's  Case,  238. 

id)  1  Whee.  Cr.  Gas.,  906.  0)  Storj's  Confi.  of  L.,  630;  Ro.^coe's  Cr.  Ey.. 

(€)  5  Rogers'  Beo.,  26.  1S7.  n.  (1) ;  15  Serg.  A  B.,  84;  1  John.,  S85. 
(/)  6  Rand.,  704.  (i)  7  Barb.,  188. 


(8)  GsinCRAL  RULB8  OF  BYIDBKCB. 

drcurngtantial  evidence,] — On  the  trial  of  a  man  for  the  murder  of  his  wife,  it  may 
be  shown  that  the  father  oi  the  deceased  had  so  disposed  of  his  estate,  by  will,  as  to 
disappoint  the  expectations  of  the  prisoner.  (Hendrickson  v.  Pei/ple^  10  N.  T.,  9 ; 
8.  C,  1  Park.,  896,  406 ;  8  How.  Pr.,  404.^  It  is  competent  to  prove  that  the  pris- 
oner advised  an  accomplice  to  break  jail  and  escape.  (Pe^U  v.  Baihbwi^  21 
Wend.,  509.)  But  evidence  that  the  prisoner  refused  to  escape,  when  informed  of 
the  charge  and  advised  to  do  so,  is  inadmissible.  (Id.)  The  tools,  wherewith  a 
burglary  is  supposed  to  have  been  committed,  may  be  exhibited  to  the  jury,  in  con* 
nection  with  evidence  tending  to  show  them  to  have  been  used  in  its  commission, 
and  to  connect  them  with  the  prisoner.  {People  v.  Lamed^  7  N.  Y.,  445.  And  see 
Pbo]^  v.  I^emandez,  35  id.,  49 ;  People  v.  Ruloff,  11  Ab.  Pr.  fN.  S.],  245 ;  Cfardiner 
T.  PeopUt  6  Park.,  155.)  So  evidence  is  admissible  of  the  finding  of  bm^glars'  tools 
at  the  place  where  the  crime  was  committed,  which  were  made  for  another  person 
jointly  indicted  with  the  prisoner,  and  shown  to  be  connected  with  him  in  the  per- 
petration of  the  offense.  (Clark  v.  People,  2  Hun,  520;  S.  C,  5  T.  &  C,  33.) 
where  a  charge  depends  upon  circumstantial  evidence*  it  ought  not  only  to  be  con* 
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[•401  J  *  CHAPTER  11. 

WBITTBN  UVIDBNOB. 

1.'  Public  documrnts  avd  bboorm. 

2.   PrIVATB  DOGUMKNT8. 

First.  Public  documents  and  records,^    Public  statutes^  the  rules  of 
the  common  law,  and  the  general  customs  of  the  country,  are  never 

sistent  with  the  prisoner's  gruilt,  but  inconsistent  with  any  other  rational  conclusion. 
(StepJiens  v.  People,  4  Park.,  396 ;  People  v.  BennetU  49  N.  Y.,  137.)  On  a  trial  for 
Idllin^  a  police  officer  while  he  was  attempting^  to  arrest  the  prisoner  in  the  night- 
time, it  is  material  for  the  prosecution  to  tix  upon  the  pi-isoner  presumptive  knowl- 
edge, at  the  time  of  the  killing,  of  the  official  character  of  the  deceaseo.  This  pre- 
sumptive knowled«^  may  be  established  hy  circumstantial  evidence,  such  as  that 
the  deceased  was  clad  in  the  imiform  and  insignia  of  his  office,  and  that  it  was  light 
at  the  time ;  that  the  prisoner  must  have  seen  such  uniform,  etc.  ( Yates  v.  Peitple, 
82  N,  Y.,  509.)  But  circumstances,  to  be  competent  evidence  for  that  purpose,  must 
have  specific  connection  with  the  time  and  place  of  the  killing,  so  that,  the  circum- 
stances being  true,  the  presumption  of  knowledge  would  arise  therefrom.  {Id.)  It 
is  not  eiToneous,  on  the  trial  of  one  who  was  last  seen  with  a  mui-dered  man,  a  few 
moments  before  the  homicide,  to  admit  proof,  by  those  who  arrested  him,  that  they 
found  his  clotiiing  stained  with  blood.  {People  v.  I^hmaiidez,  35  N.  Y.,  49.)  Such 
stains  upon  the  person  and  clothing  of  the  accused  are  among  the  ordinary  indicia 
of  homicide ;  ana  the  practice  of  identifying  them  by  circumstantial  evidence,  and 
the  inspection  of  witnesses  and  jurors,  has  the  sanction  of  immemoiial  usage  in  all 
criminid  tidbunals.  {Id.)  The  testimony  of  a  chemist  who  has  analyzed  blood,  and 
that  of  an  obsei*\'er,  who  has  merely  recognized  it,  belong  to  the  same  legal  gi*ade 
of  original  and  primary  evidence;  and  though  one  may  be  entitled  to  greater 
weight  than  the  other,  with  the  jury,  the  exclusion  of  either  would  be  illegal.  {Id.) 
The  clothes,  identified  as  those  worn  by  the  accused  on  the  evening  of  the  homicide, 
are  properly  submitted  to  the  inspection  of  the  jury.  {Id.)  To  con\'ict  on  cii-cum- 
stantial  evidence,  it  is  only  necessary  that  it  be  sufficient  to  satisfy  the  understand- 
ing and  conscience  of  the  jury,  and  exclude  from  their  minds  all  reasonable  doubt 
of  the  prisoner's  guilt.  {Murphy  v.  People,  4  Hun,  102 ;  S.  C,  6  T.  &  C,  369 ;  aff 'd 
63N.  Y.,  590.) 

To  watTant  a  conviction  upon  circumstantial  evidence,  the  case  must  be  such  as  to 
exclude,  to  a  moral  certainty,  every  other  hypothesis,  except  that  of  the  guilt  of  the 
accused.  {People  v.  ChLnningham,  6  Park.,  398.)  Charge  of  the  court,  on  a  tidal  for 
mui-der,  when  the  case  rests  entirely  u|>on  circumstantial  evidence.  Rules  by  which 
circumstantial  evidence  is  weighed.  Comparison  between  cii*cumstantial  and  direct 
evidence,  and  an  explanation  of  the  chamcter  of  each,  respectively.    (See  Id.) 

Circumstantial  evidence  is  proper  on  the  hypothesis  that  certain  things  are  usual 
concomitants  of  each  other.  Hence  one  set  of  facts  must  be  proved,  that  the  other 
may  be  reasonably  inferred  thei-efrom.  {People  v.  Kennedy,  82  N.  Y.,  141.)  Where 
the  dii-ect  evidence  is  insufficient,  collateral  circumstances  may  be  adduced  in  aid 
thereof;  but  if  the  same  defect  attach  alike  to  the  collateral  circumstances,  they  will 
be  incompetent  evidence.    {Id.) 

Assault  and  battery,  with  intent  to  commit  a  rape,  may  be  proved  without  the 
testimony  of  the  person  injured.  (PeopU  v.  Bates,  2  Park.,  27.)  Where  there  is 
reason  to  believe  that  the  person  injured  is  kept  out  of  the  way  by  the  prisoner  or 
his  friends,  and  the  assault,  etc.,  are  proved  by  p(!rsons  who  heard  the  cries  of  the 
woman,  and  witnessed  the  transaction  from  a  distance,  the  jury  may  infer  the  intent, 
Drom  the  circumstances.    (Id,) 
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required  to  be  set  forth  in  the  pleadings  or  proved  at  the  trial ; 
because  the  courts  are  bound  ex  officio  to  take  notice  of  them.     Aud 


To  ioslify  a  conviction  on  circumstantial  evidence,  the  facts  and  circumstances 
must  be  such  as  to  exclude  every  other  hypothesis  than  that  of  the  guilt  of  the 
accused.     {Jefftfrds  v.  People^  5  Park.,  522.) 

Where  a  cruninal  charge  rests  upon  circumstantial  evidence,  and  where,  upon  any 
hypothesis,  however  improbable,  consistent  with  circumstances  proved,  the  accused 
may  be  innocent,  it  is  erroneous  for  the  court  to  charge  the  jury  that  it  is  incumbent 
on  them  to  convict.  The  question  of  guilt,  in  such  cases,  is  for  the  jury,  and  not  for 
the  court.    (Breen  v.  People,  4  Park.,  380.) 

A  motive  tor  the  act  may  be  established  by  circumstantial  evidence,  the  same  as 
anv  other  fact.  (Pec^ple  v.  Wood,  3  Park.,  681.)  It  does  not  lie  with  the  prisoner  to 
object  that  the  fact  proposed  as  a  circumstance  is  so  heinous  in  its  nature,  and  so 
prejudicial  to  his  character,  that  it  shall  not  be  used  against  him,  if  it  bears  upon 
the  fact  in  issue.  (Id,)  The  proper  inquiry,  when  the  circumstance  is  offered,  is, 
does  it  fairly  tend  to  raise  an  inference  in  favor  of  the  existence  of  the  facts  proposed 
to  be  established  ?  If  it  does,  it  is  admissible,  whether  such  circumstance  be  inno- 
cent or  criminal,  in  its  character.     (Id,) 

Where  circumstances  are  relied  on,  by  the  public  prosecutor,  to  establish  the  com- 
mission of  a  felony  by  the  prisoner,  they  must  be  such  as  ai'e  reconcilable  with  his 
guilt  only,  and  are  utterly  inconsistent  with  his  innocence.  (PlwnkMs  Case^  3  0.  fi. 
Bee.,  137  ;  Atwood^a  Case,  4  id.,  91.) 

The  rule  which  i-equires  a  party  to  produce  evidence  which  will  contradict  or 
explain  circumstantial  evidence  against  him  requires  him  to  do  so  only  when  he  is 
pressed  by  circumstantial  proof,  and  has  it  in  nis  power  to  destroy  its  apparent 
mrce.  (People  v,  McWhorter,  4  Bai>b.,  438.)  Befoi'e  the  absence  of  evidence  can 
affect  a  pai'ty  accused,  it  must  appear  that  there  is  evidence  that  would  elucidate 
the  matter  in  dispute,  and  that  it  is  peculiarly  within  the  knowledge  of  such  party, 
llien  if  he  is  pi'essed  by  the  force  of  circumstantial  evidence,  and  does  not  produce 
the  evidence  within  his  power,  it  may  afford  a  strong  presumption  against  him.  (Id. ) 
Bat  a  party  is  not  bound,  in  order  to  avoid  a  presumption  against  him  arising  from 
circumstantial  evidence,  to  pi'oduce  as  witnesses  persons  who  may,  by  possibility, 
have  knowledge  on  the  subject.  He  need  only  proiiuce  those  who  ai*e  proved  to 
have  been  so  circumstanced  as  to  justify  the  conclusion  that  they  must  have  know- 
ledge which,  if  divulged,  would  throw  light  on  the  subject.     (Id!) 

Motites.  ]— In  a  criminal  case,  evidence  of  the  existence,  or  want,  of  motive  is  always 
admissible.  (People  v.  JtoblnsoTif  1  Park.,  649  ;  2  id.,  235;  McCann  v.  People,  3  id., 
272  ;  Peopley,  Wood,  id.,  681 ;  Breen  v.  People,  4  id.,  380  ;  Freund  v.  PeopU,  5  id., 
198 ;  People  v.  Cunningham,  6  id.,  398.)  Every  thing  which  happened  in  the  presence 
and  hearing  of  the  piisoner,  at  the  time  of  the  commission  of  the  homicide,  is  mater^ 
ial  as  tending  to  show  the  prisoner's  motive.  (McKee  v.  People,  86  N.  Y.,  113.) 
Evidence  of  the  commission  of  a  distinct  felony  may  be  given,  not  for  the  puipose  of 
establishing  the  fact  on  trial,  but  in  order  to  show  a  motive  in  committing  it. .  (People 
V.  Wood,  3  Park.,  681.)  But  a  motive  for  the  commission  of  a  crime  can  not  be 
imagined.  The  facts  fi*om  which  such  motive  may  be  inferred  must  be  j)roven. 
Hence,  a  suggestion,  in  a  charge  to  the  jury,  of  a  motive  which  is  not  wairanted  by  the 
evidence,  and  may  have  influenced  their  minds  to  the  prejudice  of  the  pnsoner,  is 
error.  (People  v.  Bennett,  49  N.  Y.,  137.)  On  a  trial  for  a  felony,  evidence  tending 
to  prove  the  existence  of  a  motive  for  its  commission  is  not  to  be  rejected  beaiuse  it 
may  incidentally  show  that  the  accused  has  been  guilty  of  a  separate  and  distinct 
felony  ;  or  because  such  evidence  relates  to  the  acts  of  the  party  accused,  done  sub- 
sequently to  the  principal  felony.  (Plerson  v.  People,  18  Hun,  239  ;  aff  M  79  N.  Y., 
424.) 

On  the  trial  of  the  prisoner  for  mui-deiing  his  wife,  it  was  proved,  on  the  i>art  of 
the  prosecution,  imder  objection  and  exception,  that  a  short  time  beft>re  the  alleged 
muitler,  the  prisoner  married  another  woman.  Evidence  was  also  given,  as  to  his 
prior  and  subsequent  relations  with  her.  Held,  that  the  evidence  was  pi*oper,  as 
showing  a  motive.  (Relnhart  v.  People,  82  N.  Y.,  607.)  So,  upon  the  trial  of  a  man 
for  muKiering  his  wife,  it  is  proi>er,  on  the  question  of  motive,  to  prove  that  the  wife 
had  entered  a  complaint  against  the  defendant,  as  a  disorderly  person,  in  that  he  had 
abandoned  his  wife,  and  that  he,  on  being  aiTested,  had  given  a  recognizance,  oa 
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therefore  when  the  printed  copy  of  a  public  statute  is  produced  at  a 
ti*ial,  as  is  frequently  the  case,  it  is  not  to  be  deemed  to  be  produced 

which  he  had  been  requu*cd  to  pay,  and  had  paid,  a  certain  8um»  weekly,  for  her 
support.     {People  v.  Williains,  3  Park.,  84.) 

On  the  trial  of  a  party  for  the  mui'der  of  his  wife,  it  was  Jield  that  evidence  of  con- 
versations between  the  pidsoner  and  his  bi*other-in-law,  tending  to  show  an  alienation 
of  affection  on  his  part,  in  i*egard  to  his  wife,  was  admissible  on  the  question  of 
motive.  {People  v.  Bendrickson,  1  Pai'k.,  40G ;  S.  C,  8  How.  Pr.,  404.)  Held,  also, 
that  the  will  of  the  pnsoner*8  father-in-law  was  proi)erly  i*eceived  in  evirlence,  for  the 
purpose  of  showing  that  the  jiecuniary  expectations  which  the  prisoner  might  have 
entertained,  by  reason  of  his  alliance  with  the  family,  had  been  disap})ointed.     {Id.) 

Upon  the  trial  of  a  pnsoner  for  the  murder  of  his  wife,  it  is  competent,  ui»on  the 
question  of  motive,  for  the  pi'osecution  to  prove  that  sevoral  months  before  the  com- 
mission of  the  act,  the  deceased  made  a  complaint  against  th-^  prisoner  for  assault  and 
batteiy,  upon  which  he  was  arrested  and  held  to  bail.  ( Jf  Cann  v.  People,  3  Park., 
272.) 

On  the  trial  of  an  indictment  for  murder,  evidence  on  the  part  of  the  prosecution  of 
a  fact  tending  to  prove  a  motive  for  the  commission  of  the  homicide,  ought  to  be 
received,  althougn  the  fact  thus  offered  to  be  proved  amounts  to  a  distinct  felony. 
{Stout  V.  People,  4  Park.,  132.) 

On  a  trial  for  perjui-y  evidence  to  prove  a  motive  is  admissible.  {Harris  v.  Peo^ 
pUy  6  T.  C,  69G.) 

On  this  subject,  a  learned  American  writer  observes :  "The  will  acts  under  a  vari- 
ety of  motives,  some  very  complex.  The  motive  varies  with  the  man.  What  is 
strong  with  one  being  weak  with  another.  Instinctive  i>assion  is  a  responsible  motive  ; 
and  so  also  is  the  general  intent  to  violate  law,  fall  the  consequences  on  whom  they 
may.  And  the  law  is  that  if  among  all  the  motives  leading  to  a  particular  act,  one  is 
illegal,  this  is  suflicient  to  add  to  the  act  the  essential  evil  intent,  no  matter  how 
strong  may  be  other  concuirent  intents."    (Whart.  Cr.  L.,  §  119.) 

On  a  trial  for  crime,  a  quaiTcl  between  the  complainant  and  the  party  against 
whom  he  testifies,  though  disconnected  with  the  subject-matter  of  the  complain^  may 
be  taken  into  consideration  by  the  jury,  in  ascertaining  the  motive  and  weighing  the 
credibility  of  the  witness.     (Breen  v.  People,  4  Park.,  380.) 

Motive  is  a  minor  or  auxiliary  fact,  from  which,  when  established  in  connection 
with  other  necessary  facts,  the  main  or  i)rimai*y  fact  of  guilt  may  be  inferred  ;  and  it 
may  l)e  established  by  circumstantial  evidence,  the  same  as  any  other  fact.  (People 
V.  Wood,  3  Pai-k.,  681.) 

It  is  not  collateral,  but  relevant,  to  the  main  issue  to  inquire  into  the  motives  which 
influence  a  witness  in  giving  his  testimony  ;  and  a  pai'ty  examining  a  witness  in  regard 
to  them  is  not  bound  by  his  answers,  but  may  contradict  him.  {People  v.  Austin,  1 
Park.,  154.) 

Statements.^ — What  a  person  says,  when  examined  as  a  witness  in  a  legal  proceed- 
ing, may  be  used  in  evidence  against  him ;  but  the  statements  or  oath  of  a  party 
accused  can  not  l)e  given  in  evidence.  {People  v.  Hendrickson,  1  Park.,  406 ;  S.  C, 
10  N,  Y,,  13.)  Where,  on  the  trial  of  a  party  for  the  murder  of  his  wife,  it  appeared 
that  the  prisoner  had  been  examined  as  a  witness,  before  the  c(>n)ner*s  inquest,  on  the 
evening  subsequent  to  the  death,  and  that  he  had  not  then  been  chargea  or  accused 
of  the  crime,  and  that  his  statements  then  made,  under  oath,  wore  free  and  volun- 
tary, such  statements  wei-e  held  to  be  properly  receivable  in  evidence  against  him. 

(Id.) 

Where  statements,  made  by  the  prisoner,  have  been  proved  and  put  in  evidence  on 
the  part  of  the  piX)secution,  they  are  only  evidence  to  be  con^sidered  in  connection  with 
ail  the  other  evidence  in  the  case.  The  prosecution  is  not  bound  or  concluded  by 
them.     {Lowenbera  v.  People,  5  Park.,  414.) 

Statements  made  in  the  presence  of  the  prisoner,  ai*e,  in  the  absence  of  other 

Sroof,  to  be  presumed  to  have  been  made  in  his  hearing.     {Hockreit^r  v.  People,  1 
:eyes,  66.) 

Statements  of  a  defendant,  j>ertinent  to  the  issues,  are  competent  evidence  against 
him,  of  the  facts  stated ;  but  such  statements  are  not  competent  to  discretlit  the  state- 
ments of  a  witness  for  the  defendants.  (New  York  Qvxirdian,  &o.,  Co.  v.  GHeason,  78 
N.  Y.,  504.) 
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as  evidence,  but  leather  in  aid  of  the  memory  of  the  court  and 
jury,  (a)     The  Bevised  Statutes  may  be  read  in  evidence  in  all  courts 

(a)  Arch.  Cr.  Ev.,  1.25. 

Evidence  that  the  accused,  when  charged  with  the  offense,  or  when  declarations 
touching*  his  guilt  were  made  in  his  presence  and  hearing,  i*emained  silent  when  it 
would  have  been  proper  for  him  to  speak,  is  competent.  And  it  is  no  objection  to 
the  evidence  that  the  accused  was,  at  the  time,  under  arrest.  (KeUey  v.  People,  55 
N.  Y.,  566.)  "nie  accused,  however,  is  only  called  upon  to  deny  statements  of  the 
truth  or  falsity  of  which  he  has  pei*8onal  knowledge.  To  make  such  evidence 
admissible,  it  must  be  of  such  statements  {Id,)  On  a  tnal  for  grand  larceny,  evi- 
dence was  received,  that  after  the  arrest  of  the  defendants,  the  prosecutor  went  to 
their  pla^e  of  custody,  to  identify  them  ;  that  he  did  identify  them,  and  charged  them 
with  participating  in  the  offense,  stating  the  paH  each  took,  and  desciibing  the 
money  stolen ;  to  which  the  pinsoners  made  no  reply.  Upon  one  of  the  j)risonei'8  was 
found  two  parcels  of  money,  one  answering  the  description  given  by  the  prosecutor. 
Hie  prisoner  requested  that  the  two  parcels  should  be  kept  separate,  as  the  other 
was  "bar-money."  Held  that  the  evidence  was  competent,  as  an  implied  acquies- 
cence, on  the  part  of  the  accused,  in  the  ti-uth  of  the  prosecutor's  statements.     {Id,) 

Admissions  and  declarations  of  third  persons,  on  the  trial  of  an  iniiictment  for 
perjury,  when  competent  as  part  of  the  res  gestcB.  (See  Eighmy  v.  People^  79  N.  Y., 
546.) 

Declarations  of  the  prisoner,  made  shortly  after  the  act,  of  his  want  of  memory 
of  the  transaction,  are  not  admissible.  (People  v.  Mcmtgomeryy  18  Ab.  Pr.  [N.  S.], 
209.)  And  declarations  made  by  him  at  the  time  an  offense  is  committed,  may  be 
given  in  evidence  in  his  favor,  as  part  of  the  res  gesUs;  but  not  those  made  subse- 
quently. (MebetaiU^s  Case,  5  C.  H.  Rec,  171.)  On  a  trial  for  murder,  declarations 
qK  the  deceased,  made  some  weeks  before  his  death,  that  he  had  no  money,  are  not 
admissible  as  proof  of  that  fact.  (Kennedy  v.  People,  39  N.  Y.,  245 ;  8.  C,  6  Ab. 
Pr.  [N.  S.],  147.) 

Evidence  of  what  the  prisoner  said  to  a  policeman,  the  day  after  being  arrested  for 
the  offense,  is  inadmissible ;  such  declarations  being  no  part  of  the  res  gestcB,  (Real 
V.  People,  55  Barb.,  551.) 

Where  there  is  sufficient  evidence  to  justify  the  conclusion  that  different  persons, 
eharg^  with  a  crime,  were  all  acting  with  a  common  pur|>ose  and  design,  although 
it  does  not  appear  that  there  had  been  a  previous  combination  or  confederacy  to 
commit  the  particular  offense,  yet  the  acts  and  declarations  of  each,  from  the  com- 
mencement to  the  consummation  of  the  offense,  are  evidence  against  the  others. 
(KdUfy  V.  People,  55  N.  Y.,  565.) 

Where  the  qu^tion  to  be  determined  by  the  jury  is  the  sanity  of  a  pei-son,  both 
the  acts  and  declarations  of  the  pei-son  are  evidence  for  the  purpose  of  ascertaining 
the  state  of  mind  of  the  actor.  (Lake  v.  People,  1  Park.,  495.)  Thus  where,  on  a 
trial  for  murder,  the  defense  set  up  is  insanity,  evidence  may  be  received  of  the  acts 
and  declarations  of  the  accused,  as  well  before  and  after,  as  at  the  time  of  the  homi- 
cide.    (Id.) 

To  make  the  acts  and  declarations  of  an  alleged  confederate  competent  evidence 
against  a  prisoner,  such  evidence  must  be  given  as  to  prove  2friina  facie,  that  the  two 
had  con8|)ired  together  to  commit  the  offense  charged,  so  as  to  make  that  question 
one  proper  for  the  determination  of  the  jury.     {Onnsby  v.  People,  53  N.  Y.,  472.) 

Threats.  ] — On  the  trial  of  an  indictment  for  murder,  against  the  keeper  of  a  house 
of  ill  fame,  evidence  of  previous  threats  by  pei^sons  who  had  bi*oken  into  the  house 
on  a  former  occasion,  is  admissible,  to  show  the  grade  of  the  offense.  (People  v.  Hec- 
tor, 19  Wend.,  569.)  On  the  trial  of  an*  indictment  for  aiding  and  abetting  the  com- 
mission of  a  murder,  the  prisoner  may  show  that  he  had  heai*d  x^i'evioua  threats 
against  the  person  who  committed  the  homicide,  by  jiei-sons  who  had,  a  short  time 
before,  taken  the  latter  out  of  his  house,  by  night,  and  done  him  violence.  {Temple 
Y.Lane,  4  Lans.,  119)  On  the  trial  of  an  indictment  for  an  attempt  to  murder  by 
poisoning,  evidence  is  admissible  of  thi*eats  on  the  part  of  the  prisoner  to  injure  the 
oeceased  by  other  means — as  by  a  **slung-shot " — as  tending  to  show  the  animus  of 
the  prisoner  towards  the  deceased.  (Le  Beau  v.  People,  34  N.  Y.,  223 ;  8.  C,  6 
Park.,  371  ;  33  How.,  66.) 

On  a  trial  for  murder,  evidence  of  violent  threats,  made  by  the  deceased  agaVosX 
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of  justice  and  in  all  proceedings  before  any  officer,  board,  or  body  in 
this  state,  provided  there  shall  be  annexed  to  the  volume  a  printed 

the  prisoneri  a  short  time  before  the  occurrence,  is  proper,  thougfh  such  threats  wei'e 

not  communicated  to  the  prisoner ;  the  defense  beings  that  the  act  was  in  self-defense. 

•  (JSU'kea  v.  FtopU,  53  N.  Y.,  164 ;  Yale  v.  Traveller^  Inswunce  Oo„  2  T.  &  C,  231.) 

It  is  not  eiTor  to  exclude  evidence  of  the  repetition  of  a  threat,  which  the  prisoner 
himself  had  heard.  (Th&inaa  v.  People,  67  ^  Y.,  218.)  In  a  doubtful  case,  where 
the  (][uestion  is,  whether  a  death  was  occasioned  by  murder  or  suicide,  the  decedent's 
previous  threats  to  take  his  own  life  are  evidence  for  the  pi*isoner.  (People  v.  GMi- 
«ii«2«,  ISheld.,  251.) 

On  a  tiial  for  murder,  evidence  of  threats  made  by  the  prisoner  two  years  before 
the  alleged  murder  was  admitted :  on  review  it  was  held  that  such  evidence  was 
admissible,  and  that  lapse  of  time  was  no  objection  to  its  competency.  (Jefferda  v. 
PeopiUf  5  Park.,  522.)  It  was  also  held  that  evidence,  snl^equently  given,  showing 
that,  after  the  threats  had  been  made,  friendly  feelings  wei*e  restoi-ed  between  the 
pai'ties,  did  not  i-ender  the  previous  evidence  of  threats  incompetent,  but  made  only 
an  additional  fact  for  the  consideration  of  the  jury  in  detennining  the  weight  to  be 
g^ven  to  them.     (Id.) 

Where  a  homicide  is  committed  under  such  circumstances  as  tend  to  show  that  the 
slayer  acted  in  self-defense,  the  pi*evious  threats  of  the  deceased,  and  his  conduct  on  the 
fatal  occasion,  constinied  with  reference  to  his  own  character  and  peculiarities,  relating 
to  such  conduct,  and  tending  to  explain  it,  all  enter  into  and  form  a  pai't  of  the  ti-ansac- 
tion,  and  may  legitimately  be  given  in  evidence.  (Pritchett  v.  State,  22  Ala  ,39.)  When 
threats  are  sought  to  be  introduced  by  the  defendant  as  a  justification  for  the  homicide, 
and  without  any  overt  act,  he  must  show  that  they  were  communicateil  to  him.  (Atkiiis 
V.  State,  16  Ark.,  568.)  But  when  puch  threata  are  offered  to  prnve  a  substantive 
fact,  viz. :  the  state  of  feeling  entertained  by  the  deceased  towams  the  accused,  they 
ai'e  competent  evidence,  whether  a  knowle<ige  of  them  be  bi-ought  home  to  the 
defendant  or  not.  (Keener  v,  Stat^,  18  Geo.,  194.)  No  past  thi-eats  or  conduct  of 
the  deceased  will  excuse  homicide,  without  a  present  demonstration,  sufficient  to 
authorize  the  belief  that  the  deadly  puipose  then  existed,  and  the  fear  that  it  would 
then  be  executed.  ( Williams  v.  State,  3  Heisk.,  376.)  In  Texas  it  has  been  held  that 
under  the  state  statute  the  threat  which  will  justify  a  homicide  must  be  an  actual 
thi*eat  by  the  deceased  to  take  the  life  of  the  slayer,  and  must  have  been  brought 
directly  to  the  latter's  knowledge.  And  it  must  be  clearly  shown  that  at  the  time  of 
the  killing,  the  deceased  was  doing  some  act  which  indicated  his  intention  to  carry 
his  threat  into  execution.     (Myers  v.  State,  33  Tex.,  525.) 

Effect  of  admitting  improper  testimo^iy.] — ^The  admission  of  testimony  for  the  pros- 
ecution which,  abstractly  considered,  was  objectionable,  at  the  time  of  its  inti-odiic- 
tion,  is  not  ground  for  revei*sal,  if,  by  evitience  afterwards  given,  on  further  defence, 
it  became  important  as  rebutting  testimony ;  and  if,  by  reawon  of  other  evidence,  it 
could  not  have  worked  to  the  prejudice  of  the  accused.  (Cowley  v.  People,  8  Ab.  N. 
C,  1.) 

The  admission  of  illegal  evidence  can  not  be  disregarded  or  excused  upon  the  ground 
that  the  other  evidence  in  the  case  was  sufficient  to  justify  a  conviction.  The  convic- 
tion must  be  had  by  legal  evi<lence  only.     {Rosenweig  v.  People,  63  Barb.,  634.) 

Scienier.'\ — Ui)on  the  trial  of  an  indictment  for  i-eceiving  stolen  gootls,  it  is  not  com- 
petent for  the  prosecution  to  show,  for  the  purpose  of  proving  the  sriejiter,  that  the 
accused  has  received  other  property,  from  other  persona,  knowing  the  sanie  to  have 
been  stolen.     (Coleman  v.  People,  55  N.  Y.,  81.) 

On  the  trial  of  an  indictment  for  forgery  and  passing  countei*feit  bills,  the  public 
pix)8ecut()r  may  pixxiuce  evidence  that  the  prisoner  passed  spurious  bills  not  laid  in 
the  indictment,  for  the  pui-pose  of  establishing  the  scUnter,  But  it  seems,  j>arol  testi- 
mony, relative  to  passing  such  bills,  is  inadmissible,  unless  they  ai*o  produced. 
(Helm*s  Case,  1  C.  H.  Rec.  46  ;  BalVs  Case,  4  id.,  \'u.)  On  a  trial  for  the  foi-gery  of 
an  order  for  the  delivery  of  goods,  and  for  passing  buch  order,  knowing  it  to  have 
been  forgfed,  the  person  on  whom  the  oi-der  is  drawn,  and  who  delivered  the  goods, 
is  a  competent  witness  to  prove  the  forgery,  and  the  pei^son  whose  name  is  forged  is 
a  c(»mi)etent  witness  to  prove  circumstances  calculated  to  establish  the  scienter; 
although  he  will  not  be  allowed  to  testify  to  the  fact  of  the  forgery.  (Coe^s  Case^  1 
C.  II.  Ilcc,  141.) 

852 


€hap.  2.]  EvxDBNCB.  401 

certificate  of  the  revisei-s  or  any  two  of  them,  or  of  the  secretary  of 


Though,  on  the  trial  of  an  indictment  for  passing  a  forged  check,  it  is  not  sufficient, 
jfeneraUy,  for  the  public  prosecutor  to  show  that  the  prisoner  mei-ely  passed  it,  with- 
out showing  in  him  a  knowledge  that  it  was  forged,  yet  in  such  a  case,  very  slight 
circumstances  are  sufficient  to  establish  the  scienter,  (Bartoui's  CasCt  3  C.  U.  Rec, 
143.)  On  such  a  tnal,  the  public  pi-oeecutor,  for  the  purpose  of  showing  the  scienter , 
will  be  allowed  to  prove  that  the  piisoner  had  passed  a  check,  not  laid  in  the  iudict- 
ment*  purporting  to  be  drawn  by  a  person  who  had  no  account  at  the  bank  on  which 
such  check  was  drawn.     {Coffey's  CkisCy  4  C.  H.  Rec.,  52.) 

On  the  trial  of  an  indictment  for  forging  and  uttering  bank  notes,  evidence  of  pass- 
ing other  forged  bills  of  the  same  descnption,  or  of  having  the  same  in  possession, 
with  notice  to  pi'oduce  them,  may  be  given,  to  prove  the  scienter,  if  such  bills  be  pi-o- 
duced  in  coui't,  or  are  proved  to  have  been  destroyed.  (People  v.  LagriUe,  1  Wnee. 
Cr.  Gas.,  412.) 

Burden  of  proof.] — Every  one  is  presumed  to  be  innocent,  until  the  contrary  Is 

5 roved  ;  and  if  there  is  i-easonable  doubt  of  his  guilt  he  is  to  have  the  benefit  of  such 
oubt.  In  criminal  cases,  in  oixier  to  convict,  the  testimony  must  be  such  as  to  satisfy 
the  jury,  beyond  a  rational  doubt,  that  the  prisoner  is  guilty.  Such  doubt,  however, 
should  be  well  grounded — not  mere  possibilitv  or  speculation.  Every  thing  relating 
to  human  affairs,  and  de|>en(ling  ui>on  moral  e\ndence,  is  open  to  some  possible  or 
imaginary  doubt.  But  no  one  is  to  be  requii-ed  to  explain  or  contradict  until  enough 
has  been  proved  to  warrant  a  reasonable  and  just  conclusion  against  him,  in  the 
Absence  of  explanation  or  contradiction.  ( United  JSItatts  v.  Ghoding,  12  Wheat.,  461 ; 
Poople  v.  Bodine,  1  Denio,  281 ;  Arch.  Cr.  PL,  359,  note.) 

The  burden  of  pi'oof,  in  criminal  prosecutions,  is  never  upon  the  defendant,  except 
when  he  attempts  to  justify.  (Coin,,  v.  KtTnbaUj  24  Pick.,  36t) ;  C&in.  v.  Dana,  2  Mete, 
329.)  Where  the  defense  is  that  the  prisoner  was  nmler  the  age  of  presumed  capa- 
city, the  bunlen  of  proof  lies  on  him.  If,  however,  the  age  can  be  ascertained  by 
inspection,  the  court  and  jury  must  decide.     (State  v.  Arnold,  13  Ired.,  184.) 

Where  the  fact  is  peculiarly  within  the  knowled're  of  one  of  the  parties,  so  that  he 
can  have  no  difficulty  in  showin^jf  it,  the  presumption  of  innocence,  or  of  a<!tiiig  ac- 
cording to  law,  will  not  render  it  incumbent  upon  the  other  side  to  prove  the  nega- 
tive ;  but  the  party  who  must  know  the  fact  is  put  to  the  i)roof  of  it.  Thus  where, 
on  a  conviction  for  selling  ale  without  a  license,  the  only  evidence  given  was  that  the 
party  sold  ale,  and  no  proof  was  offered,  of  his  selling  it  without  a  license,  the  party 
being  convicted,  it  was  held  that  the  conWction  was  nght ;  inasmuch  as  the  infonner 
was  not  bound  to  sustain,  by  evidence,  the  negative  averment.  (Qening  v.  State,  1 
McCord.  673  ;  United  States  v.  Heyward,  2  GaJlis.,  284 ;  Wheat  v.  State,  6  Mis  ,  455.) 

The  burden  of  proof  is  generally  on  the  prosecution,  even  as  to  negative  mattera  ; 
e.  g.,  absence  of  self-defense,  want  of  probable  cause,  etc.  But  when  the  defense  is 
wholly  unconnected  with  the  body  of  the  offense  charged,  and  distinctly  affirmative, 
the  burden  of  proof  is  on  the  defense.  (State  v.  Morphy,  33  Iowa,  270  ;  State  v. 
Lipscainb,  52  Mo.,  32.) 

In  State  v.  Patterson  (45  Vt.,  308),  whei*e  there  was  exculpatory  evidence,  it  was 
held  that  the  burden  of  Pfoof  was  not  shifted  on  to  the  defendant. 

Weight  of  evidence,] — The  testimony  of  the  chemist  who  has  analyzed  blood,  and 
that  or  the  observer  who  has  merely  recognized  it,  belong  to  the  same  grade  of  origi- 
nal and  primary,  evidence  ;  and  though  one  may  be  entitled  to  gi*eater  weight  than 
the  other,  with  the  jury,  the  exclusion  of  either  would  be  illegal.  (People  v.  Gonzalez, 
35  N.  Y.,  49.)  Each  party  is  at  liberty  to  offer  such  pi*oof  as  he  has  at  his  command  ; 
and  if  it  be  admissible  in  its  nature,  and  i*elevant  to  the  issue,  it  can  not  be  rejected 
on  the  ground  that,  by  gi*eater  diligence,  it  might  have  been  made  more  satisfactory 
and  conclusive.     (Id.) 

Where  a  capital  case  depends  wholly  on  circumstantial  proof,  and  a  variety  of  cir- 
cumstances is  presented  to  a  jury,  some  of  which  operate  strongly  against,  and  othiM-s 
in  favor  of,  the  prisoner,  and,  when  combined  ana  balanced  in  the  mind,  produce  a 
doubt  relative  to  his  guilt  or  innocence,  it  is  the  duty  of  such  jury  to  acfjuit  the 
pi-isoner.     (Blak^s  Case,  1  C.  H.  Rec,  99.) 

ITie  credibility  of  a  witness  is  a  pi*oper  subject  for  the  consideration  of  the  jury. 
They  are  to  decide  what  degi*ee  of  ci*edit  ought  to  attach  to  the  testimony  of  any 
man.     (People  v.  Osbom,  1  Whee.  Cr.  Cas.,  97.) 

The  expression,  by  the  court,  of  an  opinion  upon  the  weight  of  evidence,  in.  cbaxg- 
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state,  that  such  printed  copy  of  the  statutes  is  a  correct  ti*an- 
script.  (6)  (1) 

(6)  2  K.  S.,  2d  cd.,  OeO. 


ing  the  jury,  is  not  ground  of  en*or,  when  the  court  also  told  the  iuiy  they  wei-e  the 
judges  of  all  questions  of  fact,  and  that  they  wei*e  to  determine  tnem  without  refei-^ 
ence  to  any  opinion  expresse<i  by  the  court.     (Stephens  v.  People,  4  Pai-k.,  396.) 

Thei-e  is  no  rule  of  law  which  ^)i'events  a  conviction  upon  the  testimony  of  an  ac- 
cbmpUce  alone.  The  jury  may,  if  they  please,  act  upon  the  evidence  of  the  accom- 
plice, without  any  connrmation  of  his  statement.     (People  v.  Dyle^  21  N.  Y.,  578.) 

/Suffu'iejicy  of  evidence.]— The  belief  of  a  witness,  on  a  charge  of  bigamy,  as  to  the 
identity  of  a  pei-son,  who  is  conscientious  of  swearing  jwsitively,  is  sufficient.  It  is 
equivalent  to  saying  he  is  the  same  pei*son.  (People  v.  WhigJiam,  1  Whee.  Cr.  Cas., 
115.) 

In  suspicious  cases,  the  jury  should  acquit.  They  ma««t  have  satisfactory  proof. 
(People  V.  CBryaHf  1  Whee.  Cr.  Cas.,  21.)  In  a  case  of  ai-son,  and  in  all  cases 
where  the  punishment  is  severe,  the  proof  ought  to  be  satisfactory ;  and  in  such 
cases,  ix)sitive  pi*oof,  or  strong  jiresumptive  testimony,  is  material  and  indispensable. 
(People  v.  Davis,  1  Whee.  Cr.  Cas.,  235.)  In  a  case  of  highway  robbery,  the  uncor- 
roborated testimony  of  a  young  accompUce  fifteen  yeai-s  of  age,  as  to  the  identity  of 
the  prisoner,  was  held  insufficient ;  although  the  jury  had  a  right  to  convict  on  that 
testimony.     {People  v.  Meeder,  id.,  418.) 

The  icientity  of  new  goods,  articles  (»f  merchandise,  on  which  the  owner  has  no 
particular  mark,  is  sufficiently  proved  by  testimony  that  the  goods  stolen  were  of 
the  same  description,  taken  in  connection  with  ciixjumstances  confirming  such  iden- 
tity.    (Fer(fiLS<m^s  Case,  1  C.  H.  Rec,  65.) 

At  what  stage  of  the  trial.] — The  refusal  to  recall  a  witness  to  restate  his  testi- 
mony, after  a  cause  has  been  sunnned  ui>  and  the  juiy  charged,  is  a  matter  of 
discretion  ai)pertaining  to  the  court  befoi-e  whom  the  trial  is  had,  with  the  exei*ciae  of 
which  a  court  of  review  will  not  intei-fere.  (People  v.  lievtnr^  li)  Wend.,  569.)  The 
admission  of  testimony  at  any  stage,  in  a  criminal  cose,  rests  in  the  sound  discretion 
of  the  court.  Whei*e  the  testimony  had  closed  on  both  sides,  and  the  counsel  for 
the  prisoner,  in  his  remarks  to  the  jury,  insisted  on  an  acquittal,  because  the 
district  attorney  had  nr)t  proved  that  the  property  belonged  to  the  iiersons  named  in 
the  indictment  r  it  was  held  that  he  might  recall  and  examine  the  principal  witness  in 
the  case,  to  that  point,  inasmuch  21s  this  omission,  during  his  pi*evious  examination, 
was  the  result  of  mistake.     (Tucker's  C'awe,  5  C.  H.  Rec,  164.) 

In  criminal  as  w^ell  as  in  civil  cases,  it  is  within  the  disci'etion  of  the  court  to 
receive  further  evidence,  on  the  i)ai't  of  the  i)i*t>secution,  after  the  sununing  up  has 
commenced.     (Kalley,  People,  4  Park.,  591.) 

Whetlier,  after  the  defense  hiis  restod,  the  prosecution  shall  be  permitted  to  call  a 
witness  in  support  of  previous  te^stimony,  is  a  matter  in  the  discretion  of  the  court, 
not  reviewable  on  error.     (Stephens  v.  Peirple,  4  Park.,  396.) 

(1)   ReVI.-iED  STATrTES  ;   SESSION  LAWS,  ETC. 

Certificate  of  revisers.] — When  the  x^rinting  of  the  Revised  Statutes  phall  be  com- 
pleted, the  revisers,  or  any  two  of  them,  shall  certify  tlie  same  to  have  iMjen 
examined,  ami  compai-ed  by  them  with  tlie  original  acts,  and  with  the  acts  amending 
such  originals ;  ancl  shall  deposit  a  co])y  so  certified  in  the  office  of  the  secretary  of 
state,  which  shall  be  conclusive  evidence  of  such  statutes.  (Laws  of  1828,  ch.  20, 
§13;  IR.  S.,  7thed.,  124.) 

Such  ceriiticate  shall  be  printed  in  each  copy  of  the  Revised  Statutes  pub- 
lished under  the  direction  of  the  revisei-s ;  and  evei-y  copy  so  jjrinted  by  the  printers 
employed  for  that  pur]»ose,  in  which  such  certificate  shall  be  inserted,  may  be  read 
in  evidence  in  all  courts  of  justice,  and  in  all  proceedings  before  any  officer,  board 
or  body  in  this  state.     (Id..  §  14.) 

By  the  act  of  1830  (ch.  259),  "  i-elative  to  the  printing  of  the  Revised  Statutes,"  it  is 
enacted  that  any  person  or  pei-sons  inisiding  in  the  state  of  New  York  may  print  and 
publish  the  whole  or  any  part  of  the  Revised  Statutes  of  this  state;  but  to  entitle  any 
copy  of  a  law  so  published  to  be  read  in  e\'idence,  thei'e  shall  be  contained  in  the 
same  book  or  pamphlet  a  ])rinte(i  certificate  of  the  secitUary  of  state,  or  of  two  of  the 
revisers,  that  such  copy  is  a  coiTect  transcript  of  the  text  of  the  Re\'ised  Statutes  as 
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The  preamble  of  an  act,  reciting  that  certain  outrages  had  been 
conmiitted.in  particular  parts  of  the  kingdom  has  been  admitted  to 

published,  except  such  typographical  errors  in  the  original  as  may  be  corrected  in 
gQch  copy,  and  except  such  parts  as  shall  have  been  aliened  by  acts  of  the  legislature ; 
and  that  with  ]'esp>ect  to  such  parts,  it  conforms  to  the  acts  by  which  such  lUterations 
shall  have  been  made.     (1  R.  S,  7th  ed.,  126.) 

/Session  laios.] — The  seci'etary  of  state  shall  receive  every  bill  which  shall  have 
passed  the  senate  and  assembly,  and  have  been  approved  and  signed  by  the  gover- 
nor, or  which,  not  haWnff  been  returned  by  the  governor  within  ten  days,  shall  have 
become  a  law ;  and  shall  deix>8it  such  laws  in  his  office.     (1  R.  S.,  7th  ed.,  433,  $  10.) 

He  shall  certify  ana  indoi-se,  upon  every  such  bill,  the  day,  month  and  year, 

when  the  same  so  became  a  law  ;  and  such  certificate  shall  be  conclusive  evidence  of 
the  facts  therein  declared.     (/</,§  11.) 

Publication  of,] — It  shall  not  be  necessaiy  for  the  secretarjr  of  state  to  fur- 
nish, nor  for  the  state  printer  to  publish,  a  copy  of  the  certificate  which  the  seci-etary 
IB  required  to  indoi'se  upon  every  bill,  of  the  day,  month  and  yeai*,  when  the  same 
became  a  hiw.     (Laws  of  1842,  ch.  306,  §  1 ;  1  R.  S.,  7th  ed.,  434.) 

**  Two-third  vote."] — In  the  publication  of  every  law,  the  secretary  of  state 

8haU  mention  when  the  same  became  a  law,  by  inserting",  immediately  under  the  title 
of  the  act  the  word  *'  passed,"  and  adding  the  month,  day  and  year ;  and  if  the  bill 
was  certified  by  the  presiding  officers  as  having  been  passed  by  the  assent  of  two- 
thirds  of  the  membei-s  elected  to  each  house,  the  secretaiy,  after  stating  when  the 
bill  became  a  law,  shall  add  the  words  "  by  a  two-third  vote."     {Id.,  §  2.) 

The  aildition  of  the  words  **  by  a  two-third  vote,"  shall  be  presumptive  evi- 
dence that  the  bill  was  certified  by  the  presiding*  officera  as  ha\'ing  been  i)assed  by 
the  assent  of  two-thirtls  of  the  members  elected  to  each  house ;  and  the  absence  of 
such  wonis  shall  be  pre.sumi)tive  evidence  that  the  bill  was  not  so  certified  by  the 
presiding  officei-s.     {Id.,  §  3.) 

Certificate  of  secretary  of  state.] — Each  volume  of  the  laws  hereafter  printed  for 
the  state  shall  contain  the  certificate  of  the  secretary  of  state,  to  the  effect  that  the 
said  volume  was  printed  under  his  direction.  (Laws  of  1843,  ch.  98,  §  1 ;  1  R.  S., 
7th  ed.,  434.) 

Laws,  when  evidence.] — All  laws  passed  by  the  legislature  may  be  read  in 

evidence  from  the  volumes  printed  under  the  direction  of  the  seci*etary  of  state  i)ur- 
suant  to  the  6th  section  of  the  act  entitled  **  An  act  to  provide  for  the  public  printing," 
passed  Jan.  21,  1843,  in  the  same  manner,  and  with  the  like  effect  as  laws  hei*etofore 
published  by  the  state  printer.     {Id.,  §  2.) 

^^tatutes,  etc.,  Jtoio  proved.] — A  statute  or  joint  resolution,  passed  by  the  legislature 
of  the  st;ite,  may  be  rv^uA  in  evidence  fi'om  a  newspaper,  designated  as  presciibed  by 
law,  to  publish  the  sanif»,  until  six  months  after  the  close  of  the  session  at  which  it 
was  passed ;  and  at  any  time,  fi'om  a  volume  printed  under  the  dii'ection  of  the  secre- 
tary of  state.     {Code  of  Ch\  Pro.,  §  932.) 

Copies  of  records  and  papers  in  certain  jrtcblic  oJIJices.] — A  copy  of  a  paper  filed, 
kept,  entered  or  recoiled  pui-suant  to  law  in  a  public  office  of  the  state,  the  officer 
having  chai'ge  of  which  has,  purauant  to  law,  an  official  seal ;  or  with  the  clerk  of  a 
court  of  the  state,  or  with  the  clerk  or  secretary  of  either  house  of  tho  legislature,  or 
of  any  other  i)ublic  body  or  public  board  created  by  authority  of  a  law  of  the  state, 
and  having,  pursuant  to  law,  a  seal ;  or  a  transcript  from  a  record  kept  pui-suant  to 
law  in  such  a  public  office,  or  by  such  a  clerk  or  secretary,  is  evidence,  as  if  the 
original  was  produced.  But  to  entitle  it  to  be  used  in  evidence,  it  must  be  certified 
by  the  clerk  of  the  court,  under  his  hand  and  the  seal  of  the  court ;  or  by  the  officer 
having  the  custody  of  the  original,  or  his  <leputy  or  clerk,  appointed  pursuant  to 
law,  under  his  official  seal  and  the  hand  of  the  person  certifying ;  or  by  the  presid- 
ing officer,  secretary  or  clerk  of  the  public  body  or  board,  appointed  pureuant  to 
law,  under  his  hand,  and  except  where  it  is  certified  by  the  clerk  or  secretary  of 
either  house  of  the  legislature,  under  the  official  seal  of  the  body  or  board.  {Code 
Civ.  Proc.,  §  933.) 

Copies  of  papers  filed  with  town  clerk.] — A  copy  of  a  paper  filed,  pursuant  to  law, 
in  the  office  of  a  town  clerk ;  or  a  transcript  from  a  record  kept  therein,  pursuant  to 
law,  certified  by  the  town  cderk,  is  evidence,  with  like  efifect  as  the  original.  (IcL* 
1934.) 
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prove  an  avermeut  iu  an  information  for  a  lij^el  that  outrages  of  that 
description  had  existed,  (c) 

(c)  4  Maole  A  Sel.,  688. 

FarperB  in  public  offices,] — Copies  of  i>aper8  deposited  or  filed  in  the  offices  of  the 
comptroller  and  surveyor-general,  certified  by  the  officer  in  whose  office  they  are 
deposited,  shall,  in  all  cases,  be  evidence  equally  and  in  like  manner  as  the 
onginals.     (1  R.  8.,  187,  §  17 ;  id.,  7th  ed.,  486.) 

Certified  copies  of  foreman  reoordsJV—K  copy  of  any  patent,  reoord*  or  other  docu- 
ment, remaimn^  of  record  in  any  public  office  of  any  foreign  state  or  country,  when 
cei*tified  according  to  the  form  in  use  in  such  foreign  state  or  country,  and  also  certi- 
fied according  to  the  first  and  second  sections  of  t^  act,  may  be  read  in  evidence  in 
any  of  the  courts  of  this  state.     (Laws  of  1875,  ch.  136,  $  8 ;  8  R.  S.,  7th  ed.,  2232.) 

The  certificate  of  a  commissioner  appointed  for  this  state  to  take  aclmowl- 

edgments,  etc,  in  a  foreign  state  or  country,  annexed  to  a  paper  purporting  to  be 
ceAified  as  in  the  last  section  provided,  shall  be  presumptive  evidence  that  it  has 
been  certified  according  to  the  form  in  use  in  such  foreign  state  or  country, 
(/d.,  §  9.) 

Ckypits  of  documeTits  on  file  in  departments  of  United  States.] — A  copy  of  a  record 
or  other  paper,  remaining  in  a  department  of  the  goverament  of  the  United  States, 
is  e\'idence,  when  certified  by  the  head,  or  acting  chief  officer,  for  the  time  being, 
of  that  department ;  or  when  certified  by  the  officer  in  whose  charge  it  is,  pursuant 
to  a  statute  of  the  United  States,  or  otherwise  in  accordance  with  a  statute  of  the 
United  States  relating  to  certifying  the  same.     (Code  Civ,  Proc,,  6  944.) 

T?ie  record  of  the  observations  of  the  weatheVf  taken  unoer  the  direction  of 

the  signal  service  of  the  United  States,  when  certified  by  the  officer  in  charge 
thereof  at  the  place  where  they  were  taken  and  are  kept,  is  presumptive  evidence 
of  the  matters  of  fact  stated  therein.     (Id,) 

Documents  f rain,  foreign  countries,  how  avihenticated,] — A  copy  of  a  patent,  record 
or  other  document,  i-emaining  of  recoi*d  in  a  public  office  of  a  foreign  country,  certi- 
fied according  to  the  form  in  use  in  that  country,  is  evidence  when  authenticated  as 
follows : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  commisedoner  appointed 
by  the  governor  to  take  proof  or  acknowledgment  of  deeds  in  that  countrj-,  to  the 
effect  that  the  patent,  record  or  document  is  of  record  in  the  public  office,  and  that 
the  copy  thereof  is  correct  and  certified  in  due  form. 

'2.  By  a  certificate  under  the  hand  and  of^cial  seal  of  the  secretary  of  state,  annexed 
to  that  of  the  commissioner,  to  the  same  effect  as  prescribed  by  law  foi'  the  authenti- 
cation of  the  certificate  of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  state.  The  certiticate  of  the  commissioner,  thus  authenticated,  is  presump- 
tive evidence  that  the  copy  of  the  patent,  recoi*d  or  document  is  certified  accom- 
ing  to  the  form  in  use  in  the  foreign  country,  (/cf.,  6  956,  as  amended  by  Laws  of 
1877,  ch.  416.) 

Certificate  to  copies;  form  of. J — ^Where  a  transcript,  exemplification  or  certified 
copy  of  a  record  or  other  i)aper  is  declared  by  law  to  be  evidence,  and  special  pro- 
vision is  not  made  for  the  form  of  the  certificate,  in  the  particular  case,  the  person, 
authonzed  to  certify  must  state,  in  his  certificate,  that  it  has  been  compared  by  him 
with  the  original,  and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
the  original.     (Id.,  }  957.) 

Seal.] — If  the  officer,  or  the  court,  bodj  or  board,  in  whose  custody  an  origi- 
nal paper.  ei)ecified  in  the  last  section,  is  required  to  be,  by  the  laws  of  the  state,  or 
of  another  state,  or  of  the  United  States,  or  of  a  ten-itory  thei'eof,  or  of  a  foreign 
coimtry,  has,  pursuant  to  those  laws,  an  official  seal,  the  certificate  must  1)e  attested 
by  that  seal.  If  the  certificate  is  made  by  the  ch^k  of  a  county,  within  the  state,  it 
nii|st  be  attested  by  the  seal  of  the  county.     (Id.,  $  958.) 

The  last  section  does  not  require  the  seal  of  a  court  to  be  affixed  to  a  certified 

copy  of  an  order,  or  of  a  paper  filed  therein,  or  enti-y  made,  where  the  copy  is  used 
in  the  same  court,  or  before  an  officer  thereof;  or  in  the  supreme  court,  where  it  is 
used  in  a  circuit  court,  or  in  a  coin-t  of  oyer  and  terminer.  (Id,,  §  959,  as  amended 
by  Laws  of  1877,  ch.  416.) 

Whei'e  a  seal  of  a  public  officer,  or  of  a  corporation,  is  authorized  or  recjuii-ed 

by  law,  it  may  be  impressed  directiy  on  the  paper.  (Id,,  6  960,  as  amended  by  Laws 
0fl877,  rh.  416.) 
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Ptivate  statutes  not  concemiiig  the  public  are  considered  as  facts, 
not  latos,  and  must  be  proved  like  other  records  of  private  rights,  by 
examined  copies ;  imless  (which  is  frequently  the  case)  a  clause  is 
inserted  declaring  that  it  shall  be  deemed  and  takeu  to  be  a  public 
act,  or  that  a  copy  printed  by  the  public  printer  shall  be  admitted  in 
evidence,  (d  )  (2) 

The  journals  of  tJie  legislature  may  be  proved  by  examined  copies. 
The  printed  journals  ai*e  not  evidence,  (e)  The  journals  are  in  general 
evidence  of  the  fiacts  stated  therein.  (/)  But  the  resolutions  of  the 
house  are  not.  {g) 

Proclamations,  addresses,  and  articles  of  war,  printed  by  and 
shown  to  have  been  purchased  of  the  public  printer,  prove  them- 
selves. (Ji)  And  recitals  in  a  proclamation  are  evidence  of  the  facts 
recited.  {{) 

*BooJcs  and  chronicles  of  public  history  are  not  admissi-  [  *  402  ] 
ble  in  order  to  prove  particular  facts  or  customs,  {k)    But 

(cT)  Ball.  N.  P.,  225.    See  1  Maule  A   Sel.,       {g)  10  id.,  Uei. 
^1.  (A)  Matt.  Dig.,  128. 

(e)  34  How.  St.  Tr.,  608.  «)  '4  Maale  &  Sel.,  632 

(/)  17  id.,  617.  (k)  1  talk.,  281.    Skin.,  623. 


Duty  of  officers  to  search  files  and  certify.] —  A  suiTOgate,  county  clerk,  register, 
clerk  of  a  court,  or  other  pei*son,  having  the  custody  of  the  records  or  other  papers 
in  a  public  office,  within  the  state,  must,  u(X)n  request,  and  upon  payment  of,  or  offer 
to  pay,  the  fees  allowed  by  law,  or  if  no  fees  ai-e  expressly  allowed  by  law,  fees  at 
the  rate  allowed  to  a  county  clerk  for  a  similar  service,  diligently  search  the  tiles, 
papers,  records  and  dockets  in  his  office ;  and  either  make  one  or  more  ti*anscripts 
herefrom,  and  certify  to  the  cori-ectness  thereof,  and  to  the  search,  or  certify  that  a 
document  or  paper,  of  which  the  custody  legally  belongs  to  him,  can  not  be  found.  If 
he  refuses,  or  unreasonably  neglects  or  delays,  to  make  such  a  search,  or  to  furnish 
such  a  transcript  or  certificate,  or  makes  a  false  certificate,  he  is  guilty  of  a  misde- 
meanor.    (Id.,  §  961.) 

Saving  clatise.] — Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a  fact, 
act,  record,  proceeding,  document  or  other  paper  or  writing,  according  to  the  rules 
of  the  conunon  law,  or  by  any  other  competent  proof.     (Id.,  §  962.) 

(2)  Acts,  ordinances,  etc.,  of  municipal  corporations,  etc.] — By  chapter  219  of  the 
Laws  of  1878,  as  amended  in  1879  (ch.  211),  it  is  provided  that  any  act,  oitlinance, 
resolution,  by-law,  rule  or  proceeding  of  the  common  council  of  a  city,  or  of  the 
board  of  trustees  of  an  incorporated  village,  or  of  a  board  of  suj^rvisora  of  any 
county  within  this  state,  and  any  i*ecital  of  occurrences  taking  place  at  the  sessions 
of  any  thereof,  may  be  read  in  evidence  on  any  trial,  examination  or  proceeding, 
whether  civil  or  criminal,  either  from  a  copy  thereof  certified  by  the  clerk  of  the  city, 
village,  common  council,  or  boaixi  of  supervisors,  or  from  a  volume  printed  by 
authority  of  the  commpn  council  of  the  ci^,  or  board  of  supervisors  of  the  county, 
or  of  the  board  of  trustees  of  any  incorporated  \illage.    (3  R.  S.,  7th  ed.,  2300.) 

Ordinances,  etc.,  of  cities,  villages  and  hoards  of  supervisors.] — An  act,  onlinantre, 
resolution,  by-law,  rule  or  proceeding  of  the  common  council  of  a  city,  or  of  the 
board  of  trustees  of  any  incorporated  village,  or  of  a  board  of  supervisoi-s  within 
the  state,  may  be  read  in  evidence,  either  from  a  copy  thereof,  cei'tified  by  the  city 
clerk,  village  clerk,  clerk  of  the  common  council,  or  clerk  of  the  board  of  supervis- 
ors ;  or  from  a  volume  printed  by  authority  of  the  common  council  of  the  city,  or  the 
board  of  trustees  of  the  village,  or  the  board  of  supervisors.  (Code  Civil  Pro., 
•i  941,  as  amended  by  Laws  of  1877,  ch.  416.) 
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they  are  evidence  to  prove  a  matter  relating  to  the  country  at  large, 
being  the  best  evidence  of  which  the  subject  is  capable.  (/) 

An  ancient  map  will  be  received  as  evidence  where  it  has  accom- 
panied possession,  and  agreed  with  the  boundaries  as  adjusted  by 
ancient  purchases  ;  but  not  against  the  rights  of  persons  not  paities 
to  the  making  of  it.  (jn) 

Records  and  proceedings  in  courts  J\  Records  are  of  such  authority 
that  no  evidence  is  allowed  to  contradict  them  ;  {p)  or  to  dispute  the 
statement  in  a  record,  or  to  show  that  it  has  never  been  filed  of  rec- 
ord, (o)  And  in  matters  of  general  concern,  as  customs,  tolls,  public 
ways,  etc..  they  are  conclusive.  (^;)  (3) 

Whc»u  a  record  is  (Jie  gist  of  an  issue  in  criminal  cases  in  the  same 
court,  it  should  be  produced  ;  or  if  in  another  court,  an  exemplifica- 
tion under  the  seal  of  the  court,  (g)  When  a  record  is  not  the  gist 
of  the  issue,  it  may  be  proved  by  an  examined  copy,  or  sometimes 
by  an  ofiice  copy.  (/•)  To  make  a  copy  suflBcient,  the  record  must 
be  complete.  Neither  the  minute  book  of  the  clerk  of  the  peace, 
nor  of  the  proceedings  at  sessions,  is  a  sufficient  record,  (s)  The 
copy  is  to  be  proved  by  a  person  who  has  examined  it  throughout 
with  the  original,  (t)  It  should  appear  that  the  original  came  from 
the  proper  deposit  or  custody ;  (u)  but  a  copy  of  a  copy  is  not* 
evidence,  (v) 

An  office  copy  in  the  same  court  and  in  the  same  cause  is  equiva- 
lent to  a  record,  (w)  It  is  a  general  rule  that  an  office  copy  authen- 
ticated by  a  pei-son  appointed  for  that  purpose,  is  good  evidence  of 
the  contents  of  the  original,  without  proof  of  its  being  an  examined 
copy,  (x)  The  indoi'sement  by  the  officer  on  a  deed  enrolled  is  con- 
clusive evidence  of  the  date  of  enrollment,  (j/) 

Verdicts.^  No  verdict  can  be  given  in  evidence  jis  binding  on  a 
person,  unless  he  be  a  party  or  privy  to  it.  (2)  To  prove  that  a  trial 
was  had,  the  nisiprius  record,  Avith  i\iQ  postea  indorsed  and  regularly 
stamped  and  marked,  was  holden  sufficient.  («)  Where  a  nisi  p7*^ius 
record  was  produced,  with  the  verdict  indorsed  thereon  by  the  asso- 

(f)  Bui.  N.  p.,  249.  (t)  1  Camp.,  470.    2  Taunt.,  62. 
(m)  Poako'8  Kv.,  87,85.                                              (u)  1  Stark.,  183.    4  Camp.,  872. 
(91)  1  Inst..  117,  b.    3  Price,  485.                                (v)  Bull.  N.  1'.,  226. 

(o)  Uu88.  &  By.,  626.  {v>)  i  Ilurr.,  1179 

(p)  Boscoc'b£v.,80.    Matt.  Dig.,  131.  («)  1  Phil.  Ev.,  867.    2  Camp.,  890. 

(g)  Gilb.  Ev. ,  18.    Sayer,  297.  (y)  8  Price,  495. 
(r)Id.,26.  («)  Bull.  X.J*.,  232. 
(«)  8  Barn.  A  Creiw.,  841.    Moo.  C.  C,  171.  (a)  1  Slra.,  iGi. 


(3)  The  Code  of  Civil  Procedure  (§  523)  enacts  that  a  pleading  can  not  be  used  in  a 
criminal  prosecution,  against  a  party,  as  proof  of  a  fact  admitted  or  alleged  therein. 
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ciato,  without  a  postea^  the  associate  stating  that  none  could  be,  as  a 
motion  for  a  new  trial  was  pending,  it  was  received.  (6) 

*Writs,^     Where  a  writ  is  the  gist  of  the  action,  it     [  *403  ] 
must  be  returned  and  proved  as  a  record  ;  but  where  it  is 
only  tnducanenty  it  may  be  proved  by  producing  the  writ  itself,  if  it 
hiis  not  been  returned.  (?<)     Parol  evidence,  Avithout  producing  the 
writ,  or  suflSciently  accounting  for  it,  is  not  admissible,  {y) 

An  affidavit  is  evidence  as  an  admission  on  oath  against  him  who 
made  it.  {w)  When  filed  of  record  in  a  superior  court,  it  should  be 
produced  or  proved  by  an  examined  copy.  If  not  so  filed  it  should 
be  produced,  and  tjarol  evidence  given  of  the  swearing.  (.>;)  (4) 


(ft)  3  Car.  A  P.,  572. 
\u)  Bull.  X.  P.,  2:U. 
(p)  8  Barn.  &  Cress.,  339.    3  Esp.,  160. 


(w)  Gilb.  Ev.,  51,  56.    7  Taunt,  577. 
(X)  1(1.,  ib.    Bull.  X.  P.,  iiJ^s. 


(4)  Affidavits. 

Before  wliovi  to  he  t(ik(ni.'\ — An  affidavit,  required  or  authorized  by  law,  unless 
pequii*ed  to  be  taken  befoi-e  a  particular  officer,  may  be  taken  befoi*e  a  judge,  clerk, 
deputy  clerk,  or  special  deputy  clerk,  of  a  coui't,  a  notary  public,  mayor,  justice  of 
the  peace,  surrogate,  special  county  judge,  special  surrogate,  county  clerk,  deputy 
county  clerk,  or  commissioner  of  deecis,  within  the  distiict  within  which  the  officer 
is  authorized  to  act ;  and  when  certified  by  the  officer  to  h'ave  been  taken  bLfoi*e  him, 
may  be  used  in  any  court,  or  befoi*e  any  officer  or  any  person.  (Code  Civ,  Pro.,  §  842.) 

lit  ft})€ciul  cases.] — Whei*e  an  officer,  i>ei*son,  board  or  committee,  has  been 

heretofoi*e,  or  is  hereafter,  authonzed  by  law,  to  take  or  hear  testimony,  or  to  hear  or 
receive  an  affidavit,  or  to  take  a  deposition,  in  relation  to  a  matter  concerning  which 
he  or  it  has  a  duty  to  perform,  the  officer  or  person,  or  a  member  of  the  board  or 
committee,  may  administer  an  oath  for  that  puii>ose.  Where  an  officer,  pei*son, 
board  or  committee,  to  whom  or  to  which  application  is  made  to  do  an  act  in  an  offi- 
cial capacity,  requires  information  or  proof,  to  enable  him  or  it  to  decide  upon  the 
propriety  of  doing  the  a<;t,  he  or  it  may  receive  an  affidavit  for  that  purpose. 
{Id.y  5  843.) 

Without  the  state,'] — An  oath  or  affidavit  required  or  which  maybe  received 

in  an  action,  special  proceeding  or  other  matter,  may  be  taken  without  the  state, 
except  where  it  is  otherwise  specially  i)rovided  by  law,  before  an  officer  authorized 
by  the  laws  of  the  state  to  take  and  certify  the  acknowledgment  and  proof  of  deeds 
to  be  recorded  in  the  state  ;  and  when  certitied  by  him  to  have  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to  his  official  character  and  the 
genuineness  of  his  signatui^e,  as  are  required  to  entitle  a  deed  acknowledged  befoi-e 
him  to  be  recoi'ded  within  the  state,  may  be  used  as  if  taken  and  certitied  in  this 
state,  by  an  officer  authoiized  by  law  to  take  and  certify  the  same.     {Id.,  §  844.) 

In  cases  where,  by  law,  the  affidavit  of  any  pei*son  residing  in  another  sta.te  of  the 
United  States,  or  in  any  fomgn  country,  is  required  or  may  be  i*eceived  in  judicial 
proceedings  in  this  state,  to  entitle  the  same  to  be  read,  it  must  be  authenticated  as 
follows : 

1.  It  must  be  certified,  hj  some  judge  of  a  court  having  a  seal,  to  have  been  sub- 
scribed and  taken  before  him,  specifying  the  time  and  place  whei-e  taken  ; 

2.  The  genuineness  of  the  signature  of  such  judge,  the  existence  of  the  court,  and 
the  fact  that  such  judge  is  a  member  thereof,  must  be  certified  by  the  clerk  of  the 
court,  under  the  seal  thereof.  If,  however,  su(;h  affidavit  be  made  befoi-e  the  United 
States  consul,  resident  at  and  appointed  for,  the  city  of  Paris,  in  the  empii*e  of 
France,  and  certified  by  him  by  a  certificate  having  his  official  seal  annexed,  it  may 
be  read  in  judicial  proceedings  in  this  state,  and  have  the  same  force  and  effect  as  if 
authenticated  in  the  manner  and  with  the  formalities  above  stated  in  this  and  the 
last  preceding  subdivision.  (2  R.  S.,  396,  6  26,  as  amended  by  Laws  of  1865,  ch« 
421,  i  3.) 
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An  inquisition  of  lunacy  is  evidence  against  third  persons,  but  not 
<x>nclusiye.  (y) 

Lettei'S  patent  are  proved  by  producing  them,  or  an  exemplification 
imder  the  great  seal,  which  is  sufficient  without  fmliier  proof,  {z) 

Proceedings  in  chancery^  though  public  matters,  are  not  records, 
and  of  these  copies  may  l)e  given  in  evidence,  (a)  A  hill  in  chancery 
is  not  admitted  in  courts  of  law  to  prove  any  facts  either  alleged  or 
denied  in  the  bill,  (i)  An  answer  will  be  evidence  against  the 
party  ;  (c)  and  against  all  persons  privy  to  the  i)iirty  making  it ;  (d) 
but  the  answer  of  a  guardian  is  no  evidence  against  an  infant,  nor  that 
of  a  trustee  against  his  cestui  que  trust,  (e)  The  answer  may  1x3 
proved  by  the  production  of  the  bill  and  answer,  or  of  examined 
copies  of  them.  (/)  If  the  bill  is  proved  to  be  lost,  the  answer 
alone  may  be  read ;  (g)  unless  on  an  indictment  for  perjury  in  the 
answer.  (A)  An  answer  offered  in  evidence  merely  as  an  admission 
of  the  party  on  oath  is  sufficiently  proved  by  an  examined  copy,  (e ) 

DejH)sitions  in   chancery  are  not  in   general  admissible  without 

(y)  2  Atk.,  412.    3  Camp.,  126.  (d)  16  East. 834. 

(«)  1  Phil.  £v.,4l5.    ciee  Laws  of  1845,  ch.  110;  (e)   Bull.  X.  P.,  237. 

3  K.  S  ,  7th  ed.,  2224.  (/)  Gilb.  Kv.,66. 

(a)  Bull.  N.  P.,  234.  ig)  Id.,  M.    Barn,  ft  Cress.,  765. 

id)  Matt.  Dig.,  133.  (A)  2  Barr.,  1189.    2  Camp.,  608. 

(0)  GUb.  £v.,  60.    Ball.  X.  P.,  237.  («)   16  East,  334.    4  Baru.  &  Cress.,  25. 

~" —  ■  -  —  

In  cases  where,  by  law,  the  affidavit  of  any  jKirson  residing  in  another  state  or  in 
any  temtoiy  of  the  United  States  is  i*equii*e(i,  or  may  be  i*eceived,  in  judicial  pro- 
ceedings in  this  state,  the  same  may  be  taken  and  certified  by  any  officer  authorized 
by  the  laws  of  such  state  or  ton-itoi-y  to  administer  oaths,  and  take  and  certify  affi- 
clavits  to  be  used  in  the  courts  of  record  of  such  state  or  tenitory.  (Laws  of  1869, 
ch.  133,  }  1.) 

To  entitle  such  oath  or  affidavit  to  be  read  in  the  courts  of  this  state,  there  shall  be 
stated  in  the  bo<ly  of  such  affidavit  the  name,  i-esidence,  age  and  occupation  of  the 
deponent  or  affiant,  and  thei-e  shall  l)e  attached  to  the  jurat  or  affidavit  a  certifi(!ate, 
imder  the  name  and  official  seal  of  the  clerk,  register,  prothonotary  or  other  officer 
authorized  hy  the  laws  of  such  other  state  to  make  such  certificate  of  the  county  in 
which  the  officer  taking  and  certifying*  such  oath  or  affidavit  resided,  si>ecifyi»g  that 
such  officer  was,  at  the  time  of  taking  oath  and  affidavit,  dulv  Iftuthorized  to  take 
the  same,  and  that  such  clerk,  etc.,  is  well  acquainted  with  the  handwriting  of  such 
officer,  anil  verily  believes  that  the  signature  to  such  jurat  or  cei-tificate  is  genuine, 
an«l  that  such  oath  or  affidavit  purports  to  be  taken,  in  all  respects  as  i-equired  by 
the  laws  of  such  state  and  territoi-y.  And  such  oath  or  affidavit,  so  taken  and  cer- 
tified, may  be  read  in  any  court,  or  before  any  officer,  in  any  suit  or  pr(^cee<Ung  in 
this  state,  with  like  force  and  effect  as  if  such  oath  or  affidavit  had  been  taken  iR'tbro 
any  officer  authonzed  by  law  to  take  affidavits  in  this  state  to  be  read  in  coui'ts  of 
record.     (Id,,  §  2.) 

Entitling.] — It  is  not  necessary  to  entitle  an  affidavit  or  deposition, 
in  the  action,  whether  taken  before  or  after  indictment,  or  upon  an 
appeal ;  but  if  made  without  a  title,  or  with  an  erroneous  title,  it  is  as 
valid  and  effectual  for  every  purpose,  as  if  it  was  duly  entitled,  if  it 
intelligibly  refer  to  the  proceedings,  indictment  or  ajipeal  in  which  it  is 
made.    {Code  Cr.  Pro.,  §  683.) 
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proof  of  the  bill  and  answer ;  {k)  unless  so  ancient  that  no  bill  or 
answer  can  be  found ;  (J)  or  they  be  offered  to  prove  an  admission 
merely,  or  to  contradict  a  witness,  (m)  In  general,  depositions 
before  answers  put  in  are  not  admitted,  (ji)  But  if  the  defendant  in 
equity  is  in  contempt,  or  has  neglected  an  opportunity  to  cross- 
examine,  they  may  be  read  as  proof  of  the  bill  only,  (p)  On  a  trial 
at  law  directed  by  the  coui-t  of  chancery,  depositions  may  be  read 
without  proof  of  bill  and  answer,  if  the  witnesses  are  unable  to 
attend  in  person,  (p)  Depositions  taken  on  interrogatories  under  & 
commission,  unless  of  long  standing,  are  not  evidence 
without  *  producing  the  commission,  (q)  And  it  must  be  [  •404  ] 
proved  that  the  witness  is  dead,  insane,  or  absent ;  (r)  or 
has  sailed  on  a  voyage,  (s) 

A  decree  in  chancery  is  evidence  between  the  same  parties,  or  any 
claiming  under  them,  (jt)  It  may  be  proved  by  an  exemplification, 
or  by  a  sworn  copy ;  or  when  in  paper,  by  a  decretal  order  with 
proof  of  the  bill  and  answer,  (u) 

ProbcUe.]  The  probate,  under  the  seal  of  the  ecclesiastical  (or 
surrogate's)  court,  of  a  will  of  personal  property  is  good  evidence  of 
its  contents  ;  (v)  and  is  in  general  conclusive  evidence  of  the  facts 
whereof  it  is  evidence  ;  (to)  and  the  mere  production  of  the  probate 
will  suffice,  without  further  proof,  (x)  But  it  may  be  shown  that  the 
probate  is  forged,  or  was  obtained  by  surprise,  or  is  revoked,  (y) 
And  on  an  indictment  for  forging  a  will,  the  probate,  though  unre- 
pealed, is  not  conclusive  evidence  to  bar  the  prosecution,  (z)  It  may 
also  be  shown  that  the  court  had  no  jurisdiction  ;  («)  or  that  the 
supposed  testator  is  alive.  (6)  The  probate  is  in  no  case  evidence  of  a 
demise  of  lands,  (c)  To  prove  the  probate  revoked,  the  book  of  the 
prerogative  (or  surrogate's)  court  is  good  evidence.  (tZ) 

Letters  of  administration  are  proved  by  producing  them,  or  a  cer- 
tificate or  exemplification  thereof  under  the  seal  of  the  surrogate ;  (e) 
or  by  the  original  book  of  acts  directing  the  grant  of  them.  (/)  An 
examined  copy  of  the  act  book,  stating  the  grant  to  the  defendant 


(t)  Bull.  N.  r  ,  240.    Gilb.  Ev.,  62. 
U)  2Price,  234»n. 
(m)  1  Phil.  Ev.,  375.    Boscoc,  47. 
(»)  Ball.  N.  P.,  240. 

(0)  lMaaleASel.,4. 
{p)  15  Ves.,  70. 

(9)  6Eisp.,85. 

(r)  2Stra.,920.    1  Camp.,  172. 

(«)  6Esp.,92. 

(1)  Bull.  N.  P.,  243. 

<t»)  1  Keb.,  21.    Ball.  N.  P.,  244. 


(V)  Bull.  N.  P..  245. 

(w)  Gilb.  Ev  ,  78. 

(X)  Ilep.  Temp.  Hardw.,  108. 

(y)  MatL  Dig.,  184. 

(«)  Ross.  &  Ky.  C.  C,  842, 8. 

(a)  BaU.  N.  P.,247. 

(6)  3  T.  R.,  130. 

(c)  Matt.  Dig.,  134. 

{d)  1  Lcucli,  30,  n. 

(e)  Kep.  Temp.  Hardw.,  108. 

(/)  Id.,  8  East,  187. 
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id  proof  of  his  being  admiuistmtor,  without  notice  to  produce  the 
letters.  (^) 

By  the  Revised  Statutes,  letters  testamentary  and  of  administra- 
tion, and  lettei-s  appointuig  a  collector,  granted  by  any  officer  having 
jurisdiction,  are  made  conclusive  evidence  of  the  authority  of  the 
persons  to  whom  they  are  granted,  imtil  reversed  or  revoked,  (h) 

Proceedings  in  foreign  courts.^  It  seems  that  the  sentence  of  a 
foreign  court,  of  competent  jurisdiction,  if  evidence  abroad  would  be 
evidence  hero,  upon  the  same  question  and  between  the  same  par- 
ties, {i)  And  genemlly  the  sentence  will  be  presumed  to  be  just ;  {k) 
but  it  may  be  impeached ;  {I)  and  it  does  not  seem  to  be  in  any  case 
conclusive  here,  not  being  a  record  of  this  country,  except  perhaps  on 
a  question  of  prize,  {in) 

Proceedings  of  foreign  courts  are  proved  by  exemplifications  under 
the  seal  of  the  coui-t,  though  it  be  worn  out ;  {ii)  and  its 
[  *  405  ]  genuineness  must  *  be  proved,  (o)  If  a  court  never  had  a 
l^al,  the  proceedhigs  mast  bo  proved  by  examined 
copies ;  ( J!))  or  distinct  evidence  should  l)e  given  (if  so)  that  the  court 
has  no  seal  and  verifies  its  judgments  by  the  signature  of  the  judge, 
proving  such  signature,  (y)  But  a  copy  signed  by  the  clerk  of  the 
court  would  not  be  sufficient,  (r)  (5) 

{g)  18  East,  232.  (m)  4  Barn.  &  Cress.,  411.    4  Blng.,  4S6. 

(A)  2  a.  S.,  SO,  S  56.    Repealed  by  Laws  of  IStfO,  (n)  1  btark.,  525. 

ch.  -.>45.    Bat  see  Code  Ciy.  Pro.,  h  2691.  (o)  3  £aht,  221. 

«)  1  Ves.,  159.    2  Stra.,  783.  (p)  6  Maule  &  Scl.,  86. 

(1;)  3  Bing.,  363.  (9)  4  Cami).,  28. 

{I)  9  East,  199.    1  Camp.,  68.  (r)  2  Stark.,  6.    6  Maale  &  Sel.,  34. 

(5)  Rbcoeds,  etc.,  of  foekion  courts. 

HaiD  authenticated^] — A  copy  of  a  record,  or  other  judicial  pf*oceeding,  of  a  court  of 
a  fomgu  country,  is  evidence  when  authenticated  as  follows : 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court  affixed,  or 
of  the  officer  in  whose  custody  the  i-ecoi-d  is  legally  kept,  under  the  seal  of  his  oflice. 

2.  By  a  certificate  of  the  chief-judge  or  pi-esiding  magistrate  of  the  coui-t  to  the 
effect  that  the  person  so  attesting  the  i-ecord  is  the  clerk  of  the  court ;  or  that  he  is 
the  officer  in  whose  custody  the  record  is  requii-ed  by  law  to  be  kept ;  and  that  his 
signature  to  the  attestation  is  genuine. 

3.  By  the  certificate  under  the  great  or  principal  seal  of  the  government  under 
whose  authority  the  court  is  held,  of  the  secretary  of  state  or  other  officer  having  the 
custody  of  that  seal,  to  the  eflFect  that  the  court  is  duly  constituted,  8i>ecifying  gen- 
erally the  nature  of  its  jurisdiction  ;  and  that  the  signature  of  the  chief-judge  or  pre- 
siding magistrate,  to  the  certificate  specified  in  the  last  subdivision  is  genuine.  {Code 
of  Civ.  Pwc,  §952.) 

Other  priX)f.]-~A  copy  of  a  record,  or  other  judicial  proceeding  of  a  court  of 

a  foreign  country,  attested  by  the  seal  of  the  court  in  which  it  remains,  must  also  be 
admitted  in  evidence  ujwn  due  proof  of  the  following  facts : 

1.  That  the  copy  offei-ed  has  l>een  compared  by  the  witness  with  the  original,  and 
is  an  exact  copy  of  the  whole  of  the  original. 

2.  ITiat  the  original  was,  when  the  copy  was  made,  in  the  custody  of  the  clerk  of 
the  court,  or  other  officer  legally  having  charge  of  it. 
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Foreign  laxvs.l  If  an  act  done  abroad  be  invalid  by  the  law  thei*e, 
it  is  so  here,  (*)  The  written  laws  of  a  foreign  state,  must  be  proved 
as  facts,  and  until  proved  to  exist,  they  can  not  be  received  in  a  court 
of  justice.  {£)  They  may  be  proved  by  a  copy  duly  authenticated,  (it) 
Thus,  when  to  prove  the  law  of  France  as  to  marriage,  the  French 
vice-consul  produced  a  book  which  he  said  contained  the  code  of  laws 
upon  which  he  acted  at  his  office  ;  that  it  was  printed  at  the  office  for 
printing  the  laws  of  France,  and  that  it  would  have  been  acted  upon 
in  any  of  the  French  courts  ;  it  was  held  sufficient  proof  of  the  law.(r;) 

The  rules  are  applicable  to  foreign  laws  that  the  best  testimony 
shall  be  produced ;  and  that  such  testimony  as  presupposes  better 
testimony  attainable  by  the  party,  shall  not  be  received.  But  no 
testimony  vrill  be  required  which  is  shown  to  be  unattainable.  They 
should  be  authenticated  by  the  authority  of  the  foreign  state,  under 
its  seal ;  or  it  should  be  shown  that  such  evidence  could  not  be  pro- 
cured, {w) 

The  laws  of  another  state,  a  member  of  the  union,  are  to  be  proved 
as  the  laws  of  a  foreign  country,  {x)  (6) 

The  seal  of  another  state,  affixed  to  a  copy  of  an  act  of  its  legisla- 
ture, for  the  purpose  of  authenticating  the  same  pursuant  to  the  act 
of  congress,  proves  itself,  and  imports  absolute  verity ;  and  is  pre- 
sumed, until  the  conti-ary  is  shown,  to  have  been  affixed  by  the 

(t)  1  Bo8.  &  Pal..  Ul.    8  T.  R.,  609.  (v)  8  Stark.  Bep.,  178. 

\f)  2  Cranch,  187.   6  Wend.,  481.    1  John.,  (v)  6  Wend.,  475,  4ti2. 

aw.  (ar)  IRawIe,  886.    6  Conn.  Rep.,  480.   8  Pick., 

(«)  3  Camp..  166.    8  Stark.,  178.    S  Rufls.  on  293.    9  Id.,  180.    5  Hor.  ft  Joliu..  86.    2  Bibb. 

C^.,72S.    2WeW,4U.  238. 


8.  That  the  attestation  is  genuine.    (Id.,  $  953.) 

Effect  of  record^  etc.] — Nothing  in  this  article  is  to  be  constnied  as  declaring 

the  effect  of  a  record,  or  other  judicial  proceeding  of  a  foreign  country,  authenticated 
flo  as  to  be  evidence.     {Id.,  §  954,  as  amended  by  Laws  of  1S77,  ch.,  416.) 

(6)  Laws,  btc.,  of  another  state  or  country. 

Statute,  law,  proclamation,  edict,  decree  or  ordinance.] — A  printed  copy  of  a  stat- 
ute, or  other  wi-itten  law,  of  another  state,  or  of  a  teiiitory  or  of  a  foreign  countiy,  or 
a  printed  copy  of  a  proclamation,  edict,  deci-ee  or  ordinance,  by  the  executive  power 
thereof,  contained  in  a  book  or  publication,  purix)rting  or  proved  to  have  been  pub- 
lished by  the  authority  thereof,  or  proved  to  l)e  commonly  admitted  as  evidence  of  the 
existing  law,  in  the  jutiicial  tribunals  thereof,  is  presumptive  evidence  of  the  statute, 
law,  proclamation,  edict,  decree  or  ordinance.     (Code  Civ.  Pro.,  §  942.) 

The  unwritten  or  (xnnmon  laic  of  another  state,  or  of  a  tenitory,  or  of  a  foreign 

country,  may  be  proved,  as  a  fact,  by  oral  evidence.     (Id.) 

The  books  of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  be 

admitted,  as  pre8iunj)tive  e\idence  of  the  unwritten  or  common  law  thereof.     (Id.) 

Copies  of  records,  etc.,  of  United  States  courts.] — A  copy  of  the  record  or  any  other 
procecwiing,  of  a  court  of  the  United  States,  is  evidence,  when  certified  by  the  clerk  or 
officer,  in  whose  custody  it  is  required  by  law  to  be.    (Id.,  §  943.) 
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proper  officer.  But  it  must,  in  this  state,  be  a  common  law  seal;  a 
scroll  or  impression  on  paper  alone  will  not  suffice,  (y) 

If  foreign  laws  are  not  written,  they  may  be  proved,  as  we  have 
before  seen,  by  the  parol  evidence  of  persons  possessing  professional 
skill,  {z) 

The  state  acts  of  a  foreign  government  must  be  proved  by  a  copy 
examined  with  the  archives  abroad,  (a)  An  insti'ument  puq^oiling 
to  be  a  divorce,  under  the  seal  of  the  synagogue  at  Leghorn,  is  not 
admissible  without  previous  proof  of  the  law  of  the  country.  (6) 

Proceedings  in  infeinor  courts.'^  It  seems  that  the  judgments  of 
an  inferior  court,  whether  of  record  or  not,  are  conclusive 
[  *  406  ]  between  the  same  *  parties,  upon  the  same  8ubject-mat> 
ter.  (c)  Yet  they  may  be  avoided  by  proof  that  the  cause 
of  action  did  not  arise  within  the  jurisdiction  of  the  coiui;.  (cZ)  And 
it  has  been  said  that  the  judgment  of  an  inferior  court,  not  of  record, 
may  be  controverted,  (e) 

The  judgment  of  a  court  of  inferior  jurisdiction,  may  be  proved  by 
producuig  the  book  containing  the  proceedings  of  the  court,  from 
the  proper  custody  ;  and  if  not  made  up  in  form,  the  minutes  of  the 
proceedings  will  be  evidence;  or  an  examined  copy  will  be  suffi- 
cient. {/)  It  seems  that  evidence  should  also  be  given  of  the  pro- 
ceedings previous  to  judgment.  Of  these,  the  book  containing  the 
original  minutes  will  be  sufficient  evidence.  ((/) 

The  docket  of  a  justice  of  the  peace,  or  a  transcript  thereof,  certi- 
fied by  him,  is  evidence  in  the  cases  specified  in  the  Code  of  Civil 
Procedure.  (7) 

{y)  1  Denio.  376.    2  Cainc-},  155.  {d)  Willes,  36,  n.    2  Bing.,  213. 

[z)  See  ante,  j>.  40U.    4Cuuip.,155.  (e)    Duae.,&. 

(a)  1  Cnnip.,  U5,  u.  (/)  Comb.,  317.    1  Barn.  &  Aid.,  l&l. 

(6)  reukc'8  Kv.,  17.  {g)  Malt.    Dig.,    136.      2   Wm.   Black.,    836. 

(c)   Mutt.  Dig.,  13(5.  Peake,  8u. 

(7)  Justice's  docket,  a>d  transcript. 

Evidence  before  him.] — The  docket-book  of  a  justice  of  the  peace,  within  the  state, 
or  a  traiiscnpt  thei*eof,  cei-titied  by  him,  is  evidence  befoni  him,  of  any  matter 
required  by  law  to  be  entei-ed  bv  him  th(M-eiii.     (Code  Civ.  Pw.^  §  938.) 

TraiiHcrvpt  tvAil^Jtce  ffeiurally.} — A  transcript  fi-om  the  docket-book  of  a  justice  of 
the  peace,  within  tlie  state,  subsciibed  by  him,  and  authenticated,  by  a  certificate  of 
the  clerk  of  the  county  in  which  the  justice  i^eaidea,  under  his  hand  and  official  seal, 
to  the  effect  that  the  i^erson  sul>8cnbing'  the  tranacnpt  was,  at  the  date  of  the  judg- 
ment theivin  mentioned,  a  justice  of  the  i^eace  of  that  county ;  and  that  the  clerk  is 
acquainted  with  his  handwriting",  and  verdy  belitives  that  the  fciig"natui*e  to  the  tran- 
script is  genuine ;  is  evidence  of  any  matter  stated  in  the  ti-anscript,  which  is 
i^equired  by  law  to  be  entered  by  the  justice  in  his  docket-book.     (Id.f  ^  939.) 

Other  proof  of  proceedings  before  justice.] — The  pi-otreeiling^  in  an  action  brou^^ht, 
or  a  s|)ecial  proceeding*  instituted,  befoi-e  a  justice  of  the  i>eace,  within  the  state,  may 
also  be  proved  by  the  oath  of  the  justice.    In  case  of  his  death  or  absence,  they  may 
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•A  certificate  of  a  justice's  judgment,  to  be  competeut     [  *  407  ] 
evidence  on  the  tiial  of  a  cause,  must  show  on  its  face  that 
the  justice  rendering  judgment  had  jurisdiction,  as  well  of  the  per- 
son as  of  the  subject-matter  of  the  suit,  (m)     Such  certificate  may 
be  granted  after  the  expiration  of  the  office  of  the  justice,  (ji) 

Convictions.^  Convictions  must  be  proved  like  other  records.  A 
conviction  in  a  court  of  criminal  jurisdiction  is  conclusive  evidence 
of  the  facts  contained  in  it,  if  it  comes  collaterally  in  question  in  a 
coui-t  of  civil  jurisdiction  ;  yet  an  acquittal  in  such  courts  is  no  proof 
of  the  reverse,  (o)  Where  a  conviction  has  been  procured  on  the 
evidence  of  the  party  who  seeks  to  avail  himself  of  it  in  a  civil  action, 
it  is  inadmissible  ;  and  it  seems  doubtful  if  it  be  admissible,  even 
when  procured  entirely  on  the  evidence  of  others,  (jo) 

By  the  Revised  Statutes,  a  copy  of  the  minutes  of  any  conviction, 
with  the  sentence  of  the  court  thereon,  entered  by  the  clerk  of  any 
court,  duly  certified  by  the  clerk  in  whose  custody  such  minutes  shall 
be,  under  his  official  seal,  together  with  a  copy  of  the  indictment  on 
which  such  conviction  was  had,  certified  in  the  same  manner,  is  de- 
clared to  be  evidence  in  all  courts  and  places  of  such  conviction,  in 
all  cases  in  which  it  shall  appear  by  the  certificate  of  the  clerk,  or 
otherwise,  that  no  record  of  the  judgment  on  such  conviction  has 
been  signed  and  filed,  {(j)  (8) 

The  statute  also  requires  the  judgment  of  the  court  upon  any  con- 
viction to  be  entered  in  the  minutes  of  the  couit ;  and  requires  the 
clerk  to  send  a  certified  tmnscript  of  the  entries  in  the  minutes,  of 
convictions  and  sentences  thereon,  to  the  secretary  of  state.  An 
exemplification  of  which  transcript,  under  the  seal  of  the  secretary 
of  state,  it  is  declared  shall  be  sufficient  evidence  on  the  trial  of  any 
pei-son  for  a  second  or  subsequent  offense,  of  the  conviction  stated  in 

(«)  5  Wend.,  291  (p)  2  Vescy.  246;  1  Camp.,  151;  3  Bing.,  300; 

(n)  8  id.,  303.  Rom'oc's  (Jr.  Ev.,  107. 

(0)  Ball.  N.  P.,  245;  3Iatt.  Dij?.,  137.  (q)  2  K.  S.,  739,  ♦  10;  3  id,  7lh  cd.,  2573. 


be  pn)ve<l  by  the  onginai  minutes  of  the  pix)ceedings  kept  by  him,  pursuant  to  law, 
accompanied  with  proof  of  his  handwiiting- ;  or  by  a  copy  of  the  minutes,  sworn  to 
by  a  competent  witness,  as  liaving  been  compared  with  the  orig-inal  entries,  with 
pro«>f  that  those  entries  wei*e  in  the  handwriting  of  the  justice,  (id.,  §  910,  as 
amended  by  Laws  of  1877,  ch.  41G.) 

(8)  On  the  trial  of  an  indictment  charging*  larceny  after  a  formei*  conviction  for  the 
same  crime,  all  the  facts  necessai-y  to  bring*  the  case  within  the  statute  (2  R.  S.,  G99, 
&  8),  impt^ing"  a  moresevei'e  penalty  for  a  second  ofFtMise,  must  be  proved,  and  passed 
upon  by  the  jury.  {Joh)Uton  v.  People,  55  N.  Y.,  512 ;  S.  C,  65  Barb.,  342.)  Pix)of 
ox  the  lonner  conviction  is  not  incompetent  because  it  tends  to  prove  bad  character, 
and  that  by  six^clfic  acts.  These  objections  have  no  force  when  the  evi^l  n\ce  T^\aL\;eA 
to  the  issues  to  be  tried.    (Id.) 
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such  transcript.     But  neither  such  transcript,  nor  the  exemplification 
thereof,  shall,  in  any  other  case,  be  evidence  of  such  conviction,  (r) 

It  has  been  held  that  it  is  no  objection  to  the  validity  of  a  record 
of  conviction  by  the  general  sessions,  that  the  judge  who  signed  it 
was  not  such  when  the  conviction  took  pkce,  but  received  his 

appointment  afterwards.  («)  * 

[  •  408  ]         •It  has  been  decided  that  a  certificate  of  conviction  in 

the  form  directed  by  the  above  section  of  the  statute,  and 
which  was  filed  in  the  clerk's  office  within  the  prescribed  time,  is 
competent  evidence  of  the  facts  therein  stated  ;  although  it  does  not 
contain  evidence  that  the  court  had  obtained  jurisdiction  over  the 
person  of  the  prisoner,  (it)  Such  a  cei-tificate  being  made  evidence, 
by  statute,  of  the  facts  contained  in  it,  can  not  be  contradicted  by 
parol  evidence  showing  that  there  was  in  fact  no  trial  and  conviction. 
Yet  it  seems  that  a  party  may  so  far  conti-adict  a  i^ecord  of  convic- 
tion by  a  coui-t  of  inferior  jurisdiction,  as  to  prove  that  the  court  had 
no  jtuisdiction  of  the  ofiense,  or  of  the  pci"son  of  the  prisoner,  (v) 

Exandnatums  taken  before  magistrates.]  In  this  state,  the  exam- 
ination of  the  complainant,  the  prisoner,  and  the  witnesses  on  both 
sides,  was  formerly  regulated  by  the  Revised  Statutes ;  (w)  but  the 
entire  title  of  the  Revised  Statutes  relating  to  that  subject  is  now 
superseded  by  the  Code  of  Criminal  Procedure.  (9) 

(r)  Id.,  738.  H  5  to  9;  8  id.,  7lh  ed.,  267S.  (r)  n>id. 

(ff)  1  HUl,  261.  (to)  'i  B  S.,  708, 9,  H  18  to  19. 

(«)  People  V.  Powers,  7  Barb.,  402.    6  N.  Y., 
00. 

(9)  See  Code  Or.  Proc.,  §§  148  to  166^  188  to  221. 

By  section  221  it  is  provided  that  when  a  magistrate  has  discharged 
a  defendant,  or  has  held  him  to  answer,  as  provided  in  sections  207  and 
208,  he  must  return  to  the  next  court  of  oyer  and  terminer,  or  court  of 
sessions  of  the  county,  or  city  court,  having  power  to  inquire  into  the 
offense  by  the  intervention  of  a  grand  jury,  at  or  before  its  opening,  on 
the  first  day,  the  warrant,  if  any,  the  depositions,  the  statement  of  the 
defendant,  if  he  have  made  one,  etc. 

Disclosure  of  depositions  taken  by  a  magistrate.]— A  magis- 
trate, or  clerk  of  any  magistrate,  who  willfully  permits  any  deposition 
taken  on  an  examination  of  a  defendant  before  such  magistrate,  and 
remaining  in  the  custody  of  such  magistrate  or  clerk,  to  be  inspected  by 
any  person,  except  a  judge  of  a  court  having  jurisdiction  of  the  oflfense, 
the  attorney-general,  the  district  attorney  of  the  county  and  his  assist- 
ants, and  the  defendant  and  his  counsel,  is  guilty  of  a  misdemeanor. 
(Penal  Code,  §  145.) 

See  also  Code  Cr.  Proc.,  $  205. 
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lu  order  to  ( ntitle  the  examination  either  of  witnesses  or  of  the 
prisoner  to  be  read,  it  must  be  proved,  by  testimony,  that  they  are 
the  same,  without  alteration,  as  those  taken  before  the  magistrate  ;  {z) 
and  this  authentication  is  as  necessary  when  they  ai*e  introduced  by 
the  defendant  for  the  purpose  of  destroying  the  credit  of  any  witness 
for  the  prosecution,  by  showing  that  he  varies  from  the  statement  he 
made  before  the  magistrate,  as  when  offered  in  evidence  against  the 
prisoner,  (a) 

Though  the  statute  authorizes  an  examination  of  the  accused,  it  is 
not  compulsory  on  him  to  answer.  But  if  he  submits  to  answer,  and 
answers  falsely,  the  prosecutor  may  disprove  it,  and  it  will  be  taken 
strongly  against  the  prisoner,  (b)  An  examhiation  properly  taken 
before  a  magistrate  may  be  given  in  evidence  against  the 
prisoner  on  his  trial,  *  though  not  against  any  other  per-  [  *  409  ] 
fions  whom  he  may  have  incidentally  accused,  (c)  (10) 
Accordingly,  if  two  prisoners  be  taken  before  a  magistrate  on  a 
charge  of  felony,  what  the  first  prisoner  says  in  his  statement  before 
the  magistrate  can  not  be  given  in  evidence  against  the  second 
prisoner  ;  because,  when  before  the  magistrate,  the  second  prisoner 
is  only  called  upon  to  answer  the  statements  of  the  witnesses  in  their 
examinations  taken  on  oath,  and  not  what  any  other  prisoner  may 
have  said  in  his  examination,  {d)  And  where  a  piisoner  made  his 
defense  before  the  committing  magistrate,  and  on  his  trial  he  relied 
on  matter  of  excuse  wholly  repugnant  to  his  former  statement,  the 
former  statement  not  having  been  given  in  evidence  by  the  prosecu- 
tion, the  court  would  not  allow  it  to  be  read,  afterwards,  to  contra- 
dict the  defense  set  up  on  the  trial,  (e) 

As  the  examination  of  the  prosecutor,  when  regularly  taken,  is  evi- 

[z)  Arch.  Cr.  PI.,  66,73,74.    1  Chit.  Cr.  L.,       (c)  1  Hale,  686.    2  Hawk.,  ch.  64,  H  31  to  84. 
SI,  65.    IHale.  3U5.    8  Wend., 599.  5  Ohio  Rep.,  439. 

(a)  1  ChilE  Cr.  L.,  80.    8  Wend.,  599.  {d )  Queen  v.  Swinnerton,  i  Car  &  M.,  608. 

ib)  I  ChiL  Cr.  !».,  84.    1  Rogers'  Rec,  81.  (e)  Queen  v.  PoweU,  1  Car  &  M.,  500. 

DefiBndant  entitled  to  copies  of  depositions  and  statement] — 

If  the  defendant  be  held  to  answer  the  charge,  the  magistrate  or  liis 
clerk  having  the  custody  of  the  depositions  taken  on  the  information  or 
examination,  and  of  the  statement  of  the  defendant,  must,  on  payment 
of  his  fees  at  the  rate  of  five  cents  for  every  hundred  words,  and  within 
two  days  after  demand,  furnish  to  the  defendant,  or  his  counsel,  a  copy 
of  the  depositions  and  statement,  or  permit  either  of  them  to  take  a 
copy.     (Code  Cr.  Proc,,  §  206.) 

(10)  The  prisoner'B  examination  before  the  committing"  magistrate  is  evidence  on 
the  trial,  though  he  made  no  confession,  but  declined  to  answer.     (People  v.  Banker^ 

sPark.  ae.) 
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dence  against  the  prisoner,  if  the  prosecutor  dies  before  trial ;  so,  on 
the  other  hand,  where  the  prosecutor  himself  gives  evidence  on  the 
trial,  the  examination  may  be  used  on  the  pait  of  the  prisoner  to  con- 
tradict his  testimony.  (/)  So,  where  the  testimony  of  a  witness  is 
impeached,  at  the  trial,  his  examination  taken  before  a  magistrate 
may  be  rend  in  evidence  to  suppoit  his  testimony,  (ff)  It  may  alsa 
be  read  to  invalidate  the  testimony  of  the  magistrate  in  the  account 
given  by  him  of  the  facts  testified  to  by  the  witness  on  such  examina- 
tion. (Ji)  One  of  the  objects  of  the  legislature  in  passing  the  statute 
was  to  enable  the  judge  and  jury,  before  whom  the  accused  is  tried, 
to  see  whether  the  witnesses  at  the  trial  are  consistent  with  the 
account  given  by  them  before  the  committing  magistrate,  (e) 

Though  the  examination  of  a  witness,  duly  taken  in  writing,  may 
be  received  in  evidence  on  his  trial,  yet  it  can  not  be  ofiered  before 
the  grand  jury  on  preferring  the  bill  though  there  be  strong  groimds 
of  suspicion  that  the  witnci^s  has  been  since  tampered  with  on  behalf 
of  the  prisoner,  (k) 

The  statute  is  imperative  on  the  magistrate  to  take  the  examination 
in  writing.  What  the  party  accused  says  in  other  places  may  be 
received  upon  viva  voce  testimony  ;  (J)  but  as  the  law  requires  that  his 
examination  shall  be  reduced  to  writing  and  returucd  to  the  court, 
the  particulars  of  such  examination  can  not  be  given  in  evidence  viva 
voce  ;  imless  it  be  clearly  proved  that  such  examination  was  never 
reduced  into  writing,  (m)  But  where  a  written  examination  wjis 
inadmissible  on  account  of  the  mode  of  taking  it,  parol 
[  *  410  ]  evidence  was  permitted  to  be  given  of  what  the  •prisoner 
had  said  at  the  time  of  his  examination,  (n)  So,  if  it  be 
proved  that  the  emmination  was  not  taken  in  writing,  it  would  seem 
that  parol  evidence  of  the  prisoner's  declaration  is  admissible,  (o) 
Therefore  niiimtes  taken  by  a  solicitor  for  the  prosecution,  on  the 
examination  of  a  pidsoner,  at  the  direction  of  such  uuigistrate,  may  be 
read  in  evidence  on  the  trial,  as  a  memorandum  to  refresh  the  wit- 
ncss^s  memory,  though  not  signed  either  by  the  prisoner  or  magis- 
trate, (^p) 

The  examination  of  a  witness,  sworn  to  have  been  taken  pursuant 

(/)  1  Chit.  Cr.  L.,  81.    BatseelWhce.  CO.,  (m)  Id.,  ib.    5  Rogers'  Rec.  4.    Bat  aee  1 

5-2.  Moo   C.  C.,  232,  34J. 

{g)  15  Wend.,  419.    19  id.,  569.  (n)  i  Moo.  &  Mul.,  403. 

(/«)  Id.,  ib.  io)  1  Chit.  Cr.  L.,87.    2  Leach,  821.  4  Uo|?erB* 

'j)  2Lcaoh,668.    1  Chit.  Cr.  L.,  81.    3  llarg.  Rec,  13!).    1  Havw.,  H2. 

St  Ti-..  131.  (P)  2  Leacli,  6^,  652.    Koscoe's  Cr.  Ev.,  46,  48. 

{k)  2  J^ach,  511.  2  Kuhs.  uu  Cr.,  C58. 

(/)  1  Chit.  Cr.  1..,  86,  7.    McNally  on  Ev.,  45. 
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to  tlie  statute,  will  be  presumed  to  have  been  read  to  or  by  the  wit- 
ness before  it  was  signed  by  him,  although  the  magistrate  does  not 
recollect  that  it  was  so  read.  The  examination  of  ajjrusonei'  must  be 
proved  to  have  been  i-ead.  (g) 

It  is  said  by  Lord  Hale,  that  an  examination  taken  before  a  mag- 
istrate, in  order  to  be  I'ead  in  evidence  against  a  prisoner,  must  bo 
proved  on  oath  by  tne  magistrate  that  took  it,  or  the  clerk  that  wrote 
it,  to  have  been  duly  taken.  (?•)  In  practice,  however,  it  is  said  by 
Bussell  to  be  certainly  not  unusual  to  permit  the  examination  to  be 
read,  upon  proof  of  the  identity  of  the  instrument  and  of  the  hand- 
writing of  the  magistmte,  if  he  has  signed  the  examination,  (s) 

Although  there  is  nothing  in  the  statute  providing  that  the  depo- 
^Uion  of  the  vdlnesaea  taken  under  it  shall  be,  in  any  case,  evidence, 
or  used  in  any  way  except  to  Suppoi*t  or  contradict  the  testimony 
given  by  the  Avitness  on  the  trial,  it  seems,  upon  general  principles  of 
evidence,  to  be  a  settled  rule,  that  if  it  be  proved  that  the  witness  is 
dead,  or  is  insane,  or  that  ho  has  been  kept  away  by  the  practices  of 
the  prisoner,  or  is  prevented  by  sickness  from  attending,  or  is  unable 
to  travel,  his  deposition  duly  taken  on  oath  before  the  magistrate 
may  be  given  in  evidence  on  the  trial  of  an  indictment.  {() 

The  rule  is  well  settled,  that  a  deposition  is  not  admissible  as  evi- 
-dence  against  the  prisoner  on  his  trial,  unless  it  be  shown  that  the 
witness  was  examined  in  his  presence,  so  as  to  give  the  prisoner  an 
opportunity  of  cross-examining  him.  {u)  (11) 

Depositiona  taken  conditionally,^  Depositions  taken  conditionally, 
under  the  New  York  police  act  {Laws  of  1844,  p.  476),  are  not 
mlmissible  generally,  but  only  under  certain  circumstances.  The 
words  de  bene  esse^  in  the  statute,  import  some  conditions  to  be  first 
<x>mplied  with  by  the  party  ofiering  them.     And  where  a  deposition 

{^  15  Wend.,  419.  {t)  See  ld.,66e. 

(r)  2  Hale,  62, 284.  See  also  1  Whee.  0.  C  •  210.       (u)  1  Phil.  £v..  Am.  ed.,  1839,  p.  869.    Cowen 

(«)  2  Kass.  on  Or.,  859,  n.  A  UiU's  Notes  to  ditto,  938. 

(11)  The  deposition  of  a  witness,  taken  de  bene  essCf  without  the  consent  of  the 
defendant,  can  not  be  read  in  evidence  on  the  trial,  in  a  criminal  case.  (People  v. 
Reatdlj  3  Hill,  289.)  A  deposition  taken  before  a  committing'  magistrate  is  not  e\n- 
dence  against  the  defendant,  unless  the  witness  was  examined  in  his  presence,  and  the 
right  of  croes-examination  accoi'ded.  It  is  not  enough  to  swear  the  witness  to  a  pre- 
viously prepared  affidavit,  though  the  defendant  l:^  pi^esent.  (Id.)  A  deposition, 
the  caption  of  which  has  been  subsequently  altered,  can  not  be  read  in  evidence ;  and 
parol  evidence  to  explain  the  aitei*ation  is  not  admissible.  (Id,)  An  order  for  tak- 
ing* testimony  de  bene  essCf  entitled  in  the  "court  of  general  sessions,*'  before  indict- 
ment found,  is  iiTegnlar ;  and  the  deposition  can  not  be  read  on  the  trial.  (Feovle  v. 
IFani,  4  Park.,  516.) 
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taken  under  that  act  was  offered  in  evidence  on  a  trial,  with- 
[  *  411  j     out  other  proof  than  that  it  had  *  been  regularly  taken,  it 

was  held  that  it  was  inadmissible,  and  that  the  party  offering 
it  should  have  proved  that  the  deponent  was  not  then  a  resident  of 
the  city ;  or,  if  he  was  a  resident,  that  his  attendance  could  not  be 
procured  after  proper  elloiU  made  for  that  purpose.  It  need  not, 
however,  be  shown  preliminarily  that  the  crime  was  committed  in 
New  York,  upon  a  non-resident ;  but  it  is  sufficient  if  these  facts 
appear  from  tiie  deposition  itself,  (v)  A  deposition,  thus  taken,  which 
is  entitled  in  a  court  of  general  sessions,  where  there  is  no  suit  or  pro- 
ceeding pending,  and  in  a  suit  which  has  not  yet  been  commenced 
and  which  throughout  refers  to  the  accused,  not  by  their  individual 
names,  but  as  defendants,  can  not  be  read  on  the  trial  of  an  indictment 
afterwards  preferred  on  that  charge  ;  because  of  the  rule  that  on  such 
a  deposition  the  witness  could  not  be  convicted  of  perjury,  for  any 
false  swearing,  (w)  (12) 

Depositions  taken  before  coroners.^  The  entire  article  of  the 
Revised  Statutes  relating  to  coroners'  inquests  is  superseded  by  the 
Code  of  Criminal  Procedure  (§§  773  to  790).  Sections  778  and  779 
relate  to  the  testimony  or  depositions  of  the  witnesses  examined  before 
a  coroner's  jury.  In  England  it  has  been  held  that  depositions  taken 
before  coroners  are  admissible,  though  t^^^en  in  the  absence  of  the 
prisoner,  (y)  But  this  doctrine  has  been  questioned  by  several  writers 
of  eminence,  (z)  And  it  seems  to  be  the  better  opinion  that  such 
ex  parte  depositions  ought  to  be  excluded  altogether  as  evidence 
against  the  accused  on  his  trial,  (a) 

If  depositions  taken  before  a  coroner  are  taken  properly  tney  are 
admissible  in  the  same  manner  as  depositions  taken  before  a  magis- 
trate, where  the  witness  is  dead  or  kept  out  of  the  way  by  the  means 
or  contrivance  of  the  prisoner,  or  where  he  is  unable  to  ti*avel  or  can 


I 


9)  People  y.  Hadden.  8  Denio,  220. 
w)  People  V.  Chrystal,  8  Barb.,  545. 
)  8  T.  B..  718, 72-1    Bull.  N.  P.,  442. 


(t)  See  2  Rues,  on  Or.,  661.    2  Stark.  St.,  277» 
8,  9, 6ih  Am.  ed.    Roscoe's  Or.  £v..  53,  54. 
(a)  See  Cowen  &  HiU's  Notes  to  Phil.  £7.,  940. 


(12)  A  prisoner  nnder  indictment  can  admit,  as  testimony  to  be  conadered  by  the 
jury,  on  the  tidal,  depositions  of  non-resident  witnesses,  taken  prior  to  the  trial,  or 
de  bene  esse,  b^r  his  consent  and  in  his  presence.  ( Wightman  v.  PeopUf  67  N.  Y.,  44.) 
Where  the  prisoner,  both  before  and  at  the  trial,  consented  that  depositions  so 
taken  should  be  read  in  evidence  on  the  ti*ial,  it  was  held  that  such  consent  was  a 
waiver  of  more  formal  proof,  and  was  binding  upon  the  prisoner.    (Id.) 
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not  bo  found ;  on  proving  that  they  are  the  identical  depositions  taken 
before  the  coroner,  without  alteration.  (6)  (13) 

2d.  Private  documents.']  It  is  a  general  rule  that  where  a  party, 
in  making  out  his  case,  shows  that  any  part  of  it  rests  upon  written 
testimony,  as  a  deed,  agreement,  or  other  instrument  of  a  private 
uatui-e,  he  must  produce  and  prove  it ;  unless  in  those  cases  where 
secondary  evidence  may  be  offered,  (c) 

Proof  of  execution  may  be  sometimes  dispensed  with, 
however.  As  •  if  a  deed  be  thirty  yeans  old  or  upwards ;  (d)  [  *  412  ] 
provided  possession  has  followed  the  deed,  or  the  custody 
of  it  be  satisfactorily  accounted  for ;  but  if  there  be  any  erasure  or 
interlineation  in  the  deed,  it  should  be  proved  in  the  usual  manner, 
especially  if  it  import  fraud,  (e)  Other  old  writings  besides  deeds 
are  subject  to  this  rule.  (/)  Though  the  attesting  witness  can  be  pro- 
duced, it  seems  unnecessary  to  call  him  when  the  deed  is  thirty  years 
old.  {g)  A  will  of  thirty  years  old  has  been  allowed  to  be  read  as 
proved,  though  the  testator  died  within  thirty  years,  and  some  of  the 
subsjc'iihing  witnesses  were  proved  to  be  still  living.  (A)  The  execu- 
tion of  a  deed  to  which  enrollment  was  necessary,,  may  be  proved  by 
the  em'ollment  indorsed  on  it ;  or  if  the  deed  be  lost,  by  an  examined 
copy  of  the  enrollment.  Where  one  deed  or  instrument  recites 
another,  it  is  deemed  proof  of  the  one  recited,  as  against  pailies  to 
the  second,  and  their  privies^  (e)  So,  a  deed  reciting  the  payment  of 
money  is  conclusive  at  law  as  against  the  parties  and  their  privies,  {k) 
And  if  a  party  producing  a  deed  claims  a  beneficial  interest  under 
it,  the  party  calling  for  it  need  not  prove  the  execution  ;  (?)  other* 

(()  Roaeoe's  Or.  £v.,  S3.    1  Chit  Cr.  L.,  586.       ko)  2  Esp.,  666. 
Kel.,  55  (A)  8  Barn.  &  Cress.,  2S. 

(c)  6  Bing.,  533.    8  Esp.,  213.  (<)   2  Bac.  Arb.  E7.,  (F). 

(tf)  Bull.  N.  P.,  255.    1  Ssp.,  275, 8.  {k)  5  Bam.  &  Aid.,  606.    Taunt.,  140. 

(«)   Id.,  lb.  {I)   3  Taunt.,  68.     3  Brod.  &  Bing.,  189.     6 

(/)  Sel.  N.  P.,  517,  n.  Moore,  4S7 

(13)  On  the  trial  of  an  indlctmeiib  lor  murder,  the  counsel  for  the  people  offered  to 
read  in  evidence  the  deposition  of  the  defendant,  taken  on  her  examination  as  a  wit- 
ness before  the  coroiicr.  It  appeaj*ed  that  she  attended  under  a  subpoena ;  that  she 
had  not  then  been  arrested,  nor  had  any  charge,  at  that  time,  been  made  ag'ainst  her, 
although  she  knew  she  had  been  suspected  of  having  administered  poison  to  the 
deceased,  and  that,  before  she  was  sworn  she  had  been  advised  by  her  counsel  that 
she  had  the  right  to  refuse  to  be  examined  in  regai*d  to  any  circumstances  tending  to 
show  her  guilt.  Held,  that  the  deposition  might  be  read  in  evidence.  {People  v. 
McOraney,  6  Pai'k.,  49.)  See  also  People  v.  Hendrickson  (10  N.  Y.,  9) ;  People  v. 
McMahan  (16  id.,  884). 

Where  the  testimony  of  a  witness,  before  the  coroner,  had  been  reduced  to  writing, 
and  corrected  and  read  over  to  and  subscnbed  by  her,  held,  that  it  could  be  read  la 
evidence  to  contradict  her  testimony  on  the  trial,  although  her  attention  had  not 
been  called  to  it  during  her  examination.    (Id.) 
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wise,  the  party  calling  lor  it  must  prove  it  in  the  regular  way.  (m) 
A  party  produeiug  a  deed  which  he  has  had  some  months,  must 
prove  it  notwithstanding  he  received  it  from  the  adverse  party  who 
formerly  claimed  a  bcnetit  under  it.  (n)  (14) 

(m)Id.    8  East,  648.  (n)  1  Barn,  ft  Adol.,  145. 

(14)   DbBDS  and  OOKTBTAirCBS. 

BecwdXng.^ — The  Revised  Statutes  require  every  conveyance  of  real  estate,  within 
this  state  to  be  recorded  in  the  office  of  the  clerk  of  the  county  whei-e  sudch  real  estate 
is  situated  ;  and  declaj-e  that  every  such  conveyance  not  so  recorded  shall  be  void  as 
ag^nst  any  subsequent  purchaser  in  good  faith,  and  for  a  valuable  con8ide]*ation  of 
the  same  reaJ  estate,  or  any  portion  thereof,  whose  conveyance  shaJl  be  first  duly 
recorded.     (2  R.  8.,  756,  §  1 ;  3  id.,  7th  ed.,  2215.) 

AcknowledginejU  or  proof  of  execvtion,] — Those  statutes  contain  various  provisions 
respecting  the  acknowledgment  or  proof  of  the  execution  of  conveyanceSy  to  entiUe 
the  same  to  be  recorded  by  the  county  clerk.     (Id.,  §}  4  to  14.) 

Cerlifloate  of.]— fevery  officer  who  shall  tike  the  aclmowledgment  or  proof 

of  any  conveyance,  shall  indoi-se  a  cei'titicate  thereof,  signed  by  himself,  on  the  con- 
veyance ;  and  in  such  certificate  shall  set  forth  the  matters  hei-eiubefore  required  to 
be  done,  known,  or  pi'oved,  on  such  acknowledgment  or  proof,  together  with  the 
names  of  the  witnesses  examined  befoi*e  such  officer,  and  their  pla^s  of  residence^ 
and  the  substance  of  the  e\ndence  by  them  given.     (Id.,  §  15.) 

BequUites  for  ackTicwledgments.  ] — No  acknowledgment  of  any  conveyance  having 
been  executeo,  shall  be  taken  by  any  officer,  unless  the  officer  taking  the  same  shaU 
know,  or  have  satisfactory  evidence,  that  the  person  making  such  acknowledgment, 
is  the  individual  descnbed  in,  and  who  executed,  such  conveyance.     (Id.,  $  9.) 

W?ien  entitled  to  he  recorded,  and  to  be  read  in  mdcwcc.]— Every  conveyance,  ac- 
knowledgeil,  or  proved,  and  certified  in  the  manner  above  pi'escribed,  by  any  of  the 
officers  l^foi-e  named,  may  be  i-ead  in  evidence,  without  further  proof  thereof,  and 
shall  be  entitled  to  be  rccoi'ded.     (Id.,  §  16.) 

Record  or  transcript,  when  evidence.  ] — The  I'ecord  of  a  conveyance  duly  recorded, 
or  a  transcript  thereof  duly  certified,  may  also  be  read  in  evidence,  with  the  like 
force  and  effect  as  the  original  conveyance.     (Id.,  §  17.) 

When  certificate,  record  or  transcript  not  concLu8ive.'\ — Neither  the  certificate  of  the 
acknowledgment,  or  of  the  proof  of  any  conveyance,  nor  the  i-ecord  or  transcript  of 
the  recoiil,  of  such  conveyance  shall  be  conclusive,  but  may  be  rebutted,  ana  the 
force  and  effect  thereof,  may  be  contested  by  any  party  affected  thereby.     (Id.) 

When  not  to  he  evidence.^ — If  the  jmrty  contesting  the  proof  of  a  conveyance 

shall  make  it  appear  that  such  pi'oof  was  taken  upon  the  oath  of  an  interested  or 
incompetent  witness,  neither  such  conveyance,  nor  the  record  thereof,  shall  be  received 
in  evidence  until  established  by  other  comi>etent  proof.  •  (Id.) 

Certijicates  to  he  recorded.  ] — ^The  certificate  of  the  proof  or  acknowledgment  of  every 
conveyance,  and  the  certificate  of  the  genuineness  of  the  signature  of  any  judge  or 
commissioner,  in  the  cases  whei'«  such  last  mentioned  certificate  is  i^quirea,  shall  be 
rccoi'ded,  tog<ether  with  the  conveyance,  so  proved  or  acknowledged,  and  unless  the 
said  certificate  be  so  recorded,  neither  the  record  of  such  conveyance,  nor  the  trans- 
cript thereof,  shall  be  read  or  received  in  evidence.     (Id.,  759,  §  20.) 

Certificate  of  time  of  recording.] — The  recording  officer  shall  make  an  entry  in  the 
record,  immediately  after  the  copy  of  every  conveyance  recorded,  specifying  the  time 
of  the  day,  month  and  year,  when  the  said  conveyance  was  I'ecorded,  and  shall 
indorse  upon  every  conveyance  recorded  by  him,  a  certificate,  stating  the  time  as 
aforesaid,  when,  and  the  book  and  page  where  the  same  was  i^ecorded.  (Id.,  760, 
}  25.) 

Transcripts  of  records,  how  verified.] — To  entitle  the  transcript  of  any  record  of 
such  conveyance,  recorded  as  afoi'esaid,  and  of  the  certificates  of  the  acknowledg- 
ment or  proof  thereof,  and  of  the  genuineness  of  any  signatui-e  to  such  certificate,  to 
be  read  in  evidence,  the  same  shall  be  certified  to  be  a  time  copy  of  such  record,  by 
the  clerk  of  the  county  in  whose  custody  the  same  shall  be,  under  the  seal  of  the  coiii't 
of  common  pleas  of  the  county  of  which  he  is  clerk,  or  by  the  register  of  the  city  and 
county  of  ^w  York,  when  such  record  shall  be  in  his  custody,    (/d.,  $  26.) 
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Proof  of  executiofu]  It  k  not  absolutely  necessary  that  the  witness 
should  see  the  deed  or  instrument  actually  executed.     If  the  party 

Proof  of  deed  when  witnesses  are  deadA — Where  the  witnesses  to  any  conveyance, 
mnthonzed  by  this  chapter  to  be  recorded,  shall  be  dead,  then  the  same  may  be 
proved  before  any  officer  authorized  to  take  the  proof  and  acknowledgment  of  deeds, 
other  than  commissionera  of  deeds,  and  county  judges  not  of  the  degi*ee  of  counsel  in 
the  supreme  court,     (/d.,  761,  $  30.) 

The  proof  of  the  execution  of  anv  conveyance,  in  such  case,  shall  lie  made  by 

satisfactory  evidence  of  the  death  of  all  the  witnesses  thereto,  and  of  the  handwiitin;^ 
of  such  witnesaea,  or  any  one  of  them,  and  of  the  grantor;  all  which  evidence,  with 
the  names  and  places  of  residence  of  the  witnesHes  examined  before  him,  shall  l)e  set 
forth  by  the  officer  taking  the  same,  in  his  certiticate  of  such  pi'oof.     (Id,,  6  81.) 

Dee:l  when  to  be  recorded,] — Anv  conveyance,  pi-oved  and  certitiea  purauant 

to  the  last  two  sections,  may  be  I'ecordeii  in  the  proper  office,  if  the  original  deed  be 
at  the  same  time  deposited  in  the  same  office,  thera  to  remain  for  the  inspection  of  all 
persons  desiring  to  examine  the  same.     (Id.,  }  32.) 

Effect  of  recording  and  deposit^ — ^The  recording  and  deposit  of  any  convey- 
ance, proved  and  certified  accoi'din^  to  the  pi*ovisions  of  the  thi-ce  last  sections,  sh&U 
be  constructive  notice  of  the  execution  of  such  conveyance,  to  all  purchasers  subse- 
quent to  such  recording ;  but  such  proof,  recording  or  deposit  shall  not  entitle  such 
conveyance,  or  the  record  thei*eof,  or  the  transcript  of  such  record,  to  be  read  in  evi- 
<dence.     (Id,,  (33.) 

Of  lands  out  of  this  state,  when  evide?ice,]— 'Every  conveyance  of  real  estate  mtua- 
ted  without  this  state,  heretofore  made,  or  hereafter  made,  and  which  shaU  be 
acknowledged  or  proved  in  the  manner  prescribed  by  the  laws  of  this  state,  in  rela- 
tion to  conveyances  of  lands  withm  this  state,  may  be  i*ead  in  evidence  in  any  court, 
without  fui'ther  proof  thereof,  in  the  same  manner  and  with  the  same  effect,  as  if  such 
-convevance  i*elated  to  real  estate  within  this  state ;  but  this  section  shall  not  be  con- 
etrued  to  prevent  the  reading  in  evidence  of  any  conveyance  of  lands  within  any  other 
of  the  United  States,  which  shall  have  been  duly  authenticated,  according  to  the  laws 
of  such  st^te,  se  as  to  be  read  in  evidence  in  the  courts  thereof.    (Id.,  §  27.) 

The  term  **  conveyance,^  as  used  in  this  chapter,  shall  be  construed  to  embrace 
overy  instrument  in  writing,  by  which  any  estate  or  interest  in  real  estate  is 
created,  aliened,  mortgaged  or  assigned ;  or  by  which  the  title  to  any  real  estate 
may  be  affected  in  law  or  equity ;  except  last  wills  and  testaments,  leases  for  a  term 
not  exceeding  three  years,  and  executory  contracts  for  the  sale  or  purchase  of  lands. 
(«.,  762,6  38.) 

The  preceding  section  shall  not  be  construed  to  extend  to  a  letter  of  attor- 
ney or  other  instrument  containing  a  power  to  convey  lands  as  agent  or  attorney  for 
the  owner  of  such  lands ;  but  every  such  letter  or  instrument,  and  every  executory 
contract  for  the  sale  or  purchase  of  lands,  when  proved  or  acknowledged  in  the 
manner  prescribed  m  this  chapter,  may  be  recorded  in  the  clerk's  office  of  the 
county  in  which  any  real  estate,  to  which  such  i>ower  or  contract  relates,  may  be 
situated;  and  when  so  proved  or  acknowledged,  and  the  record  thereof,  whea 
recorded,  or  the  transcript  of  such  record,  may  be  read  in  e\'idence  in  the  same 
manner  and  with  the  like  effect  as  a  conveyance  i*ecorded  in  such  county.     (Id,,  §  39  ) 

Acknowledgjnents  or  proofs  in  foreign  places.] — Every  acknowledgment  or  proof 
of  a  deed  or  mortgage,  maile  or  taken  before  the  mayor  of  either  of  the  cities  of 
IHiiladelphia  or  B^dtimore,  or  befoi^e  any  consul  of  the  United  States  resident  in  any 
foreign  port  or  country,  or  before  a  judge  of  the  highest  court  in  Upper  Canada  or 
Lower  Canada,  and  certified  by  them,  respectively,  shall  be  as  valid  and  effectual 
afl  if  taken  before  one  of  the  justices  of  the  supreme  court  of  this  state.  (Laws  of 
1829,  ch.  222 ;  8  R.  S.,  7th  ed.,  2222.) 

Copy  record  of  lost  deed.] — The  copy  of  any  record,  or  of  any  recorded  deed  or 
instrument  attested  and  authenticatea  in  such  manner  as  would  by  law  entitle  it  to 
be  read  in  evidencoj  may,  on  proof  of  the  loss  of  the  original  and  of  the  reconl,  be 
again  recorded,  and  sucn  record  shall  have  the  same  effect  as  the  original  record. 
(Laws  of  1843,  ch.  210,  }  5 ;  3  R.  8  ,  7th  ed.,  2223.) 

Acknowledgments  aiid  proofs  before  mayors.] — Every  acknowled^ent  or  proof  of 
a  deed  or  mortgage,  made  or  taken  beiore  the  mayor  of  any  city  in  the  United 
and  certifi^  by  him,  shall  be  as  valid  and  effectual  as  if  taken  before  one  of 
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bounden  by  it  acknowledges  it  to  the  witness,  and  asks  him  to  witness 
it,  it  is  sufficients  (o)     Proof  of  handwriting  is  presiunT)tive  evidence 

(o)  lEsp.,97.    S  Bos.  ft  PnL,  217. 


the  justices  of  the  supreme  court  of  this  state.  (Laws  of  1845,  ch.  109 ;  3  R.  S.,  7th 
ed.,  2224.) 

Proof  or  acknowledgment  in  other  statest  dtcA — The  proof  or  acknowledgment  of 
any  deed  or  other  written  instrument  required  to  be  proven  or  acknowledged  in 
order  to  entitle  the  same  to  be  recorded  or  read  in  evidence,  when  made  by  any 
person  residing  out  of  this  state,  and  within  any  other  state  or  territory  of  the 
United  States,  may  be  made  before  any  officer  of  such  state  or  territory,  authorized 
by  the  laws  thereof  to  take  the  proof  and  acknowledgment  of  deeds ;  and  when  so 
tfucen  and  certified,  as  herein  pi*(>vided,  shall  be  entitled  to  be  recorded  in  any 
county  in  this  state,  and  may  be  read  in  evidence  in  any  court  in  this  state,  in  the 
same  manner  and  with  like  effect  as  proofs  and  acknowledgments  taken  before  any 
of  the  officers  now  authorized  by  law  to  take  such  proofs  and  acknowledgments  % 
provided  that  no  such  acknowledgment  shall  be  valid  unless  the  officer  taking  the 
flame  shall  know,  or  have  satitaactory  evidence  that  the  person  making  such 
acknowledgment  is  the  individual  described  in,  and  who  executed,  the  said  deed  or 
instrument.     (Laws  of  1848,  ch.  195,  §  1 ;  3  R.  S.,  7th  ed.,  2224.) 

To  entitle  any  conveyance  or  written  instnmient,  acknowledged  or  proved 

xmder  the  preceding  to  be  read  in  e\ndence  or  recorded  in  this  state,  there  shall 
be  subjoined  or  attached  to  the  certificate  of  proof  or  acknowledgment,  signed 
by  such  officer,  a  certificate,  under  the  hand  and  official  seal  of  the  clerk,  register, 
recorder  or  a  prothonotary  of  the  county  in  which  such  officer  resides,  or  the  clerk 
of  any  court  thereof  having  a  seal,  specifying  that  such  officer  was,  at  the  time  of 
taking  such  proof  or  acknowledgement,  duly  authorized  to  take  the  same,  and  that 
such  cleik,  register,  etc.,  is  well  acquainted  with  the  handwriting  of  such  officer, 
and  verily  believes  that  the  signature  to  said  certificate  of  proof  or  ac^mowledgment 
18  genuine.     (Id,,  }  2,  as  amended  by  Laws  of  1867,  ch.  557.) 

Commissionera  to  take  proofs,  etc,,  in  other  states  and  territories.  See  Laws  of 
1850,  ch.  270 ;  Laws  of  1875,  ch.  136  ;  3  R.  S.,  7th  ed.,  2225,  2230. 

Proof s  or  acknowledgtnents  by  persons  residing  otit  of  this  state;  where  grantors 
and  officer  taking  proof,  etc.,  are  dead  See  Laws  of  1858,  ch.  259 ;  3  R.  S.,  7th  ed., 
2227. 

Foreign  acknowledgments,  etc] — The  acknowledgment  or  proof  of  any  deed  or  other 
written  instrument,  required  to  be  proved  or  acknowledged  in  oi-der  to  entitle  the 
same  to  be  recorded  or  read  in  evidence  in  this  state,  by  any  person  being  in  a  for- 
eign country,  may  be  made  befoi-e  any  vice-consul,  deputy  consul,  consular  agent, 
commercial  agent  or  vice  commercial  agent  of  the  United  States  government,  resi- 
dent in  any  foreign  port  or  country,  and  when  certified  by  him,  under  his  seal  of 
office,  or  under  the  seal  of  the  consulate  or  agency  to  which  he  is  attached,  to  have 
been  made  liefore  him  by  the  party  executing  or  being  a  subscinbing  witness  to  the 
same,  and  that  the  said  party  executing  the  same  is  known  or  proven  to  him  to  be  the 
same  person  who  is  described  in,  and  who  executed  the  same,  shall  be  a^  valid  and 
effectual  as  if  taken  before  one  of  the  justices  of  the  supranie  court  in  this  state. 
(Laws  of  1863,  ch.  246,  §  1 ;  as  amended  by  L.  of  1865,  ch.  421 ;  3  R.  S.,  7th  ed.,  222S.) 

Acknowledgments  or  proofs  in  Canada.  See  Laws  of  1870,  ch.  208 ;  3  R.  S.,  7th 
ed.,  2229. 

AcknowHedgment  by  married  women.  ] — The  acknowledgment  by  married  women,  or 
the  proof  of  the  execution  by  married  women,  of  deeds  or  other  written  instruments 
may  be  made,  taken  and  cei*tified  in  the  same  manner  as  if  they  were  sole ;  and  all 
acts  and  parts  of  acts  which  require  from  them  any  other  or  different  acknowledg- 
ments, proofs  or  certificates,  are  hereby  repealed.  (Laws  of  1870,  ch.  279,  as  amend^ 
by  L.  of  1880,  ch.  300  ;  3  R.  S.,  7th  e<l.,  2233.) 

The  Code  of  Civil  Procedure  contains  these  provisions,  on  the  same  subject 

Wh^n  record  or  transcript  evidence. \—k  conveyance,  acknowledged  or  proved,  and 
certified  in  the  manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the  county 
where  it  is  offered,  is  evidence,  without  further  proof  thereof.  Except  as  othenvise 
SDeciaJly  prescribed  by  law,  the  record  of  a  conveyance,  duly  recorded  within  the 
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of  duo  execution,  (p)     And  a  witness  may  refresh  his  memory  by 
looking  at  his  own  attestation,  (j) 

To  a  deed  sealing  is  essential ;  (r)  but  as  to  delivery^  any  act  which 
testifies  the  intention  to  place  it  in  the  possession  oi'  the  opposite  party 
is  sufficient.  (.«)  Some  evidence  should  be  given  of  the  identity  of  the 
party  whose  execution  is  to  be  proved,  {t)  Slight  evidence  of  this  is 
sufficient ;  (u)  as  of  the  place  of  residence  of  the  party  as  described  in 
the  deed,  (v) 

Attesting  witness,  when  necessary  to  produce  kim.^  It  is  a  general 
rule  that  the  execution  of  every  attested  instrument,  whether  under 
seal  or  not,  ought  to  be  proved  by  a  subscribing  witness,  if  he  can  be 
produced  and  is  capable  of  being  examined.  (?o)  And  this 
is  upon  the  gi-ound  •that  the  testimony  of  such  witness  is  [  *  413  ] 
the  best  evidence  of  which  the  nature  of  the  case  admits  ; 
as  he  is  supposed  to  know  more  of  the  facts  attending  the  execution 
than  others,  {x)  Besides  ;  the  subscribing  witness  is  agreed  upon  by 
the  parties,  at  the  time,  as  the  only  witness  to  prove  the  instrument,  (y) 

(p)  Peake,  146     1  Bos.  A  PnL,  KSl.  (u)  1  Barn.  &  Aid  ,  19. 

{q)  8  Barn,  ft  Cress.,  16.  (v)   1  Muo.  &  Mai.,  176. 

(r)  Malt.  Diff.,  189  (v)  1  Phil  Ev.  ed  ,  1839,  464. 

(ff)  9  Bep.,  1$7     6  Bam.  &  Cress  ,  671.  1  Phil        (x)  Cowen  &  Hill's  N  to  PhlL  By.,  1961. 
Ev.,  467  {y)  Id  .  ib     2  Wend.,  676.    8  Binn.,  194,  6, 8 

(<>   Boll.  N  P.,  171     4  Camp  ,  34.  4  Monroe  89. 


State,  or  a  transcript  thereof,  duly  certified,  is  evidence,  with  like  effect,  as  the  origi* 
nal  conveyance.     (Code  of  Cml  Pro,,  §  935.) 

fSuch  evidence  may  be  rebutted.  ]--The  certificate  of  the  acknowledgment 

or  of  the  proof  of  a  conveyance,  or  the  recoi-d,  or  the  transcript  of  the  record,  of 
each  a  conveyance,  is  not  conclusive  ;  and  it  may  be  rebutted,  and  the  effect  thereof 
may  be  contested,  by  a  party  effected  thereby  If  it  appears  that  the  proof  was 
taken  upon  the  oath  of  an  interested  or  incompetent  witness,  the  conveyance,  or  the 
record  or  transcript  thereof,  shall  not  be  received  in  evidence  until  its  execution  is 
established  by  other  competent  proof.   (Id,,  }  936. ) 

IVTuU  instruments  nMy  be  acknowledged,] — Any  instrument,  except  a  promissorv 
note,  a  bill  of  exchan^^,  or  a  last  will,  may  be  acknowledged  or  proved,  and  certified, 
in  the  manner  prescnbed  by  law  for  taking  and  certifying  the  acknowledgment  or 
proof  of  a  conveyance  of  real  property ;  and  thereupon  it  is  evidence,  as  if  it  was  a 
conveyance  of  real  property.    (Id.,  §  937.) 

Conveyance  of  hmd  without  ike  state.} — A  conveyance  of  real  property  situated 
without  the  state,  acknowledged  or  proved,  and  cei-titied,  in  like  manner  as  a  deed  to 
to  be  recorded  in  the  county  wherein  it  is  offered  in  evidence,  is  evidence  without 
further  proof  thereof,  as  if  it  related  to  r«al  proiierty  situated  within  the  state  A 
conveyance  of  real  property  situated  within  another  state,  or  a  territory  of  the  United 
States,  which  has  been  duly  authenticated,  according  to  the  laws  or  that  state  or 
territory,  so  as  to  be  read  in  evidence  in  the  couiis  thereof,  is  evidence  in  like  man- 
ner.    (Id.,  $  946.) 

Exemplification.] — An  exemplification  of  the  record  of  a  conveyance  of  real 

property  situated  without  the  state,  and  within  the  United  States,  which  has  been 
recorded  in  the  state  or  territory  where  the  real  property  is  situated,  pursuant  to 
the  laws  thereof,  when  certified  under  the  hand  and  seal  of  the  officer  having  the 
custody  of  the  reconi,  is,  if  the  ori«^inal  can  not  be  pi'odiiced,  pi-esumptive  evidence 
of  the  conveyance,  and  of  the  due  execution  thereof     (Id,,^  947.) 
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Where  there  are  several  subscribing  witnesses  it  suffices  to  call  one 
of  them,  (js)  Where  the  witness  saw  the  execution  of  an  instrument 
by  the  grantor,  and  the  signature  of  other  persons  as  witnesses  thereto, 
but  did  not  subscribe  his  own  name  as  a  witness  to  the  execution,  at 
the  time,  nor  until  after  the  commencement  of  the  trial,  it  was  held 
that  he  could  not  prove  the  execution,  until  the  non-production  of 
the  other  subscribing  witnesses  was  accomited  for.  (a)  If  a  pei*son 
'  iicknowledgesthe  execution  of  a  deed  to  a  witness,  who  thereupon  with 
his  assent  attasts  it,  no  matter,  it  teems,  how  long  before  the  execu- 
tion, such  witness  is  within  the  geneml  rule  and  must  be  called,  (fi) 

The  evidence  of  the  attesting  witnesses  is  ecjually  necessary  though 
the  issue  be  only  i\s  to  tlie  date,  and  not  the  existence  of  the  deed,  (c) 

The  rule  is  not  confined  to  deeds  or  instruments  under  seal,  but 
applies  equally  to  all  written  instruments  which  are  attested.  (rZ) 

It  is  said  by  Mr.  Phillipps,  that  the  rule  requiring  the  testimony- 
of  the  attesting  witness,  is  so  strictly  observed  that  an  acknowledg- 
ment of  the  obligor  himself,  admitting  that  he  executed  a  bond,  and 
'^ven  an  admission  by  the  defendant,  in  an  answer  to  a  bill  of  chan- 
cery, will  not  dispense  with  the  testimony  of  the  subscribing  wit- 
ness, (e)  And  that  the  rule  is  the  same  whether  the  deed  is  an  exist- 
ing instrument  or  cancelled,  or  whether  it  is  the  foundation  of  the 
action  or  comes  in  collaterally  as  pait  of  the  evidence  in  the  cause.  (/) 
This  rule,  however,  has  been  relaxed  in  this  state,  as  to  certain  instru- 
ments not  under  seal.  Thus,  a  promissory  note  wjis  allowed  to  ]ye 
proved  by  the  acknowledgment  of  the  maker,  against  whom  it  was 
sought  to  be  established,  without  calling  the  subscribing  witness,  (j/) 
But  it  is  questionable  whether  the  rule  established  in  this  case  extends 
to  any  other  than  negotiable  jpaper.  (Ii) 

With  respect  to  sealed  instruments,  the  doctrine  laid  down  by  Mr. 
Phillipps  has  been  steadily  adhered  to  in  this  state  ;  and  an  acknow- 
ledgment by  the  party  of  his  having  executed  such  an  indictment, 
will  not  supersede  the  necessity  of  calluig  the  subscribing  witness,  {i) 

Attesting  witness — when  dispensed  with.  ]     In  some  cases, 

r  •  414  ]     the  *  attendance  of  the  attesting  witness  is  dispensed  with, 

and  evidence  of  his  handwriting  admitted  ;  as  where  he  is 

(»)  Poako's  Ev  ,  103.    1  Eap.,  891.    5  Cowen,       {€)  Id.,  lb. 
38A.    8  Pick.,  143.  (/)  1«1  ,  ib     See  1  South.  Kep  ,  105.    1  Green, 

(a)  2  Weuu  ,  575     See  11  Mass.  U.,  309.  226.    Litt.  Sel.  Ca».,  462. 

(b)  3  WaMh.  C  C.  Rep.,  82^  42.    9  Cowen,  94,       ig)  2  John. ,451 
J18.    1  Green.  228.  (h)  Cowcn  A  I 

(c)  2  .'^tai  k  ,  284.  8Jobu.,478.     16. .    _    .... 

id)  1  Phil.  Ev.,  465  (0  8  John.,  477.    2  Wend.,  675. 
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(h)  Cowcn  A  Hill's  Notes  to  Phil.  Ev.,  1263. 
8  John.,  478.     16  id.,  •.'<»*>.    2  Wend.,  676. 
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proved  to  be  dead ;  (k)  or  bliud ;  (J)  or  insane ;  (m)  or  iiifamous ;  (n) 
or  to  have  become  interested  since  the  execution ;  {o)  or  that  he  is  ia 
a  foreign  country,  or  not  amenable  to  the  process  of  the  superior 
courts ;  {jp)  or  where  he  can  not,  after  diligent  search,  be  found  ;  (;) 
and  strict  proof  is  required  that  such  search  has  been  diligent,  (r) 
But  proof  of  circumstances  which  niise  a  strong  presumption  that  the 
witness  has  left  the  country,  have  been  deemed  sufficient,  (s) 

When  the  attendance  of  the  subscribuig  witness  is  dispensed  with, 
the  execution  of  the  instrument  is  proved  by  proving  his  handwrit- 
ing, with  some  evidence  of  li!s  identity ;  but  it  is  not  necessary  to 
prove  the  handwriting  of  the  party  himself;  though  he  executed 
only  by  his  mark,  {t) 

Where  there  is  no  attesting  tdtness,  or  (which  is  the  same  thing) 
where  he  had  no  knowledge  of  the  execution ;  (u)  or  where  a  fictitious 
name  is  inserted ;  (y)  or  where  the  attesting  witness  was  interested  at 
the  time  of  the  execution  (unless  the  party  objecting  had  a  knowl- 
edge of  his  intention  and  requested  him  to  attest) ;  (ic)  or  subse- 
quently becomes  so  and  continues  so  at  the  trial ;  (.c)  or  where  he  haa 
put  his  name  as  a  subscribing  witness  without  the  knowledge  or  con- 
sent of  parties  ;  (y)  in  all  these  cases  the  execution  may  be  proved  by 
proving  the  handwriting  of  the  party,  or  by  a  person  who  was 
present  at  the  execution ;  {z)  or  by  proof  of  an  admission  by  the 
party  that  he  had  executed  that  deed,  (a) 

Handioriting  may  be  proved  by  a  witness  who  has  seen  the  party 
write,  or  who  has  been  in  the  habit  of  corresponding  with  him ;  (&) 
and  where  a  letter  is  addressed  to  a  person  by  a  name  which  he 
acknowledges  in  his  answer,  by  subscribing  it  witli  the  same  name,  it 
is  considered  as  pritna  facie  evidence  that  the  handwriting  is  his.  (c) 
In  geuenil,  to  prove  the  handwriting  of  a  person,  any  witness  may 
be  called  who  has,  in  either  of  the  modes  which  the  law  recognizes 
as  legitimate,  acquired  such  a  knowledge  of  the  general  chanjudLer 
of  the  party's  handwriting  \\&  will  enable  him  to  swear  to  his  belief 

\)g\  1*2  Mod.,  e07.  (tt)  2  Camp  ,635 

(I)  1  Ld.  Rayin  ,  734.  iv)  Pcake^s  Rcp.,a8. 

(m)  3  Camp.,  283.  (u?)  '^  (amp.,  196. 

(«)  2  Str.,  »:«.  (or)  ."»  T.  E.,  371. 

\o)  2  Esp.,  C97.  Cowen  A  nill'H  Notes  to  Phil.         (y >  :{  Camp.,  233. 

£v  .  1'26S.  vci  Matt.  Dig.,  141.    Com.  Dig.  £▼.  (B.  8). 

(p)  2  Ea^'t,  250.  {a)  I  Chit.  BarD,  58. 

\q)  Id.,  laS.  (5)  Bull.  N.  P.,  23C.    1  Wm.  BL,  884 

(r)  4  Uing  ,  261.  (c)  1  Bing.,  179     9   Moore,   344.    2   Car.    & 

(«)  1  Phil.  Ev.,453.  Matt.  Dig.,  140.    8  Cur.      Payne,  21.    See  Cowen  &  Hill's  Notes  to  PhU. 

A  Payne,  656.  E v.,  1324. 

(0  Matt.  Dig..  140  8  Car.  &  Payne,  165.    1 
Moo.  &  Malk.,176. 
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that  the  handwritiug  in  question  is  the  handwriting  of  that  per- 
son, (d) 

[  *  415  ]  *  A  witness  who  speaks  of  the  handwriting  from  having 
seen  the  person  write,  is  competent,  though  ho  never  saw 

him  write  but  once,  (e)  But  he  should  have  seen  the  person  write 
in  the  ordinary  course  of  business,  or  at  least  when  he  had  no  motive 
of  disguising  his  hand.  (/) 

Where  handwriting  is  sought  to  be  proved  by  means  of  a  con*e- 
spondence,  it  is  essential  that  the  identity  of  the  correspondent  whose 
letters  have  been  received,  with  the  party  whose  handwriting  is  to  be 
proved,  should  be  established,  either  by  the  wituesss  who  received  the 
letters,  or  by  other  reasonable  evidence,  {g) 

So  handwriting  may  be  proved  by  a  witness  who,  though  he  has 
seen  no  written  correspondence  of  the  party,  b  able  to  testify  from 
other  authentic  papers  received  or  examined  by  him  in  the  course  of 
business ;  (A)  (15)  e.  ^.,  notes  purporting  to  have  been  signed  by  the 
alleged  writer  and  afterwards  x^aid  by  him  ;  the  pa^^ment  being  a  full 
admission  that  he  had  made  and  signed  them.  {{)  So  where  an  officer 
of  a  bank  stated  that  he  knew  the  person's  handwriting  from  the  cir- 
cumstances of  having  his  bank  book  and  having  seen  his  checks,  which 
were  received  and  paid  in  the  ordinary  course  of  business.  (Jc) 

But  mere  comparison  of  handwritmg,  by  which  is  meant  the  actual 
comparison  of  the  paper  in  dispute  with  another  paper  acknowledged 
to  be  genuine,  in  order  to  ascertain  whether  both  were  written  by 
the  same  person,  is  not,  in  general,  allowable.  (J)  But  though  vnt- 
neases  can  not  be  permitted  to  compare  two  papers  and  give  their 
opinion  to  the  juiy,  as  the  result  of  such  comparison  merely,  yet  the 
jury,  under  certain  limitations,  have  been  allowed  to  assist  their  judg- 
ment in  tliis  way.  (?n)  In  recent  English  cjises  the  doctrine  is  thus 
laid  down — ^that  the  couit  or  jury  may  compare  two   documents 

(d)  2  stark.  £v.,  872, 6ih  Am.  cd.    Cowen  &        {k)  4  Citr  Hall  Roo.,  62. 

Hill's  Kotos  to  riitl.  Ev.,  13*21     2  Esp.,  714.  {I)  1  Phil  £v.,  4«.K),  and  Cowen  &  HU1*b  Notes, 

(e)  1  Phil.  £v.,  4?^,  aDd  iiotos.  1326, 6.    2  Stark.  £v.,  873, 6th  Am  cd.    4  Car.  A 
(/)  See  1  £sp.  Uep.,  14.    1  Nev.  &  Per.,  32.  P.,  1.    2  id.,  477.    2  John.,  211.    9 Cowen,  94. 
(g)  2  Stark.  £v.,  372, 6th  Am.  ed.  (m)  Cowon  &  Hill's  Notes  to  Phil.  £y.,  1326. 
(A)  2  John.  Ca,  214.    1  McCord,  278.    2N  1  £rsp.  Ucp.,  351.    But  see  9  Cowcn,  94.    4  City 

Hnmp.  U.,  481     11  Curry's  Lon.  H.,  94.  Hall  Kec,  119 

(4)  19  John.,  134, 6. 

(15)  A  knowledge  of  handwriling  obtained  from  having*  seen,  at  different  times, 
the  signatures  of  from  eight  to  twelve  chattel  mortgages,  which  had  been  reco^ized 
as  genuine  by  the  person  whose  name  purported  to  be  signed  to  them,  is  sufficient  to 
authorize  a  witness  to  express  an  opinion  as  to  the  fact  whether  an  instrument,  shown 
to  the  witness,  in  court,  is  the  handwriting  of  the  same  person.  {Donoghoe  v.  Peo- 
pU,  6  Park  ,  120.) 
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together,  whcu  pi*ox)erIy  in  evidence,  and  from  that  comparison  form 
a  judgment  upon  the  genuineness  of  the  handwriting,  (n)  But  the 
document  with  which  the  comparison  is  made  must  be  one  akeady  in 
evidence  in  the  case,  and  not  produced  merely  for  the  purpose  of  the 
comparison,  (o)  And  it  seems  that  where  comparison  has  been 
allowed  to  be  made,  even  by  the  jury,  it  has  been  admitted  only  in 
aid  and  corroboration  of  other  proof,  (j?)  (16) 

•  A  witness  who  has  seen  a  person  write,  and  yet  retains    [  *  416  ] 
no  distinct  inipression  of  the  handwriting,  may  be  allowed 
to  refresh  his  memory  by  looking  at  the  paper  which  he  saw  written 
and  which  he  has  kept  in  his  possession,  and  may  then  declare  his 
opinion  as  to  the  genuineness  of  the  paper  in  question,  {q) 

When  the  antiquity  of  a  writing  purporting  to  bear  a  person's  sig- 
nature makes  it  impossible  for  a  witness  to  swear  that  he  has  ever 
seen  the  party  write,  it  has  been  held  sufficient  that  the  witness  should 
have  become  acquainted  with  his  manner  of  signing  his  name,  by 
inspecting  other  ancient  trritings  which  bear  the  same  signature,  pro- 
vided those  ancient  writings  have  been  treated  and  regularly  preserved 
as  authentic  documents.  A  witness  may  therefore  be  asked  whether 
he  has  inspected  such  ancient  writings  in  order  to  acquire  a  know- 
ledge of  the  character  of  the  handwriting ;  and  then  whether  he 
believes  the  writing  in  question  to  be  of  the  same  character,  (r)  If 
evidence  by  comparison  is  properly  admitted  in  such  cases,  to  prove 

(»)  Id.,  ib.    1  Cromp.  A  Jer.,  47.    1  Moo.  A  ig)  1  Phil.  Ev.,  491.  5  John. » 144.  6  Rand.,8ie. 

Sub.,  13S.    1  Nev.  A  P.,  4.  1  Nev.  &  Per.,  51. 

(o)  Id..  1327.    1  Moo.  &  Rob.,  184,  D.  ,  Roscoe's  (r)  Id.,  ib.    Koscoe's  Or.  Ev.,  168.     2  Stark. 

Cr.  Lv.,  1(13.    7  Car.  A  P.,  648,596.    6  Adol.  A  £v.,6th  Am.  ed.,  875     1  Leigh,  922     8  Wend., 

£Ui8,  514  426.    15  id.,  HI.     Anth.  N.  P.,  105.     2  McCord, 

(p)  8  N.  Hamp.  Bep.,  47.     1  Dana,  179.    5  260.    14  Serg.  A  Rawle,  372.    6  Peters,  767. 
Binn.,  840,  9.    10  Seg.  A  Rawle,  110.    8  Watts, 

(16)  In  Connecticut,  on  an  indictment  for  forgery,  evidence  by  comparison  of  hand- 
writings is  admissible.     {State  v.  Brunsonf  1  Root,  307 ;  State  v.  NettUton,  id.,  308.) 

By  the  act  of  1880  ^ch.  36),  **  to  amend  the  law  of  evidence  and  practice,  on  civil 
and  criminal  trialis"  it  is  provided  that  comparison  of  a  disputed  writing,  with  any 
writing  proved  to  the  satisfaction  of  the  court  to  be  genuine,  shall  be  permitted  to  be 
made,  by  witnesses,  in  all  trials  and  proot*edings ;  and  such  writings  and  the  evi- 
dence of  witnesses  respecting  the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness  or  otherwise,  of  the  writing  in  dispute.  (3  K.  8.,  7th 
ed.,  2391.) 

Upon  the  tnal  of  P.  for  an  assault  upon  H.  with  a  deadly  weajwn,  with  intent  to 
kill,  evidence  was  received,  to  show  that  P.  had,  shortly  befoi'e  the  aasiiult,  forged  the 
name  of  H.  to  two  pi*omis8ory  notes,  which  notes  he  had  in  his  i)ossession  at  the  time 
of  committing  the  assault.  The  prosecution  put  in  evidence  a  promissory  note,  bear- 
ing the  genume  indorsement  of  said  H.,  and  also  an  account  book,  kept  by  P.,  in 
which  he  had  written  H.'s  name.  Subsequertly,  witnesses,  called  by  the  prosecution, 
were  idlowed  to  compare  the  eignatui'es  alleged  to  have  been  forged  with  the  genuine 
eignatui-e  and  the  one  written  in  the  account  book.  Held,  this  was  no  error.  {Pontius 
T.  Fbaplcy  21  Hun,  328.) 

87d 


416  EviDENCB.  [Book  VIIL 

the  genuineness  of  a  signature,  the  same  kind  of  evidence  must  also 
be  admissible  to  prove  that  the  signature  is  not  genuine,  (s) 

Where  the  signature  to  be  proved  was  by  a  mark,  held  that  it 
might  he  proved  by  mspection,  by  a  witness  who  spoke  to  having 
seen  the  party  make  her  mark,  and  to  some  peculiarity  in  it.  (jt) 

Mr.  Phillipps  observes,  that  where  the  genuineness  of  a  signature  is 
questioned,  the  most  satisfactory  evidence  to  dis[)rove  the  wi'iting  and 
prove  it  forged,  is  the  testimony  of  the  supposed  writer  himself,  pro- 
vided he  is  not  an  incompetent  witness.  Next  to  his  evidence  is  the 
information  of  pei'sons  who  have  seen  him  write  or  been  in  the  habit 
of  coiTcsponding  with  him.  (ji)  In  this  passage  Mr.  Phillipj)s  seems  to 
make  some  distinction  between  proving  and  disprovitiff  handwriting. 
In  the  former  case  the  supposed  writer  need  not  be  called  in  the  firet 
histance  ;  ])ut  in  the  latter  he  ap^^ears  to  doubt  whether,  in  criminal 
cases  especially,  his  testimony  is  not  to  be  regarded  as  the  best  evi- 
dence, and  therefore  indis^Densable.  Other  writers,  however,  deny 
that  there  is  any  diflcrence.  Mr.  Starkie  says,  **the  objection  that 
secondary  evidence  is  substituted  for  the  best,  does  not  apply  in  either 
instance,  since  there  is  not  such  a  distinction  between  one  man'a 
knowledge  of  his  own  handwriting,  and  the  knowledge  of  another, 
on  the  sivme  subject,  as  constitutes  the  former  evidence  of  a 
[•417]  superior  degree  to  the  latter,  (f).  And  it  •seems  to  be 
well  settled  that  iji  the  fii'st  instance,  and  in  order  to  prove 
hand^vi'iting  merely,  it  is  not  necessary  to  call  the  supposed  writer  ; 
but  other  pensons  acquainted  with  his  handwriting  will  be  allowed 
to  testify,  without  excusing  the  absence  of  the  writer  himself,  (w) 
Thus,  on  an  indictment  for  passing  counterfeit  bills  it  is  not  nccessaiy 
to  call  the  president  and  cashier  of  the  bank  to  prove  the  bills  counter- 
feit ;  (.t)  nor  is  it  necessary,  in  order  to  disprove  the  signatures  of  the 
bank  officei's,  in  such  caso,  to  call  pei-sons  who  have  actually  sc»en 
them  write,  (y)  It  is  sutlicicnt  to  call  witnesses  who  have  an  acquain- 
tance with  the  handwriting  of  the  bank  officers  from  a  geneml  famil- 
iarity with  the  bills  of  the  bank,  (^•)  or  from  corresponding  with  such 
officciu  (a) 

Proof  of  icilU.^     To  prove  a  demise  of  lands,  the  will  itself  must 

U)l  Phil.  Kv.,  492.  (a:)  5  naui,  Ohio  Rep.,  5,    7      2   N.   Ilamp. 

(t)  1  Moo,  &  Mai,  616.  Rep..  4>0.    fi  iil.,  o(i7.    2  Leigh,  745, 701.    G  burg. 

(u)  1  Phil.  Ev.,  492.  &  Rawlo.  r>r>s. 

KV)  1  Stark,  on  Ev.,  6th  Am.  e«l..  .330.  See  nl-o  (v)  2  N.  Uiinip.  Hop.,  280.    2  Pick.,  47     1 1>. 

Ro:^roori  Cr.  Ev.,  6,  6.    Grc6lc}'&  Eq.  Ev.,  Ift'J.  Chip.. -"'.'i     9  Conn.  Kcp  ,  W9. 

Cowcii  &  nUl'd Notes,  1332.  («)  2  liai.,  44.    6  X.  Hump.  Kep.,  367.  2  I^igh» 

{w)  t>cii  the  cases  collected  in  Coven  &  Hill's  745. 

Notes,  p.  1332,  note  918.  (a)  6  Ham.  Ohio  Rep.,  5,  7.    6  Serg.  &  Rawle, 

568.    1  Whee.  Cr.  Ca.,  54i. 
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be  produced,  {b)  If  the  will  is  lost,  the-  i-egister  book,  or  ledger  book, 
(c)  or  an  examined  copy,  or  if  there  be  no  such  copy,  parol  evidence 
may  be  received  as  secondary  evidence  of  its  contents,  but  not  the 
probate,  (d)  To  prove  a  will  in  a  court  of  law,  one  of  the  witnesses 
who  can  speak  to  all  the  requisites  of  the  attestation  is  sufficient  {e) 
But  on  an  issue  out  of  chancery,  all  should  be  called.  (/)  (17) 


ib)  Ball.  N  P.,  846. 

(c)  1  Ld.  Kaym..  731.    1  Phil.  Ev,  478 

{di2  Camp  ,  889. 


I 


e)  Ball.  N.  P.,  264.    1  P   Wma..  741. 
/)  1  Cooper,  186. 


(17)  Wills,  whbn  bvidbn'cu. 

OerUfi^  will,  or  record  thereof.] — It  is  the  duty  of  the  smrogate  to  cause  to  be 
indorsed  upon,  or  annexed  to,  the  orifinnal  will  admitted  to  probate,  or  the  exempli- 
fied copy,  or  statement  of  the  tenor  oi  a  will,  which  was  aomitted  without  produc- 
tion of  an  original  written  will,  a  certificate,  under  his  hand,  or  the  hand  of  the  clerk 
of  his  court,  and  his  seal  of  office,  stating  that  it  has,  upon  due  proof,  been  admitted 
to  probate  as  a  will  valid  to  pass  real  or  personal  property,  or  1x)th,  as  the  case  may 
be.  The  will,  or  the  copy  or  statement,  so  authenticatea,  the  record  thereof,  or  an 
exemplified  copy  of  the  recoi-d,  may  be  read  in  evidence,  as  proof  of  the  original  will, 
or  of  the  contents  or  tenor  thereof,  without  further  evidence,  and  with  the  effect 
spcNnfied  in  sections  2626-7-8.    {Code  Civ.  Pro.,  §  2629.) 

An  exemplified  copy  of  the  last  will  and  testament  of  any  deceased  person,  which 
has  been  iulmitted  to  probate,  whether  as  a  will  of  real  or  personal  property,  or 
of  both,  and  recorded  m  the  office  of  the  surrogate  in  any  county  of  this  state,  before 
the  first  day  of  January,  1840,  shall  be  admitted  in  eviuence  in  any  of  the  courts  of 
this  state,  without  the  proofs  and  examinations  taken  on  the  pi*obate  thereof,  and 
whether  such  pi-oofs  shall  have  been  recorded  or  not,  with  like  effect  as  if  the  orig- 
inal of  such  will  had  been  produced  and  proven  in  such  court.  And  the  recording 
of  such  will  shall  be  evidence  that  the  same  was  duly  admitted  to  probate.  The 
exemplification  of  the  i-ecord  of  a  will  which  has,  before  the  Ist  day  of  January,  1840, 
been  proved  before  the  surrogate  or  judge  of  pi'obate,  or  other  officer  exercising  the 
like  jurisdiction  of  another  state  must,  when  cei*tified  by  the  officer  having,  by  law, 
where  the  certificate  was  made,  custody  of  the  I'ecoi'd,  be  admitted  in  evidence  as  if 
the  original  will  was  produced  and  proved.  (Id.,  $2632,  as  amended  by  Laws  of 
1881,  ch.  705.) 

Will  of  real -property ;  exemplified  copy.'] — A  will  of  real  property,  which  has  been, 
at  any  time  either  before  or  after  this  chapter  takes  effect,  duly  proved  in  the 
supreme  court,  or  the  court  of  chanceiy,  or  befoi*e  a  surrogate  of  the  state  with  the 
certificate  of  proof  thereof  annexed  thereto,  or  indorsed  thereon,  or  an  exemplified 
copy  thereof,  may  be  recorded  in  the  office  of  the  clerk  or  register,  as  the  case 
requires,  of  any  county  in  the  state,  in  the  same  manner  as  a  deed  of  i*eal  pi*o|)erty. 
Where  the  will  relates  to  real  projHirty,  the  executor  or  administrator  with  the  will 
annexed,  must  cause  the  same,  or  an  exemplified  copy,  to  be  so  reconied  in  each 
county  whei-e  real  property  of  the  testator  is  situate<l,  within  twenty  days  after  let- 
ters are  issued  to  him.  An  exemplification  of  the  record  of  such  a  will,  from  any 
surrogate's  or  other  office  where  the  same  has  been  so  recorded,  either  befoi*e  or 
after  this  chapter  takes  effect,  may  be,  in  like  manner,  i*ecoixled  in  the  office  of  the 
clerk  or  I'eglster  of  any  county.  Such  recoixl,  or  exemplification,  or  an  exemplifica- 
tion of  the  record  thereof,  must  be  received  in  evidence,  as  if  the  original  will  was 
produced  and  proved.  {Id.,  §  2633,  as  amended  by  Laws  of  1881,  ch.  535,  and  Laws 
of  1882,  ch.  399.) 

The  Revised  Statutes  provide  as  follows : 

Wills  to  he  received  for  scife-keepiiig.] — The  clerk  of  every  county  in  this  state,  the 
register  of  deeds  in  the  city  and  county  of  New  York,  and  the  surrogate  of  every 
county,  upon  being  paid  the  fees  allowed  therefor  by  law,  shall  receive  and  deposit 
in  their  offices  respectively,  any  last  will  or  testament  which  any  pei*son  shall  deliver 
to  them  for  that  puipose,  and  shall  give  a  written  receipt  thei-efor  to  the  pei*son 
depositing  the  same.     (2  R  S.,  404,  §  67  ;  3  id.,  7th  ed.,  2389.) 

To  be  sealed  up  and  iiuhrrsed.\ — Such  will  shall  be  inclosed  in  a  sealed 

wrapper,  so  that  the  contents  thereof  can  not  be  read,  and  shall  have  indorsed  lYver^oti 
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The  facts  to  be  proved  by  the  subscribing  witnesses  are,  that  the 
devisor  signed  the  will,  or  that  another  person  signed  it  in  his  pres- 
ence and  by  his  express  direction,  and  that  the  witness  and  another 
pei^ou  attested  and  subscribed  it  in  the  presence  of  the  testator,  (g) 
The  Kevised  Statutes  require  that  ev^ry  last  will  and  testament  of 
real  or  personal  property,  shall  be  executed  and  attested  as  follows  : 
1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will ;  2. 
Such  subscription  shall  be  made  by  the  testator  in  the  presence  of 
each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him  to 
have  been  so  made,  to  each  of  the  attesting  witnesses  ;  3.  The  testa- 
tor, at  the  time  of  making  such  subscription,  or  of  acknowledging 
the  same,  shall  declare  the  instrument  so  subscribed  tp  be  his  last  will 
and  testament ;  4.  There  shall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  as  a  witness  at  the  end  of  the  will, 
at  the  request  of  the  testator. 

The  witnesses  in  any  will  shall  write,  opposite  to  their  names,  their 
respective  places  of  residence  ;  and  every  person  who  shall  sign  the 
testator's  name  to  any  will  by  his  direction,  shall  write  his  own  name 
as  a  witness  to  the  will.  Whoever  shall  neglect  to  comply  with  either 
of  these  provisions  shall  forfeit  $50,  to  be  recovered  by  any  person 
interested  in  the  property  devised  or  bequeathed,  who  shall  sue  for  the 
same.  Such  omission  shall  not  affect  the  validity  of  any  will ;  nor 
shall  any  person  liable  to  the  penalty  aforesaid,  be  excused  or  inca- 
pacitated, on  that  account,  from  testifying  respecting  the  execution 
of  such  will.  (A) 

iff)  1  Phil  £v.,  497.  (ft)  2  R.  S.,  63, 1  40,  41 ;  3  id.,  7th  ed.,  2285 


the  name  of  the  testator,  his  place  of  residence,  and  the  day,  month  and  year  when 
delivered ;  and  shall  not,  on  anv  pretext  whatever,  be  opened,  read  or  examined, 
until  delivered  to  a  i>er8on  entitlea  to  the  same  as  hereinafter  dii-ected.  {Id.,  405,  $68.) 
To  whom  to  be  ddiveredJ] — Such  will  shall  be  delivered  only, 

1.  To  the  testator  in  person ;  or 

2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  subscribing  witness ;  or 

3.  After  his  death,  to  the  person  named  in  the  indoraement  on  the  wrapper  of 
such  will,  if  any  such  indorsement  be  made  thereon ;  or 

4.  If  there  be  no  such  indoi'sement,  and  if  the  same  shall  have  been  deposited 
with  any  other  officer  than  a  surrogate,  then  to  the  suri'ogate  of  the  county. 
(/(«.,  §(59.) 

When  to  he  opeTted  by  surrogate.] — If  such  will  shall  have  been  deposited 

with  a  surrogate,  or  shall  have  been  deposited  with  him  as  above  preaenbed,  such 
surrogate,  after  the  death  of  the  testator,  shall  publicly  open  and  examine  the  same, 
and  make  known  the  contents  thereof,  and  shall  file  the  same  in  his  office,  thei'e  to 
remain  until  it  shall  have  been  duly  proved,  if  capable  of  proof,  and  then  to  l)e 
delivered  to  the  person  entitled  to  the  custody  thei*eof;  or  until  required  by  the 
autboiity  of  some  competent  court  to  produce  the  same  in  such  coui't.    {Id.,  §  70.) 
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The  term  ''  will,"  as  used  in  this  chapter,  shallinclude  all  codicils, 
as  well  as  wiUs.  (/) 

These  £EUSts  must  of  com'se  all  be  proved  by  the  subscrib- 
ing witness,  *  in  order  to  establish  the  validity  of  a  will  of    [  *  418  ] 
real  estate.     As  regards  wills  of  personally,   we  have 
already  seen  that  the  mere  production  of  the  probate,  under  the  seal 
of  the  proper  court,  is  in  general  conclusive,  and  will  suffice  without 
further  proof,  {j) 

A  witness  interested  at  the  time  of  examination,  is  not  competent 
to  prove  that  he  was  not  so  at  the  time  when  he  attested,  (k)  But  the 
witness  becoming  incompetent  afterwards,  will  not  vitiate  the  will ; 
but  the  will  may  be  proved  by  the  other  attesting  witnesses,  or  by 
showing  his  handwriting,  or  by  other  secondary  evidence.  (/  )  And 
where  the  attesting  witness  has  become  incompetent,  the  party  may 
resort  dii-ectly  to  other  proof  (m)  The  competency  of  the  witnesses 
must  be  considered  with  reference  to  the  time  of  attestation,  (n) 

If  a  subscribing  witness  is  abroad,  his  handwriting  may  be  proved 
in  the  case  of  a  will,  in  the  same  manner  as  that  of  an  absent  witness 
to  a  deed,  (o)  The  fact  being  once  established  which  lets  in  the  proof 
of  handwriting,  a  single  witness  may  prove  the  handwriting  of 
all.  (p)  The  handwriting  of  all  the  witnesses  must  be  proved,  unless 
such  proof  be  shown  to  be  beyond  the  reach  of  the  party,  (j) 

If  a  subscribing  witness  should  deny  the  execution  of  the  will,  he 
may  be  contradicted,  as  to  that  fact,  by  another  subscribing  witness. 
And  even  if  they  all  swear  that  the  will  was  not  duly  executed,  the 
devisee  would  be  allowed  to  go  into  circumstantial  evidence  to  prove 
the  due  execution,  (r)  But  where  the  witnesses  either  so  deny  or 
fail  to  prove  their  attestation,  the  counter  proof  must  be  very  clear 
to  support  the  will,  is) 

It  is  a  general  rule,  that  a  paper  appearing,  on  its  face,  to  bo  an 
original  will  thirty  years  old,  may  be  received  without  the  usual 
proof  by  witnesses,  or  accounting  for  their  absence,  or  showing  their 
or  the  testator's  handwriting.  (/)  In  such  a  case  of  apparent  age, 
the  law  draws  the  inference  that  the  ordinary  proof  is  all  lost,  and 
lets  in  such  grpunds  of  presumption  as  are  more  remote,  but  of  a 

(«)  Id.,  68,  «  71 ;  8  Id.,  7th  ed.,  2288.  (p)  2  Bay,  187.    1  McCord,  74. 

(J)    Ante,  p.  404.    Rep.  Temp.  Hardw.,  108        (q)  3  Cowen,  221. 

Gilb.  Ev.  (r)  1  Phil.  Ev.,  602.    4  Wend.,  277,  288.    1 

ik)  3  Dana,  448.  Const.  Rop.,  836. 

U)    4  Oct.,  601.  («)  1  Const.  K.,  830     7  Har.  &  John.,42. 

(11)  3  id.,  865.  {t)   1  PhU.  £v.,  503.    Cowen  A  Hill's  Notes, 

{%)  1  Phil.  Ev.,  494.  185G. 


(«)  Id.,  002.    Illo0ord,74.    4Yeatea,3i5. 
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written  evidence  ;  though  it  tend  to  show  the  real  intention  of  the 
parties  ;  (a)  nor  to  show  the  invariable  usage  of  trade  ;  (6)  or  cus- 
tom of  the  country ;  (c)  in  opposition  to  the  terms  of  a  written 
instrument.  But  a  latent  ambiguity  may  be  explained  ;  that  is, 
where  upon  the  face  of  the  instrument  everything  seems  right  and 
clear  till  the  proof  of  some  fact  renders  the  meaning  uncertain  ;  and 
then  the  law  permits  the  doubt  to  be  removed  by  evidence  of  a  like 
kind  ;  as  where  one  devised  to  her  cousin  C.  J.,  and  there  were  two 
of  that  name,  (d )  So,  where  from  the  terms  of  a  deed  the  inten- 
tion as  to  its  nature  is  equivocal,  evidence  is  admissible  to  show  the 
intent  and  also  that  some  act  was  done  further  than  that  stated  in 
the  deed,  though  forming  part  of  the  same  transaction,  (e)  So,  to 
show  that  a  wiitten  contract,  purpoiling  to  be  made  between  A.  and 
B.,  was  in  fact  made  by  B.  as  agent  for  a  third  person.  (/)  But  a 
patent  ambiguity,  viz.,  that  which  is  apparent  on  the  face  of  the 
instrument,  can  not  be  so  explained,  (y) 

Parol  evidence  can  not  .be  admitted  to  contradict  the  terms  of  a 
deed  ;  as  to  show  that  a  lessee  is  to  pay  a  given  sum  to  the  ground 
landlord,  where  the  lease  stipulates  for  the  payment  of  a  sum  ceiiain 
to  the  lessor.  (//)  Nor  to  alter  the  legal  construction  of  an  instru- 
ment ;  (2)  as  where  no  mention  is  made  in  an  agreement  when  it  is 
to  take  effect,  the  law  adds  the  time,  viz.,  immediately, 
[  ^  420  ]  and  parol  evidence  is  not  admissible  *  to  show  the  con- 
trary. (^)     Where  no   consideration  is  expressed  in  an 

(a)  ft  Co.,  26.  ifj)  ^[att.  Dig.,  128. 

{b)  6  T.  K  » 820.  (X)  Peako*8  St.,  122. 

(cj  2  Burn.  A  Aid.,  746.  «)  3  Camp.,  426.    6  Bam.  ft  Cress.,  106     I 

id)  Peuke'd  £▼.,  112.  Maule  &  SeL,  21, 147 

(e)  8  T  R..  879     1  PhO.  Ev.,  644.  (A)  8  l>ow.  A  By.,  548.    6  Barn.  &  Cress.,  108, 

(/)  7  Taunt .  785     1  Phil.  Kv.,  542.  S.  C. 

allowed  therefor  by  law,  shall  receive  and  deposit  in  their  officesy  respectivelvy  any 
deeds,  conveyances,  wills  or  other  papers  or  documents,  which  any  person  shall  offer 
to  them  for  that  purpose ;  and  shall  give  to  such  person  a  written  receipt  therefor. 
(2  R.  S.,  404,  §  63 ;  8  id.,  7th  ed.,  2389.) 

Haw  to  he  indorsed  and  kept.] — Such  instruments,  papers  and  documents 

shall  be  properly  indoraed,  so  as  to  indicate  Iheir  ^eneitd  nature  and  the  names  of  the 
parties  thereto,  shall  be  tiled  by  the  officer  receiving  the  same,  stating  the  time  when 
received,  and  shall  be  deposited  and  kept  by  him  and  his  successors  in  office,  with 
his  official  papers,  in  some  place  separate  and  di.stinct  from  such  papers.     (Id,^  $  64.) 

Not  to  he  delivered  outf  etc,'] — The  instruments,  papers  and  documents  sa 

received  and  deposited  shall  not  be  withdrawn  from  such  ofnce,  except  on  the  order 
of  some  court  of  record,  for  the  purpose  of  being  read  in  evidence  in  such  court,  and 
then  to  be  returned  to  such  office,  nor  shall  they  be  delivei-ed  without  such  order,  U> 
any  person,  unless  upon  the  written  order  of  the  person  or  persona  who  delivered  the 
same,  or  their  executors  or  administrators,     (/d.,  {  65.) 

May  he  examined  pvblicly.'] — Such  instruments,  papers  and  documents,  so 

depoedted,  shall  be  open  to  the  examination  of  any  person  desiring  the  same,  upon 
payment  of  the  jees  allowed  by  law     (/d.,  )  66.) 
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instrument  it  seems  doubtful  whether  any  can  be  proved^  (2)  In  a 
settlement  case  parol  evidence  was  admitted  to  show  that  the  consider- 
ation was  £30,  instead  of  £28  as  expressed  in  the  conveyance,  (m) 
Parol  evidence  of  usage  or  custom  is  often  admissible  to  explain  the 
meaning  of  parties  when  not  definitively  expressed  on  the  face  of 
the  written  instrument ;  (n)  and  especially  in  mercantile  contracts,  to 
show  the  sense  in  which,  according  to  the  usage  and  custom  of  mer- 
chants, the  contract  was  made,  (o)  So,  the  construction  of  ancient 
charters,  deeds,  &c.,  maybe  asserted  by  parol  evidence  of  usage.  (^) 
And  such  evidence  is  always  admissible  to  prove  a  fraud,  (q) 

As  to  the  cases  in  which  parol  evidence  may  be  received  as  sec- 
ondary  evidence  of  a  written  instrument,  where  the  written  instru. 
ment  is  proved  to  have  been  lost  or  destroyed,  or  in  possession  of 
the  opposite  party,  see  post,  ch.  lY.,  Secondary  Evidence. 

I 

2.    Oompatanoy  of  witnMMs. 

There  are  two  kinds  of  exceptions  to  witnesses ;  to  their  competency 
and  to  their  credibility.  Objections  to  the  competency  of  a  witness 
go  to  prove  that  he  can  not  be  sworn  at  all,  on  account  of  some  in- 
herent incapacity  or  defect ;  exceptions  to  the  credit  of  a  witness 
are  such  as  do  not  at  all  disable  him  from  being  sworn,  but  merely 
affect  the  degree  of  belief  which  the  jury  will  give  to  his  evidence,  (r) 
Thus  in  the  case  of  kindred,  no  relationship  except  that  of  husband 
and  wife,  can  disqualify  a  man  from  being  examined ;  though  it  may 
induce  such  a  suspicion  of  partiality  as  greatly  to  lessen  the  value  of 
his  evidence.  («)  (1)  So  where  a  person  admits  himself  to  have  sworn 
fiilsely  on  the  same  affair,  and  attributes  it  to  the  persuasion  of  the 
defendant,  such  an  admission  does  not  render  the  witness  incompetent^ 

(D  See  1  Rep.,  176.  a.    1  Ves  ,  128.    8  Bing.,       (p)  Matt.  Dig,,  123. 
US.    6i<l.,84.    ST.  R..  474.  (9)  Id.,  lb.   SBarn.  A  Cress., e».  8T.B.,14ar. 

(11)  8  T.  K.,  474.  2  Peere  Wins.,  203. 
{%)  Palm..  2n.  I>oagl.,  201.    2  B.  A  Aid.,  746.       (r)  1  Chit  Or  L..,  588, 9. 

(0)  bee  2  Salk.,  448  (f )  2  Hale,  276. 

(1)  It  is  now  provided,  by  statute,  that  in  all  criminal  trials,  and  examinatdons 
before  trial,  a  husband  or  wife  may  be  examined  as  a  witness  in  behalf  of  the  other ; 
bat  that  upon  no  such  trial  or  examination  shall  a  husband  or  wife  be  compelled  to 
testify  agrunst  the  other.     (Laws  of  1876,  ch.  182,  §  2;  3  R.  S.,  7th  ed.,  2571.) 

Husband  and  wife  as  witnesses.] — ^The  husband  or  wife  of  a  per- 
0on  indicted  or  accused  of  a  crime  is  in  all  cases  a  competent  witness,  on 
the  examination  or  trial  of  such  person ;  but  neither  husband  nor  wife 
can  be  compelled  to  disclose  a  confidential  communication,  made  by  one 
to  the  other  during  their  marriage.    (Penal  Code^  §  716.) 
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though  it  may  evince  him  to  be  wholly  miworthy  of  credit.  (J)  In 
many  cases  a  person  may  be  credible  where  he  is  not  competent,  and 
competent  where  he  is  not  credible,  (u) 

It  is  the  province  of  the  court  to  determine  whether  a  witness  is 
competent  or  the  evidence  is  admissible.  And  whatever  antecedent 
facts  are  necessary  to  be  ascertained  for  the  purpose  of  deciding  the 
question  of  competency  or  admissibility  of  evidence,  as  for  example, 
whether  a  child  understands  the  nature  of  an  oath — or  whether  the 
confession  of  a  prisoner  was  voluntary— or  whether  decla- 
[  *421  ]  rations  offered  in  evidence  as  ''^  dying  declarations  were 
made  under  the  immediate  apprehension  of  death — ^these 
and  other  facts  of  the  same  kind  are  to  be  determined  by  the  court, 
and  not  by  the  jury,  (v) 

The  general  rule  is  that  all  persons  are  competent  to  give  evi- 
dence. (2)    Incompetency  is  the  exception,  and  may  arise  either  Trom 

(!)  11  East,  808.  (v)  1  Phil.  £t.,  18. 

(«)  lBarr.,417. 


(2)  Parties  (xccused,  however,  were  not,  at  common  law,  allowed  on  their  trial,  to 
be  witnesses  on  their  own  behalf.  But  after  the  rule  of  evidence  in  ci\dl  actions  was 
chanc'ed  so  as  to  allow  parties  therein  to  be  examined  as  witnesses  In  their  own 
behalf,  the  privilege  was,  bv  the  act  of  1S69  (ch.  67S),  extended  to  criminal  prosecu- 
tions, etc.  That  act  provides  (§  1),  that  in  the  trial  of  all  indictments,  complaints 
and  other  proceedings  against  persons  charged  with  the  commission  of  crimes  or 
offenses,  and  in  all  proceedings  in  the  nature  of  criminal  proceedings  in  any  and  aU 
courts,  and  before  any  and  all  officers  and  persons  acting  judiciafiy,  the  person  so 
charged  shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a  competent  witness ; 
but  tne  neglect  or  refusal  of  any  such  person  to  testify  shall  not  create  any  presump- 
tion against  him.     (3  R.  8.,  7th  ed.,  2570.) 

Under  this  statute  it  has  been  held  that  on  a  criminal  trial,  the  judge  has  no  right, 
in  charging  the  jury,  to  allude  to  the  fact  that  the  prisoner  has  not  availed  himself  of 
the  statutory  privilege  of  being  a  witness  in  his  own  behalf.  But  where  such  an 
allusion  was  made,  and  subsequently,  on  his  attention  being  called  to  it,  the  judge 
stated  to  the  jury  that  there  was  no  law  requiring  the  prisoner  to  be  sworn  ;  and 
that  no  inference  was  to  be  drawn  against  him,  from  the  fact  of  his  not  being  sworn, 
it  was  held  that  this  cui-ed  the  error.     {Ruioffw,  Peoplej  45  N.  Y.,  213.) 

The  act  of  1876  (ch.  182,  §  1)  declares  that  all  persons  jointly  indicted  shall,  upon 
the  trial  of  either,  be  competent  witnesses  for  each  other,  the  same  as  if  not  included 
in  the  same  indictment.     (3  R.  S.,  7th  ed.,  2571.) 

The  Code  of  OHminaZ  Procedure  provides  that  the  defendant,  in  all  cases,  may  tes- 
tify as  a  witness  in  his  own  behalf ;  but  his  neglect  or  refusal  to  testify  does  not  cre- 
ate any  presumption  against  him.     (§  393.) 

No  person  can  be  compelled,  in  a  criminal  action,  to  be  a  witness  against  himself. 
(Id.,  ^  10.) 

Bribery.'] — Every  person  offending  against  either  of  the  provisions  of  the  statute 
relating  to  bribery,  and  corrupting  jurors  and  othei-a  (§§  9  to  13)  is  a  competent  wit- 
ness against  any  other  pereon  so  offending,  and  may  be  compelled  to  appear  and 
give  any  evidence  before  any  magistrate  or  grand  jury,  or  in  any  court,  in  the  same 
manner  as  other  persons ;  but  the  testimony  so  given  shall  not  be  used  in  any  prose- 
cution or  proceeding,  civil  or  cinmiiial,  against  the  person  so  testifying.  (Laws  of 
1853,  ch.  539.  }  14;  3  R.  S.,  7th  ed.,  2503.) 

—  Any  person  chargeil  with  receiving  or  offering  a  bribe,  or  with  tho  commis- 
sion of  any  offense  mentioned  in  this  act,  shall  be  permitted  to  testify  in  his  own 
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1.  Want  of  discretion  ;  2.  Defect  of  religious  belief ;  3.  From  inter- 
est ;  4.  Fi-om  relationship  ;  5.  From  infamy  ]  6.  From  privileged 
communications. 


beb&lf,  in  any  criminal  prosecution  or  examination  therefor.  (Laws  of  1869,  ch.  742, 
$5;  3R.  8.,  7the<i.,  2504.) 

Every  person  oflfending  against  either  of  the  pi'ovisions  of  the  statute  i-elative  to 
dHelling  or  challenges  to  fights  is  a  competent  witness  against  any  other  person  offei^d- 
ing  in  the  same  transaction,  and  may  be  compelled  to  appear  and  give  evidence 
before  any  grand  jury,  or  in  any  court,  in  the  same  manner  as  other  pei*sons ;  but 
the  testimony  so  given  can  not  Iw  used  in  any  prosecution  or  pi*oceeding,  civil  or 
criminal,  against  the  person  so  testifying.     (3  R.  S.,  7th  ed.,  2509,  }  3.) 

Aborticns  ] — Any  pei*son  offending  against  any  of  the  provisions  of  the  act  of  1869, 
relating  to  the  pi*ocurement  of  abortions,  etc.,  is  a  competent  witness  against  any 
other  pjerson  so  offending,  and  may  be  compelled  to  appear  and  give  evidence  before 
any  magistrate  or  grand  jury,  or  in  any  court,  in  the  same  manner  as  other  pei-sons ; 
but  the  testimony  so  given  can  not  be  used  in  any  prosecution  or  proceeding,  civil  or 
criminal,  against  the  person  so  testifying.  (Laws  of  1869,  ch.  631,  }  3  ;  3  R.  8.,  7th 
ed.,  2479.) 

Betting  and  gaming  J] — No  person,  other  than  the  parties  in  the  cause,  shall  be 
incapacitated  or  excused  from  testifying,  touching  any  offense  committed  against  anv 
of  the  provisions  of  the  act  i*elative  to  gaming,  bv  reason  of  his  having  played., 
betted  or  staked,  at  any  game,  as  therein  prohibited ;  but  the  testimony  of  any 
such  x>erson  shall  not  be  used  against  him,  in  any  suit  or  prosecution  thereby 
authorized.     (1  R.  8.,  668,  §  18  ;  8  id.,  7th  ed.,  1964.) 

Prige- fighting. '[ — Every  person  offending  against  either  or  any  of  the  provisions  of 
flection  1  of  the  act  of  1859,  to  pi*event  and  punish  pnze-fighting,  is  a  competent  wit- 
ness against  any  other  person  offending  in  the  same  transaction,  and  may  be  com- 
peUed  to  appear  and  give  evidence  before  any  grand  jury,  or  in  any  court,  in  the 
same  manner  and  to  the  same  extent  as  other  {persons ;  and  no  person  examined  as  a 
witness  shall  be  excused  from  answering  any  question  on  the  ground  that  his  answer 
win  tend  to  convict  him  of  any  offense  under  that  act ;  but  Ms  answei-s  or  evidence 
shall  not  be  used  against  him  in  any  proceeding  or  prosecution  whatever,  and  he 
ahall  not  be  liable  to  punishment  or  indictment  for  the  offense  respecting  which  he  is 
required  to  testify.  (Laws  of  1859,  ch.  37,  6  6,  as  added  by  Laws  of  1860,  ch.  141 ; 
3  R.  S.,  7th  ed.,  2524.) 

Uwwru.^ — ^Whenever,  in  an  action  at  law,  the  defendant  shall  plead  or  give  notice 
of  the  defense  of  usuiy,  and  shall  verify  the  truth  of  his  plea  or  notice  by  affidavit, 
he  may,  for  the  purpose  of  pi-oving  the  usury,  call  and  examine  the  plaintiff  as  a  wit- 
ness, in  the  same  manner  as  other  witnesses  may  be  called  and  examined.  (Laws 
of  1837,  ch.  430,  5  2 ;  3  R.  S.,  7th  ed.,  2265.) 

Every  person  offending  against  the  provisions  of  the  title  of  the  Revised 

Statutes  relative  to  usury,  or  of  this  act,  may  be  compelled  to  answer  on  oath  any  bill 
that  shaU  be  exhibited  against  him,  in  the  court  of  chancery,  for  relief,  or  discovery, 
or  both.     (Id.,  §  3.)  ' 

The  testimony  given  by  any  plaintiff,  or  the  answer  of  any  defendant,  made 

pursuant  to  said  title  or  this  act,  shuil  not  be  used  against  such  pei*son  before  any 
grand  jury,  or  on  the  trial  of  any  indictment  against  such  person.     (Id,,  §  8.) 

Under  "the  act  of  1869  (ch.  678,  $1),  while  it  is  at  the  option  of  a  person  on  trial 
upon  an  indictment  for  a  criminal  offense,  to  become  a  witness,  and  while  his  neglect 
or  refusal  to  testify  will  not  ci'eate  any  pi*esumption  against  him ;  yet,  when  he  has 
exercised  his  option  and  has  chosen  to  become  a  witness,  he  is  made  competent  for 
all  purposes,  in  the  case.  And  if  by  his  own  testimony  he  can,  if  innocent,  explain 
and  rebut  a  fact  tending  to  show  his  guilt  and  he  fails  to  do  so,  the  same  pi-esum})- 
tion  arises  from  his  failure  as  would  arise  fi*om  a  failure  to  give  the  explanation  by 
another  witness,  if  in  his  power  to  give  it.     (Stover  v.  People,  56  N.  Y.,  315.) 

The  degree  of  credit  to  which  a  prisoner,  examined  as  a  witness  in  his  own  behalf, 
is  entitled  to,  is  to  be  decided  bv  the  jury,  and  not  the  court.  (Newnian  v.  People, 
^  Barb.,  630.)  The  law  inten(ied  to  allow  a  prisoner  the  benefit  and  privilege  of 
stating  to  the  jury  any  mattei*  calculated  to  explain  the  charge  against  him.  This 
privilege  is  to  be  enjoyed  irrespective  of  any  matter  which  could  disqualify  a  witness 
mider  ordinary  drcumstanceB.    (Id.)   Hence,  where  a  defendant,  on  nia  croea-exfiumr 
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1st.  Incompetency  from  want  of  discretion.]  Inability  to  under- 
stand  the  obligations  of  an  oath  is  the  tirst  objection  to  the  compe- 
tency of  a  witness  which  we  shall  notice.  For  this  i^eason  a  person 
insane  can  not  be  admitted  to  be  sworn  while  he  is  in  that  condition. 
(w)  But  he  may,  if  he  sufficiently  recover  his  understanding,  in  a 
lucid  interval,  (x)  A  person  deaf  vaid  duwb  from  his  birth,  and  who 
understands  the  meaning  of  signs  and  has  a  due  sense  of  moral  obli- 
gation, may  be  examined  ;  and  a  person  accustomed  to  converse 

(w)  1  Chit.  Cr.  L.,  680.    Bosooe'B  Cr  Et.,  96.       («)  3  Hale,  2!78. 
10  John.,  802. 


nation,  being  asked  if  he  had  been  in  the  state  prison,  said  he  had,  and  served  out 
his  tei*m ;  and  the  court  instructed  the  jury  to  wholly  disregard  the  testimony  of  the 
piisoner ;  hdd^  that  this  was  an  error.     (Id.) 

Where  the  irUent  is  an  essential  element  to  constitute  a  crime  for  which  a  prisoner 
is  on  trial,  he  has  the  right  to  testify  as  to  his  intent  in  doing  any  act  which  is  claimed 
to  prove  a  criminal  intent.     {Kerraina  v.  People,  HO  N.  Y.,  221.) 

Although  a  person  on  trial  for  a  criminal  ottense,  by  taking  the  stand  as  a  witness- 
may  subject  himself  to  the  rules  applicable  to  other  witnesses,  he  is  not  thereby 
deprivecl  of  his  rights  as  a  party.  His  counsel  may  speak  for  him  while  he  is  a  wit- 
ness, and  an  error  committed  by  the  court,  against  him,  may  inure  to  his  benefit  aa 
a  party.  (People  v.  Brawn,  72  N.  T.,  571.)  It  aeevM  that  the  cross-examination,  in 
Buch  case,  should,  in  general,  be  limited  to  matters  pertinent  to  the  issue,  or  such 
as  may  be  proved  by  other  witnesses.  (Id.)  The  pinsoner,  while  a  witness  in  his 
own  behalf,  was  asked  upon  cross-examination :  "  How  many  times  have  you  been 
arrested  ?  **  Objected  to,  and  objection  overruled.  Held,  error  ;  that  the  objection 
was  valid,  was  properly  taken  by  the  prisoner's  counsel,  and  that  the  exception  to  the 
rilling  was  available  to  the  prisoner  as  a  party.     {Id.) 

The  Ck)de  of  ClvU  Procedure  declares  that,  except  as  otherwise  specially  prescribed 
in  title  1  of  ch.  IX,  a  person  shall  not  be  excludea  or  excused  from  l>eing  a  witness,, 
because  he  or  she  is  a  party  to  the  action  or  special  proceeding.     ({  S2S.) 

The  testimony  of  a  party,  taken  at  the  instance  of  the  advei^se  party,  orally  or  by 
deposition,  may  be  I'ebutted  by  other  evidence.     (Id.,  §  838.) 

Upon  a  trial  for  murder,  the  defendant  was  sworn  and  testified  in  his  own  behalf. 
The  court,  after  commenting  on  the  light  of  one  accused  of  crime  to  testify  in  his  own 
behalf,  and  of  the  light  of  the  jury  to  accept  that  part  of  his  testimony  which  they 
believed  to  be  true,  and  to  i*eject  that  which  they  believed  to  be  false,  said :  *'  When 
a  party  in  a  cinl  action  deliberately  swears  false  to  one  material  part  of  his  testi- 
mony, and  the  Jury  are  satisfied  that  he  has  so  sworn  falsely — intentionally  false — 
they  are  not  only  afliberty  to  reject  it,  but  it  is  sometimes  the  duty  of  the  jury  to 
reject  the  whole.  The  maxim  IsfcUsus  inuno,  falsus  in  omnibus."  Held,  that  there 
was  no  error  in  the  chai*ge,  as  it  properly  left  the  deciFdon  of  the  (question  as  to 
whether  or  not  the  whole  testimony  should  be  disregarded,  to  the  judgment  of  the 
iury,  to  be  formed  upon  the  whole  case.  (People  v.  Moett,  23  Huii,  60.)  JSernble 
that  if  the  court  had  omitted  the  word  "  sometimes,"  and  if  the  charge  could  be  con- 
sidered to  apply  to  the  present  case,  and  not  solely  to  civil  actions,  it  would  have  been 
erroneous,  as  making  an  absolute  rule^of  law  out  of  that  which  is  only  a  wise  maxim, 
to  be  appUed  discreetly  by  the  jury,  according  to  their  judgment  in  each  case.    (Id) 

Where  the  accused  is  onered  as  a  witness  in  his  own  behalf,  to  entitle  the  prosecu- 
tion to  put  to  him,  upon  cross-examination,  questions  which  ai*e  irrelevant  to  the 
issue  and  are  calculated  to  prejudice  him  with  the  pui*y,  they  must  at  least  be  such 
as  go  to  impeach  his  general  moral  character  and  his  d'edibility  as  a  witness.  (Peo- 
pie  V.  Orapo,  76  N.  Y.,  288.)  Upon  the  trial  of  an  indictment  for  burglary  ana  lar- 
ceny, the  prisoner  was  asked,  on  cross-examination,  if  he  had  not  been  arrested  on  a 
charge  of  bigamy.  This  was  objected  to,  and  the  objection  overruled.  Held^  error. 
That  the  question  did  not  legitimately  tend  to  impair  the  credibility  of  the  witness^ 
aad  was  incompetent  for  aay  purpose.  {Id,) 
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with  him  may  be  sworn  to  interpret  the  tokens  he  uses  in  his 
replies,  (y)     Or,  if  the  witness  is  able,  he  may  write  his  answers,  (z) 

A  person  in  a  state  of  intoxication  is  inadmissible,  on  the  ground 
of  a  want  of  discretion,  (a) 

An  infant  of  any  age  may  be  a  witness,  if  he  appears  sufficiently 
to  imdei*stand  the  nature  and  moral  obligation  of  an  oath  ;  for  the 
competency  of  infants  depends  not  so  much  upon  age  as  understand- 
ing. (6)  And  therefore  a  child  under  seven  years  of  age  has  been 
examined  upon  oath,  when  he  appeared  to  understand  its  nature,  (c) 
And  the  testimony  of  an  infant  of  seven  years,  corroborated  by  cir- 
cumstances, has  been  held  sufficient  to  justify  a  conviction  for  a  rape. 
(d)(3) 

Whether  the  infant  be  competent,  is  a  question  for  the  court  to 
decide,  (e)  But  a  child  under  fourteen  years  of  age  is  presumed 
incapable  of  testifying,  and  capacity  must  be  shown,  (f) 

If  the  infant  is  not  of  sufficient  discretion  to  be  sworn,  no  evidence 
can  be  given  respecting  his  assertions,  (jgi) 

2d.  Incorapeiency  from  defect  of  religious  belief^  The  test  of  a 
witness's  competency,  at  cammoa  law,  on  the  ground  of  his  religious 
principles  is,  whether  he  believes  in  the  existence  of  a  God  who  will 
punish  him  if  he  swears  falsely.  (A)  Within  this  rule  are  compre- 
hended those  who  believe  future  punishments  not  to  be 
eternal,  (i)  All  persons  who  ♦  believe  in  the  existence  of  [  *  422  j 
a  God,  and  in  future  punishments  by  him,  either  in  this 
world  or  in  the  next,  are  competent  witnesses,  (k)  But  it  is  not  neces- 
sary that  a  witness  should  be  a  Christian,  or  even  believe  in  the  Old 
Testament,  in  order  to  render  him  competent.  Thus  Christians  of  all 
sects  and  denominations,  Turks,  Moors,  and  other  Mussulmen,  Gen- 
toos  and  the  like,  may  be  witnesses.  (/)  But  a  man  wholly  without 
religion,  and  having  no  belief  in  the  moral  obligation  of  an  oath, 
shall  not  be  received  to  give  evidence  in  any  case  whatever,  (m) 

(y)  1  Chit.  Cr.  L,  689.    8  Conn.  B.,  96.  (g)  1  Chit.  Cr.  L.,  690.    Kosooe's  Or.  £f.,  94. 

{z)  8  Car.  &  Payne,  127.  1  Leach.  110. 

(a)  15  Serg.  A  Rawlc.  235.  {h)  2  Cowen,  431.    2  R.  S.,  408,  |  87. 

(6)  Arch.  Cr.  PI.,  144.    1  Leach,  110, 190  (4)  Cowen  &  Hill's  Notes,  62. 

ie)   1  Leach,  199.    1  Chit.  Or.  L.,  590.  (k)  2  Cowen,  432,  note  a.    Id.,  672.    15  Mau. 

(d)  1  Const.  Bep.,  354.  R.,  184. 

{€)   3  Ruas.  on  Or.,  590.  (I)  Arch.  Cr.  PI.  &  £v.,  144. 

{/y  2  Ten.  Rep.,  80.  (m)  1  Atk.,  44. 

(3)  Where  a  witness  was  called,  who  was  nine  years  of  &ge,  and  who  stated  that 
he  did  not  know  the  nature  of  an  oath,  or  the  obligation  of  a  witness,  and  had  never 
been  sworn,  held,  that  he  was  properly  excluded  as  incompetent.  (Jones  v.  People^  6 
Ptu^,  136.)  It  is  not  error,  in  such  a  case,  for  the  court  to  refuse  to  instruct  the 
witnesB  aa  to  the  nature  and  obligations  of  an  oa^.  (Id.) 

8dl 


422  EviDBNCB.  [Book  VIII. 

The  constitution  of  this  state,  adopted  in  1846,  declares,  however, 
that  no  person  shall  be  rendered  inoompeierU  to  be  a  witness  on 
account  of  his  opinions  on  matters  of  religious  belief,  (n)  (4)  An 
objection  of  that  sort  will,  therefore,  in  future,  only  affect  the  credi- 
bilUy  of  the  witness. 

After  the  incompetency  of  the  witness  from  defect  of  religious 
belief  is  satisfactorily  established,  by  proof  of  his  declarations  out  of 
court,  he  will  not  be  permitted  to  deny  or  explain  such  declarations 
or  his  opinions,  or  to  state  his  recantation  of  them  when  called  to  be 
sworn.  But  he  may  be  restored  to  his  competency  on  giving  satis- 
factory proof  of  a  change  of  opinion  before  the  trial,  so  as  to  repel 
any  presumption  arising  from  his.  previous  declarations  of  infidel- 
ity. {8) 

(H)  Const.,  art  l,8ec.  8.  (f)  18  John.  B.,  96.    4  Day,  61. 


(4)  The  provision  in  the  constitution  of  1867  is  nearly  identical.  It  is  as  foUows  : 
""  No  person  shall  be  incompetent  to  be  a  witness  on  account  of  his  religious  belief.  ** 
'(Const.,  art.  1,  §  3.)  


MoDB  OF  ADMurisriBiNa  an  Oath. 

The  provisions  of  the  Revised  Statutes,  in  respect  to  the  mode  of  administering  an 
oath  to  a  witness,  and  the  ceremonies  to  be  observed  in  swearing,  w^ei'e  repealed  by 
the  act  of  1877,  ch.  417.     (3  R.  S.,  7th  ed.,  2391.) 

The  Code  of  Civil  Procedure  contains  these  provisions : 

Qeneral  viode  of  swearing. '\ — The  usual  mode  of  swearing  a  witness,  now  pi'acticed, 
by  the  person  who  swears  laying  his  hand  uiK)n  and  kissing  the  g08j>els,  must  be 
ODserved,  where  an  oath  is  administered,  except  as  otherwise  speciidly  prescribed  in 
this  article.     ($  845.) 

Kissing  the  gospels,  when  dispensed  with,] — The  oath  must  be  administered  in  the 
following  form,  to  a  pei'son  who  so  desires,  the  laying  the  hand  upon  and  kissing 
the  gospels  being  omitted :  *•  You  do  swear  in  the  presence  of  the  ever  living  G(xi. 
WhUc  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his  option.     (Id.,  6  846.) 

Affirmation,  when  to  he  rna^.] — A  solemn  declaration  or  affirmation,  in  the  follow- 
ing form  must  be  administered  to  a  person  who  declares  that  he  has  conscientious 
scruples  against  taking  an  oath,  or  swearing,  in  any  form :  **  You  do  solemnly  swear, 
sincerely  declare  and  affirm."    (Id.,  §  847.) 

Other  jntHles  of  siDearing.] — If  the  court,  or  officer-  before  which  or  whom  a  person 
is  oflfercd  as  a  witness,  is  satisfied  that  any  peculiar  mode  of  sweanng,  in  lieu  of,  or 
in  addition  to,  laying  the  hand  upon  and  kissing  the  gospels,  is  in  his  opinion,  more 
solemn  and  obligatoiy,  the  court  or  officer  may,  in  its  or  his  disciHjtion,  adopt  that 
mode  of  swearing  the  witness.     (Id.,  §  848,  as  amended  by  Laws  of  1877,  ch.  416.) 

Swearing  persons  not  Christians.] — A  person,  believing  in  a  religion  other  than  the 
Christian,  may  be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  ]*eligion, 
instea«l  of  as  prescribed  in  section  845  or  section  846  of  this  act.     (Id.,  6  849.) 

Omrt  tnay  examine  witness.] — The  court  or  officer  may  examine  an  infant,  or  a  per- 
son apimi*ently  of  weak  intellect,  pixxluced  before  it  or  him,  as  a  witness,  to  ascer- 
tain his  capacity  and  the  extent  of  his  knowledge  ;  and  may  inquii'e  of  apei*son  pi*o- 
duced  as  a  witness,  what  peculiar  ceremonies,  in  swearing,  he  deems  most  obligatory, 
(/rf..  J850.) 

Swearing  falsely  in  any  form.] — ^A  person  swearing,  affirming  or  declaring,  in  any 
form,  where  an  oath  is  authorized  by  law,  is  lawfully  sworn  and  is  gnilty  ofperjun-, 
in  a  case  where  he  would  be  guilty  of  the  same  crime,  if  he  had  sworn  by  laying  his 
hand  upon  and  kissing  the  gOBpels.     (/(!.»  $  851.) 
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3d.  Inconvpetency  from  interest,^  It  is  a  general  rule  of  evidence, 
not  to  admit  the  testimony  ofu  witness  who  is  to  be  a  gainer  or  loser 
by  the  event  of  the  cause,  whether  directly  and  immediately,  or  con- 
sequentially only,  (t)  The  interest  to  disqualify,  must  be  some  legal, 
certain  and  immedtcUe  interest  in  the  event  of  the  suit,  or  in  the  record 
as  an  instrument  of  evidence  available  on  future  occasions,  in  support 
of  the  witness's  own  interest,  {u)  A  liability  to  a  remote  action  or 
prosecution,  will  not  make  the  witness  incompetent,  (v) 
Nor  will  a  witness  be  excluded  because  he  *  stands  in  the  [  *  423  } 
same  situation  as  the  party  in  whose  favor  he  is  called  ;  (w) 
or  because  he  may  have  wishes  or  a  strong  bias  on  the  subject-mat- 
ter of  the  proceeding,  or  may  expect  some  benefit  from  the  result  of 
the  trial.  Such  circumstances  only  affect  his  credibility,  (x)  The  coui-ts 
have  resolved,  in  a  variety  of  cases,  that  questions  of  interest  shall, 
as  far  as  possible,  go  to  the  credit  rather  than  to  the  competency  of  a 
witness,  (y) 

A  witness  who  believes  himself  interested,  but  is  not  so  in  fact,  is 
competent ;  as  one  who  believes  himself  to  be  under  an  obligation  of 
honor  to  indemnify  bail,  (^z)  Nor  does  an  actual  honorary  obligation 
constitute  a  disqualifying  interest  in  the  witness,  (a) 

Where  a  person  is  equally  interested  in  the  event  of  the  trial, 
whether  the  verdict  be  for  the  plaintiff  or  defendant,  so  as  upon  the 
whole  to  make  him  indifferent,  he  will  be  competent  to  give  evidence 
for  either  party.  (6)  If  a  pereon  makes  himself  a  party  in  interest  for 
the  purpose  of  depriving  a  party  to  the  suit  of  his  testimony,  this 
ought  not  to  exclude  him.  (c) 

A  pei*son  entitled  to  a  reward  upon  the  conviction  of  the  defend- 
ant, is  not  thereby  rendered  incompetent  to  give  evidence  agjiinst 
him ;  whether  the  reward  be  given  by  proclamation,  by  statute  or 
by  a  private  person.  (c7  )  But  infomiers,  who  are  entitled  to  a  part  of 
the  penalty,  are  incompetent  witnesses  to  support  a  conviction  ;  (e) 
where  the  penalty  is  recoverable  by  the  indictment  itself,  (^f)  But 
it  would  seem  otherwise,  w^here  a  distinct  suit  for  the  penalty  is 
necessary,  (gr) 

it)  2  Hawk.,  ch.  46, «  24.    Arch.  Or.  PI.,  146.  (a)  Id. ,  54.    8  John.,  462.   9  id.,  219.   4  Wend.» 

{HI  2  Kass.  on  Cr.,  600.  292.    ;{  I'ick.,  96.    6  Conn.  Bep.,  366. 

(V)  Matt.  Dig.,  148.    1  Phil.  Kv.,  122.    1  Leach,  (b)  I'eako'a  Ev.,  169.    1  Phil.  Ev.,  53. 

Sll.  (c)  1  I'bil.  Ev.,  137. 

iw)  1  Phil.  Ev.,  45.  (d)  1<I.,  119, 127.    10  Mod.,  198. 

tar)  -i  Ru»8.  on  Cr.,  601.  ic)  1  Chit.  Cr.  L.,  597. 

iy)  Pe.ike'8  Ev.,  141.  (/)  Roscoea  Cr.  Ev.,  109. 

iz)  IPbil.  Ev.,  53.    Cowen  &  Hill's  Notes,  (^)  Id.,  108.    9  Bam.  &  Cress.,  557. 
9S,99.    2BaflB.  on  Cr.,  601.    17  Wend.,  91.    18 
id.,4ti6. 
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On  an  iudictment  for  forcible  entry  and  detainer,  the  party 
aggreived  is  not  a  competent  witness ;  for  in  case  of  a  conviction,  he 
will  be  entitled  to  restitution.  (A) 

But  it  is  a  general  rule  that  in  criminal  prosecutions  the  party 
injured  may  be  a  witness,  (i)  Thus,  it  is  the  constant  practice  on  an 
indictmentfor  robbery,  to  admit  the  evidence  of  the  party  robbed,  (k) 
So  the  party  injured  is  allowed  to  be  a  witness  on  an  indictment  for 
perjury,  whether  the  suit  in  which  the  perjury  was  committed,  either 
at  law  or  in  equity,  be  at  an  end  or  not.  (/)  An. I  in  coses  oi forgery, 
the  rule  is  established  in  this  state,  that  the  person  whose  name  has 
been  forged  is  a  competent  witness,  on  the  trial  of  an  indictment,  to 
prove  the  forgery,  {m) 

Where  a  prosecutor,  in  order  to  deprive  the  defendant  of  a  wit- 
ness, joins  both  in  the  indictment,  if  it  does  not  appear 
£*  424  ]  that  there  is  sufficient  *  evidence  to  put  the  pei*son  improp- 
erly joined,  on  his  defense,  it  is  the  duty  of  the  court  to 
order  him  to  be  discharged  t)efore  the  evidence  is  closed  ;  (n)  so  as 
to  give  the  other  defendant  an  opportunity  to  avail  himself  of  his 
testimony,  (o)  (5)     But  on  an  indictment  against  two  for  a  felony 

(ik)  1  Ry.  &  Moo.  N.  p.  Gas.,  242.    2HaTw.,  (m)  6  Cowon,  27.    4  John.,  802. 

S40.  (n)  Gilb.  Ev.,  181.    1  Holt,  276.    2  S.  S.,  786, 

(<)  2  Buss,  on  Cr.,  602.    2  Stark.  £y.,  771.  §19 ;  8  id.,  7th  ed,.  2509. 

(Jfc)  1  Phil.  £▼.,  112.  (0)  Id.,  ib.    Bull.  N.  P.,  285.    Fost.,  318,  n. 
(I)  4  Bast,  572.    2  Buaa.  on  Cr . ,  002. 


(5)  Where  two  or  more  persons,  jointly  indicted,  are  ail  put  on  trial  together, 
neither  one  of  them  can,  until  discharged  from  the  indictment,  be  a  witness  for  or 
jLgainst  the  others.  (Wixson  v.  PetypU,  5  Park.,  119.)  Where  they  are  tried  sep- 
arately, one  of  the  aefendants,  not  on  trial,  may,  by  permission  of  the  court,  be 
called  and  examined  as  a  witness  on  behalf  of  the  people,  against  the  defendant  on 
trial ;  though  the  pei'son  so  called  and  examined  has  not  been  convicted  nor  acquit- 
ted, nor  otherwise  discharged.  But  a  defendant  in  a  joint  indictment  can  not,  while 
the  indictment  is  pending  aeainst  him,  be  called  as  a  witness  for  his  co-defendants, 
though  he  be  tried  sepai'ateTy.  (Id.)  Though  it  rests  in  the  discretion  of  the  court 
to  decide  whether  a  co-defendant  may,  on  a  separate  tidal,  be  called  as  a  w^itness  in 
behalf  of  the  people,  no  foi-mal  application  is  necessary.  Where  a  co-defendant  was 
offered,  on  the  tidal,  as  a  witness,  and  was  objected  to  on  the  ground  that  he  was  a 
co-defendant,  and  could  not  be  sworn,  except  by  special  leave  of  the  court,  and  the 
objection  was  overruled  by  the  court,  the  decision  was  held  to  be  equivalent  to  an 
order  made  on  a  special  application  to  the  court.  (Id.)  Where  one  of  the  defend- 
ants is  a  competent  witness  on  liehalf  of  the  people,  the  wife  of  such  defendant  is 
also  a  competent  witness.  (Id.)  A  co-defendant,  who  has  pleaded  guilty,  is  a  com- 
petent witness  for  the  prosecution.  (Mackescy  V,  ParpU,  6  Park.,  114.)  And  it  has 
been  held,  in  Coimecticut,  that  ^Hirsons  joined  in  a  criminal  complaint,  against  whom 
the  state  inti-odur'-es  no  evidence,  are  competent  witnesses  for  their  co-defendants. 
(State  v.  Shaw,  1  Root,  134.) 

Where  one  of  two  defendants,  jointly  indicted  for  felony,  is  separately  tried,  in 
accordance  with  his  own  demand,  his  co-defendant  is  not  a  competent  witness  in  his 
favor.  (Mclntyre  v.  People,  9  N.  Y.,  38.)  Where  two  are  jointly  indicted,  one  is 
not  admissible  as  a  witness  either  for  or  against  the  other,  until  he  has  been  first 
acquitted  or  convicted.    And  where  one  co-defendant  in  an  indictment  had  been 
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and  a  separate  trial  of  one  of  the  defendants  before  the  arraignment 
of  the  other,  on  the  motion  of  the  prosecutor,  the  defendant  not 
arraigiK  d  is  not  a  competent  witness  for  the  other,  notwithstanding 
the  statute  securing  in  such  cases  a  separate  trial,  (j?) 

An  accomplice  is  a  competent  witness  although  his  expectation  of 
pardon  depend  upon  the  defendant's  conviction.  (;)  (6)  So,  an 
accessary  is  a  competent  witness  against  his  principal ;  and  the  prin- 
cipal against  the  accessary  ;  as,  for  instance,  upon  an  indictment  for 
receiving  stolen  goods,  the  person  who  stole  the  goods  is  a  compe- 
tent witness,  (r)  The  evidence  of  accomplices  has  at  all  times  been 
admitted,  either  from  a  principle  of  public  policy,  or  from  judicial 
necessity,  or  from  both,  {s)  The  general  rule  is  that  a  person  who 
confesses  himself  guilty,  is  a  competent  witness  against  his  partners 
in  guilt;  and  on  the  tnal  of  an  accessary  for  a  misdemeanor  in 
receiving  stolen  goods,  under  the  statute,  the  principal  felon  is  a 
competent  witness  ;  the  statute  enacting  that  the  accessary  may  be 
proceeded  against,  although  the  principal  felon  has  not  been  con- 
victed, and  whether  he  bo  or  be  not  amenable  to  justice,  {t)  It 
seems  that  what  an  accomplice  states,  under  oath,  would  be  inad- 
missible in  evidence  against  himself,  on  account  of  the  implied 
promise  of  the  court  to  recommend  him  to  mercy.  (?^)  The  fact  of  a 
witness's  being  an  accessary,  or  principal,  detracts  very  materially 
from  his  credit ;  {v)  and  it  is  always  considered  necessary,  in  order  to 

( p)  19  Wend.,  377.  «)  Ibid.    1  Leach,  467.    2  East's  P.  C,  78S. 

(a)  Aroh.  Cr.  PI.  and  Bv.,  147.  («)  Ibid. 

(r)  :S  East,  782.    l  Lcaoh,  487.    9  Cowen,  707.  (v)  6Ub.  £y.,  136. 

U)  People  y.  Whipple,  9  Co  wen,  707. 


examined  on  the  trial,  without  being  previously  discharged  fi*om  the  record,  a  new 
Malwaa  ordered.     (People  v.  DonrMy,  1  Ab.  Pr.,  469.) 

On  the  trial  of  a  cnminal  case,  a  defendant  jointly  indicted  with  another  can  not 
be  ex&mined  as  a  witness  in  behalf  of  his  co-defendant.  {Patterson  v.  People^  46 
Barb.,  625.) 

Now,  however,  it  is  provided  by  statute,  in  this  state,  that  all  persons  jointly 
indicted,  shall,  upon  the  trial  of  either,  be  competent  witnesses  for  each  other,  the 
same  as  if  not  included  in  the  same  indictment.  (Laws  of  1876,  ch.  182,  o  1 ;  3  R. 
8.,  7th  ed.,  2571.) 

(6)  The  acts  and  declarations  of  accomplices  or  confederates,  though  occurring  in 
the  absence  of  the  principal,  are  admissible  against  him  if  there  be  sufficient  evi- 
dence to  establish,  prima  faciei  a  combination  among  them  to  commit  the  offense 
with  which  the  princii)al  Ls*  charged.     {Farrell  v.  Peoph,  21  Hun,  485.) 

Evidence  of  acts  and  declarations  by  an  accom])lice,  in  the  absence  of  the  princi- 
pal, is  proi>erly  received  if  followed  by  evidence  of  complicity  sufficient  to  be  sub- 
mitted to  the  jury.  So  held  on  the  trial  of  a  prisoner  for  rape,  for  which  he  had 
been  indicted  jointly  with  the  accomplice.     {Peoph  v.  Mounaia^  17  Ab.  Pr.,  345.) 

Testhnony  of  accomplice.'] — A  conviction  can  not  be  had  upon  the  testimony  of  an 
accomplice  unless  he  be  coiToborated  by  such  other  evidence  as  tends  to  connect  the 
defendant  with  the  commission  of  the  crime.     (Code  Cr.  Pro.^  §  399.) 

See  People  v.  DaviSt  21  Wend.,  309;  People  v.  Costdlo,  1  Denio,  83. 
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induce  the  jury  to  credit  his  testimony,  to  give  other  evidence  con- 
firmatory of  at  least  some  of  the  leading  circumstances  of  his 
story,  {w)  (7)     And   if,    upon   an    indictment   against   several,   the 

{w)  Arch  ,  147. 

(7)  A  prisoner  may  be  convicted  on  the  uncorroborated  testimony  of  an  accom- 
plice ;  but  it  should  be  received  with  great  caution.  (People  v.  CosteUo,  1  Denio,  88,> 
This  rule  is  well  settled.  (Royal  Ina.  Co,  v.  JNoble,  6  Ab.  Pr.  [N.  S.],  64,  57 ; 
Ouguamo  v.  Scdoman,  3  Daly,  153 ;  1  Chit.  Cr.  L.,  604  ;  Dunn  v.  People,  29  N.  Y., 
523 ;  People  v.  Dyle,  21  id.,  67S ;  Haskina  v.  People,  16  id.,  344  ;  Wixison  v.  People, 
5  Park.,  119  ;  Maine  v.  People,  9  Hun,  113  ;  1  Greenl.  Ev.,  &  360.)  A  conviction  may 
be  had  on  such  testimony  if  the  jury  be  fully  persuaded  of  its  truth.  (Coats  v. 
People,  4  Park.,  662 ;  Petpple  v.  Baynea,  55  Barb.,  450  ;  S.  C,  38  How.,  369  ;  P^le 
V.  iawton,  56  Barb.,  126.)  But  the  testimony  of  an  admitted  accomplice  ought  to 
be  corroborated  to  some  material  point,  in  order  to  render  it  safe  to  convict.  (Fhi- 
zer  v.  People,  54  Barb.,  306.  See  also.  People  v.  Haynea,  56  Barb.,  450 ;  S.  C,  38 
How.,  369  ;  People  v.  Lawton,  56  Barb.,  126.)  The  tceight  to  be  given  to  such  evi- 
dence rests,  exclusively,  under  proper  instructions,  with  the  jury,  whose  legitimate 
Unctions  should  not  be  usui-peu,  directly  or  indii-ectly.  (5  Ab.  [N.  S.J,  57 ;  Maine  v. 
People,  9  Hun,  113.)  The  rule  requiring  evidence  corroborative  of  that  of  an  accom- 
phce  is  one  of  pi*actice,  not  of  law.  A  jury  may  convict  upon  his  uncorroborated 
testimony.  (Td.)  In  onler  to  corroborate  the  testimony  of  an  accomplice,  the  pros- 
ecution may  give  evidence  of  the  facte  and  circumstances  attending  the  commission 
of  the  crime,  and  of  such  as  relate  to  the  person  of  the  piisoner  and  connect  him  with 
the  ai'complice  and  the  commission  of  the  offense.  (2d  )  Testimony  offei'ed  in  cor- 
roboration is  not  incompetent  because  it  does  not  point  dii-ectly  to  tne  piisoner.  It 
is  sufficient  if  it  corroborate  any  part  of  the  material  statements  in  the  evidence  of 
the  accomplice.     (Id. ) 

Although  the  testimony  of  accomplices,  micon*oborated,  should  be  received  with 
gi*eat  caution,  there  can  not  be  any  question  that  if  the  jury  find  a  vei'dict  of  guilty, 
upon  such  evidence,  the  court  can  not  set  it  aside  for  that  reason.  (People  v.  Law- 
ton,  56  Barb.,  126.)  When  the  evidence  of  an  accomplice  should  be  carefully  scruti- 
nized, it  is  for  the  jury  to  determine  what  weight  should  be  given  to  it.  (ifew  York 
Guaranty,  etc,,  Co.  v.  Gleanon,  78  N.  Y.,  503.)  "Whether  moi*e  weight  should  l)e  given 
to  the  testimony  of  two  accomplices,  and  whether,  and  to  what  extent,  they  con*o- 
boi'ate  each  other,  are  matters  for  the  jury.     (Id.) 

The  guilt  of  a  prisoner  depending  upon  the  credibility  of  evidence  given  by  an 
accomplice,  it  is  no  eiTor  to  chai-ge  the  jui-y  that  they  might  take  into  consideration 
t^e  omission  of  the  ])ri8oner  to  contradict  tne  accomphce  ui)on  a  statement  in  renpect 
to  which,  if  false,  conti-adietory  e\idence  was  apparently  within  the  prisoner's  power. 
{People  V.  Dyle,  21  N.  Y.,  578.)  There  is  no  i-ule  of  law  which  prevents  a  conviction 
on  the  testimony  of  an  accomplice,  alone,  llie  utmost  caution  should  undoubtedly 
be  exercised  ;  but  juries  ai-e  nevertheless  at  libei*ty  to  convict  on  the  imsupported 
testimony  of  a  confederate  in  the  crime.  (Id.)  The  rule  of  law  stated  by  Mr.  Green- 
leaf  (1  Greenl.  Ev.,  6  380),  is  the  correct  one,  and  is  exjireseed  as  follows:  **The 
degree  of  credit  which  ought  to  he  given  to  the  testimony  of  an  accomplice  is  a  matter 
exclusively  within  the  province  of  the  juiy .  It  has  sometimes  been  said  that  they 
ought  not  to  believe  him  unless  his  testimony  is  corroborated  by  other  evidence,  and 
without  doubt  great  caution  in  weighing  Buch  testimony  is  dictated  by  pmdence  and 
good  reason.  But  there  is  no  such  i*ule  of  law  ;  it  being  expi-essly  conceded  that  the 
jury  may,  if  they  please^^act  upon  the  evidence  of  the  accomplice  without  any  confir- 
mation of  his  statement.^    (Id.) 

An  accomplice  is  admissible  or  not,  in  the  discretion  of  the  court,  and  when  admit- 
ted, on  his  making  a  full  disclosure,  is  entitled  to  a  recommendation  for  pardon. 
(People  V.  Whipple,  9  Cowen,  707.)  A  motion  should  l)e  made  for  an  acconii)lice  to 
testify,  by  the  public  prosecutor  ;  and  the  courts  under  the  circumstances  of  the  ca^e. 
will  admit  or  disallow  the  evidence,  as  may  moat  effectually  answer  the  i)iirpoJ:^s  of 
justice.  (Id.)  It  aeema  that  what  an  accomplice  states,  under  oath,  against  his  asso- 
ciate, would  be  inadmissible  eviden(M^  against  himself,  on  account  of  the  implied 
promise  of  the  court  to I'ecommend  him  to  mercy.  (Id.)  Where  one  was  con%icted 
by  vei'dict  of  mui-der,  and  was  offered  as  a  witness  against  an  accessary  before  the 
fact,  but  appeared  to  have  been  the  leader  in  perpetrating  the  crime,  he  was  rejected. 

896 


Chap.  8.]  EviDBNCB.  424 

accomplice  be  coufirmed  in  the  testimony  he  gives  against  some  of 
the  prisoners,  but  not  as  to  others,  still  this  is  holden  sufficient  con- 
firmation to  warrant  the  conviction  of  all.  (x)  So  if  an  accomplice 
be  confirmed  as  to  the  particulars  of  his  story,  he  does  not  require 
confirmation  as  to  the  person  charged,  (j/) 

It  seems,  however,  that  it  is  in  the  discretion  of  the  court  to  admit 
or  reject  the  testimony  of  an  accomplice.  Upon  a  motion  being 
made  by  the  public  prosecutor,  for  the  admission  of  an  accomplice  to 
testify,  the  court,  mider  the  circumstances  of  the  case, 
will  admit  or  disallow  the  *  evidence,  as  will  most  effectu-  [  *  425  ] 
ally  answer  the  purposes  of  justice,  (z)  (8)  If  it  appears 
that  he  is  charged  with  any  other  felony  than  that  in  relation  to 
which  it  is  proposed  to  examine  him,  this  fact,  of  itself,  will  be  a 
sufficient  ground  for  rejecting  him.  {(t) 

The  incompetency  of  an  interested  witness  may  oe  removed  by  a 
release,  if  the  interest  is  of  a  nature  capable  of  being  released,  (b)  If 
a  witne^  refuse  to  accept  a  release  tendered  to  him,  or  if  the  witness 

{X)  III. ,  ib.    S  stark.,  34  and  n.  (a)  Ibid.    2  Car.  A  T&yne,  411. 

[$)  Boas.  A  By.  C.  C,  252.  (b)  1  Leach,  214.    Boscoe's  Cr.  £▼.,  UO. 

(s)  9  Gowen,  707. 

(/d.)  An  accomplice,  admitted  to  testify  concerning  one  crime,  may,  though  he 
behave  well,  be  prosecuted  for  another  crime,  the  implied  promise  of  pardon  not 
extending  to  that.  And  if  it  appear  that  he  is  chars^  with  any  other  lelony  than 
that  in  relation  to  which  the  prosecution  moves  for  his  admission  as  a  witness,  this 
&Gt  of  itself,  will  be  a  sufficient  ground  for  rejecting  him.  (Id,,  note  a.) 

An  accomplice  is  a  competent  witness  for  the  prosecution,  on  a  criminal  trial ;  and 
the  jury  may  convict,  on  the  uncorroborated  evidence  of  an  accomplice,  if  they  regai*d 
it  sufficient  to  prove,  beyond  a  reasonable  doubt,  the  guilt  of  the  accused.  {Fiople 
y.  Cbokf  5  Park.,  351.) 

The  testimony  of  an  accomplice  may  be  corroborated,  though  he  has  not  been 
impeached.     (Moaher  v.  People^  19  Hun,  625.) 

The  Code  of  Criminal  Procedure  provides  that — 

A  conviction  can  not  be  had  upon  the  testimony  of  an  accomplice, 
unless  he  be  corroborated  by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the  crime ;  and  the  corroboration 
is  not  sufficient,  if  it  merely  show  the  commission  of  the  crime,  or  the 
circumstances  thereof.     (§  3^.) 

(8)  The  testimony  of  an  accomplice  may  be  received  on  the  trial  of  an  indictment 
for  murder.  It  is  a  matter  in  the  discretion  of  the  court.  (Linsday  v.  People,  5  Hun, 
104 ;  8.  C,  67  Barb..  548  ;  aflTd  63  N.  Y.,  143.)  The  exercise  of  that  discretion  is  not 
re\'iewable  upon  ern)r.  {Id.)  His  competency  is  not  affected  by  the  question  as  to 
the  extent  of  his  own  criminaLlity  ;  i.  e.,  as  to  the  question  whether  he  was  more  or 
less  guilty  than  the  accusetl.  That  simply  goes  to  his  credit  with  the  jury.  (Id.) 
There  is  no  practice,  in  this  state,  requiring  a  pre\'ious  application,  or  a  lormal  order 
of  the  court,  to  permit  an  accomplice  to  become  a  witness.     (Id. ) 

Where  one  of  two  joint  clefendants  is  triod  separat<»ly,  his  co-defendant  is  a  compe- 
tent witness  against  him.  (People  v.  tSatterl^  5  Hun,  167 ;  Taylor  v.  People^  12 
id^  212.) 
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having  a  claim  offer  a  release  on  his  part,  which  is  refused,  he  may 
be  examined  as  a  witness,  (c) 

If  an  interested  witness  testify  and  then  be  released,  he  must  be 
re-examined,  (d) 

4th.  Iticompetenct/ from  relationship.^  It  is  a  general  rule  of  evi- 
dence that  husband  and  wife  can  not  be  witnesses  either  for  or  against 
each  other ;  (e)  (9)  nor  against  any  other  person  indicted  jointly  with 
the  husband  or  wife,  (y)  And  it  is  doubtful  if  this  rule  does  not 
extend  to  the  case  of  a  woman  cohabiting  with  a  man  and  passing  as 
his  wife,  {g) 

No  tic  of  relationship  will  create  an  interest  disqualifying  a  witness 
except  that  of  husband  and  wife.  The  reason  of  their  exclusion  as 
witnesses  for  each  other  is  that  their  interests  are  absolutely  the  same. 
Therefore,  they  can  not  swear  for  the  benefit  of  each  other  any  more 
than  a  man  can  attest  for  himself.  (A)  And  they  can  not  be  witnesses 
against  each  other,  by  i*eason  of  the  dissensions  and  distrusts  it  would 
occasion,  inconsistent  with  the  happiness  of  married  life  and  the  peace 

(c)  2  Ross,  on  Or..  277.    Peake'B  Ey.,  174.  (/)  1  Moo.  C.  C,  )»9. 

(d)  1  Minor's  (Alab.)  Rep.,  186.    6  Wend.,  &5.       [a)  1  Price,  81. 

(e)  Arch.  Cr.  £v.,  14S.  (A)  2  Ru88.  on  Cr.,  008.    Gilb.  £y.,  119. 


(9)  By  the  act  of  1867  (ch.  887)  it  is  enacted  (6  1),  that  in  any  trial  or  inquiry,  or  in 
any  suit,  action  or  piXK^eeding,  in  any  court  or  before  any  person  having  by  law  or 
consent  of  pai*tie8,  authority  to  examine  witnesses  or  hear  evidence,  the  husband  or 
wife  of  any  party  thereto,  or  of  any  person  in  whose  behalf  any  such  suit,  action  or 
pi*oceeding>  is  brought,  prosecuted,  opposed  or  defended,  shall,  except  as  hereinafter 
stated,  be  competent  and  compellable  to  give  evidence,  the  same  as  any  other  wit- 
ness, on  behalf  of  any  party  to  such  suit,  action  or  proceeding. 

But  nothing  herein  contained  shall  render  any  husband  or  wife  competent  or  com- 
pellable to  give  evi<lence  for  or  against  the  other,  in  any  criminal  action  or  proceed- 
ing (except  to  piH^ve  the  fact  of  marriage  in  case  of  bigamy),  or  in  any  action  or  pro- 
ceeding mstituted  in  consequence  of  a^lultery,  or  in  any  action  or  proceeding  for 
divorce  on  account  of  adultery  (except  to  prove  the  fact  of  maiTiage),  or  in  any  action 
or  proceeding  for  or  on  account  of  criminal  conversation.     (§  2.) 

No  husband  or  wife  shall  be  compellable  to  disclose  any  confidential  communication 
made  by  one  to  the  other  during  their  marriage.     (}  3 ;  3  R.  S.,  7th  ed.,  2570.) 

The  act  of  1876,  (ch.  182,  }  2),  provides  that,  in  all  criminal  trials,  and  examinations 
before  trial,  a  husband  or  wife  may  be  examined  as  a  witness  in  behalf  of  the  other, 
but  upon  no  such  trial  or  examination  shall  a  husband  or  wife  be  compelled  to  testify 
against  the  other.     (3  R.  S.,  7th  ed.,  2571.) 

Husband  and  wife  as  witnesses.] — ^The  husband  or  wife  of  a  per- 
son indicted  or  accused  of  a  crime  is  in  all  cases  a  competent  witness,  on 
the  examination  or  trial  of  such  person ;  but  neither  husband  nor  wife  can 
be  compelled  to  disclose  a  conndential  communication,  made  by  one  to 
the  other  during  their  marriage.     (Penal  Code,  §  715.) 

By  the  Cod€  of  Civil  Procedure^  a  husband  or  wife  shall  not  be  compelled,  or  with- 
out consent  of  tne  other,  if  living,  allowed  to  disclose  a  confidential  communication 
made  by  one  to  the  other  during  marriage.    (§  831.) 
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of  families,  (i)  They  are  not  competent  witnesseB  against  each 
other,  even  by  consent,  {k)  Even  after  a  divorce,  the  wife  is  not  com- 
petent to  give  evidence  against  her  husband  of  anything  that  happened 
during  coverture.  (/)  And  the  declarations  of  husband  and  wife  are 
subject  to  the  same  rule  as  their  evidence,  (m)  An  exception  to  this 
rule,  however,  is  that  upon  an  indictment  for  forcible  abduction  and 
marriage  of  a  woman,  she  may  be  a  witness;  and  this  is  upon  the 
ground  that  she  is  not  legally  his  wife  ;  a  contract  obtained  by  force 
having  no  obligation  in  law.  (n)  The  wife  is  also  admitted  as  a  wit- 
ness against  her  husband,  from  necessity,  in  a  prosecution  of  him  for 
offenses  against  her  person,  (o)  So,  upon  an  indictment  for  bigamy 
the  second  wife  is  a  competent  witness  against  the  defendant,  the 
first  marriage  being  previously  proved  ;  for  the  second  marriage  is 
void,  (jp) 

*  5th.  Incompetency  from  infamy.^    All  persons  convict     [  *  426  ] 
ed  and  adjudged  guilty  of  perjury  or  subornation  of  per- 
jury are,  by  statute,  in  this  state,  absolutely  disqualified  from  giving 
testimony  in  any  matter  or  cause  until  the  judgment  is  reversed.  {([) 

It  is  the  infamy  of  the  crime,  not  the  nature  or  mode  of  the  pun- 
ishment that  destroys  the  competency  of  the  witness,  {s)  But  the 
mere  commission  of  a  felony  does  not  disqualify  the  witness,  unless 
he  has  l)cen  convicted  of  it.*  (J)  It  must  appear  also  that  he  has  actu- 
ally received  judgment ;  for  merely  being  found  guilty  of  the  offense 
b  not  suflScient,  either  under  the  statute  or  at  common  law.  (w)  (10) 

«)   Id.,  ib.  (p)  Aroh.  Cr.  PI.,  803. 

{k)  Caa.  Temp.  Hardw.,  964.  .  (9)  2  K.  S.,  681.  H  1. 4  ;  8  id..  7lh  ed.,  2500-1. 

(I)  2  Kius.  on  Or..  604.  («)  Aroh.  Cr.  I'L,  145.    Gilb.  Bv..  140. 

(m)  Id.,  606.    IPhil.  £t.,76.  U)  Kel.,  17, 18.    Cowp.,8. 

{%)  Id.,  ib.  Gilb.  Ev.,  ISO.  1  Hale's  P.  C,  802.  («)  T.  Baym.,  82.    2  ^d.,  61.    Oilb.  Ey..  142 
(o)  S  How.  St.  Tr.,  40L    1  Halo's  P.  C,  801. 
Bj.  &  Moo.  N.  P.  Caa.,  864. 


(10)  TsSTOfOVT  OF  CX>irVIOTB. 

NU  excluded  by  conviction;  proof  of  eontietion  receivabl€,]^A  person  who  has 
been  convicted  of  a  crime  or  misdemeanor  is,  not¥dth8tanding,  a  competent  witness 
in  a  civil  or  criminal  action  or  special  proceeding ;  but  the  conviction  may  be  proved 
for  the  purpose  of  affecting  the  weight  of  his  t«9timony,  either  by  the  record^or  by 
his  cross-examination,  upon  which  he  must  answer  anv  question,  relevant  to  that 
inquiry  ;  and  the  party  cross-examining'  him  is  not  condaoed  by  1^  answer  to  such 
question.    {Code  CHv,  Pro,,  }  882,  as  amended  in  1879.) 

Testimony  on  a  charge  of  peijnry.]— The  sections  of  the  Penal 
Code  which  declare  that  evidence  obtained  upon  the  examination  of  a 
person  as  a  witness  shall  not  be  received  against  him  in  a  criminal  pro- 
ceeding, do  not  forbid  such  evidence  being  proved  against  such  person 
npon  any  charge  of  perjury  committed  iu  such  examination.  (Penal 
Ode,  §  712.) 
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The  conviction  of  an  infamous  crime  can  not  be  proved  by  the 
witness  on  his  voir  dire — he  not  being  bound  to  aubwcr ;  nor  would 
his  answer  be  the  best  evidence  of  which  the  case  is  susceptible,  (v) 
Nor  is  parol  testimony  of  the  conviction  admissible  in  any  case ;  but 
the  party  objecting  must  have  a  copy  of  the  record  of  conviction 
(if  one  was  made  up)  ready  to  produce  in  court,  (w)  If  no  record 
of  judgment  has  been  signed  and  filed,  however,  a  copy  of  the  minute 
of  any  conviction,  with  the  sentence  of  the  court  thereon,  entered  by 
the  clerk  of  any  court,  duly  certified  by  the  clerk  "in  whose  custody 
such  minutes  shall  be,  under  his  official  seal,  together  with  a  copy 
of  the  indictment  on  which  such  conviction  shall  have  been  had,  cer- 
tified in  the  same  manner,  will  be  evidence  in  all  couils  and  places 
of  such  conviction,  {x) 

If  the  record  of  a  conviction  has  been  lost  or  destroyed,  the  jour- 
nals and  records  of  the  court  will  be  admitted  as  the  best  evidence 
of  which  the  case  is  susceptible,  (y)  And  generally,  in  case  of  a 
lost  or  destroyed  record,  parol  evidence  of  its  contents  is  admissi- 
ble ;  especially  where  no  higher  evidence  is  shown  to  exist,  (z) 

iv)  13  John.,  82.  [jf)  1  McCord*8  Bep.,  138.    8  Hen.  A  Munf., 

(w)  14  id.,  l&i.  m. 

{X)  %  K.  8.,  738,  (10 ;  8  id..  7th  ed.,  2S78.  (s)  Cowen  &  mil's  Notes,   1067.     18  MBfli. 

Rep.,  400. 

Convict  as  witness.] — ^A  person  heretofore  or  hereafter  convicted 
of  any  crime  is,  notwithstanding,  a  competent  witness,  in  any  cause 
or  proceeding,  civil  or  criminal,  but  the  conviction  may  be  proved  for  the 
purpose  of  affecting  the  weight  of  his  testimony,  either  by  the  record,  or 
by  his  cross-examination,  upon  which  he  must  answer  any  proper  question 
relevant  to  that  inquiry;  and  the  party  cross-examining  is  not  concluded 
by  the  answer  to  such  question.     (Id.,  §  714.) 

Testhnony  on  habeas  corpus.] — Whenever  any  convict  confined  in  any  county  or 
state  pnsou  shall  be  consi(lei*ed  an  important  witness  in  behalf  of  the  people,  in  this 
state,  mwn  any  criminal  prosecution  against  any  other  convict,  or  against  any  })er8on 
indictea  for  a  felony,  by  the  distiict  attorney  prosecuting  the  same,  it  is  the  duty  of 
any  justice  of  the  supi*eme  court,  in  his  discretion,  upon  the  affidavit  of  such  district 
attomoy,  to  grant  a  habeas  corpus  for  the  purpose  of  bnnging  such  pei*8on  before 
the  proper  court,  to  testify  on  such  pi*osecution.  (Laws  of  1847,  ch.  460,  6 150  ;  3  R. 
S.,  7th  ed.,  2.;J4.) 

Such  convict  may  be  examined  on  such  tiial,  and  shall  be  considered  a  com- 
petent witness  against  any  fellow  piisoner  (or  person  indicted  for  a  felony),  for  any 
offense  actually  committe<l  whilst  in  prison,  and  whilst  the  witness  so  offered  shall 
have  been  confined  in  the  prison  in  which  such  offense  shall  have  been  committed,  or 
for  any  offense  committed  prior  to  the  confinement  of  such  witness      (/d.,  }  151.) 

Under  this  statute  it  has  been  held  that  the  witness  is  not  restricted,  in  his  testi- 
mony, to  the  particular  acts  constituting  the  crime.  {Donahue  v.  People^  56  N.  Y., 
208.)  He  may  testify  to  any  facts  inat<M-ial  to  the  issue,  upon  the  tnal  for  any  such 
offense.  (Id.)  And,  after  evidence  has  been  given  tending  to  show  that  the  pris- 
oner had  attempted  to  suborn  witnesses,  it  is  error  to  deny  nim  the  right  to  testify, 
in  his  own  l>ehalf,  in  reference  to  the  same  point.     (Id.) 
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The  sentence  or  judgment  must  be  produced,  as  well  as  the  con- 
yictiou,  lest  any  objection  should  havei  defeated  it  on  a 
motion  in  aii*est  of  •judgment.  (6)     The  record,  if  one  is     [  •427  ] 
produced,  must  have  a  caption,  (c)     It  is  not  material  to 
£how  that  the  judgment  has  been  executed,  (jd  ) 

But  a  witness,  though  convicted  and  sentenced,  is  not  incompetent 
to  makd  an  affidavit  to  resist  or  to  found  a  motion,  (e)  So,  it  seems, 
his  oath  is  admissible  on  a  charge  of  assault  and  battery,  and  for  surety 
of  the  pcjice,  4pc.,  or  to  hold  to  bail ;  or  he  would  be  utterly  out  of 
the  protection  of  the  law.  (/)  And  whenever  any  convict,  confined 
in  any  county  or  state  prison,  shall  be  considered  an  important  wit- 
ness in  behalf  of  the  people,  upon  any  criminal  prosecution  against 
any  other  convict,  by  the  district  attorney  conducting  the  same,  it  is 
the  duty  of  any  officer  authorized  by  law  to  allow  writs  of  haheus 
corpus,  upon  the  affidavit  of  such  district  attorney,  to  grant  a  habeas 
corpus  for  the  purpose  of  bringing  such  prisoner  l>cfore  the  proper 
coui-t,  to  testify  to  such  prosecution.  Such  convict  may  be  exam- 
ined, on  such  trial,  and  shall  be  considered  a  competent  witness 
against  any  fellow  prisoner,  for  any  offense  actually  committed  whilst 
in  prison,  and  whilst  the  witness  so  offered  shall  have  been  confined 
in  the  prison  in  which  such  offense  was  committed,  (j^)  (11)  So, 
offenders  against  the  act  to  prevent  duelling,  are  declared  to  be  com- 
petent to  testify  against  any  other  person  offending  in  the  same 
transaction,  and  are  compellable  to  testify  in  the  same  manner  as 
other  persons,  (h) 

As  respects  the  effect  of  a  conviction  for  an  infamoits  crime  in 
another  state,  it  has  been  held  that  a  person  who  has  been  thus  con- 
victed is  incompetent  as  a  witness  elsewhere,  within  the  provisions  of 
the  constitution  of  the  United  States  and  the  acts  of  congress,  declar- 


ed 1  Chit.  Or.  L^  601.   0  Cowen,  707. 
(e)  2  Stark.  X.  P.  Cas.,  188. 
id)  3  Salk.,  680.    8  Inst.,  214.    8  Ley.,  496. 
(«)  S  Salk. ,  461.    1  Aahm.,  67. 


(/)  1  ABhm.,  67. 

(a)  2  R.  8..  774.  §  8. 

(*)  Id.,  m,iSiZ  id., 7th  ed., S600. 


(11)  So,  whenever  it  shall  appear  to  the  court  in  which  an  indictment  ra  pending 
and  to  be  tided,  against  any  person  for  any  offense  committed  by  him,  while  impris- 
oned in  any  county  prison  or  any  one  of  the  state  prisons,  on  the  person  of  any  other 
individual  confined  in  such  jail  or  state  prison,  that  any  other  person  confined  in  any 
county  prison  or  in  any  of  the  state  prisons,  is  an  important  witness  in  behalf  of  the 
person  bo  indictedj  such  court  is  authorized  to  grant  a  writ  of  habeas  corpus  for  the 
purpose  of  bringinfl^  such  prisoner  befoi*e  such  court  to  testify,  upon  the  trial  of  such 
mdictmenty  in  behalf  of  the  person  making  the  application.  (3  R.  S.,  7th  ed.,  2624^ 
}  155.) 
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ing  the  effect  of  the  records  of  one  state  in  every  other,  (i)  (12)  But 
it  should  appear  that  the  offense  of  which  the  witness  was  convicted 
would  disqualify  at  common  law,  or  by  some  statute  of  the  coun- 
try, {k) 

To  impeach  the  credit  of  a  witness,  on  the  ground  that  he  has 
been  convicted  of  an  infamous  crune  in  a  neighboring  state,  th^  record 
of  his  conviction  there  is  receivable.  (J) 

It  is  a  general  rule,  that  every  description  of  legal  infamy  result- 
ing from  a  conviction  may  be  so  entirely  removed  by  a  pardon  from 
the  governor,  as  to  render  the  party,  who  was  before  disabled,  a  com- 
petent witness,  (m)  This  rule,  however,  does  not  extend  to  a  case 
where  the  incompetence  is  made  ^ar^  of  the  judgment,  by  a  particular 
statute  ;  and  therefore,  after  a  conviction  for  perjury  or  subornation 
of  perjury  under  the  Revised  Statutes,  (n)  the  defendant,  though 
pardoned,  can  not  be  examined  as  a  witness,  until  the  judgment  is 
reversed,  (o)  (13)  But  a  pei-son  convicted  of  perjury  at  common  law 
is  restored  to  his  competency  by  pardon.  (^) 

In  this  state  the  governor  is  empowered  to  grant  pardons  after  con- 
viction, for  all  offenses  except  treason  and  cases  of 
[  •  428  ]  impeachment,  {ij)  *  And  in  all  cases  where  he  is  author- 
ized to  grant  pardons,  he  may  grant  the  same  upon  such 

(D  8  Hawk.  Bep.,  898.    9  Har.  db  McHen.,  190.  (m)  1  Chit.  Cr.  L.,  601.  Arch.  Or.  PI.,  145. 

878.    1  Har.  &  John..  878.  (n)  2  R.  S..  681.  H  1,  4  ;  8  id.,  7th  ed.,  2500-1. 

{k)  %  Har.  A  McHen.,  878,  120.    1  Har.   &  (o)  Aroh.  Cr.  PI.,  146.    1  Chit.  Cr.  L.,601. 

John.,  572.  Kp)  Boscoe's  Cr.  £v.,  103.    Gilb.  By.,  141. 

(2)  9  Pick..  486.  (g)  1  K.  S.,  164,  §  3,  sub.  2 ;  1  id.,  7th  ed.,  465. 


(12)  The  provision  of  the  Revised  Statutes  (2  R.  8.,  701,  §  23),  declaring  a  person 
sentenced  upon  a  conviction  for  felony,  to  be  incompetent  as  a  witness,  does  not  api)ly 
to  a  conviction  in  another  state.  It  has  reference  onlv  to  a  conviction  in  this  state. 
(Siins  V.  SiiMj  75  N.  Y.,  466.)  It  seems  that  the  fact  that,  under  the  laws  of  another 
state,  where  a  conviction  was  had,  a  person  convicted  of  the  offense  was  incompetent 
as  a  witness,  does  not  affect  his  competency  in  this  state.  {Id,)  The  provision  of 
the  United  States  constitution,  declaiing  that  full  faith  and  credit  nhali  be  given  to 
the  i*ecords  of  other  states  (art.  4,  }  1),  does  not  require  that  personal  disabilities, 
imposed  upon  a  person  convicted  of  crime  in  one  state  should  follow  him,  and  be 
enfcrced  in  other  states.  (Id.)  The  defendant  having  testified  as  a  witness  in  his 
own  behalf,  a  record  of  his  conviction  in  the  state  of  Ohio,  for  a  felony,  was  offered  by 
the  plaintiff  and  received  in  evidence.  The  defendant  was,  thereupon,  asked  by  his 
counsel,  whether  he  was  guilty  of  the  offense  of  which  he  had  been  convicted.  HMt 
that  it  waS  error  to  exclude  the  question.    {Id,) 

(13)  A  person  convicted  of  perjury  is  an  incompetent  witness,  though  he  has  been 
pardoned  by  the  governor,  and  the  pardon  purports  to  restore  him  to  all  his  civil 
rights,  the  legislature  having  provided  that  such  convict  shall  not  l)e  received  as  a 
witness  till  such  judgment  be  reversed.  Such  is  the  law,  thoiiph  the  exclusive 
power  of  pardon  be  vested  in  the  governor.  {HougJitaling  v.  KMtrlumse,  1  Park., 
241.)  Such  incapacity  to  testify  is  ^e  result  of  a  rule  of  evidence,  and  is  not  a  pim- 
ishment  of  the  offense.    (Id*) 
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conditions,  and  with  such  restrictionSi  and  under  such  limitations,  as 
he  may  think  proper,  (r)  (14) 

The  effect  of  a  pardon  is  to  acquit  the  offender  of  all  the  penalties 

(r)  2  S.  S.,  745,  i  21.     (Superseded  by  Code  Cr.  Pro.,  i  eoi.) 


(14)  The  Ck>de  of  CHminal  Procedure  contains  these  provifflons  in  respect  to 
reprieves,  conunutations  and  pardons: 

Poorer  of  governor.] — ^The  governor  has  power  to  grant  reprieves, 
commutations  and  pardons,  after  conviction,  for  all  offenses  except  treason 
and  cases  of  impeachment,  upon  sach  conditions,  and  with  such  restric- 
tions and  limitations  as  he  may  think  proper,  subject  to  the  regulations 
provided  in  this  chapter.     (§  692.) 

Convictloiis  for  treason.] — ^He  may  also  suspend  the  execution  of 
the  sentence  upon  a  conviction  for  treason,  until  the  case  can  be  reported 
to  the  legislature,  at  its  next  meeting,  when  the  legislature  must  either 
pardon  or  commute  the  sentence,  direct  the  execution  thereof,  or  grant 
a  further  reprieve.    (§  693.) 

Annnal  report  to  legislatnre.] — ^He  must  annually  communicate  to 
the  legislature  each  case  of  reprieve,  commutation  or  pardon ;  stating 
the  name  of  the  convict,  the  crime  of  which  he  was  convicted,  the  sen- 
tence and  its  date,  and  the  date  of  the  commutation,  pardon  or  reprieve. 
(§  694.) 

Requiring  report  of  case.] — ^When  an  application  is  made  to  the 
^vemor  for  a  pardon,  he  may  require  the  presiding  judge  of  the  court 
before  which  the  conviction  was  had,  or  the  district  attorney,  by  whom 
the  action  was  prosecuted,  to  furnish  him,  without  delay,  with  a  state- 
ment of  the  facts  proved  on  the  trial,  and  of  any  other  facts  having  ref- 
erence to  the  propriety  of  granting  or  refusing  the  pardon.   (§  695.) 

Notice  of  application.] — At  least  ten  days  before  the  governor  acts 
upon  an  application  for  a  pardon,  written  notice  of  the  intention  to 
apply  therefor,  signed  by  the  person  applying,  must  be  served  upon  the 
district  attorney  of  the  county  where  the  conviction  was  had,  and  proof, 
by  affidavit,  of  the  service  must  be  presented  to  the  governor.    (§  696.) 

Publishing  notice.] — ^Unless  dispensed  with  by  the  governor,  a  copy 
of  the  notice  must  also  be  published,  for  thirty  days  from  the  first  publica- 
tion, in  the  state  paper,  if  there  be  one,  and  in  a  paper  in  the  county  in 
which  the  conviction  was  had,  nearest  to  the  place  of  conviction ;  and  in 
the  city  of  New  York,  in  a  paper  designated  by  the  governor,  with  refer- 
ence to  its  having  the  largest  circulation.     (§  697.) 

Filing  papers.] — ^When  the  governor  grants  a  reprieve,  commutation 
or  pardon,  he  must,  within  ten  days  thereafter,  file  all  the  papers  pre- 
sented to  him  in  relation  thereto,  in  the  office  of  the  secretary  of  state,  by 
whom  they  must  be  kept  as  records  open  to  public  inspection.    (§  698.) 
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annexed  to  the  couviction,  and  to  give  him  a  new  credit  and  capa- 
city, {s) 

A  proviBO  in  a  pardon  excepting  all  legal  disabilities,  is  repugnant 
and  void,  (t)  A  pardon  in  these  words,  ''  I  do  hereby  remit  unto  him 
the  said  J.  B.,  the  remainder  of  the  said  sentence ''  (before  recited  in 
the  pardon),  ''and  order  him  to  be  liberated  from  further  confine- 
ment on  payment  of  costs,"  was  held  sufficient  in  form  to  restore  com- 
petency, {u) 

If  the  pardon  is  conditional,  the  performance  of  the  condition  ought 
to  be  shown ;  for  on  that  depends  all  its  efficacy.  Thus,  where  par- 
don is  on  condition  of  transportation  for  a  nunlber  of  years,  the 
witness  is  not  competent  before  the  expiration  of  the  term,  or  other 
lawful  detennination.  (y)  Where  a  prisoner  had  been  pardoned  on 
condition  of  leaving  the  state  for  a  specified  time,  and  the  condition 
was  not  complied  with,  the  court,  after  the  expiration  of  the  time, 
held  the  pardon  to  be  void,  and  passed  sentence,  {tv)  But  where,  in 
a  similar  case,  it  appeared  that  the  prisoner  had  been  insane  after  the 
conditional  pardon  was  granted,  the  court,  upon  his  being  seized  and 
brought  up  for  sentence,  discharged  him,  upon  condition  of  his 
leaving  the  state  within  the  same  period  originally  limited  in  the 
pardon,  (x) 

A  pardon  signed  by  the  governor,  and  under  the  great  seal,  proves 
itself.  So  a  pardon  signed  by  the  governor  of  another  state  and 
bearing  the  great  seal  of  such  state,  is  admissible  without  other  proof 
authenticating  it.  (y) 

The  competency  of  the  witness  may  also  be  restored,  by  showing  a 
reversal  of  the  judgment  of  conviction,  upon  writ  of  error,  (z) 

6th.  Incompe(€)i(^  frtmi privileged  communiccitions.]  Counsel,  soli- 
citors, and  attorneys,  are  privileged  fromgiving  (and,  indeed,  they  will 
not  be  permitted  to  give)  evidence  of  any  mattei's  confided  to  them 
by  their  clients  in  their  professional  capacity  ;  (a)  either  in  the  cause 
resi^ecting  which  the  communication  was  made,  or  in  any  other ;  (b) 
and  whether  the  client  be  a  party  to  the  cause  or  not.(c)  (14  a) 

(t)  10  John.,  182.  (y)  1  Baldw.  Bep.,  91. 

(I)   3  John.  Gas..  888.  («)  1  Phil.  Ey.,  90.    Roscoe's  Cr.  By..  108. 

(«)  2Whart.,4B8.  (a)    Vroh.  Cr.  PI.,  149.    Gilb.  Et.,  188. 

{V)  1  Phil.  Ev.,  86.  (6)  4  T.  R..  753. 

(to)  1  MoCord,  178.  [c)  2  Camp.,  578. 

{X)  2  Caines' Bep.,  67. 

(14  a)  ATTORinffTS  Aim  counsblobs  ;  husband  and  wifb. 

Attorneys,  etc,,  not  to  disdose,] — An  attorney  or  counselor  at  law  shall  not  be 
allowed  to  disclose  a  communication,  made  by  his  client  to  him.  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment.     {Code  Civ,  Pro,,  §  88.) 

904 


Chap.  3. J  EviDSNCs.  428 

And  what  is  here  said  as  to  attorneys,  is  equally  applicable  to  their 
agents,  (c2)  and  their  clerks,  (e)  and  to  interpreters  between  them  and 
their  clients.  {/)  This  privilege,  however,  is  to  be  con- 
sidered as  excluding  the  •  disclosure  merely  of  such  facts  [  *  429  ] 
as  have  been  communicated  coufidentially  by  the  client  to 
the  attorney,  &c.,  in  his  professional  capacity  ;  and  therefore  does  not 
extend  to  facts  known  to  the  attorney  pi-eviously  to  his  retainer.  ((/) 

The  privilege  of  confidential  communications  to  an  attorney  is  con- 
fined to  such  as  are  made  for  the  purpose  of  commencing,  prosecu- 
tuig,  or  defending  a  suit.  (A)  All  the  cases  seem  to  agree  that  the 
privilege  continues  after  the  particular  suit  is  terminated,  and 
extends  to  causes  with  which  the  client  has  no  concern,  (i)  But 
counsel  may  be  required  to  testily  if  the  privilege  be  waived  by  the 
party  who  consulted  with  him,  although  the  interest  in  the  subject- 
matter  res^^ecting  which  the  confidential  communication  was  made 
has  passed  to  a  third  person,  and  he  objects  to  the  disclosure.  (A;) 
And  if  after  the  relation  of  attorney  and  client  has  ceased,  the  latter 
voluntarily  rei)eats  what  he  had  commmiicated  while  the  relation 
existed,  the  attorney  is  not  privileged  from  disclosing  it.  (J)  So  all 
matters  not  confidentially  communicated,  and  matters  which  the 
attorney  might  have  known  without  being  intrusted  as  attorney  in 
the  cause,  must  be  disclosed,  (m)  Thus  an  attorney  may  l)e  called 
to  prove  a  deed  executed  by  his  client,  which  he  has  attested,  (ji) 
So  to  prove  the  contents  of  a  notice  to  produce,  or  an  erasure  in  a 
deed  belonging  to  his  client,  (o)  So  to  prove  a  matter  of  fact,  com- 
municated by  the  client  in  order  to  obtain  information,  and  not  legal 
advice.  ( j>)     So  of  communications  made  by  the  opposite  party,  (q) 

(<i)  %  stark.,  989.  {k)  19  Wend.,  853. 

(O  2  Car.  A  Payne,  196,  8S7.  (I)  18  John.,  492. 

(/)  Peake,  78.  (m)  Ball.  N.  P.,  984. 

ig)  Aroh.  Gr.  PI.,  160.  (n)  Cowp.,  846. 

(A)  9  Car.  A  Payne,  618.     By.  A  Moo.  CO.,       (o)  Bull.  N.  P.,  284. 

84.  ip)  9  Bam.  A  Creas.,  746. 

(D  Cowen  A  HUl'e  Notes,  1674.     19  Moore,       (g)  4  T.  S.,  749. 
690. 

This  flection  applies  to  every  examination  of  a  person  as  a  witness,  unless 

the  provisions  thereof  are  expressly  waived  by  the  client.  {Id.,  §  836,  as  amended 
by  Laws  of  1877,  ch.  416.) 

HMsband  and  wife.] — No  husband  or  wife  shall  be  comx)elled  to  disclose  any  confi- 
dential conununication  made  by  one  to  the  other  during  their  marriage.  (Laws  of 
1867,  ch.  887,  5  3 ;  3  R.  S.,  7th  ed.,  2570.) 

-^ A  husband  or  wife  shall  not  be  compelled,  or  without  consent  of  the  other, 

if  living,  allowed  to  disclose  a  confidential  communication,  made  to  the  other  during 
marriage.  In  an  action  for  criminal  conversation  the  plaintiff's  wife  can  not,  without 
his  consent,  disclose  any  confidential  communication  had  or  made  between  herself  and 
the  plaintiff.    (OMfe  Gl«.  iVo.»  $  831.) 
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Another  class  of  privileged  communieations  relates  to  confessions 
made  to  clergymen,  and  information  acquired  by  physicians  in  their 
professional  characters.  The  Beviscd  Statutes  prohibit  any  minister 
of  the  gospel,  or  priest  of  any  denomination  whatever  from  disclos- 
ing any  confessions  made  to  Iiim  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  or  pi*actice  of  such  denomi- 
nation, (r)  (14  b)  But  admissions  made  to  a  clergyman,  may  be 
received  in  evidence  in  a  criminal  case  if  not  made  to  him  in  his 
professional  character,  in  the  course  of  discipline  enjoined  by  his 
church,  (s) 

The  statute  also  provides  that  no  person  duly  authorized  to  prac- 
tice physic  or  surgery,  shall  be  allowed  to  disclose  any  information 
which  he  may  have  acquired  in  attending  any  patient,  in  a  profes- 
sional character,  and  which  information  Tfas  necessary  to  enable  him 
to  prescribe  for  such  patient  as  a  physician,  or  to  do  any 
[  •  430  ]  act  for  him  as  a  surgeon,  (jt)  (15)  Whether  •  under  this 
section,   the    privilege    of   concealing    knowledge    thus 

(r)  8  R.  a,  406,  i  72;  rapeneded  by  Code  Ciy.       (0  9  R.  S.,  406,  i  73;  lapeneded  by  Code  Cir. 
Pro.,  i  838.  Fro.,  f  834. 

(«)  13  Wend.,  812. 


(14  b)  Clbrgymbn. 

Not  to  disclose.] — A  clergjrman  or  other  minister  of  any  religion,  shaU  not  be 
allowed  to  disclose  a  confession  made  to  him  in  his  professional  character,  in  the 
course  of  discipline  enjoined  bv  the  rules  or  practice  of  the  religious  body  to  which 
he  belongs.    (Code  dv.  Pro.,  J  833.) 

This  section  applies  to  every  examination  of  a  person  as  a  witness,  unless 

the  provisions  thereof  are  expressly  waived  by  the  person  confessing.  (Id..  $  836, 
as  amended  by  Laws  of  1877,  ch.  416.) 

(16)  Physicians,  rtc. 

Not  to  disclose,  "i — A  person  duly  authorized  to  practice  phyidc  or  surgery,  shaU 
not  be  allowed  to  disclose  any  information  which  he  acquired  in  attending  a  patient, 
in  a  professional  cai>acity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity.     (Code  Civ.  Pro.,  }  834.) 

This  section  applies  to  every  examination  of  a  person  as  a  \ntness,  unless 

the  provisions  thereof  ai'e  expressly  waived  by  the  patient.  (Id.,  }  836,  as  amended 
by  Laws  of  1877,  ch.  416.) 

On  the  trial  of  an  indictment  for  causing  the  death  of  W.  by  poison,  a  physician, 
who  was  called  to  see  W.  when  sick  from  the  poison,  and  who  examined  and  pre- 
scribed for  him,  was  called  as  a  witness  for  the  prosecution,  and  asked  to  state  the 
condition  in  which  he  found  W.,  at  that  time,  both  fi*om  his  own  observation  and 
what  W.  told  him.  This  was  objected  to  on  the  ground  that  the  evidence  was  pro- 
hibited by  the  Code  of  Ctvil  Procedure^  §  834.  The  court  overruled  the  objection,  and 
tiie  witness  stated  what  he  learned  from  his  own  examination  of  W.  made  in  the 
presence  of  W.'s  wife  and  the  prisoner,  and  from  their  statements.  There  was 
nothing  of  a  confidential  nature  in  any  thing  he  so  learned.  Held  that  the  evidence 
was  competent  (Piers(m  v.  People,  79  N.  Y.,  424.)  The  object  of  the  statute  pro- 
hibiting the  disclosure  of  professional  infonnation,  acquired  by  a  physician  in  attend- 
ing a  patient,  is  to  protect  the  latter,  not  to  shield  one  charged  with  his  murder.  (Id.) 

In  an  action  for  divorce  on  the  gfi'f>""'l  of  adultery,  a  physician  testified  to  certain 
circumstances  and  conversations  tending  to  eetablish  the  fact  of  adultery,  and  stated 
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acquired  be  that  of  the  witness,  or  of  the  patient,  and  waivable  by 
him?  Quere.  (u)  In  this  case  Savage,  Ch.  J.,  said  (at  page  641) 
that  it  was  undoubtedly  the  privilege  of  the  painty,  and  not  of  the 
witness.  A  physician  consulted  by  the  defendant  as  to  the  means  of 
producing  an  abortion,  is  not  privileged,  under  the  statute,  from  tes- 
tifying; as  it  seems  doubtful  whether  a  communication  of  that 
nature  made  to  him  bv  the  defendant  can  be  considered  as  consult- 
ing  him  professionally,  within  the  meaning  of  the  statute,  (v) 

A  juror  is  mcompetent  to  prove  the  misconduct  of  his  fellow  jurors, 
in  order  to  impeach  the  verdict,  {w)  But  grand  jurors  are  bound  to 
testify  whether  the  testimony  of  a  witness  before  the  grand  juiy  was 
different  from  his  testimony  in  court ;  and  to  disclose  the  testimony 
given  before  the  grand  jury,  by  one  who  is  afterwards  prosecuted  for 
perjury  in  such  oath,  both  upon  the  complaint  and  trial ;  but  he  will 
not  be  allowed  to  testify  in  what  manner  any  grand  juror  voted,  or 
what  opinion  he  expressed,  (x) 

The  prosecuting  attorney  can  not  be  required  to  disclose  what 
passed  in  the  grand  jury  room.     Neither  can  a  clerk  to  a  grand 

jury-  (y) 

Where  the  disclosure  of  a  fact,  not  bearing  directly  upon  the  mat- 
ter in  question,  may  be  of  detriment  to  the  public  service,  the  court 
will  not  compel  a  witness  to  disclose  it  (z)  Thus,  a  former  secretary 
of  state  is  not  bound  to  disclose  confidential  communications  made  to 
him  in  the  line  of  his  office,  (a)  Nor,  os  it  seems,  is  the  president  of 
the  United  States  bound  to  disclose  communications  made  to  him 

(«)  See  14  Wend  ,637.    S.  C,  4  Paige,  468.  (y)  Cowen  A  Hill's  Notes,  749. 

(»)  il  Wend.,  79,  81.  («)  Arch.  Cr.  PI..  160.    24  How.  St  Tr.,  7M. 

(w)  5  Conn.  Sep.,  S48.  3  Brod.  A  Bing.,  IGi.    2  Starlc.,  186. 

is)  2  R.  S  ,  724, «  31 ;  8  id.,  7th  ed.,  2S61.    See  (a)  1  Cranch,  144. 
CodeCr.  Pro.,«2()6. 

that  he  derived  his  information  from  the  defendant  as  a  patient,  in  professional  con- 
fidence. Held  that  the  testimony  was  inadmissible  under  the  above  provision  of  the 
statute.  (Hunny.  Hunn^  1  T.  &  C,  499.)  In  an  action  by  a  physician  to  recover 
for  medical  services,  it  is  competent  for  him  to  prove  the  nature  of  the  disease,  and 
the  character  of  the  treatment  given,  in  order  to  fix  the  value  of  the  services  ren- 
dered. Such  evidence  is  not  rendered  incompetent  by  the  provision  of  the  statute 
forbidding  the  disclosure  of  confidential  communications.  (KemdaU  v.  Qrayt  2  Hilt., 
300.)  Those  provisions  relate  only  to  conmiunications  or  information  acquired  by  a 
person,  duly  authorized  to  practice  physic,  while  attending  a  patient  in  his  profes- 
Bonal  capacity,  and  which  were  necessary  to  enable  him  to  prescribe.  (Id.)  They 
do  not  extend  to  communications  made  to  a  person  in  attendance  at  the  office  of  the 
physician,  in  his  absence,  and  which  are  not  shown  to  have  been  made  as  the  basis 
of  a  prescription.     (Id, ) 

It  has  been  held  that  the  provision  of  the  statute  is  not  applicable  to  the  physician 
of  a  deceased  person,  in  a  testamentary  cause,  concemingthe  probate  of  the  will  of 
sodi  de<^ent.     {Allen  v.  Public  Adm^r,  1  Bradf.,  221.)    The  statute  does  not  estab- 
lish a  general  ana  absolute  prohibition  of  such  testimony  in  all  cases ;  but  secures  a 
penaonal  privilege  to  the  party,  not  to  the  witness,  which  may  be  waived.    (r<2.) 
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officially.  (&)  But  cominuiiicatioiis,  though  mode  to  official  persons, 
are  not  privileged  where  they  are  not  made  in  the  discharge  of  any 
public  duty  ;  as  a  letter  wiitten  by  a  private  individual  to  the  secre- 
tary of  the  postmaster-general  complaining  of  the  conduct  of  the 
guard  of  the  mail,  (c) 

3.    OredibUitj  of  witneuM. 

Exceptions  to  the  credit  of  a  witness  do  not  disable  him  from  being 
sworn,  but  merely  affect  the  degree  of  belief  which  the  jury  will  give 
to  his  evidence,  {d)  As  we  have  before  remarked,  a  person  may  be 
competent  but  not  credible,  or  credible  but  not  competent,  (e)  As 
it  is  the  province  of  the  court  to  determine  whether  a  witness  is  com- 
jpeterU,  or  the  evidence  admissible,  so  it  is  for  the  jury  to 
[  •  431  ]  consider  what  degree  of  credit  •ought  to  be  given  to  evi- 
dence. Whether  there  is  any  evidence,  is  a  question  for 
the  court ;  whether  it  is  sufficient^  is  a  question  for  the  jury,  (f) 

The  credibility  of  a  witness  is  compounded  of  his  knowledge  of  the 
facts  he  testifies  to  ;  his  disinterestedness,  his  integrity,  his  veracity, 
and  his  being  bound  to  speak  the  truth  by  such  an  oath  as  he  deems 
ol>ligatoiy  Proportioned  to  these,  is  the  degree  of  credit  his  testi- 
mony deserves  from  the  couil;  and  jury,  [g)  So  the  degree  of  credit 
to  which  a  witness  is  entitled,  is  affected  by  the  manner  in  which  he 
gives  his  testimony  (which  can  only  be  judged  of  by  observing  his 
conduct  during  the  examination),  or  by  his  consistency,  or  by  his 
general  character.  Where,  therefore,  a  witness  at  one  trial  varies 
from  his  own  evidence  at  another  trial,  in  relation  to  the  same  mat- 
ter, the  variance  may  be  given  in  evidence  to  invalidate  his  testimony 
at  the  second  trial.  (Ji)  So,  where  a  witness  swears  to  a  pailicular 
fact,  a  letter  written  by  him  contradicting,  in  effect,  liis  testimony 
upon  that  fact,  may  be  given  in  evidence  to  impeach  liis  credit ; 
the  letter  being  first  regularly  proved.  (/)  (16)     But  a  party  will 

(6)  1  Burr's  Tr.,  186,  7.  (/)  1  Phil.  £v.,  18.    Cowen  A  HUVb  Notes,  68. 

(0)  1  Moo.  A  Uob.,  196.  {a)  Arch.  Cr.  PI.,  150. 

(d)  8  Hale,  276.    1  Borr.,  414.  11  East,  209.            (h)  2  Hawk^h.  46,  i  0.    Robs.  A  By.  C.  C,  88. 

(<)  See  ante,  p.  490.  (t)  S  £sp.,  692. 

(16)  Where  it  is  claimed,  for  the  purpose  of  affecting  the  credibility  of  a  witness 
that  he  has  made  a  written  statement,  differing  from  the  facts  testified  to  by  him,  that 
statement  should  be  produced  to  him,  so  that  ne  may  identify  or  explain.  But  the 
])roi)er  time  to  introduce  it  in  evidence  is  when  the  cross-examining  counsel  has 
the  case.  {People  v.  Ghffney,  1  Sheld.,  304.)  "Where  it  appeared  that  the  statement 
was  made  to  an  officer,  while  the  witness  was  under  arrest,  and  that  by  making  it  he 
might  expect  to  receive  some  pei*sonal  benefit ;  held,  that  it  was  comiKitent  to  show, 
by  the  omcer,  that  no  inducement  was  held  out,  or  any  compulsion  used,  to  induce 
the  witness  to  make  and  edgn  the  statement    {Id.) 
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not  be  allowed  by  general  evideuce  to  discredit  his  own  witness.  (A;) 
However,  if  a  witness  gives  evidence  against  the  paity  who  calls  him,. 
he  may,  it  seems,  be  contradicted  by  other  witnesses  on  the  same  side^ 
and  his  evidence  entirely  repudiated.  So  if  he  swears  what  is  pal- 
pably false.  (J)  The  party  calling  the  witness  may  also  satisfy  the 
jury,  from  facts  and  circumstances  stated  by  the  witness  himself,  that 
he  is  mistaken  in  some  of  his  statements  and  conclusions,  while  in 
others  he  is  correct,  (m) 

An  attesting  witness  is  the  witness  of  the  law,  and  may  be  dis- 
credited by  any  one  who  examines  him.  (n) 

When  it  is  intended  to  bring  the  credit  of  a  witness  into  question 
by  proof  of  any  thing  which  he  may  have  said  or  declared  touching 
the  cause,  the  usual  pi*actice  is  first  to  ask  him,  upon  cross-examina* 
tion,  whether  or  not  he  has  said  or  declared  that  which  is  intended 
to  be  proved  in  contradiction  to  him.  (o)  And  it  is  not  enough  to 
ask  him  generally  whether  he  has  ever  made  such  a  statement ;  but 
particulars  must  be  specified  to  him.  (p)  Evidence  that  a  witnesa 
has  on  previous  occasions  given  the  same  relation  of  facts  to  which 
he  testifies  on  the  trial,  is  admissible,  where  the  witness  is  impeached 
either  by  advei-sary  testimony,  or  upon  cross-examination,  or  even 
upon  dii'ect  examination  ;  as  where  he  admits  that  he  was 
an  accomplice  in  the  crime  of  which  he  proves  *  another  [  *432  ] 
to  have  been  guilty,  (y)  So,  where  the  witness  is  sought 
to  be  impeached,  on  the  ground  of  inconsistent  relations  of  the  mat- 
ter in  question,  his  examination  as  a  witness,  taken  on  the  arrest  of  a 
criminal,  is  admissible  in  evidence  in  support  of  his  testimony,  (r) 

It  seems  to  bo  well  settled  that  a  party  calling  a  witness  has  no 
right  to  contradict  him  by  showing  that  he  has  told  a  difierent  story 
at  another  time,  (s) 

Where  the  character  of  a  witness  has  not  been  attacked,  evidence 
can  not  be  admitted  to  support  it.  (t)  So,  the  mere  contradiction  of 
a  witness  aflbrds  no  ground  for  calling  testimony  in  support  of  his 
character,  {ii)  But  where  the  general  moral  character  of  a  witness 
is  impeached,  whether  by  witnesses  called  for  that  purpose,  or  on 

(*)  Bull.  N.  P.,2i»7.    3  Barn.  A  Cress.,  749.    8  (g)  11  Wend.,  78.      But  see  Gilb.  Ev.,  160. 

Wend..  301.    7  Cowan,  238.  Buil.  N.  P.,  21*4. 

«)  3  Camp.,  &56.    3  Bam.  &  Cress.,  748.    1  W.  (r)  19  Wend.,  669. 

Black.  Bep.,  365.    1  £ng.  Law  and  Eq.  Rep.,  («)   Koscou'sCr.  Ev.,  136.    1  Phil.  £v.,  294.   2 

•15.  Buss,  on  Cr.,  636.    But  see  12  Serg.  A  Bawle, 

(m)  2  Sandf.  Rep. ,  60.  2»1 . 

(n)  3  DeT.,  855.    7  Co  wen,  238.  «)   1  Camp..  207. 

(o)  2  Brod.  A  Bmg.,  313.  [u)  19  Wend.,  669. 

KP)  1  Moo.  A  Mal.»  473. 


432 


BVIDBNOB. 


[BookVni, 


his  own  cross-examination,  it  is  competent  for  tiie  party  calling  him 
to  adduce  testimony  in  support  of  bis  character  for  truth  and  vera- 
city ;  so  that  the  jury  may  pass  upon  his  credibility,  (v)  So,  it 
seems  that  proof  of  the  good  character  of  subscribing  witnesses  to  a 
will,  who  are  dead,  and  to  whom  fraud  is  imputed  in  the  procuring 
or  execution  of  the  will,  is  admissible  to  repel  the  imputation,  (w) 
And  where,  on  an  indictment  for  an  assault  with  intent  to  commit  a 
rape,  the  prosecutrix  was  cross-examined  as  to  crimes  committed  by 
her  several  years  before  the  alleged  offense,  it  was  held  that  evidence 
might  be  adduced  to  show  that  her  character  had  since  been  good,  (x) 

Whei*e  the  subscribing  witnesses  to  a  will  were  dead,  evidence  of 
what  one  of  them,  being  then  ill  in  bed,  of  the  illness  of  which  he 
died,  said,  thereby  impeaching  the  validity  of  the  will  by  declaring 
it  to  be  a  forgery,  was  decided  to  have  been  rightly  admitted  ;  such 
evidence  being  given  not  to  prove  the  forgery  but  to  impeach  the 
credit  of  the  subscribing  witnesses,  (y) 

Where  a  witness  is  sought  to  be  impeached  on  a  cross-examination, 
his  answer,  if  favorable  to  himself,  is  conclusive  against  the  party,  (z) 

The  proper  question  to  be  put  to  a  witness  called  to  impeach 
another  is,  whether  he  would  believe  him  on  oath.  The  opposite 
party  may  then  go  into  a  cross-examination  to  ascertain  the  ground 
of  the  unfavorable  opinion,  the  means  of  knowledge  of  the  character 
of  the  witness  impeached,  and  the  source,  extent,  and  duration  of  the 
unfavorable  reports,  (a)  Or  the  question  put  to  an  impeaching  wit- 
ness may  be,  whether  he  knows  the  general  character  of  the 
[  *433  ]  former  witness,  and  from  such  *  knowledge  would  believe 
him  on  oath  ;  though  the  narrower  form  of  inquiry  **  what 
is  his  character  for  truth  and  veracity ''  is  preferable,  as  being  more 
direct ;  and  in  either  case  the  witness  may  be  required  to  declare 
whether  the  character,  as  known  to  him,  is  so  very  bad  that  the 
witness,  in  his  opinion,  is  utterly  unworthy  of  credit  on  oath.  (6) 

On  the  trial  of  a  person  charged  with  rape,  or  an  assavU  vnth 
intent^  (6c.,  the  prosecutrix  may  be  shown  to  be  in  fact  a  common 
prostitute.  And  the  prisoner  is  not  restricted  to  proof  of  her  gen- 
eral character  for  tnUh  and  veracity,  but  may  give  evidence  of  her 
general  moral  charax^ter.  (c)     Where  the  present  character  of  a  wit- 


(»)  Id.,ib. 

(t0)  Id.»  ib.    8  Burr.,  lSi4.    8  Ssp.,  284. 

(X)  2  Stark.,  241. 

(y)  3  Burr.,  1244. 
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(«)  19Wend.»869. 

(a)  4  id.,  281. 

(6)  Per  Cowen,  J.,  19  Wend.,  070. 

(e)  Id.,  192.  See  ante,  p.  68. 
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ness  for  truth  and  veracity  is  slightly  impeached,  evidence  of  bad 
isharacter  iu  that  respect  in  years  past  is  admissible,  {d) 

Evidence  of  genercU  ryputcUion  that  a  female  witness  is  a  prosti- 
tute, is  inadmissible  for  the  purpose  of  impeaching  the  witness,  (e) 

4,    Rgamination  of  witneuee. 

After  the  witness  has  been  regularly  sworn  he  is  first  examined  by 
the  party  producing  him ;  after  which  the  other  party  is  at  liberty 
to  cross-examine ;  and  then  the  party  producing  the  witness  may 
re-examine  him.  (/) 

On  the  primary  examination  of  the  witness,  or  as  it  is  generally 
called,  his  examination  in  chief,  the  party  producing  him  is  bound  at 
his  peril  to  ask  all  material  questions  in  the  first  instance  ;  and  if  he 
omits  this  it  can  not  be  done  in  reply.  No  new  question  can  be  put 
in  reply  unconnected  with  the  subject  of  the  cross-examination,  and 
which  does  not  tend  to  explain  it.  If  a  question  as  to  any  material 
&ct  has  been  omitted,  upon  the  examination  in  chief,  the  usual 
course  is  to  suggest  the  question  to  the  court,  which  will  exercise 
its  discretion  in  putting  it  to  the  witness,  {g) 

It  may  often  be  advisable  to  examine  witnesses  separately  and  out 
of  the  hearing  of  each  other.  For  this  purpose  the  court  will  order 
witnesses  to  withdraw  ;  and  if  any  witness  who  has  been  ordered  to 
withdraw  continues  in  court  in  violation  of  such  order,  the  court  will 
not  afterwards  permit  him  to  be  examined.  (A)  But  an  attorney  in 
the  cause,  whose  attendance  in  court  is  necessary,  is  not  within  this 
rule,  (i)  It  is  in  the  discretion  of  the  court,  however,  to  receive  a 
witness  who  remains  in  court  after  an  order  to  withdraw ;  (Jc) 
and  it  is  said  that  although  the  *  power  of  the  court  to  [  •  434  ] 
exclude  a  witness  in  such  a  case  is  well  established,  yet 
judges  are  quite  cautious  of  exercising  it.  (J) 

On  voir  dire.]  If  it  be  suspected  that  any  objection  in  law  exists 
against  a  witness  being  examined  upon  the  case  before  the  court,  he 
should  be  examined  upon  what  is  termed  the  voir  dire^  as  to  the 
objection,  before  he  is  sworn  ;  and  it  is  said  that  a  party  cognizant  of 
the  objection  is  bound  to  except  to  the  witness  in  the  fii*st  instance ;  {m) 
yet  iu  general,  if  the  incompetency  of  a  witness  be  discovered  in  the 

(d)  Id.,  ib.  (h)  1  Phil.  Ev.,  283.    Code  of  Cr.  Proo.,  »$  202, 

(«)  18  Wend.,  146.  203. 

(/)  1  Pbil.  Et.,  268.    Cowen  ft  mil's  Notes,        (0 1  Ry.  &  Moo.,  439.    5  Car.  &  P.,  91. 
711.    4  Stark.  Et.,  1750.  (i;)  6  Bing.  688.    4  Moore  A  Payne.  480. 

(y)  1  Stork.  £t.,  100.    See  4  Car.  ft  P.,  218.    1       (2)  See  Cowcn  ft  Hill's  Notes,  722. 
Hunroe,  115.  (m)  1  T.  R.,  720.    2  Stark.  Ev.,  757. 
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course  of  his  examination,  or  indeed  during  any  jiait  of  the  trial,  his 
evidence  will  be  struck  out.  (n)  But  if  an  objection  on  the  scoi*e  of 
interest  be  not  taken  previous  to  the  examination  in  chief,  the  witness 
can  not  be  cross-examined  as  to  the  contents  of  a  paper  not  produced, 
which  might  have  been  done  on  the  voir  dire,  (o)  And  when  he  is 
examined  on  the  voir  dire,  he  may  be  asked  as  to  the  contents  of  a 
written  instrument,  without  notice  to  produce  and  without  producing 
it ;  though  if  it  be  produced  it  ought  to  be  read,  (p)  So,  if  on  his 
examination  on  the  voir  dire  a  witness  appears  to  be  incompetent,  he 
may  in  the  same  manner  do  away  with  the  objection  and  restore  his 
competency  by  parol ;  but  if  the  incompetency  appear  in  any  other 
way  than  on  the  voir  dire,  the  objection  must  be  answered  by  the 
best  evidence  which  the  case  will  admit  of.(g)  Thus,  if  another 
witness  is  called  to  prove  that  the  witness  supposed  to  be  interested 
has  been  released,  he  can  not  be  allowed  to  speak  of  the  contents  of 
the  release,  but  the  release  itself,  if  in  existence,  ought  to  be  pro> 
duced.  (r) 

The  party  against  whom  a  witness  is  called  may  elect  to  prove  his 
interest  by  examining  him  on  the  voir  dire  respecting  it,  or  to  prove 
it  by  other  evidence,  [s)  But  an  election  to  examine  the  witness 
himself  on  his  voir  dire,  precludes  a  resort  to  other  evidence  to  prove 
his  interest,  (t)  And  where  a  witness,  upon  being  examined  on  his 
voir  dire,  declares  he  has  no  interest  in  fS&vor  of  the  party  calling  him, 
it  is  too  late  for  the  party  examining  him  to  object  to  his  testimony 
afterwards,  upon  the  evidence  of  others  that  he  is  interested,  (u) 
And  the  cases  are  still  more  strongly  and  directly  to  the  point,  that 
after  an  attempt  has  been  made  to  show  incompetency  by  evidence 
derived  from  any  other  source  than  the  witness,  he  can  not  be  after- 
wards put  on  his  voir  dire,  (v)  Nor  can  a  party  cross-examine  him 
to  the  point  of  interest,  when  he  comes  to  be  sworn  in  chief,  in 
consequence  of  the  failure  of  the  first  attempt  to  prove 
[  *  435  ]  *  him  incompetent  by  testimony  other  than  his  own.  (w) 
A  resort,  however,  to  one  mode  of  proof  to  prove  an 
interest  upon  one  ground,  does  not  prevent  the  use  of  the  other 
mode,  to  prove  it  on  a  diflferent  ground,  (x) 

Though  sworn  on  the  voir  dire,  yet  if  his  interest  appeiirs,  in  a 

(n)  1  Phil.  Bv.,  128.    IT.  B.,  790.  {t)  I  Root.  501.     3  Ohio  Rep.,  465.    1  Dall.^ 

(o)  2  Camp.,  U.  275.    1  Ma&s.  R  .  210.    6  Conn.  R.,  231.    IHarr. 

{p)  2  Stark.,  434.    16 East,  67.  A  John.,  572.    Antbon's  N.  P.,  10,  n. 
(o)  1  Eep.,  162, 164.    1  PhU.  Bv.,  188.    1  Car.       (u)  8  Paige,  229. 

A  P.,  23->.  (V)  Co  wen  &  Uill's  Notes,  96S. 

(r)  1  Phil.  Ev.,  188.  Iw)  6  Conn.  Rep.,  231. 

t»)  RoBcoe'B  Cr.  By.»  IM.  («)  4  id.,  26d. 
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sub>equent  stage  of  the  examination,  by  other  evidence,  the  witness 
may  be  set  aside,  (y)  And  where  on  the  voir  dire  he  said  he  did  not 
know  whether  he  was  interested  or  not,  it  was  held  this  did  not  ^yq- 
elude  a  resort  to  other  evidence,  {z)  Where  a  witness  on  the  voir 
dire  denies  his  interest  generally,  he  may  be  particularly  interrogated 
as  to  his  situation,  to  »Iiow  that  he  has  none,  (a)  A  witness  who 
believes  himself  interested,  when  in  truth  he  is  not  so,  is  incomi)e- 
tent.  (i)  So  an  honorary  obligation  does  not  incapacitate  a  wit- 
ness, (c)  The  declaration  of  a  witness  as  to  his  interest  will  not 
exclude  him.  (d)  But  the  admission  of  his  interest  by  the  party  who 
calls  him  will  exclude  him.  (e) 

AVhen  a  witne^js  is  called  and  objected  to  on  the  ground  of  interest, 
if  he  auswera  on  his  voir  dire  generally  that  he  is  interested,  he 
should  be  rejected.  If  the  party  calling  him  wish  to  show  the 
uature  of  his  interest,  as  that  it  is  ideal,  or  such  as  will  not  exclude 
him,  he  should  follow  up  the  examination  by  particular  ques- 
tions, (y) 

If  the  witness  refuse  to  answer,  on  the  voir  dire^  the  court  can 
not  presume  him  interested,  but  must  conunit  him  for  a  con- 
tempt, {ff) 

Examination  in  chief — Hie  oathJ\  In  genei-al  no  witness  can  be 
examined,  in  any  criminal  proceeding,  except  upon  oath.  (Ji) 

Where  a  witness  is  comi)etent  in  chief  he  must  be  sworn  generally 
ia  the  cause,  although  his  examination  be  confined  to  only  a  particu- 
lar or  incidental  fact,  and  although  the  evidence  may  be  addressed  to 
the  court  instead  of  the  jury.  And  it  is  not  allowable  that  he  be 
specially  sworn  to  answer  such  questions  as  shall  be  put  to  him  in 
relation  to  any  particular  matter.  It  is  otherwise  where  a  party  to 
the  record  is  sworn  to  prove  the  loss  or  destruction  of  a  paper,  {i) 

The  statutes  prescribe  the  particular  form  or  ceremony  of  admin- 
istering an  oath,  {k)  But  the  form  of  the  oath  becomes  of  no  con- 
sequence to  the  particular  cause,  unless  it  be  questioned  by  objec- 
tion ;  for  it  has  been  held  that  a  witness's  testimony  may  be  received 

(y)  1  Peters'  C.  C.  Rep.,  338.  0  Serg.  &  Rawie,  (e)  8  Mass.  Rep.,  487.    2  Aikon,  13S. 

138.  (/ )  3  Co  wen.  252. 

(z)  8  Sen?.  &  Rawle.  44i.  (a)  2  Const.  Rep.,  167. 

(a)  4  Mass.  Rep.,  6S3.     3  Cowen,   352.     Har-  (A)  1  Leach,  110.   7  John.,  96.    4J.  J.  Marsh., 

din.  50.  116. 

(6)  2  Tyler,  273.   4  Serg.  &  Rawle,  2i^.    3  id.,  (i)  4  Wend.,  869. 

130.    3  Cowen,  882.  {k)  2  R.  S.,  407, «(  83  to  86.    Codo  Civ.  Pro.. 

(e)  9  John.,  219.  2  id.,    165.    6  Conn.  Rep.,  $  845,  etc. ;  Penal  Code,  (  96,  etc.;  ante,  p.  192 

355.    1  id.,  147.    4  Wend.,  292.  and  notes. 

(<D  8  Mass.    Rep..  487.    5  id.,  261.    2  BInn., 
497.    3  Serg.  A  Rawle,  130. 
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even  without  oath,  if  the  objection  be  not  raised  that  he 
[  *  436  ]  is  unsworn.  And  there  need  *  not  l>e  express  consent.  (/) 
But  whei-e  such  evidence  is  objected  to  and  then  admit- 
ted, it  is  error,  and  the  judgment  will  bo  revei'sed  for  that  cause,  (m) 
It  follows  a  fortiori  from  these  causes,  that  no  objection  can  be  made 
to  the  form  of  the  oath,  at  any  subsequent  stage  of  the  cause,  unless 
it  be  raised  at  the  time  when  tlie  oatli  is  administered.  (?«) 

A  witness  who  declines  swearing  on  the  New  Testament,  though 
he  profess  Christianity,  may  l>o  allowed  to  swear  on  the  Old  Testa- 
ment, if  he  considers  that  more  binding  on  his  conscience,  (o)  Any 
form  pointed  out  by  the  witness  is  binduig  ;  and  ho  may  be  indicted 
for  perjury  upon  it ;  and  so  he  may,  though  he  neglect  to  make  kno>vn 
his  scruples  of  conscience,  and  be  sworn  in  the  common  or  any  other 
binding  form.  By  submitting  to  be  sworn  in  the  common  fomi  ho 
makes  his  election,  and  is  estopped  from  setting  up  his  scruples,  (^p) 

A  party,  or  any  one  interested,  may  be  received  as  a  witness  to 
prove  the  foundation  for  letting  in  secondary  evidence,  {q)  In 
administering  the  oath  upon  which  this  proof  is  to  be  given,  where  the 
witness  is  competent  generally,  the  form  may  and  should  be  general, 
to  testify  in  the  cause.  But  where  the  party  or  an  interested  witness 
is  received,  he  should  be  sworn  specially  to  answer  such  questions  as 
shall  be  put  to  him,  touching  the  loss  of  the  deed,  or  touching  other 
matter  proposed  as  the  foundation  for  letting  in  the  inferior  proof,  (r) 

An  interpreter,  where  one  is  necessary,  is  sworn  truly  to  interpret 
between  the  court,  the  jury  and  the  witness ;  the  oath  is  then  admin- 
istered to  the  witness  in  English,  and  interpreted  to  him  by  the 
sworn  interi^reter,  as  it  is  pronomiced  by  the  clerk,  {s)  A  deaf  and 
dumb  person  may  be  examined,  through  an  interpreter,  by  finger 
signs,  even  in  capital  cases.  Yet  when  the  witness  can  write,  the 
better  mode,  because  the  more  certain,  is  to  require  him  to  write  his 
answers,  {t) 

One  oath  is  enough,  though  the  witne^  be  examined  on  different 
matters  and  at  different  times,  (u) 

Witness  to  be  examined  in  prisoner's  presence.^  After  the  witness 
has  been  duly  sworn,  he  must  deliver  his  evidence  in  the  presence  of 
the  prisoner ;  especially  on  trials  affecting  the  prisoner's  life,  (f)  And 

U)  6  John.,  129.    7  id.,  196.  (r)  4  Wend. ,  869,  875. 

(m)  5  John.,  351.  («)  4  Mass.  U.,  81.    5  id.,  219. 

(n)  Cowcn  &  Hill's  Notes,  705.  (I)  3  Car.  &,  P.,  127.    See  8  Conn.  B.,  93,  90. 

(o)  Ry.  &  Moo.  N.  P.  Rep.,  77.  (u)  9  Cowon,  30. 

(p)  2  ilawks'  Rep.,  458.  (v)  2  Hawk.,  ch.  46,  (1.  1  Chit.  Cr.  L.,  617.    1 
(9)  Cowen  A  Hill's  Motes  to  Phil.  St.,  188.    Phil.  £t.,  229.    1  Soath.,  146. 
IBJobn.,  ISS. 
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in  analogy  to  cases  technically  criminal  it  is  an  invariable  rule,  that 
in  all  summary  proceedings  before  justices,  on  penal  statutes,  the  evi- 
dence must  be  given  in  the  presence  of  the  defendant ;  and  this  cir- 
cumstance must  appear  on  the  record  of  the  conviction.(?^7) 

*  WtiO  may  examine.]  Where  no  counsel  is  retained,  [  *  437  ] 
the  examination  is  conducted  by  the  judge  or  presiding 
magistrate,  who  niay  recall  a  witness  at  any  stage  of  the  mquiry, 
before  verdict  or  conviction,  (x)  When  a  witness  is  under  the  exam- 
ination of  a  junior  counsel,  the  leading  counsel  may  interpose,  take 
the  witness  into  his  own  hands  and  finish  the  examination  ;  but  after 
one  counsel  has  brought  his  examination  to  a  close,  no  other  counsel 
on  the  same  side  can  put  a  question  to  the  witness.  (?/)  If  an 
improper  question  be  put,  the  counsel  on  the  other  side  shoidd  imme- 
diately object  to  it.  If  a  witness  be  asked  whether  a  certain  repre- 
sentation was  made,  the  opposite  counsel  may  ask  if  it  was  made 
by  parol  or  in  writing,  and  if  the  latter,  it  must  be  produced,  (z)  A 
prisoner  may  examine,  cross-examine,  or  do  any  thing  else  for  him- 
self which  a  counsel  might  do  for  him.  (a) 

Leading  questions,]  It  is  a  general  rule,  that  on  the  examination 
in  chief  the  witness  shall  not  be  asked  leading  questions,  or  in  other 
words,  questions  framed  in  such  a  manner  as  to  suggest  to  him  the 
answer  required  of  him.  {b)  To  this  rule,  however,  there  are  a  few 
exceptions.  Thus  if  a  witness  appears  evidently  to  be  hostile  to  the 
party  who  has  called  him,  the  court  will  allow  a  latitude  bordering 
on  that  of  a  cross-examination,  (c)  So,  on  the  examination  of  one 
witness  to  contradict  another,  leading  questions  may  be  allowed ; 
otherwise  it  would  be  difficult  to  bring  them  to  any  direct  contradic- 
tion, (rf)  So,  to  identify  a  pei-son  whom  the  witness  has  already 
described,  the  person  may  be  pointed  out  to  him  and  he  may  be 
asked  in  direct  terms  if  that  be  not  the  person  he  meant,  (e)  And 
questions  which  are  merely  introductory  to  others  that  are  material, 
are  in  general  allowed  to  be  asked  in  direct  terms,  without  objec- 
tian.  (/)  Putting  a  question  in  the  alternative  form,  as  whether  or 
not  a  party  did  a  particular  act,  specifying  it,  does  not  remove  the 
objection  of  its  being  leading,  {jg) 

Refreshing  memory.]     A  witness  can  not  be  permitted  to  read  his 


(w)  IChit.  Cr.  L.,  617. 

Kx)  Kuaa.  A  Bv.  C.  C,  136. 

(IT)  3  Camp..  280. 

(«)  2Brod.  k  Bing.,  292. 

(a)  MaU.  Dig.,  153. 

(»)  1  PhU.  £t.,  268.    Peake'8  Ey.,  206. 


(c)  Id.    Arch.  Cr.  PI.,  164.    Peako's  Ev.,  198. 
Ey.  &  Moo.  N.  P.  Ca.,  127. 

(d)  1  Camp.,  44. 

(e)  2  Stark.,  116.    1  Stark.  Ey.,  126. 
(/)  Arch.  Cr.  Ev.,  164. 

(g)  4  Wend.,  248. 
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evidence,  but  may  refresh  his  memory  from  any  book  or  paper  made 
by  himself  at  the  time  the  fact  occurred,  or  shortly  after,  if 
he  can  afterwards  swear  to  the  fact  from  his  recollectian ;  but 
it*  he  can  swear  to  it  only  because  he  finds  it  entered  there,  the  book 
or  paper  must  be  given  in  evidence.  (A)  And  he  may  be  allowed  to 
look  at  papei's,  in  order  to  refi*esh  his  memory,  which  were  not  writ- 
ten by  himself,  but  which  he  has  rei>eatedly  inspected.  (/)     Two  or 

three  lines  of  a  letter  may  be  exhibited  to  a  witness  with- 
[  *  438  ]     out  exhibiting  to  him  the  whole  ;  and  the  witness  *  may 

be  asked  whether  he  wrote  the  part  exhibited.  But  if  he 
deny  that  he  wrote  such  part,  he  can  not  be  examined  as  to  the  con- 
tents of  the  letter.  (A)  The  general  principle  on  the  subject  of 
refreshing  the  memory  of  the  witness  by  written  memoranda,  or  notes, 
is  thus  laid  down  by  the  learned  editors  of  the  last  Americim  edition 
of  Phillipps'  Evidence  :  The  witness  may  inspect  notes  or  memo- 
randa to  itsfresh  his  recollection ;  and  then,  if  he  can,  with  a  ssife 
conscience,  swear  to  the  facts  independent  of  the  notes  or  mcnionmda, 
he  is  competent  to  testify  ;  but  he  will  not  be  permitted  to  rciid  his 
notes,  &c.,  to  the  jury  ;  nor  can  they  be  admitted  as  evidence  to  the 
court  or  jury  in  any  sense.  (J)  The  meaning  of  this  rule  seems  to  he, 
however,  that  the  witness  is  to  refresh  his  memory,  and  then  speak 
entirely  from  that,  if  possible.  If  he  fails  in  doing  so,  there  can  be 
no  doubt  that  original  entries  of  a  certain  character,  if  not  memo- 
randa in  general,  verified  by  the  ^-itness's  testifying  that  he  made 
them,  and  that  he  believes  them  to  Ijc  true,  and  to  have  been  made  at 
or  about  the  time  of  the  transiiction  which  they  record,  may  l>e 
received,  in  connection  with  such  oath,  and  in  that  form  go  to  the 
jury  as  evidence^  although  the  witness  may  have  totally  forgotten 
such  facts  at  the  time  of  the  trial,  (jn)  And  the  rule  above  laid  down 
embraces  all  original  entries  made  in  any  form,  by  the  witness,  for  the 
purpose  of  perpetuating  his  memory  of  the  tnmsaction ;  such  as 
words  of  scandal,  admissions  of  tenants,  entries  by  merchant's  clerks, 
entries  of  the  receipt  of  sums  of  money,  of  the  numbers  of  notes  at 
a  banker's,  entries  in  notes  by  counsel,  &c.,  of  the  testimony  of  a  wit- 
ness on  a  former  trial ;  any  entiy  by  a  bank  clerk  or  teller,  the  affi- 
davit of  a  gaming  transaction,  the  attestation  of  a  deed,  will,  or  other 
paper,  the  memorandum  of  a  tender  of  money,  including  time,  sum, 

(A)  3T.  R.,  749.    8  East,  980.   1   PbO.   Et.,       (i;)  3 Brod.  ft  Bing.. 286. 
289.  (2)  Cowen  A  Hill's  Notes,  p.  SSL 

iO  1  Chit  Or.  L.,  818.  (m)  Id.,  p.  760. 
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manner,  the  entry  of  a  notary  or  his  clerk,  entries  of  admissions  and 
settlements,  &c.  (n) 

Crass-^xaminaiion,]  After  the  examination  in  chief  of  a  witness 
is  concluded,  the  prisoner  or  his  counsel  may  cross-examine  him  to 
every  part  of  his  testimony,  (o)  And  if  he  is  not  assisted  by  an  advo- 
cate, it  is  the  duty  of  the  court  to  ask  any  questions  which  they  think 
may  tend  to  his  benefit,  {p)  If  the  witness  be  sworn,  though  he  give 
uo  evidence  for  the  party  calling  him,  he  may  be  cross-examined,  (y) 
However,  where  Captain  S.  was  called,  and  Captain  Hugh  S.  answered 
and  was  sworn,  but  after  a  few  questions,  it  was  discovered  that  Cap- 
tain JFVancis  S.  was  meant,  it  was  held  a  mistake,  and  that  the  oppo- 
site party  had  no  right  to  cross-examine  Captain  Hugh  S.  (r)  Where 
a  witness  is  called  merely  to  produce  a  document,  but  not 
sworn,  he  is  not  subject  to  cross-examination.  («)  *And  [  *439  ] 
where  a  witness,  called  to  produce  a  document,  was  sworn 
by  mistake,  and  asked  a  question  which  he  did  not  answer,  it  was 
held  that  the  opposite  party  was  not  entitled  to  cross-examine  him.  (/) 

In  the  cross-examination  of  a  witness  great  latitude  is  allowed.  (17) 
Thus,  the  party  may  ask  any  questions,  even  res})ccting  matters  com- 
municated in  professional  confidence ;  for  if  tlje  opposite  side  have 
brought  forward  their  solicitor  or  counsel,  they  have  broken  the  ties 
which  bound  him  to  silence,  (w)  It  is  also  allowed  on  cross-examina- 
tion to  ask  leading  questions ;  hut  the  witness  must  not  have  the  very 
words  put  to  him  which  he  is  to  echo  back,  {y)  Nor  must  the  ques- 
tions assume  facts  to  have  been  proved,  or  that  particular  answci*s 
have  Ixjen  given  contrary  to  the  facts,  {w)  Nor  can  the  witness  be 
asked  a  leading  question  in  respect  to  new  matter,  {x)  (18) 

(a)  Id.,  p   753.  Kt)  1  Cromp.  Mee.  &  Roe.,  94. 

(o)  1  Cliil.  Cr.  L.,  eaO.  («)  I  Chit  Cr.  L.,  621. 

ip)  hi.,  ib.  (V)  Pcake'8  Ev.,206.    24  Uow.  St.  Tr.,  785. 

(g)  1  E8p.,  857.    1  Chit.  Cr.  L.,  621.    Bnt  see  {w)  Koscoe's  Cr.  £v.,  128.    1  Chit.  Cr.  L.,  021. 

16 berg  &  Kawle,  77.    Cromp.  Mee.  &  Kos.,  94.  1  Stark  £v.,  5th  Am.  od.,  162. 

(r)  3  Car.  A  Payne,  16.  («)  8  Wash.  C.  C.  Bep.» 6(10. 

(«)  R(MCoe'8  Cr.  £v.,  128.     Moo.  &  Mai.,  514. 
4  Car  A  P.,  385.    1  Phil.  £  v.,  160. 

(17)  The  extent  to  which  counHel  may  go,  on  the  cross-examination  of  a  witneas 
as  to  iminateidal  matters,  with  a  view  to  impair  the  credibility  of  the  witness,  itists 
in  the  diflcretion  of  the  court,  and  is  not  subject  to  review  on  exception.  (La  Bean 
V.  Ftople,  6  Park.,  371.) 

(18)  A  party  seeking  to  elicit  new  matter  constituting  an  element  of  his  case,  upon 
erooD  examination  of  a  witness  produced  by  the  opposite  side,  has  not  the  ng^ht  to 
pat  leading  cpiestiouH.  As  to  such  new  matter,  the  witness  becomes  his  own.  (People 
ex  reU  Phelps  v.  N.  Y.  Oyer  and  Ttnitiiier,  88  N.  Y.,  436.)  The  range  and  extent  of 
a  croHS-examination  is,  as  a  general  rule,  within  the  discretion  of  the  court,  subject 
to  the  limitation  that  it  must  relate  to  matters  pertinent  to  the  issue,  or  which  tend  to 
discredit  the  witness,  or  impeach  his  moral  character.  (Id.)  Where  this  limitation 
has  been  regarded,  the  court  of  appeals  can  not  interfere,  save  whei*e  thei-e  haa  Vh^xl 
an  abuse  of  discretion.     {Id.^ 
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In  cross-examining  a  witness  you  can  not  state  to  him  the  contents 
of  a  letter  and  then  ask  him  if  he  ever  wrote  such  a  letter ;  but  you 
should  show  him  the  letter,  ask  him  if  it  be  of  his  handwriting,  and 
if  he  admit  it,  then  give  the  letter  in  evidence.  Or  you  may  show 
him  pai't  of  tlie  letter  and  ask  him  if  he  wrote  that  part ;  but  if  he 
do  not  admit  that  he  wrote  it,  you  can  not  then  proceed  to  examine 
him  as  to  the  contents  of  the  letter  ;  (y)  nor,  even  if  he  admit  it  to 
be  his  handwriting,  can  you  question  him  whether  statements  such 
as  you  suggest  to  him  are  contained  in  the  letter ;  but  the  entire 
letter  must  be  given  in  evidence,  (z)  But  if  such  former  declaration 
were  not  in  writing,  but  merely  by  parol,  and  not  made  by  him  as 
witness  in  a  cause,  you  may  cross-examine  him  on  the  subject  of  it, 
and  if  he  deny  it  you  may  call  another  witness  to  i)rove  it.  If,  how- 
ever, a  witness,  when  examined  in  chief,  as  to  the  occuiTence  of  a 
fact,  answer  that  he  does  not  remember  it,  the  counsel  on  the  oppo- 
site side  can  not  give  evidence  of  a  former  declaration  by  the  witness 
of  the  fact  having  occurred,  unless  he  have,  in  cross-examination, 
questioned  the  witness  as  to  such  declaration  ;  for  the  fact  may  have 
occiu'red  and  the  witness  have  formerly  declared  his  knowledge  of  it, 
yet  he  may  not  recollect  it  at  the  time  of  his  examination,  (a) 

If  on  cross-examination  the  defendant's  counsel  put  a  paper  into 
the  witnesses  hand  to  refresh  his  memory,  the  opposite  counsel  has  a 
right  to  look  at  it,  without  being  bound  to  read  it  in  evidence  ;  and 
the  opposite  counsel  may  ask  the  witness  when  it  was  written,  with- 
out being  bound  to  put  it  in.  (6) 
[  *  440  ]  *  A  witness  can  not  be  crotw-examincd  as  to  any  distinct 
collateral  fact,  for  the  purpose  of  afterwards  contradict- 
ing him.  (c)  (19)  Yet,  it  is  well  settled  that  questions  not  relevant 
may  be  put  to  a  witness  for  the  purpose  of  trying  his  credibility ; 
but  in  such  case  the  party  cross-examining  must  be  siitisfied  with  his 
answer  and  can  not  afterwards  adduce  evidence  to  contradict  him.  (d) 
Where  a  question  tending  to  impeach  the  credit  of  the  witness  is  not 

(If)  2  Brod.  A  BiDg.,  286.  (c)   Iioscoe'8  Or.  Et.,  128, 189.  7  East,  106. 

{z)  Id.,  288.  (d)  M  ,  139.     7  East.  108.     2  Camp.,  637.  688. 

(a)  III. ,299.  n.     8  Grceol.,  42.     7  Conn.  R.,  66.     Bat  see  1 

(6)  2  Car.  A  Payne,  008.  Whee  C.  (J.,  24S. 


(19)  On  the  cross-examination  of  a  witness,  lie  can  not  be  asked  as  to  a  distinct 
collateral  fact,  for  the  pui*pose  of  afterwards  impeaching*  his  testimony  by  contra- 
dicting him.  And  if  questions  involving  facts  collateral  to  the  issue  are  answered, 
evidence  can  not  afterwards  be  given  for 'the  purpose  of  contradiction.  {Nation  v. 
People,  6  Park. »  258.)  Facts  which  show  the  motive  and  temper  of  the  witness  in 
the  particular  transaction  in  question,  ai*e  not  collateral,  and  the  witness  maj  be 
ssked  as  to  them  on  cross-examination.  (Id.) 
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irrelevaut  to  the  iasuei  he  may  uot  only  be  compelled  to  answer 
it;  but  the  other  side  may  call  witnesses  for  the  express  purpose  of 
contradicting  him.  (e)  (20) 

The  questions  upon  t"he  cross-examination  should  all  be  such  as  arise 
out  of  \he  evidence  given  by  the  witness  on  his  examination  in  chief, 
or  are  calculated  to  elicit  the  witnesses  title  to  credit.  (/)  (21) 

He-exatnviation.]  When  the  cross-examination  is  completed,  the 
party  who  called  the  witness  in  chief  is  entitled  to  re-examine  him,  in 
order  to  explain  any  thing  which  may  have  been  confused  or  distorted 
by  the  questions  of  his  adversary,  during  the  cross-examination.  But 
if  he  wishes  to  introduce  any  new  matter,  he  must  request  the  court 
to  put  it  to  the  witness  ;  which  is  generally,  but  not  always,  complied 
with.  {(/) 

If  a  witness,  upon  his  cross-examination  admit  his  having  used  cer- 
tain expressions  in  a  conversation  with  a  person  not  a  party  to  the 
cause,  the  opposite  counsel,  in  re-examining  the  witness,  is  confined 
to  such  questions  as  may  elicit  the  meaning  of  the  expressions  and  the 
motives  of  the  witness  for  using  them.  But  where  a  witness  deposes 
to  certain  expressions  being  used  by  a  party  to  the  cause,  the^  counsel 
for  that  party  is  entitled  to  re-examine  the  witness  as  to  the  whole  of  the 
conversation  in  which  the  expressions  occuiTed ;  because  the  expres- 
sions are  given  in  evidence,  in  such  a  case,  as  an  admission  of  the 
party,  and  the  whole  of  the  admission  should  be  taken  together.  (Ji) 

(«)    Roscoe's  Cr.  Ev.,  133, 140.  (a)  Id.,  ib. 

If)  Malt.  Dig.,  IM.    Arch.  Cr.  PI  ,  166.  (h)  2  Brod.  &  Bing..  294. 

'20)  The  mere  fact  that  a  witness  has  been  indicted  can  not  legitimately  tend  to 
discredit  him,  or  impeach  his  moral  chaiticter.  Evidence  thereof  is  therefore  incom- 
petent. {Ri^n  V.  People,  79  N.  Y.,  593.)  But  where,  uix)n  the  trial  of  an  indictment 
for  aaaault  and  batteiy,  alleg-ed  to  have  been  committed  during'  an  affray  at  a  town 
meeting,  a  witness  was  asked,  on  cross-examination,  whether  ne  had  been  indicted 
for  an  assault  and  battery  committed  on  that  day,  and  an  objection  thereto,  was 
overruled,  and  the  witness  answered,  "Yes,"  held  that  it  was  a  fair  inference  that 
the  witness  was  indicted  as  one  of  the  participants  in  the  affray.  And  that  the 
question  was  competent  to  show  the  position  he  occupied  in  respect  to  the  contro- 
versy out  of  which  the  affray  arose,  and  his  interest  in  the  litigation,  and  as  show- 
ing prejudice  or  bias.     (Id,) 

(21)  On  the  trial  of  an  indictment  for  procuring  an  abortion,  the  defendant  having 
been  examined  as  a  witness  in  his  own  behalf,  may  be  asked,  on  cross-examination, 
whether  he  had  not  committed  other  offenses  of  a  similar  character.  (Maiiis  v.  Peo- 
viUf  9  Hun,  113.)  So,  a  witness  for  the  prisoner  may  be  asked,  on  cross-examination, 
if  he  had  been  indicted  for  assault  and  battery.  {Ryan  v.  Petyple,  19  Hun,  188.)  And 
a  prisoner  may  be  asked,  on  cross-examination,  whether  he  ma<le  any  effort  to  keep 
oat  of  the  way  of  the  sheriff,  as  attempts  to  escape,  or  to  avoid  an*est,  are  some  evi- 
dence of  a  guilty  conscience.     (Id,) 

On  cross-examination,  leading  questions,  tending  to  elicit  new  matter,  are  not 
allowed  as  a  matter  of  rigrht.  {People  v.  Genet,  19  Hun,  91.)^  As  to  the  proper  limits 
of  ft  cross-examination  of  the  accused,  offering  himself  aa  a  witness  in  his  own  behalf. 
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If  a  witness  whose  iiame  is  on  the  back  of  an  indictment,  is  called, 
merely  to  allow  the  prisoner  to  cross-examine  him,  any  question  put 
by  the  prosecutor's  coimsel  afterwards,  must  be  considered  iis  a 
re-exaniination,  and  nothing  can  be  asked  which  does  not  arise  out  of 
the  cross-examination.  (J) 

It  rests  in  the  discretion  of  the  court  before  whom  a  trial  is  had, 
whether  or  not  to  permit  the  re-examination  of  a  witness  after  the 
lapse  of  a  day,  and  after  the  examination  of  other  witnesses  ;  (^k)  or 
after  a  cause  has  been  summed  up,  and  the  jury  charged.  (J)  The 
supreme  court  will  not  interfere  with  the  exercise  of  such 
[  *  441  ]  discretion,  but  in  a  very  *  flagnmt  case,  (m)  Witnesses 
may,  however,  by  mutual  consent  of  parties,  be  examined 
or  re-examined,  of  coui-se,  at  any  stage  of  the  trial,  and  even  by  the 
jury  after  they  have  retired,  (n) 

Evidence  for  defendant^  and  in  reply  J\  The  case  for  the  prosecution 
being  closed,  the  evidence  for  the  defendant  is  produced  in  a  similar 
manner ;  and  upon  which  the  prosecutor's  counsel  may  oflFer  any 
evidence  in  reply,  which  strictly  applies  to  the  delense,  and  which 
co\j\^iom[inopartofhi8oynginalca8e.  Thus,  he  may  give  specific 
conti*adictions  to  the  evidence  given  l)y  the  witnesses  on  their  cross- 
examination  ;  he  may  call  witnesses  to  swear  that  they  would  not 
believe  the  witnesses  on  their  oath  ;  and  may  apply  an  answer  to  any 
matter  of  excuse  which  the  prisoner  has  set  up,  and  which  could  not  be 
antici].)atod.  But  he  may  not  make  a  new  case,  or  seek  to  fill  up 
chasms,  or  to  supply  the  deficiencies  of  that  on  which  he  originally 
relied,  (o)  (22) 

(is   4  Car.  &  PHvne,  ^0.  (m]  19  Wend.,  570.    4  i«l..  231. 

U')  4  WcMiil.,  2^1.  (»)  12  John.,  884.    9  Cowen,  65, 67. 

(i)   19  i'l.,.670.  (o)  Matt.  Dig.,  IM.    3  Car.  ft  P.,  4C4. 


(22)  No  unfavorable  inference  can  be  drawn  against  a  prisoner  from  his  failure  to 
give  any  evidence.  (Onmby  v.  People^  63  N.  Y.,  472.)  Ni>r  from  bis  omission  to 
exi)l{dn  circumstances  calculated  to  raise  a  suspicion  of  guilt.  (People  v.  Boding,  1 
Denio,  281  ;  S.  C.,Edm.,  8H.)  Nor  from  bisomis-^ion  to  explain  or  contradict  circum- 
stantial evidence  against  him  ;  imless  it  api>ear  that  thei*e  is  evidence  which  would 
elucidate  the  matter  in  dispute,  and  that  it  is  j>**culiarly  within  the  knowledge  of  the 
prisoner.  {Pmple  v.  MclVhorter,  4  Barb.,  438.)  He  is  not  bound  to  produce,  as 
witnes.ses,  ]>ersons  who  may,  by  possibility,  have  knowledge  on  the  subject.  He  is 
only  bound  to  produce  th(»se  who  are  i>roved  to  hav(»  been  so  circumstanced  as  to 
justify  the  conclusion  that  they  miist  hfis'n  knowl(*<lge  which,  if  divulged,  wouhl 
throw  light  ujwn  the  subject.  (Jd.)  No  inference  is  to  be  di-awn,  against  the 
prisoner,  where  the  evidence  is  circumstantial,  fi*om  an  omi.«*sion  to  give  evidence  of 

rd  character.  {P&yple  v.  Boding,  1  Denio.  2S1 ;  s.  C,  Edm..  30  ;  Onnsbv  v.  People,  63 
Y.  472;  Acklei/  v.  People,  9  Barb..  tJOO;  Dmwghoe  v.  Peoj^Je,  0  Park.,  120.)  But 
where  the  question  of  the  pnsoner's  guilt  dp]»t*nds  on  the  credibility  of  the  evidence 
of  an  accnmi>lice,  the  jui'v  may  take  into  consi<ieration  the  omission  of  the  piisoner 
to  conti'adict  the  witness,  in  respect  to  a  statement  which  it  was  apparently  in  his 
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W7iat  questions  need  not  be  a7isioered.'\  A  witness  can  not  be  com- 
pelled to  answer  any  question  which  ha^s  a  tendency  to  expose  him 
to  a  penalty,  or  to  any  kmd  of  punishment,  or  to  a  criminal 
charge.  ( j9)  (23)  It  is  not  necessary,  in  order  to  render  the  question 
objectionalile,  that  it  should  directly  criminate  the  witness.  It  is 
sufficient  if  it  has  a  tendency  to  do  so.  {q)  The  witness,  and  not  the 
court,  is  the  proper  judge,  whether  a  question  has  a  tendency  to 
criminate  him.  (?•)  The  couit  will  instruct  him,  however,  to  enable 
him  to  determine ;  and  if  the  answer  form  one  link  in  a  chain  of 
testimony  against  him,  he  is  not  bound  to  answer,  (s)  If  the  court 
thinks  the  answer  may  in  any  way  criminate  the  witness,  it  should 
allow  his  privilege,  without  exacting  from  him  to  explain  /iow  he 
would  be  criminated  by  the  answer,  which  the  truth  may  oblige 
him  to  give.  (/) 

If  a  witness  claims  the  protection  of  the  court,  on  the  ground  that 
his  answer  would  tend  to  criminate  himself,  and  there  appears  rea- 
sonable ground  to  believe  that  it  would  do  so,  he  is  not  compellable 
to  answer  ;  and  if  obliged  to  answer  notwithstanding,  what  he  siiys 
must  be  considered  to  have  been  obtained  by  comi)ulsion,  and  can 
not  afterwards  be  given  in  evidence  against  him.  But  it  seems 
doubtful  whether  the  mere  declaration  of  a  witness,  on  oath,  that  he 
l)elieves  his  answer  on  oath  would  tend  to  criminate  him,  would  or 
would  not  be  sufficient  to  protect  him  from  answering,  where  suffi- 

(P)  IPhil.  Ev.,262.     19  Wend.,  569.    6  Cow-  («)  Id.,  ib.    1  Burr's  Tr.,  246.    2  Swanst.,  215. 

en,  i:A.    13  Jolm.,  «.    4  Wash.  C.  C.  R.,  729.  4  Wend  .  2.{1. 

iq)  Koscoe's  (Jr.  Ev.,  l:{0.    3  Taunt.,  424.  (t)  4  WcnU.,  231. 
(T)  2  Nott  A  McCord,  13. 

power  to  explain.  {People  v.  Ihjle  21  N.  Y.,  578.)  It  is  error  for  the  judg-e,  in  a 
doubtful  casrt,  to  call  the  attention  of  the  jury  to  the  absence  of  proof  of  g-i)o«l  char- 
acter. (Pet)pl€  V.  Whitdy  24  Wt'iid.,  52U.)  Nor  has  the  iud^e  any  ritfht  to  ailmle  to 
the  prisoner's  omii^iiion  to  avail  himself  of  the  pnvilege  of  being*  a  witness  in  hi.s  own 
behalf.  But  the  eri'or  of  doing  so  is  cured  by  instructing  the  jury  that  no  intei*enc6 
is  to  be  drawn  from  the  fact  of  omission.     (Ruloffy,  People^  45  M.  Y.,  213.) 

(28)  In  an  action  brought  as  prescribed  in  articles  2d,  3d  or  4th  of  title  2, 
ch.  15,  of  the  Code  of  Civil  Procedures  a  stockholder,  officer,  alienee  or  agent  of  a 
coriK)ration  is  not  excused  from  answering  a  (piestion  i*elative  to  the  management  of 
the  corporation,  or  the  transfer  or  disposition  of  its  pro|)erty,  on  the  ground  that  his 
answer  may  expose  the  corporation  to  a  forfeituj-e  of  any  of  its  coj*i»orate  rights,  or 
will  tend  to  convict  him  of  a  criminal  otiense,  or  to  subject  him  to  a  penality  or  for- 
feiture. But  his  testimony  shall  not  be  used,  as  evidence  against  him,  in  a  criminal 
action  or  si>ecial  proceeiling.     {Code  Civ.  Pro.,  §  1805.) 

A  comiHjtent  witness  should  not  be  excused  from  answering  a  relevant  question, 
on  the  ground  only  that  the  answer  may  tend  to  establish  the  fact  that  he  owes  a 
debt,  or  is  otherwise  subject  to  a  civil  suit.  But  this  provision  does  not  I'equii'e  a 
witness  to  give  an  answer  which  will  tend  to  accuse  himself  of  a  crime  or  misde- 
meanor, or  to  expose  him  to  a  penalty  or  forfeiture  ;  nor  does  it  vary  any  other  rule 
respecting  the  examination  of  a  witness.     (/<2.,  }  837.) 
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cient  other  circumstauces  did  not  appear  iu  the  case  to  mduce  the 
judge  to  believe  tluit  the  aiiswer  woiild  tend  to  criminate  the 
ivituess.  (u)  It  makes  uo  diiference,  in  the  right  of 
[  *  442  ]  the  *  witness  to  protection,  that  he  had  before  answered 
in  part ;  as  he  is  entitled  to  claun  the  privilege  at  any 
stage  of  the  inquiry  ;  and  no  answer  forced  from  him  by  the  presid- 
ing judge,  after  such  a  claim,  can  be  afterwards  given  in  evidence 
against  him.  {v) 

The  privilege  of  objecting  to  a  question  tending  to  subject  the 
witness  to  penalties  or  punishment,  belongs  to  the  witness  only,  and 
ought  not  to  be  taken  by  comisel ;  who  will  not  be  allowed  to  argue 
it.  (w) 

The  coui-t  has  refused  a  motion  to  inspect  books  kept  by  defend- 
ants, which  would  have  furnished  evidence  against  them  in  a  criminal 
prosecution,  {x)  So  a  witness  is  not  compellable  to  say  that  he  pub- 
lished a  certain  paper  that  is  libellous,  (y) 

The  exemption  only  extends  to  answci's  as  to  that  class  of  offenses 
for  which  the  witness  is  yet  liable  to  be  punished.  If  the  offense  be 
barred  by  the  statute  of  limitations,  the  privilege  is  gone,  and  the 
only  remaining  question  of  privilege  is  brought  to  depend  upon  the 
question  whether  there  was  moral  turpitude  in  the  oifense,  and  how 
far  the  witness  shall  be  privileged  from  answering  in  that  view,  {z) 

The  consequence  of  answering  a  question  having  a  tendency  to 
expose  the  witness  to  a  criminal  prosecution,  penalty,  &c.,  and  to 
which  question  the  witness  might  have  demurred  is,  that  the  answer 
may  be  given  in  evidence  against  him.  (a)  If  the  witness  answers 
questions  on  the  examination  in  chief,  tending  to  criminate  himself, 
he  is  bound  to  answer  on  the  cross-examination,  though  the  answer 
may  implicate  him  in  a  tmnsaction  aflccting  his  life,  {b)  So,  if  the 
witness  begins  to  answer  he  must  proceed.  Thus,  where  the  witness, 
after  having  answered  one  or  two  questions,  on  being  further  pressed, 
appealed  to  the  court  for  protection,  Abbott,  Ch.  J.,  said :  **You 
might  have  refused  to  answer  at  all,  but  having  pailially  answered, 
3'^ou  are  now  bound  to  give  the  whole  truth."  (c)  So,  if  the  witness 
voluntarily  state  a  fact,  he  is  bound  to  state  how  he  knows  it,  though 
it  criminate  him.  {d) 

(«)  Queen  v.  Garbet,  2  Car.  &  K.,474.    1  Den.  («)  4  Wend.,  229, 208. 

C.C.,  286.  (a)  Roaooe'sCr.  £v.,  182.    1  Camp.,  80. 

(V)  Queen  y.  Garbett,  2  Car.  A  K., 474.  (b)  Id.,  ib.   Mann.  Dig.,  836,  Sd ed. 

(w)  Koscoe's  Cr.  £v.,  133.    6Cowen,254.    S  (e)  Moo.AMalk.,47.  S  Car.  A  Payne,  571,  S. 

Terg.,110.    4  Wash.  C.  C.  K.,  729.  C.    lid.,  279.    1  Simons,  848. 

ix)  2  Ld.  Raym.,  927.    1  id.,  705.    2  Stra.,  1210.  (cf)    4  N.  Hamp.  R.,  568. 

(y)  1  Stra.,  444. 
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The  consequence  of  refamig  to  answer,  is  thus  stated  by  Holroyd, 
J. :  Where  a  witness  is  entitled  to  decline  answering  a  question  and 
does  decline,  his  not  answering  can  have  no  effect  with  the  jury,  (e) 
So,  where  a  witness  demurred  to  answering  a  question,  on  the  ground 
that  he  had  been  threatened  with  a  prosecution  respecting  the  mat- 
ter, and  the  counsel,  in  his  address  to  the  jury,  remarked 
upon  the  refusal,  •Abbott,  C.  J.,  interposed,  and  said  that  [  *443  ] 
no  inference  was  to  be  drawn  from  such  refusal,  (y) 

Whether  questions,  the  answei*s  to  which  would  expose  the  witness 
to  punishment,  ought  not  to  be  allowed  to  be  put^  or  whether  the 
witness  ought  merely  to  be  protected  from  answering  such  questions, 
does  not  appear  to  be  settled.  The  better  opinion  seems  to  be  that 
such  a  question  may  be  put ;  although  there  have  been  some  deci- 
sions the  other  way.  {p) 

Not  only  is  a  witness  excused  from  answering  a  question  which 
will  expose  him  to  punishment  or  a  criminal  prosecution,  but  when 
the  direct  answer  to  a  question  will  disgrace  the  witness  and  fix  a 
stain  of  infamy  upon  his  character,  he  is  not  bound  to  answer  ;  and 
that  whether  the  question  be  material  or  not  to  the  merits  of  the 
cause  in  which  he  is  examined.  (A)  It  is  not  enough,  however,  for 
the  witness  to  allege  that  his  answer  will  have  a  tendency  to  expose 
him  to  infamy  or  disgrace.  The  question  must  be  such  that  the 
answer  to  it  will  directly  show  his  infamy  ;  and  the  court  must  see 
that  such  will  be  the  case  befoi-e  they  will  allow  the  excuse  to 
prevail.  («) 

In  this  state  a  witness  can  not  be  excused  from  answering  a  ques- 
tion relevant  to  the  matter  in  issue  on  the  ground  that  his  answer 
will  subject  him  to  a  civil  suit,  {k)  (24)     And  any  member  of  a  cor- 

(e)  2  stark.,  157.  3  Eng.  Com.  L.  Bep.,  293.         doctrine  laid  down  in  the  text  is  recognized,  it 

(/)  Ey.  A  Moo.  N.  P.  Ca.,  384,  6,  note.    16    is  said  by  the  court  that  the  practice  of  com- 

Ve».,6l.   But  sees  Stark.,  168.  pellingan  answer,  where  there  is  no  penaUjf, 


(y)  Koscoe's    Cr.    £v.,   180,   131.    6  Rogers'  seems   by  the  modem   cases   to   be.  gaining 

Hec.,45.  ground.    See  also  Moo.  A  Malk.  N.   P.  Rep., 

{h)  4  Wend.,  232.    19  id.,  660.    13  John.,  82.    4  108.    And  on  the  trial  of  a  person  charged  with 

8«Y.  &  Rawl.,  400.    8  Yeates,  420,  615.    1  Rog-  rape,  or  an  oiutuU  with  irUerU,  etc.,  the  inquiry 

er's  Rec.,  134.    1  John.,  408.    But  see  1  Phu.  may  be  made  of  the  prosecutrix  whether  she 


where  the  learned  editors  of  Phillipps  state  the    and  U  ieema  that  she  is  not  privileged  ft-om  an- 

preponderanceof  "lathorities  to  beinftivorof    swering.    19  Wend.,  192. 

enforcing  answers  to    questions  of  this   sort       U)  4  Wend.,  232     Code  Ciy.  Pro..  $  837 


preponderancepf  "lathorities  to  beinftivorof  swerin|[^    19  Wend.,  192 

enforcing  answers  to    questions  of  this   sort  {(              ' 

where  they  are  directly  pertinent.    See  also  17  U 

Wend.,  69,  681,  where,  although  the  general  272 


where  they  are  directly  pertinent.    See  also  17       jk)  2  R.  S.,  406,  (71.    See  also  2  Hogan's  Rep., 


(24)  But  the  same  section  of  the  Revised  Statutes  provide  that  this  provision  shall 
not  be  conetmed  to  require  a  witness  to  give  any  answer  which  will  have  a  tendency 
to  accuse  himself  of  any  crime  or  misdemeanor,  or  to  expose  him  to  any  penalty  or 
forfeiture,  nor  in  any  resi)ect  to  vary  or  alter  any  other  rule  respecting  tlae  ezamma- 
tion  of  witnesses. 

And  section  837  of  the  Code  of  Civil  Procedure  is  to  the  same  effect. 


443  BviDBNCS.  [Book  VIII. 

poration  aggregate,  not  named  on  the  record  as  a  party  to  the  suit, 
18  a  competent  witness  to  testify  against  the  interests  of  the  corpor- 
ation, (J)  But  whatever  may  be  the  rule  on  the  subject  of  compelling 
witnesses,  to  testify  as  to  a  matter  which  may  subject  them  to  a  civil 
charge,  it  has  been  held  that  if  they  are  parties  in  interest  to  the 
immediate  suit,  though  the  right  be  litigated  in  the  name  of  another, 
they  shall  not  bo  compelled  to  testify  as  witnesses,  (jn)  And  it  would 
seem  that  such  witnesses'  rights  are  not  changed  by  the  sUitute  just 
refeiTcd  to.  (w)  If  it  should  appear,  however,  that  the  witness  had 
volunteered  to  become  a  party,  by  purchase  or  otherwise,  for  the 
purpose  of  depriving  his  adversary  of  his  testimony,  it  seems  to  be 
well  settled  that  he  would  still  be  bound  to  testify,  (o) 

[      444  J  X"  6,  OompeUing  attendance  of  witnesses. 

Formerly,  there  wore  three  methods  of  compelling  the 
attendance  of  witnesses  in  criminal  eases,  viz. :  by  recofjfnizing  them  to 
appear  and  testify — by  serving  upon  them  a  writ  of  suh^cena  ad  testi- 
ficandum— or  a  writ  of  habeas  corpus  ad  testificandum.  Where  the 
criminal  proceedings  against  the  defendant  wei'o  instituted  by  a  com- 
plaint before  a  justice  of  the  peace,  the  justice  was  authorized,  if  there 
was  probable  cause  to  believe  the  defendant  guilty,  to  bind  by  recog- 
nizance the  prosecutor  and  all  the  material  witnesses  against  the 
defendant  to  appear  and  testify  at  the  next  court  havhig  cognizance 
of  the  otTeuse  and  in  which  the  prisoner  might  be  indicted,  (^p) 

The  entire  title  of  the  Kevihcd  Statutes  relating  to  the  arrest  and 
examination  of  oHendei*s,  recognizanc(»s  of  witnesses  to  apj^ear,  <&c., 
is  now  superseded  by  the  Code  of  Criminal  Procedure ;  which  sub- 
stitutes an  undertaking  in  the  place  of  a  recognizance. 

Recognizances  taken  in  open  coui-t,  by  a  court  of  record,  are  to  be 
entered  in  the  minutes,  and  the  substance  thereof  read  to  the  pei-son 
recognized.  ((/)  (25) 

(t\  7  Cowen,  174.  io)  Co  wen  ft  Hill '8  Notes,  741, 272. 

(m)  I  Wcnd.,20.     1  Venn.  Rep.,  181.    Anth.       ip)  i>  U.  S.,70i»,  ♦  21. 
N.  P.,  99.  (q)  Id..  746.  J  24  ;  3  Itl.,  7th  ed.,  2678. 

(ft)  2  K.  S.,  405,  h  71.    See  Cowen  ft  HUl's 
Noies,  741.  7  Cowen  174. 


r25)  Undertaking  of  Witnesses  to  appear.]— On  holding  the 
deiendant  to  answer,  the  magistrate  may  take  from  each  of  the  material, 
witnesses  examined  before  him  on  the  part  of  the  people,  a  written 
undertaking,  to  the  effect  that  he  will  appear  and  testify  at  the  court  to 
which  the  depositions  and  statement  are  to  be  sent,  or  that  he  will 
forfeit  the  sum  of  one  hundred  dollars.     (Code  Cr.  Pro.y  §  215.) 
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Sitbpoena  ad  testificandum.^  In  cases  where  the  witnesses 
[  *  445  ]    are  not  *  bound  over  by  i*ecognizance  to  appear  and  tes- 
tify, and  the  party  is  not  certain  that  they  will  attend  vol- 
untarily,  they  may  be  served  with  a  subpoena  ad  testificandum. 

Most  of  the  provisions  of  the  Bevised  Statutes,  relative  to  sub^^ce- 
nas  for  witnesses,  have  been  repealed  or  superseded  by  the  CivU  Code 
and  the  Code  of  Criminal  Procedure,  and  other  rules  substituted.(26) 

Secmity  for  appearance  of  witnesses,  when  and  how  required.] 

— ^When  the  magistrate  is  satisfied,  by  proof  on  oath,  that  there  is 
reason  to  believe  that  any  such  witness  will  not  appear  and  tes- 
tify, unless  security  be  required,  he  may  order  the  witness  to  enter  into 
a  written  undertaking,  with  such  sureties,  and  in  such  sum  as  he  may 
deem  proper,  for  his  appearance  as  specified  in  the  last  section.  (Id., 
§216. 

InfiEuits  and  married  women  may  be  required  to  give  security 
for  appearance  as  witnesses.] — Infants  and  married  women,  who 
are  material  witnesses  against  the  defendant,  may  in  like  manner 
be  required  to  procure  sureties  for  their  appearance,  as  provided  in  the 
last  section.    (Id.,  §  217.) 

Witnesses  to  be  conmiitted  on  refusal  to  give  security  fox 
appearance.] — If  a  witness,  required  to  enter  into  an  undertaking, 
appear  and  testify,  either  with  or  without  sureties,  refuse  compliance 
with  the  order  for  that  purpose,  the  magistrate  must  commit  him  to 
prison  until  he  comply  or  be  legally  discharged.  (Id.,  §  218.) 

Witness  unable  to  give  security,  may  be  conditionally  exam- 
ined.] — When,  however,  it  satisfactorily  appears,  by  the  examination  on 
oath  of  the  witness  or  of  any  other  person,  that  the  witness  is  unable  to 
procure  sureties,  he  may  be  forthwith  conditionally  examined,  on  behalf 
of  the  people,  in  the  manner  and  with  the  effect  provided  in  this  Code, 
and  must  thereupon  be  discharged.    (Id.,  §  219.) 

See  }}  620-635,  post. 

Last  section  not  applicable  to  prosecutor  or  accomplice.] — 

The  last  section  does  not  apply  to  the  prosecutor  or  to  an  accomplice  in 
the  commission  of  the  crime  charged.     (Id.,  §  220.) 

Undertakings  to  be  returned  to  Court] — When  a  magistrate  has  discharged  a 
defendant,  or  has  held  him  to  answer,  he  must  return  aU  undertakiugis  for  the 
appearance  of  witnesses  taken  by  him,  to  the  next  court  of  oyer  and  terminer,  court 
of  sessions,  or  city  court,  etc.     (Id.,  $  221.) 

(26)   SUBPCBKAS  FOR   WITNESSBG. 

Process,  defined.] — ^The  process  by  which  the  attendance  of  a  wit- 
ness, before  a  court  or  magistrate  is  required,  is  a  subpoena.  {Code  Or. 
Pro.,  §  607.) 
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Subpcmas  duces  teaim.]  If  any  person  (not  being  the  defendant)  have 
in  hid  possession  a  written  instrumcnit  which  may  \)e  requisite  as  evi- 

TVraBiBtrato 


juxy.] — A  magistrate,  before  whom  an  information  is  laid,  may  issue 
subpcBnas,  subscribed  by  him,  for  witnesses  within  the  state,  either 
on  behalf  of  the  people  or  of  the  defendant.   (Id.,  §  608.) 

District-attomqr  may  issue  subpoenas  &>r  witnesses  be- 


before  grand  jury.] — ^The  district  attorney  of  the  county  may  iesue 
subpcBuas,  subscribea  by  him,  for  witnesses  vdthin  the  state,  in  support 
of  the  prosecution  or  for  such  other  witnesses  as  the  grand  jury  may 
direct,  to  appear  before  the  grand  jury,  upon  an  investigation  pending 
before  them.    (Id.,  §  609.) 

The  district-attorney  may,  in  like  manner,  issue  subpoenas 


subscribed  by  him,  for  witnesses  within  the  state,  in  support  of  an  indict- 
ment, to  appear  before  the  court  at  which  it  is  to  be  tried.  (I(L, 
§  610.) 

Clerk ;  fidr  defendant,  on  trial] — ^The  clerk  of  the  court  at 


which  an  indictment  is  to  be  tried,  must,  at  all  times,  upon  the  applica-i 
tion  of  the  defendant,  and  without  charge,  issue  as  many  blank  subpoe- 
nas, under  the  seal  of  the  court,  and  subscribed  by  him  as  clerk,  for 
witnesses  within  the  state,  as  may  be  required  by  the  defendant.  (Id., 
§  611.) 

The  form  of  the  subpoena  is  prescribed  by  section  612  of  the  Code  of 
Cr.  Pro. 

Service  o(  by  ivhom  to  be  made.] — ^A  peace  officer  must  serve,  in 
his  county,  city,  town  or  village,  as  the  case  may  be,  any  subpoena 
delivered  to  him  for  service,  either  on  the  part  of  the  people  or  of  the 
defendant ;  and  must  make  a  written  return  of  the  service,  subscribed 
by  him,  st.ating  the  time  and  place  of  service,  without  delay.  A  sub- 
poena may,  however,  be  served  by  any  other  person.     (Id.,  §  614.) 

How  made.] — ^A.  subpoena  is  served  by  delivering  it,  or  by 


showing  it,  and  delivering  a  copy  thereof,  to  the  witness  peri<onally . 
(Id.,  §  615.) 

In  special  proceedings.] — ^All  courts  and  magistrates  having  before 
them  special  proceedings  of  a  criminal  nature,  may  issue  subpoenas  for 
witnesses,  and  punish  their  disobedience  in  the  same  manner,  as  in 
criminal  actions.    {Code  Cr.  Pro.^  §  952.) 

IVitnesses  residing  or  served  with  subpoena,  out  of  tbe 
county,  whim  and  how  compelled  to  attend.] — No  person  is  obliged 
to  attend  as  a  witness,  before  a  court  or  magistrate  out  of  the  county 
where  the  witness  resides  or  is  served  with  the  subpoena,  unless  the 
judge  of  the  court  in  which  the  crime  is  triable,  or  a  judge  of  the 
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dencc  on  the  trial,  then,  instead  of  the  common  subpoena,  he  must 
be  seized  with  asubjXBna  dticea  tecum,  commanding  him  to  bring  it 

supreme  court,  or  a  county  judge,  or  in  the  city  of  New  York,  the 
recorder  or  city  judge,  or  judge  of  the  general  sessions  of  that  city, 
upon  an  afGldavit  of  the  prosecutor  or  distnct-attomey,  or  of  the  defend- 
ant or  his  counsel,  stating  that  he  believes  that  the  evidence  of  the  wit- 
ness is  material,  and  his  attendance  at  the  examination  or  trial  neces- 
sary, shall  indorse  on  the  subpcBna  an  order  for  the  attendance  of  the 
witness.    (Id.,  §  618.) 

—  The  act  of  1836  (cb.  506,  §  4),  proi-ides  that  whenever  it  shaU  become 
necessary  to  send  snb^xsnas  into  a  forei^  county  for  witnesses  on  criminal  pi-o- 
cess,  the  district  attorney  is  empowered  to  send  them  to  the  sheriff  of  the  county 
in  which  the  said  witnesses  reside,  whose  duty  it  shall  be  to  serve  the  same,  and 
make  his  return,  without  delay,  to  such  district  attorney.     (3  R.  S.,  7th  ed.,  2580.) 

Disobedience  to  subpcena  ;  how  punished.] — ^Disobedience  to  a 
subpoena,  or  a  refusal  to  be  sworn  or  to  testify,  may  be  punished  by  the 
court  or  magistrate,  as  for  a  criminal  contempt  in  the  manner  provided 
in  the  Code  of  Civil  Precedure.     {Code  Cr.  Pro.^  §  619.) 

See  Code  Civil  Proc,  §§8-13,  853-863.  Witness  is  to  be  allowed  a  reasona- 
ble time  to  attend.  Wilkie  v.  Chadwick,  13  Wend.,  49.  Extreme  poverty 
will  excuse  non-attendance.  Peo.  v,  Davis,  15  Wend.,  602.  When  sub- 
poena is  defective.  Peo.  t.  Dutcher,  3  Abb.  N.  S.,  151.  When  not.  Peo. 
V.  Van  Wyck,  2  Cai.,  233.  A  refusal  of  a  witness  to  answer  before  grand 
jury  may  be  punished  as  a  contempt  in  court.  Peo.  v,  Kelly,  24  N.  Y., 
74  ;  Peo.  V.  Fancher,  2  Hun,  226.  Proof  for  an  attachment  aguinst  wit- 
ness failing  to  answer  need  not  be  in  writing-.  Baker  t^.  Williams,  12 
Barb.,  527. 

Cronditional  examinatioiL] — ^Disobedience  to  a  subpoena  to 


attend  and  be  examined  conditionally,  or  a  refusal  to  be  sv^om,  or  to  tes- 
tify,  may  be  punished  by  the  court  or  officer,  as  prescribed  in  section 
619.    (Id.,  §635.) 

The  Code  of  Ciml  Procedure  contains  these  provisions :  ^ 

Subpoena  ;  may  he  isstted  by  courts  of  record.] — A  court  of  record  has  power  to  issue 
a  subpoena,  requiring  the  attendance  of  a  person  found  in  the  state,  to  testify  in  a 
cause  pending'  m  that  court ;  subject,  however,  to  the  limitations  prescribed  by  law, 
with  resi)ect  to  the  portion  of  the  state  in  which  the  process  of  a  local  court  of  record 
may  be  served.     (5  7.) 

Service  of] — A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 

of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him  to  bring  with  him 
a  book  or  paper,  must  be  served  as  follows : 

1.  The  original  subpoena  must  be  exhibited  to  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance,  must  be  delivered 
to  him. 

3.  The  fees  allowed  by  law,  for  traveling  to,  and  returning  from,  the  place  where 
he  is  required  to  attend,  and  for  one  day's  attendance,  must  be  paid  or  tendered  to 
hun.     (/d.,  5852.) 

Penalty  for  disobedience.]— k  person  so   subpoenaed,  who  fails,  without 

reasonable  excuse,  to  obey  an  order  duly  served  upon  him,  made^  by  the  court  or  a 
judge,  in  an  action,  before  or  after  final  judgment  therein,  requiring  him  to  attend, 
and  be  examined,  or  so  to  attend  and  bring  with  him  a  book  or  a  paper,  la  liable,  in 
addition  to  punishment  for  contempt,  for  the  damaji^es  sustained  by  the  i>art7 
aggrieved  in  consequence  of  the  failure,  and  f60  in  addition  thereto,    (td,,^  \  ^l^^ 
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'  with  him  and  produce  it  at  the  trial.  (/)  (27)     It  is  sued  out  and 
seiTcd  in  the  same  manner  as  the  common  subpoena.     Upon  being 

(i)  Arch.  Or.  PI.,  15d. 

Svbpcdna  issued  by  fudge^  referee^  etc  J] — Where  a  judg^,  or  an  arbitrator,  referee 
or  other  person,  or  a  boai'd  or  committee  has  been  heretofore  or  is  hereafter  ezpr^sly 
authoiized  b^  law  to  hear,  try  or  determine  a  matter,  or  to  do  any  other  act  in  an 
official  capacity,  in  which  proofis  may  be  taken,  or  the  attenduice  of  a  person  as  a 
witness  may  be  requii*ed ;  or  to  require  a  person  to  attend,  either  before  him  or  it, 
or  before  another  judge  or  officer,  or  a  person  designated  in  a  commission  issued  by 
a  court  of  another  state  or  country,  to  give  testimony,  or  to  have  his  deposition  taken, 
or  to  be  examined ;  a  subpoena  may  l^  issued,  by  and  under  the  hand  of  the  judge, 
arbitrator,  referee  or  other  person,  or  the  chairman,  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend ;  and  also,  in  a  proi)er  case,  to  bring  with 
him  a  book  or  a  paper.  The  subjxBna  must  be  served  as  prescribed  in  section 
852  of  this  act.  This  section  does  not  apply  to  a  matter  arising,  or  an  act  to  be  done, 
in  an  action  in  a  coui't  of  record.     (5  854.) 

Penalty  for  disobeying,] — A  person  who  is  duly  subpoenaed,  as  prescribed 

in  the  last  section,  must  obey  the  sub^Ksna.  If  he  fails  to  do  so,  without  a  reason- 
able excuse,  he  is  liable,  in  addition  to  any  other  punishment  which  may  be  lawfully 
infficted  therefor,  for  the  damages  sustained  by  the  person  aggrieved,  in  consequence 
of  the  failure,  and  $50  in  addition  thereto,  etc.     {Id.,  §  855.) 

If  he  fails  to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 

court  of  recoi-d,  or  not  of  record,  or  if  not,  then  any  judge  of  such  a  courC  upon 
proof,  by  affidavit,  of  the  failure  to  attend,  must  issue  a  warrant  to  the  sheriff  of  the 
county,  commanding  him  to  apprehend  the  defaulting  witness,  and  bring  him  before 
the  officer,  person  or  body  before  whom  or  which  his  attendance  was  required.    (Id.) 

SiiVisequent  sections  provide  for  imprisonment  of  a  witness  disobeying  a  subpoena, 
by  failing  to  attend. 

Punishment  as  for  a  contempt.'] — A  court  of  record  has  power  to  punish,  for  a 
criminal  contemi)t,  a  pcison  guilty  of  willful  disobedience  to  its  lawful  mandate. 
{Code  Civ.  Pro  ,  §  8,  s^Uj.  3.)  This,  of  course,  includes  disobedience  to  a  subpoiua. 
(See  also,  id.,  §  14,  sub.  5.) 

(27)  Sdbpcena  duces  tbcum. 

JFbrm  of.] — If  books,  papers  or  documents  be  required,  a  direction  to  the  follow- 
ing effect  must  be  inserted  in  the  sub^na:  "And  you  are  required  also  to  bring 
with  you  the  following "  [describing  intelligibly,  tne  books,  pai)era  or  document 
required].     (Code  Cr.  Pro.,  §  613.) 

Service  of] — A  subpoena  duces  tecum  is  to  be  served  in  the  same  manner  as  an  onli- 
nary  subpcena ;  i.e.,  by  exhibiting  the  original  to  the  witness ;  delivering  to  him  a 
copy  or  a  ticket  containing  its  sul^tance,  and  paying  or  tendering  to  him  the  fees 
allowed  by  law.     {Code  Civ.  Pro.,  §852.) 

Mecords  not  to  be  removed  by.] — The  record  of  a  conveyance  of  real  property,  or 
any  other  recortl  or  dc>cument,  whereof  a  transcript  duly  certified,  may,  by  law,  be 
read  in  e>'idence,  shall  not  be  removed  by  virtue  of  a  subjKBna  duces  tecum,  from 
the  office  in  which  it  is  kept,  except  temporarily,  by  the  clerk  having  it  in  custody, 
to  a  tenn  or  sitting  of  the  court  of  which  he  is  clerk,  or  by  the  officer  having  it  m 
custody  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a  referee,  held  in  the  city  or 
town  where  his  office  is  situated.  Where  it  is  i-equired  at  any  other  place,  it  may 
be  i-emoved  by  order  of  the  supreme  court,  a  superior  city  court  or  a  county  court, 
made  in  court  and  entered  in  the  minutes,  specifying  that  the  production  of  the 
original,  instead  of  a  transcript  is  necessary.     {Id.,  §  866.) 

Books  of  acctmnt.] — A  person  shall  not  be  comi>elled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  oi-der  requiring  him  to  produce  it 
or  a  subpoena  diices  tecum.  Such  a  subpoena  must  be  served  at  least  five  days 
before  the  day  when  he  i8  required  to  attend.  At  any  time  after  ser\'ice  of  such  a 
subpoena  or  order,  the  witness  may  obtain,  upon  such  notice  as  the  judge,  referee 
or  other  officer  prescribes,  an  order  relieving  him,  wholly  or  partly,  from  the  obli- 
gations imposed  upon  him  by  the  subpoena  or  the  order  for  production,  upon  such 
terms  as  justice  requires,  touching  the  inspection  of  the  book,  or  any  portion  thereof 
or  taking  a  copy  thereof,  op  extracts  therefrom,  or  otherwise. 
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served  with  this  subpceua,  the  witness  must  attend  at  the  trial,  with 
the  instrument,  and  produce  it  in  evidence,  unless  he  have 
some  good  excuse  for  withholding  it ;  of  the  *  validity  of  [  *  446  ] 
which  excuse,  the  court,  and  not  the  witness,  is  to  judge. 
(k)  It  is  no  excuse  that  the  legal  custody  of  the  instrument  belongs 
to  another,  if  it  be  in  the  actual  possession  of  the  witness.  (J)  But 
if  it  tend  to  criminate  himself  ;  (m)  or  his  client  (the  witness  being 
an  attoniey);  (w)  or  if  it  be  his  title  deed,  (o)  the  court  will  not  com- 
pel him  to  produce  it.  It'  the  witness,  instead  of  bringing  the 
l^apers,  &c.,  required,  deliver  them  to  the  opposite  party,  by  whom 
they  are  withheld,  the  court  will  allow  secondary  evidence  of  their 
contents  to  be  given,  without  a  notice  to  produce  the  originals,  (p) 
So  where  a  paper  is  held  by  the  attorney  of  a  third  person,  as  such. 
(q)  Other\;\Tse  where  the  couit  of  chancery  ordered  a  paper  depos- 
ited with  a  party's  attorney,  which  was  no  part  of  his  title ;  for  thq 
party  himself  might  have  boon  compelled  to  produce  it.  (r)  The 
party's  attorney  can  not  be  compelled  to  produce  a  paper  against  him 
which  was  received  professionally,  though  in  respect  to  another  cause 
r.jiin  the  one  on  trial,  (ft) 

As  to  particularity  of  description,  the  general  clause  in  the  sub- 
[)oena,  to  produce  all  letters,  papers  or  documents  touching  or  con- 

(k)  Arch.  Cr.  PI.,  159.    9  £ast,  473.  (o)  1  Bam.  &  Cress.,  253.  8  Car.  &  Payne,  501- 

I/)    III.,  ib.    1  EaBt,  473.    1  Camp.,  14,  180,  n.     -2  llogan's  Bep.,  272. 
G  bsp.,  116.  (p)  4  Esp.,  256 

(»)  See  1  Esp.,  105.  iq)  1  Oar.  &  Payne,  356. 

(n)  4  Bun-.,  1637.  (r)  9  Kam.  &  Cress.,  288. 

(M)  12  Moore,  520. 

An  order  may  be  made  as  prescribed  in  this  section,  by  a  judg-e  of  the  court,  or, 
in  a  special  proceeding*  pending*  out  of  court,  before  an  officer,  by  the  officer,  or,  in 
either  case,  by  a  referee  duly  appointed  in  the  cause,  and  authorized  to  hear  tes- 
timony. 

A  justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may  make  such  an 
order,  in  an  action  bi-ought  in  his  court,  at  any  time  after  the  commencement  thereof. 
{Id.,  $  867.) 

Books,  etc,,  of  a  corporation^] — The  production,  upon  a  trial,  of  a  book  or  paper, 
belonging  to  or  under  the  conti-ol  of  a  coriwration,  may  be  compelled,  in  like  manner 
as  if  it  was  in  the  hands,  or  under  the  control,  of  a  natural  pei-son.  For  that  pui'pose, 
a  subpoena  duces  tecum,  or  an  order,  nia<le  as  prescribed  in  the  last  section,  as  the 
case  requires,  must  be  dii^ected  to  the  president,  or  other  head  of  the  cori)Oi'*ation,  or 
to  the  officer  thereof  in  whose  custody  the  book  or  paper  is.     (Id.,  §  868.) 

Personal  attendance  of  c^istodian.] — In  a  case  specified  in  the  last  section, 

or  where  a  subpoena  duces  tecum,  or  an  order  made  as  prescribed  in  section  867 
requires  a  public  officer  to  attend,  and  bi-ing  a  book  or  paper  under  his  control,  the 
subpoena  or  order  is  deemed  to  l>e  sufficiently  obeyed  if  the  book  or  paper  is  pro- 
duced by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the  public  office, 
who  poesesses  the  requisite  knowledge  to  identify,  and  to  testify  respecting  the  pur- 
poses for  which  it  is  used. 

If  the  personal  attendance  of  a  particular  officer  of  the  corporation,  or  public  officer, 
is  required,  a  subpoena  without  duces  tectum  clause,  must  also  be  served  upon  him. 
{Id,,  }  869.) 
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corning  the  matter  in  dispute  can  hardly  be  relied  on.  The  pa^^er 
.should  be  described.  Such  a  general  notice  to  an  attorney,  given 
with  a  view  to  elicit  a  letter  in  his  hands,  or  lay  the  foundation  of 
secondary  evidence  has  been  held  insufficient.  (^) 

Habeas  coi-pus  ad  testijicaiidwm.^  If  the  witness  be  in  custody  at  the 
time  of  the  trial,  the  only  way  of  bringing  him  into  court,  to  give 
evidence,  is  by  habeas  corpus  ad  testificandum,  (w) 

Formerly,  the  cases  in  which  this  writ  could  be  issued,  and  the 
proceedings  under  it,  were  regulated  by  the  Bevised  Statutes,  (v) 
But  the  entire  title  of  those  statutes,  relating  to  writs  of  habeas  cor- 
pus  and  ceitiorari,  was  repealed  by  Laws  of  1880  (ch.  245).  The 
proceeding  is  now  governed  by  the  provisions  of  the  Oode  of  Civil 
Procedure.  (28) 

(I)   Rv.  A  Moo.  N.  P.  Cas.,  Mi.  («)  2  B.  S.,  559. 

(tt)  1  riiil.  Ev.,  6.    Arch.  Cr.  PI.,  160. 

(28)  Habeas  corpus  to  bring  up  a  person  to  testify. 

Is  a  state  vyrlt.] — The  writ  of  Tiobeas  corvus  to  bring  up  a  person  to  testify,  or 
to  answer,  is  a  state  writ.     {Code  Civ,  Pro.,  o  1991.) 

By  whotn  issued  or  allowed— court  or  Judge,] — A  court  of  record,  other  than  a  justice's 
couH  of  a  city,  or  a  judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special  proceeding,  civil  or 
criminal,  pending  therein,  to  issue  a  writ  of  habeas  corpus^  foi*  the  purjwse  of  bring- 
ing befoi-e  the  (tourt  a  prisoner,  detained  in  a  pail  or  i)ri8on  within  tiie  state,  to  testily 
as  a  witness  in  the  action  or  special  proceeding  in  behalf  of  the  applicant.  (Id,, 
§2008.) 

Byiudge,"] — Such  a  writ  may  also  l>e  issued  by  a  justice  of  the  supreme 

court,  ui>on  the  application  of  a  party  to  a  8i>ecial  proceeding,  civil  or  criminal,  pend- 
ing before  an  officer  or  body  authorized  to  examine  a  witness  therein.  In  a  case 
specified  in  this  section,  the  wi*it  may  also  be  issued  by  a  judge  of  a  superior  city 
court,  a  county  judge,  or  a  special  county  judge,  residing  within  the  county  whei-e 
the  officer  resides,  l^fore  whom,  or  the  court  or  other  body  sits,  in  or  before  which  the 
special  proceeding  is  pending.     {Id,,  §  2009.) 

In  suit  b^ore  a  justice  oftfie  peace,  etc,] — Such  a  writ  may  also  be  issued  by 

a  justice  of  the  supreme  court,  upon  the  application  of  a  party  to  an  action  pending 
before  a  justice  of  the  peace,  or  m  a  justice's  court  of  a  city,  or  a  district  court  of  the 
city  of  New  York,  to  bi-hig  before  the  justice  or  court,  to  be  examined  as  a  witness,  a 
pnsoner  confined  in  the  jail  of  the  county  where  the  action  is  to  be  tried,  or  an 
ailjoiiiin.ir  <-(>unty.  In  a  case  sjiecified  in  tms  section,  the  writ  may  alsA  be  issued  by 
a  judge  of  a  sui)erior  city  court,  a  county  judge  or  a  special  county  judge,  residing 
within  the  county  where  the  justice  resides,  or  the  court  is  located,  or  the  ]^risoner  is 
confined,  as  the  case  may  be.     {Id.,  §  2010.) 

Qualification  of  last  three  sectums,]—  A  writ  shall  not  be  issued,  bv  virtue 

of  either  of  the  last  three  sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor 
shall  it  be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence  for  a  fel- 
ony ;  except  where  the  application  is  made,  in  behalf  of  the  people,  to  bring  him  up 
as  a  witness  on  the  trial  of  an  indictment,  and  then  only  by  and  in  the  discretion  of  a 
justice  of  the  supreme  court,  or  a  judge  of  a  suiwjrior  city  court,  upon  such  notice  to 
the  district  attorney  of  the  county  wherein  the  prisoner  was  convncted,  and  upon 
such  terms  and  conditions,  and  under  such  regulations,  as  the  judge  prescribes. 
(Id.,  }  2011,  as  amended  by  Laws  of  1880,  ch.  301.) 

Application  for  writ.'] — An  application  for  a  writ,  made  as  prescribed  in  either  of 
the  foregoing  sections  of  this  article  must  be  verified  by  affidavit,  and  must  state  : 

1.  The  titie  and  nature  of  the  action  or  special  proceeding,  in  regard  to  which  the 
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[  *  4 17  ]         *  It  seems  the  affidavit  on  which  the  application  for  the 
writ  i^  made  would  be  sufficient,  even  in  the  cases  specified 

testimony  of  the  witness  is  desired  ;  and  the  court  or  body,  in  or  before  which,  or 
the  officer  before  whom  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  necessary  to  the  applicant, 
on  the  trial  of  the  action,  or  the  heainng  of  the  special  proceeding,  as  he  is  advised 
by  counsel  and  verily  believes. 

3.  The  place  of  contiuement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence  for  a  felony. 

But  where  the  attorney-general  oi*  district  attorney  makes  the  application,  he  need 
uot  swear  to  the  ml  vice  of  counsel,     (/d.,  }  2012.) 

Parties  to ;  allowance ;  sealing  aiid  issuiihg  ;  service  arvd  return  ;  proceedings  and 
order  upon,  etc.] — This  being  a  **  state  writ,"  the  sections  of  the  Code  of  Civil  Proce- 
duret  relating  to  state  writs  (§§  1992  to  2007),  are  applicable  to  it,  on  the  above  sub- 
jects. 

JVhen  returnable.] — Except  where  special  provision  is  otherwise  made  in  thLs  act, 
a  state  wiit  may  be  made  returnable  forthwith,  or  at  a  future  day  certain,  as  the 
case  i-equires.     (Id.,  §  1998.) 

Rfturji  to  writ ;  remanding  prisoner.] — The  return  to  a  writ  issued  as  prescribed 
in  this  article,  must  state  for  what  cjause  the  prisoner  i^  held ;  and  if  it  appeara, 
therefore,  that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or  special  proceed- 
ing or  by  virtue  of  a  commitment  upon  a  criminal  charge,  he  must,  after  having  tea- 
tiiied,  be  remanded,  and  again  committed  to  the  prison  fi*om  which  he  was  taken. 
{Id,,  i  2013.) 

How  served.] — Except  where  special  provision  is  otherwif?e  made  in  this  act,  a  state 
writ  must  l>e  pei*sonally  served,  in  like  manner  as  a  summons  issued  out  of  the 
supreme  court ;  and  each  provision  of  this  act,  relating  to  the  personal  service  of 
such  a  summons  upon  a  defendant,  applies  to  the  service  of  a  state  writ.  (Id.,  §  1999.) 

A  writ  of  habeas  corpus  can  be  served  only  by  an  elector  of  tHe  state. 

Where  the  prisoner  is  in  custocly  of  a  sheriff,  coroner,  constable  or  mai*shal  the  ser- 
vice is  not  complete,  unless  the  person  serving  the  writ  tendei*s  to  the  officer  the  fees 
allowed  by  law  for  bringing  up  the  prisoner,  and  deliver  to  him  an  undertakin«r,  • 
with  at  least  one  sui-ety,  in  a  sum  sjiecified  therein,  to  the  effect  that  the  sui'ety  will 
pay  the  charges  of  caiTying  back  the  prisoner,  if  he  shall  ))e  i*emanded  ;  anJ  that 
the  prisoner  will  not  escape  by  the  way,  either  in  going  to,  remaining  at,  or  i^itum- 
hig  from  the  place  to  which  he  is  to  l)e  taken.  The  sum  so  specified  must  be  at  least 
t^ce  the  sum  for  which  the  prisoner  is  detained,  if  he  is  detained  for  a  specific  sum 
of  money ;  if  not,  it  must  be  $1,000.     (Id.,  }  2000.) 

F\ies  to  persons  not  officers.] — A  court,  or  a  judge,  allowing  a  writ  oi  habeas 

corpus,  directed  to  any  pei-son  other  than  a  sheriff,  coroner,  constable  or  marshal, 
may,  in  its  or  his  discretion,  i-equire  the  applicant,  in  order  to  render  the  service 
thereof  complete,  to  pay  the  charges  of  bringing  up  the  prisoner.  In  that  case  the 
amount  of  the  charges,  not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  sim- 
ilar service,  must  be  specified  in  the  certificate  allowing  the  writ.     (Id.,  §  2001.) 

Last  two  sections  qiudified.] — The  last  two  sections  are  not  applicable  to  a 

case  where  the  writ  is  allowed  upon  the  application  of  the  attorney-general,  or  a  dis- 
trict attorney.     (Id.,  §  2002.) 

Where  person  conceals  himself,  etc.] — A  writ  of  habeas  corpus,  issued  as  pre- 
scribed in  article  second,  or  article  thii'd,  of  this  title,  may  be  served  by  delivering  it 
to  the  person  to  whom  it  is  directed.  If  he  can  not  be  found,  with  due  diligence,  it 
may  be  served  by  leaving  it  at  the  jail,  or  other  place  in  which  the  prisoner  is  con- 
fined, with  any  under  officer  or  other  person  of  proper  age,  having  charge,  for  the 
time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees  or  charges  for  bring- 
ing up  the  prisoner.  If  the  person  upon  whom  the  writ  ought  to  be  served  keeps 
himwilf  concealed,  or  refuses  admittance  to  the  x>erson  attempting  to  serve  it,  it  may 
be  wrvf^d  by  affixing  it  in  a  conspicuous  place  on  the  outside,  either  of  his  dwelling- 
house  or  of  the  place  whei*e  the  prisoner  is  confined.  In  that  case,  the  service  i  ^ 
complete,  without  tendering  the  fees  or  charges  for  bringing  up  the  prisoner.  {Id., 
(2003.) 

Time  of  returning  writ.] — Where  a  writ  of  habeas  corpus  is  returnable  on  a  day 
certain,  the  return  must  be  made  at  the  time  and  place  specified  therein.  Whnr' 
8ach  a  writ  is  returnable  forthwith,  at  a  place  witmn  twenty  nules  of  th^  \)\8kC,^  cn^ 
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by  the  statute,  without  any  clause  stating  a  willingness  to  attend. 
Where  the  party  is  an  actual  prisoner,  there  is  n<5  reason  why  he 
should  not  be  compelled  to  attend,  (x)  But  the  clause  seems  necessary 
where  the  witness  is  not  a  prisoner  ;  as  if  he  be  a  seaman  on  board 
a  man  of  war  ;  or  a  soldier  in  the  army  ;  in  which  cases  he  should 
be  served  with  a  subpoena,  (y) 

No  notice  is  necessaiy  to  be  given  to  the  opposite  party  of  the 
application  for  this  writ.  (2?)  The  process  is  complete  when  the  judge 
or  oflScer  has  indorsed  his  allowance  upon  it.  (a) 

If  the  habeas  corpus  be  allowed  by  an  officer  of  competent 
authority,  and  be  not  void  on  its  face,  it  is  the  duty  of  the  officer  to 
whom  the  same  shall  l>e  delivered,  to  obey  and  return  it  according 
to  the  conmiand  thereof,  in  the  manner  and  within  the  time  pre- 
scribed by  law,  under  a  penalty  of  $500.  (6)  (29)  And  though 
irregularly  or  erroneously  issued,  he  is  bound  to  obey  ;  for  it  will 
protect  him  against  an  action  lor  an  escax^e.  (c)  So,  though  it  do  not 
say  to  te^^iify^  if  it  have  equivalent  words,  or  do  not  directly  specify 

(ar)  Cowen  ft  mil's  Notes,  18.  2  Stark.  Ev.,       (a)  See  form  of  this  writ,   Cowon  A  Hill's 
113,  note  (c).  Notes,  18. 

ly)  Id.,  ID.  (ft)  2  R.  S.,  602,  i  20.    6  Cowen,  176. 

(«)  ConkUng's  Pr.,  264.  (c)  6  Cowen,  176. 


service,  the  return  must  be  made  and  the  prisoner  must  be  produced  within  twenty- 
four  hours  after  service ;  and  the  like  time  must  be  allowed  for  each  additional 
twenty  miles,     (id.,  }  2006.) 

To  briv^  up  convicts.] — Whenever  any  convict  confined  in  any  county  or  state 
prison,  shall  be  considered  an  important  witness  in  behalf  of  the  people  in  this 
state,  upon  any  criminal  prosecution  against  any  other  convict,  or  agfainst  any  ]>erson 
indictea  for  a  felony,  by  the  district  attorney  prosecuting  the  same,  it  shall  be  the 
duty  of  any  justice  of  the  supi-eme  court,  in  his  discretion,  upon  the  affidavit  of 
such  district  attorney,  to  grant  a  habeas  corpus  for  the  purpose  of  bringing*  such 
person  before  the  proper  court,  to  testify  on  such  prosecution.  (Laws  of  li^7,  ch. 
460,  $  150,  as  amended  by  Laws  of  1880,  ch.  416  ;  3  R.  8.,  7th  ed.,  2624.) 

Whenever  it  shall  appear  to  the  court  in  which  an  indictment  is  pending, 

and  to  be  tried  against  any  person,  for  any  offense  committed  by  him  while  imprisoned 
in  any  county  prison,  or  any  one  of  the  state  prisons,  on  the  person  of  any  other 
individual  confined  in  such  jail  or  state  pidson,  that  any  other  person  confined  in  any 
county  prison,  or  in  any  of  the  state  pnsons,  is  an  important  witness  in  behalf  of 
the  person  so  indicted,  such  court  is  hereby  authorized  to  grant  a  writ  of  habeas 
corpus  for  the  purpose  of  bringing  such  prisoner  liefore  such  court,  to  testify  upon 
the  trial  of  such  indictment,  in  behalf  or  the  i)er8on  making  the  application.  (/c2., 
§  155.) 

(29)  Ddtt  of  offiobb. 

Officer  to  obey  and  return  icrit;  prniaUy  for  disobedience,] — Any  officer  to  whom  a 
writ,  issued  as  prescribed  in  this  article,  is  delivered,  must  obey  the  same,  according 
to  the  exigency  thereof,  and  make  a  return  thereto  accordingly.  If  he  i^efuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issuea  upon  the  application 
of  the  attorney-general  or  a  district  attorney,  or,  in  any  other  case,  to  the  party  on 
whose  application  the  writ  was  issued,  the  sum  of  $500.  But  where  the  prisoner  is 
confined  under  a  sentence  of  death,  a  return  to  that  effect  is  a  sufficient  obedience  to  the 
writ,  without  producing  him.    (Code  Civ.  Fto.^  {  2014.) 
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a  place  of  return,  if  this  can  be  gathered  from  the  whole  process  ;  as 
if  it  be  returnable  before  a  judge,  his  office  shall  be  intended  though 
not  mentioned.  And  even  though  the  writ  be  altered  after  it  issue, 
if  this  be  without  the  sheriff's  consent,  it  will  still  protect  him.  (d) 
So,  if  it  be  issued  coUusively.  (e) 

A  sheriff  is  bound  by  this  writ  to  bring  up  one  in  execution  in  a 
civil  suit,  on  being  tendered  the  expenses  of  bringing  up  and  return- 
ing  the  prisoner.  (/)  The  statute  prescribes  the  amount  of  the 
sheriff's  fees,  &c.  {(/)  (30) 

6.    Witnaisas — their  fees  and  azpanaaa. 

The  Revised  Statutes  provide  that  when  a  pei-son  attends  the  oyer 
and  terminer  or  sessions,  as  a  witness  in  behalf  of  the  people, 
on  subpoena,  recognizance,  or  on  request  of  the  public  prose- 
cutor, from  another  state  or  territory  of  the  United  States,  or 
from  any  foreign  country  ;  or  if  such  witness  be  poor,  on 
either  fact  *  appearing,  the  court  may  by  order  in  its  min-  [  *  448  ] 
utes  direct  the  county  treasurer  to  pay  him  such  sum  of 
money  as  shall  seem  reasonable  for  his  expenses ;  to  be  paid  to  the 

«D  Id.,  ib.  (/)  5  ill.,  867. 

(e)  18  Joha.,  49.  ig)  2  U.  S.,  752.  (11 ;  8  id.,  7th  ed.,  2579. 


(30)  Febs  of  sheriff  and  constables. 

Sheriff ^  for  serving  subpoRruM.  ] — For  serving  a  warrant,  or  performing  any  other 
duly  wmch  mav  be  performed  by  a  constable,  the  sherltf  is  entitled  to  the  same  fees 
as  are  allowed  by  law  to  a  constable,  for  such  service.  (2  R.  S.,  752,  §  11 ;  3  ui.,  7Ui 
ed.,  2579 ;  Code  Cio.  Pro.,  §  3307,  sub.  17.) 

The  fees  hei'ein  allowed  for  services,  except  those  which  are  otherwise  provided  for, 
shall  be  county  charges,  and  shall  be  audited  by  the  board  of  supervisore  of  the 
county  in  which  such  services  are  rendered,  and  shall  be  paid  in  the  same  manner  as 
other  contingent  charges  of  the  county.     {Id.,  753,  }  12 ;  3  id.,  7th  ed.,  2579.) 

Ocmstables,  for  serving  subpcenas.  J — For  serving  each  subpoena,  in  a  criminal  case, 
a  constable  is  allowetl  twenty-iive  cents,  and  for  every  mile  travele<i,  in  serving  each 
subpcena,  going  and  returning,  five  cents.  (Laws  of  1866,  ch.  692,  }  8,  as  amended 
by  Laws  of  1677,  ch.  89 ;  3  R.  8.,  7th  ed.,  2585.) 

-Mileage.] — Whenever  a  subpoena  for  witnesses  in  criminal  cases  or  com- 
plaints, containing  one  or  more  names,  shall  be  served  by  a  constable  or  other  officer, 
such  officer  shall  be  allowed  for  nuleage  only  for  the  distance,  going  and  returning, 
actually  traveled  to  make  such  service  upon  all  the  witnesses  in  such  case  or  com- 
plaint, and  not  separate  milea^  for  each  witness ;  unless  the  board  of  supervisors 
auditing  accounts  for  such  services  shall  deem  it  equitable  to  make  a  further  allow- 
ance.    (Laws  of  1836,  ch.  506,  &  1 ;  3  R.  8.,  7th  ed.,  2580.) 

Sheriff,  on  habeas  oorpns.] — For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  cor^ 
pms,  to  inquire  into  the  cause  of  detention,  the  sheriff  is  entitled  to  one  dollar  and  fifty 
cents ;  and  for  traveling  to  and  from  the  jail,  twelve  cents  for  each  mile.  For  bring- 
ing up  a  prif^oner,  upon  any  other  writ  of  habeas  corpus,  the  same  fees ;  and  for 
attending  the  court  or  judge  thereupon,  one  dollar  for  each  day.  The  sheriff  is  enti- 
tled«  in  addition  to  the  siuiis  specifiea  in  this  subdivision,  to  his  actual  and  necessary 
{QkU  City.  Pro.,  {  8807,  sub.  16.) 
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witness  or  his  order,  on  producing  a  ceii;ified  copy  of  the  order  of 
the  court,  to  the  county  treasurer,  (z)  (31) 

(D  2  B.  S.,  753,  H  13,  U,  15.     8  id.,  Tthed.,  2679. 

(31)  By  the  act  of  1869  (ch.  155,  6  1),  it  Ls  provided  that  in  all  cases  in  which  courts 
ai*e  now  authorized  by  law  to  niake  allowance  for  the  expenses  of  poor  witnesses, 
who  attend  the  trial  ot  indictments  in  Iwihalf  of  the  peojile,  a  justice  of  the  supreme 
court  of  the  judicial  district  in  which  any  indictment  may  be  pending,  for  a  crime 
above  the  grade  of  misdemeanor,  is  empowei-od,  upon  application  of  the  district 
attorney  of  such  county,  either  l)efoi'e  or  after  th<*  ti-ial,  to  make  an  order  for  com- 
pensating" any  witness,  for  attendance  upon  the  ti-ial  of  such  indictment  in  behalf  of 
the  i>eopTe,  from  any  other  state  or  teriitory,  in  such  sum  per  diem  and  expenses  as 
said  justice  under  the  circumstances,  shall  deem  reasonable.     Such  allowance  shall 


pentling 

in  any  court  of  sessions,  the  county  judge  of  the  county  in  which  su(;h  court  shall  be 
held  shall  have  the  same  power  that  is  confen-ed  by  the  above  section  upon  justices 
of  the  supreme  court.     (3  R.  S„  7th  ed.,  2586.) 

The  act  of  1846  (ch.  59)  provides  (§  1),  that  when  any  i>erson  shall  attend  a  circuit 
court,  on  the  trial  of  an  indictment  i-enioved  fn)m  any  court  of  oyer  and  terminer  into 
the  supreme  court,  as  a  witness  in  behalf  of  the  people  of  this  state,  upon  the  request 
of  the  public  prosecutor,  or  upon  a  subpoena,  or  by  virtue  of  a  recognizance  for  that 
puri>ose  ;  and  it  shall  appear  that  such  pei-son  has  come  fi*om  any  other  state  or  terri- 
tory of  the  United  States,  or  from  any  foreign  countiy,  or  that  such  person  is  poor, 
the  judge  presiding  at  such  court  may,  by  an  order  in  the  minutes  thereof,  direct  the 
county  treasurer  to  pay  such  witness  such  sum  of  money,  as  shall  seem  reasonable, 
for  his  expenses  ;  which  order  shall  be  of  the  same  effect,  and  upon  which  the  same 
proceedings  shall  be  had,  as  if  the  same  had  been  made  by  a  court  of  oyer  and  ter- 
miner or  court  of  general  sessions,  under  the  13th  section  of  title  8,  chapter  2  and  part 
4  of  the  Revised  Statutes.     (3  R.  S.,  7th  ed.,  2582.) 

Pat/mnit  to  witnesses  und^r  committfunt.] — When  any  j)ei'son  shall  have  been  com- 
mitted as  a  witness  in  behalf  of  the  {leople  of  this  state,  in  any  cause  pending  in  the 
court  of  special  sessions  of  the  city  and  county  of  New  York,  and  it  shall  appeal*  that 
su(  h  i>erson  is  poor,  the  said  court,  in  its  discretion,  may,  by  an  order  in  its  minutes, 
direct  the  county  treasurer  to  pay  such  witness  such  sum  of  money,  not  exceeding 
ten  dollars,  as  shall  seem  reasonable  to  the  court.  The  clerk  of  said  court  shall 
immediately  make  out  and  deliver  a  certified  copy  of  such  order  to  the  person  in 
whose  favor  the  same  is  made,  without  fee.  Upon  the  production  of  such  certified 
copy  to  the  county  ti*eaf?urer,  he  shall  pay  to  the  person  authoiized  to  receive  it  the 
bum  of  money  so  directed  to  be  paid  ;  which  shall  be  allowed  to  said  treasurer  in  his 
accounts.     (Laws  of  1859,  ch.  491,  {  3  ;  :J  R.  S.,  7th  ed.,  2556.) 

Witnesses*  fees,  generally.] — A  witness  in  an  action  or  a  special  proceeding,  attend- 
ing before  a  court  of  recora,  or  a  judge  thereof,  is  entitled,  except  where  another  fee 
is  sp^ally  prescribed  by  law,  to  fifty  cents  for  each  day' s  attendance ;  and  if  he 
resides  more  than  three  miles  from  the  place  of  attendance,  to  eight  cents  for  each 
mile,  going  to  the  place  of  attendance.     {Code  Civ,  Pro,,  §  3318.) 

By  the  Code  of  Criminal  Procedure — 

The  rules  as  to  the  compensation  of  witnesses  attending  trials  in 
criminal  cases,  prescribed  by  special  statutes,  are  continued  as  there 
defined.    (§394.) 

Payment  of  expenses  of  witness,  when  he  is  from  witb- 
ont  tiie  connty,  or  is  poor.] — When  a  person  attends  before  a  magis- 
trate, grand  jury  or  court,  as  a  witness  on  behalf  of  the  people,  upon  a 
subpoena,  or  pursuant  to  an  undertakiug,  and  it  appears  that  he  has 
come  from  a  place  out  of  the  county,  or  that  he  is  poor,  the  court,  if  the 
attendance  oi  the  witness  be  upon  a  trial,  by  an  order  entered  upon  its 
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7«    Privilage  of  witnauMi  from  anrest 

The  provisions  of  the  Revised  Statutes,  on  this  subject,  were 
repealed  by  Laws  of  1877,  oh.  417,  and  therefore  are  no  longer 
applicable.  The  rules  now  governing,  are  to  be  found  in  the  Code 
of  Oivil  Procedure.  (32) 

The  privilege  extends  only  to  an  exemption  from  arrest,  and  does 


minutes,  or  in  any  other  case,  the  county  judge,  or  in  the  city  of  New 
York,  the  recorder  or  city  judge,  or  jud^e  of  the  general  sessions  of  that 
city,  by  a  written  order,  may  direct  the  county  treasurer  to  pay  the 
witness  a  reasonable  sum,  to  be  specified  in  the  order  for  his  expenses. 
(Id.,  §  616.) 

Comity  txeasnrer  to  pay  on  order.] — Upon  the  production  of  the 
order,  or  a  certified  copy  thereof,  the  county  treasurer  must  pay  the 
witness  the  sum  specified  therein,  out  of  the  county  treasury.  (Id.,  §  617.) 

(32)  Priyilsob  op  wmrsss  fbom  arbbst. 

WU-ness,  when  exempt.] — A  person  daly  and  in  good  faith  subpoenaed  or  ordered 
to  attend,  for  the  purpose  of  being  examined,  in  a  case  whei*e  his  attendance  may 
lawfully  be  enforced  by  attachment,  or  by  commitment,  is  pnvUeged  from  arrest  in 
a  civil  action  or  a  special  proceeding,  whUe  going  to,  remaining  at,  and  returning 
from,  the  place  where  he  is  required  to  attend.     (Code  Civ.  Pro.,  §  860.) 

—  iVhen  to  be  discharged  from  arrest.] — The  coui't  from  whi<;h  a  supoena, 
served  in  good  faith,  was  issued,  or  by  which  an  order  was  ma<le  i*equiiing  a  person 
to  attend,  for  the  purpose  of  being  examined  ;  or  a  judcpe  thei-eof,  u))on  proof,  by  affi- 
davit, of  the  facts,  must  make  an  order  directing  the  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  the  last  section.     {Id.,  §  861.) 

By  whom  to  be  disc?iarged.] —  A  justice  of  the  supreme  court,  in  any  part  of 

the  state,  or  a  county  judge,  or  a  judge  of  a  superior  city  court,  within  his  aistrict, 
has  the  like  authority  as  a  judge  of  the  court,  to  make  an  order  for  a  discharge,  in 
a  case  specified  in  the  last  section.  Upon  satiHfactory  proof,  by  affidavit,  of  the 
facts,  he  must  also  make  an  order,  directing  the  discharge  of  a  person  arrested,  in 
violation  of  section  860  of  this  act,  whei*e  a  subpcena,  served  in  good  faith  upon  the 
person  arrested,  was  issued  as  i)rescribed  in  section  854  of  this  act.  (Id.,  §  862,  as 
amended  by  Laws  of  1877,  ch.  416.) 

Arrest  when  wrid ;  penalty.  \ — An  arrest  made  contrary  to  the  foregoing  provisions 
of  this  title,  is  absolutely  void,  and  is  a  contempt  of  the  court,  if  any,  from  which  the 
subpoena  was  issued,  or  by  which  the  witness  was  dircct«<l  to  attend.  An  action 
may  be  maintained  by  the  pei*son  an^Nsted,  against  the  officer  or  other  person  mak- 
ing such  arrest,  in  which  the  plaintiff  is  entitled  to  recover  treble  damages.  A  sim- 
iliu-  action  may  also  be  maintained  in  a  like  case,  by  the  party  in  whose  behalf  the 
witness  was  subpcenaed,  or  the  ordtn*  pi*ocured,  to  recover  the  damages  sustained 
by  him,  in  consequence  of  the  arrest.     {Id.,  J  863.) 

Sheriff,  etc.,  when  not  liable.] — But  a  shenff,  or  other  officer  or  person,  is  not  so 
liable,  unless  the  person  claiming  an  exemption  from  arrest  makes  an  affidavit,  if 
required  by  the  sheriff  or  officer,  to  the  effect  that  he  was  legaUy  subpoenaed 
or  ordered  to  attend,  and  that  he  was  not  so  subpoenaed  or  ordered  by 
his  own  procurement,  with  the  intent  of  avoiding  arrest.  In  his  affidavit  he  must 
specify  the  court  or  officer,  the  place  of  attendance,  and  the  cause  in  which  he  was 
subpoenaed  or  ordered.  The  affidavit  mav  be  taken  before  the  officer  arresting  him, 
and  exonerates  the  officer  from  liabiUty  n)r  not  making  the  aireet.  {Id.,  $  864,  aa 
amended  by  Laws  of  1877,  ch.  416.) 

Application  of  above  provisions.] — The  foregoing  provisions  of  this  title,  relating 
to  a  person  required  by  an  order  of  a  court,  to  attend,  apply  where  such  an  atten- 
dance is  required  by  the  terms  of  a  judgment.    (Id.,  6  865.) 
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not  extend  to  the  service  of  a  summons,  unless  such  service  be  made 
ill  the  immediate  presence  of  the  court.  (/)  It  is  personal ;  and  If. 
the  witness  waives  it  and  willingly  submits  to  custody,  he  can  not 
afterwards  object  to  the  imprisonment  as  unlawful,  (m)  Thus,  if  he 
give  a  bond  tor  the  prison  bounds,  it  is  neither  void  nor  voidable  j  the 
privilege  is  waived,  and  can  not  be  set  up  as  a  defense  to  an  action 
on  the  bond  after  forfeiture,  (n)  But  giving  a  bail  bond  is  not  a 
waiver,  (o) 

The  privilege  does  not  extend  throughout  the  term  at  which  the 
cause  is  marked  for  trial ;  nor  will  it  protect  the  witness  while 
engaged  in  transacting  his  private  business  after  he  is  discharged  from 
the  obligation  of  his  subpcena.  (p)  But  he  is  protected  while  at  his 
lodgings,  as  well  as  while  going  to  and  returning  from  court,  {q) 

A  witness  from  another  state  is  entitled  to  the  same  privilege  as  a 
citizen  of  the  state  where  the  court  sits,  (r) 


[M49]  *  CHAPTER   IV. 

SBOONDART  EVIDENOU. 

• 

We  have  before  observed  that  it  is  a  general  rule  that  the  best  evi- 
dence must  be  given  of  which  the  nature  of  the  case  w^ill  admit,  {a) 
Thus,  if  a  party  intend  to  use  a  deed  or  any  other  written  instrument 
in  evidence,  he  ought  to  produce  the  original,  if  in  his  possession. 
But  if  the  instrument  is  in  the  possession  of  the  other  party,  who 
refuses  to  produce  it  after  a  reasonable  notice,  or  if  it  is  lost  or 
destroyed  (and  in  some  other  cases),  secondary  evidence,  which  is  the 
best  the  nature  of  the  case  allows,  will  then  be  admitted.  (S)  (1) 

(/)  1  IVicrs.  C.  C.  Rep.,  a.  1  Wend.,  '.»92.  (9)  M.,  387. 

(m)  II  M:i>8.  R.,  11.  (r)  2  .It.lm..  294. 

(n)  1  i».M'k'8  Kc|»-.  *1*.  (a»  -^"'o,  \).  :m, 

(o)  9  .ser  r.  &  Ituwl..  147.  (b)  1  l*hil.  Ev.,  452. 

(p)  4  Dall.,  3J9. 


(1)  A  conviction  before  a  court  of  Bpecial  sessions  must  be  proved  bv  the  record 
of  conviction,  or  a  duly  certified  copy  thei-eof.  Secondary  evidence  of  a  con\iction 
can  not  be  received,  unless  it  is  shown  that  no  recoixl  of  con\dction-  has  been  filed. 
{People  V.  BenjamiTi^  2  Park.,  201.) 

Lost  negotiable  paper,] — Wlu'i-e  it  ajipears,  upon  the  trial  of  an  action,  that  a 
neerotiable  promissory  note,  or  bill  of  exchang-e,  upon  which  the  action,  or  a  counter- 
claim interposed  in  the  action,  is  founde<i,  was  lost,  while  it  belongt?d  to  the  i)arty 
claiming"  the  amount  due  thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
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In  case  the  other  party  ic fusca  to  produce  an  original  instrument 
which  is  in  his  i)().-session,  and  which  he  has  had  notice  to  produce, 
second'iiy  evidence  of  the  contents  will  be  received  without  proof  of 
the  original,  (c)  After  once  refusing  to  produce,  and  obliging  his 
opponent  to  resort  to  secondary  proof,  he  will  not  be  at  liberty  to 
reti'act,  or,  by  producing  the  original  when  it  is  not  wanted,  to  insist 
upon  formal  proof  of  its  execution,  (jd)  And  a  party  refusing,  on 
notice,  to  produce  a  paper  in  his  possession  or  undcr.his  control,  and 
thus  obliging  his  adversary  to  resort  to  parol  or  secondary  evrdenco 
of  its  contents,  can  not  be  allowed  to  contradict  the  secondary  evi- 
dence thus  given,  without  producing  the  paper  itself,  (e)  Indeed,  it 
lias  been  held  that  a  party  refusing  to  produce  a  paper  in  his  posses- 
ision,  called  for  under  a  notice  to  produce,  can  not  be  allowed  after- 
wards to  retract  and  put  in  the  paper.  {/) 

If  the  original  luis  been  lost  or  destroyed,  and  two  or  more  parts 
have  been  executed,  the  loss  or  desti-uction  of  all  the  parts  should  be 
proved,  before  seccmdary  evidence  of  the  contents  can  1>e  received ;  (g) 
and  the  original  deed  ought  to  be  proved  to  have  been  duly  executed, 
unless  proof  of  the  execution  would  be  dispensed  with,  if  the  original 
itself  were  produced,  or  unless  the  want  of  the  original  is  occasioned 
by  the  default  of  the  other  party  ;  in  which  case  the  execution  may 
rcasona1)ly  he  i)resunied  against  him.  (Ji)  Thus,  the  act  of  a  party 
destroying  a  written  instrument,  furnishes  presumptive  proof  of  its 
due  execution  ;  but  before  this  presumption  can  arise,  the 
purport  of  the  paper  *  desti'oyed  must  be  shown  to  have  [  *  450  ] 
been  what  it  is  alleged  to  have  been.  In  other  words,  it 
must  be  identified  in  some  way.  (/) 

(c)  W.,  ib.  iff)  I  Phil.  Ev.,  452.  8  Pick.,  272.    2  Watts.  75. 

id)  ld.,ib.  (k)  Id..ib.    See  8  Hawks' Rep.,  364.    Cowen 

(e)  5  Pick.,  18.  &  UiU's  Notes,  1220. 

i/)  6  Car.  &  Pajne,  62C.  (<)  6  Watts,  288.    See  2  P  Wms.,  720, 702. 


Other  secondary  evidence,  and  may  recover  or  set  off  the  amount  dae  thereupon,  as 
if  it  was  produced.  But  for  that  pui*i)Ose,  he  must  give  to  the  adverKe  partjr  a 
written  undertaking*  in  a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice 
the  amount  of  the  note  or  bill,  with  at  least  two  sureties  approved  by  the  judge  or 
referee,  to  the  effect  that  he  will  indemnify  the  adverse  party,  his  heirs  and  personal 
representatives,  against  any  claim  by  any  other  person  on  account  of  the  note  or 
biU,  and  against  all  costs  and  expem<es  by  reason  of  such  claim.  (Code  Civ,  Pro,, 
§1917.) 

But  where  an  action  is  prosecuted  or  defended  by  the  i>eople  of  the  state, 

OP  by  a  public  officer  in  their  behalf,  the  people  or  the  public  officer  may  prove  the 
contents  of  a  Ipst  note  or  bill  of  exc^hange,  by  parol  or  other  secondary  evidence, 
and  may  recover  or  set  off  the  amount  due  thereupon,  without  giving  any  security 
to  the  adverse  i>arty.     (Id,,  $  1918.) 
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If  resort  is  hud  to  the  handwriting,  in  order  to  establish  the  genu- 
ineness of  a  lost  instrument,  the  witness  must  be  qualified  to  speak 
of  the  handwriting,  the  sjimc  as  if  the  instrument  was  produced,  (k) 

Secondary  evidence  must,  in  all  easels,  be  in  itselt*  competent ;  for 
the  rule  requiring  the  best  evidence  the  circumstances  will  admit,  is 
never  so  far  relaxed  as  to  allow  evidence  to  be  given  which  is  intrinsi- 
cally illegal,  as  heai'say,  for  instance,  merely  because  a  party  happens 
to  be  so  unfortunately  situated  that  it  is  the  best  of  which  his  case  is 
susceptible.  (/)  And,  on  the  other  hand,  the  rule  is  not  to  be  extended 
to  such  a  rigorous  extreme  as  to  debar  a  party  fix)m  justice,  because 
he  originally  neglected  to  furnish  himself  with  the  highest  possible 
assunuicc  of  the  disputed  facts.  For  then  two  witnesses  would  be 
better  than  one  ;  a  hundred  better  than  two,  and  so  on  progressively  ; 
a  writing  would  be  better  than  a  parol  contract,  a  deed  better  than 
either,  and  a  i-ecord  better  shan  all.  (in) 

Nor  docs  the  rule  operate  in  any  case  to  exclude  evidence,  merely 
because  it  is  not  all,  nor  the  most  satisfactory  which  might  be  adduced, 
when  the  evidence  oticrcd  and  that  which  is  withheld  is  all  of  the 
same  general  quality  or  grade  ;  (;i)  but  in  such  case  it,  in  general, 
goes  no  farther  than  to  forbid  that  evidence  which  is  in  its  nature 
merely  circumstantial,  shall  be  received  when  direct  and  conclusive 
eWdence  may  be  had.  (o) 

Notice  to  produce  having  been  given  and  not  complied  with,  or 
the  loss  or  destruction  of  an  instrument,  ai*e  by  no  means  the  only 
circumstances  which  will  authorize  the  admission  of  secondary  evi- 
dence. Thus,  if  a  paper  be  on  file  in  a  pul>lic  ofiice  under  such  cir- 
cumstances that  the  party  can  neither  obtain  it,  or  compel  its  produc- 
tion, and  it  is  not  made  the  duty  of  any  person  to  give  out  certified 
copies  to  be  used  as  evidence,  parol  testimony  will  be  I'eceived.  (j>) 
So,  it  seems,  if  the  paper  is  in  another  state,  (y)  So,  if  the  paper  is 
in  the  hands  of  a  third  person,  under  such  circumstances  that  the 
law  will  not  compel  him  to  produce  it,  secondary  evidence  will  be 
allowed.  (?•) 

There  are  four  other  cases  in  which  secondary  evidence  is  admissi- 
ble without  notice  to  produce  :    1.  Where  the  instrument  produced, 

(t)  8  Har.  A  John.,  426.    5  Mart.  Lou.  Rep         (p)  4  Harw.,  78.  6  GUI.  &  John.,  Ml.   Cowen 
176.  ft  Hill's  Notes,  1214. 

(D  CoTren  A  Hill's  Notes  to  Phil.  »▼.,  540.  ( j>)  8  Monro,  532.   7  Pick..  10.    But  see  5  Day, 

(«)Id.,ib.    lHayw..l«8.  298.    8  Mart..  287. 

(n)  8  Stark.  Ev.,  881.  MoNaUys  £▼.,  84S.  iq)  Cowcn  A  Hiirs  Notes,  1215. 

(r)  Id.,  ib.    6  Peters,  802. 
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and  that  to  be  proved,  are  duplicate  originals.  («)  2. 
Where  the  instromeut  to  be  *  proved  is  itself  a  notice,  as  [  *  451  ] 
a  notice  to  quit,  notice  of  dishonor  of  a  bill,  &c.  (jt)  3. 
Where,  from  the  nature  of  the  proceeding,  the  adverse  party  must 
be  aware  that  he  is  charged  with  the  possession  of  the  instrument,  as 
in  an  indictment  for  stealing,  or  an  action  of  trover,  for  a  bill  or 
bond,  &c.  (?/)  4.  Where  the  adverae  party  has  obtained  the  posses- 
sion of  the  instrument  by  fraud,  as  where,  after  the  conunencement 
of  the  action,  he  received  it  from  a  witness  served  with  a  subpoena 
duces  tecum  to  produce  it.  {v) 

The  notice  to  jn*oduce  (where  necessary)  must  be  proved  to  have 
been  served  upon  the  party  himself,  or  his  attorney  in  the  cause,  {w) 
a  reasonable  time  before  the  trial.     Such  time  depends  on  the  cir- 
cumstances of  each  case,  {x)     A  parol  notice  is  sufficient,  but  a  writ* 
ten  one  is  safer,  (y)     The   notice   must  so   specify   the   mstrument 
required  as  to  inform  the  party  what  he  is  to  produce,  {z)     And  to 
let  in  secondary  evidence,  some  proof  must  be  given  that  it  is  in  the 
opposite  party's  possession  ;  but  where  the  instrument  belongs  exclu- 
sively to  the  party  possessing  it,  slight  evidence  will  suffice,  (a)    If  a 
party  has  not  had  notice  to  produce  an  instrument,  he  may  object  to 
secondary  evidence  of  its  contents,  though  he  has  the  original  in  court 
at  the  trial.     And  neither  party,  it  is  said,  may  inquire  into  its  con- 
tents merely  because  it  is  there.  (6) 

Loss  of  instrument^  and  search.^  To  let  in  secondary  evidence  of 
the  contents  of  an  instinunent  that  has  been  lost,  it  must  be  shown 
that  diligent  search  and  inquiries  have  been  made  for  it  in  those  places 
and  of  those  persons  whence  it  could  most  probably  be  procured. 
The  degree  of  diligence  to  be  used  depends  on  the  importance  of  the 
instrument,  and  the  particular  circmnstances  of  the  case  ;  (c)  and  is, 
it  seems,  a  question  for  the  jury,  (rf)  Where  the  loss  or  destruction 
may  be  almost  presumed,  slight  evidence  of  either  will  suffice,  (e) 
Where  the  publisher  of  a  paper  in  which  a  libel  appeared,  stated  that 
he  had  thrown  the  original  aside  as  useless,  and  believed  it  was  lost 
or  destroyed,  it  was  held  sufficient  to  let  in  secondary  evidence.  (/) 

(t)  5  T.  B.,  466.   7  East, 868.  6  Bam.  A  Creas.,  (y)  1  Camp..  440. 

6B8.  (z)  1  Moo.  G.  C,  341 

it)  3  Brod.  ft  Bing.,  888.    6  Barn,  ft  Cress.,  (a)  3  Camp.,  508. 

SSM.  (b)  1  Phil.  £v.,  426.  1  Stark.  Ev.,  888.  Bo»- 

(tt)  1  Leach,  880.    6  East,  421.    Uvubb,  ft  Rj.  coe's  Cr.  Ev.,  3. 

C.  C,  188.  (c)  Matt.  Dig.,  181. 

(«)  4  Esp.,  286.  {d)  4  Bing.,  266. 

(V)  8  T  R.,  201,  n.  (e)  8  Barn,  ft  Aid.,  806. 

(jr)  8eo  1  Stark.  Et.,  888.    Hj.  ft  Moo.  C.  C,  (/)  7  East,  66. 
47,387. 
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Parties  and  persons  interested  are  competent  witnesses  in  respect 
to  the  facts  and  circumstances  necessary  to  lay  a  foundation  for  sec- 
ondary evidence.  (^) 
[  *  452  ]  *  The  proof  of- loss  or  destruction  must  generally  be  by 
witnesses  testifying  under  oath.  Therefore,  it  was  held 
erroneous  for  a  justice  to  admit  secondary  evidence  on  his  own 
knowledge  of  the  fact  of  the  loss  of  a  note,  (i) 

The  loss  may  be  proved  by  the  declaration  of  the  adverse  party,  (>fc) 
or  of  those  imder  whom  he  claims  title  ;  and  this  as  to  the  latter  even 
though  they  might  be  called  as  witnesses.  (I)  But  in  general,  the 
declaration  of  a  person  who  might  be  brought  to  testify  on  the  sub- 
ject is  mere  heai*s?ay,  and  inadmissible,  (m)  Nor  can  a  party  rely 
upon  the  naked  declaration  of  a  deceased  person  as  to  his  having  had 
the  paper  and  destroyed  it,  be  relied  on  without  search,  (w)  Rumors 
of  the  destruction  of  an  instrument  stand  upon  the  same   gi-ound.  (o) 

It  is  not  by  any  means  a  matter  of  course  to  let  a  party  in  to  give 
secondary  evidence,  even  where  he  produces  direct  proof  of  the  fact 
of  destruction.  If  the  destruction  wjis  accidental,  and  occun'cd  with- 
out his  agency  or  ai^ent ;  or  even  if  it  was  voluntary  and  his  own 
act,  but  yet  done  under  a  mistake,  so  as  to  rebut  all  idea  of  contem- 
plated fraud,  inferior  evidence  will  usually  be  allowed,  {jj)  Tlius, 
should  a  party  destroy  a  paper  imder  the  erroneous  impression  tiiat  it 
could  be  of  no  further  use,  he  may  afterwards,  notwithstanding,  prove 
its  contents  by  secondary  evidence,  (q)  Or  should  he  destroy  a  note 
on  its  being  paid  in  bank-bills,  he  supposuig  at  the  time  that  they  were 
genuine,  when  in  truth  they  were  counterfeit,  the  same  result  would 
follow,  (r)  So,  should  he  destroy  one  paper  supposing  it  to  be 
another,  (s)  But  a  party  who,  under  no  pretense  of  mistake  or  acci- 
dent, voluntarily  destroys  primary  evidence,  to  prevent  its  being 
used  against  him,  or  to  create  an  excuse  for  its  non-production,  to 
injure  fhe  opposite  party,  or  for  other  fraudulent  purposes,  thereby 
excludes  himself  from  the  benefit  of  inferior  evidence,  (t) 

Copies.^  A  copy,  to  be  sufficient,  must  be  proved  to  have  been 
examined  with  the  original,  and  to  be  a  true  copy.  A  rough  draft 
will  do.  (u)     If  taken  with  a  copying  machine,   it  is  not  evidence 

ig)  Cowen  A  Hill's  Notes,  13S,  1197, 1218.  (p)  Cowen  A  Hlirs  Notes,  1218. 

(t)  10  John. ,363.  (9)  9  Wheat.,  483. 

{k)  G  Car.  A  P.,  691.    10  Mass.  R..  832.  (r)  Id  ,  487. 

{I)   14  Wend.,  619.    8  Curry's  Lou.  R.,  207.  (»)  M.,  ib.    See  Dev..  103.   6  Cowen,  868, 870. 

(m)  4  Hawks*  Rep.,  20.    7  Bom.  A  Cress.,  620.       {t)  9  Wheat. ,  483, 7, 596.    6  Conn.  R.,  106  111. 

(n)  2  Adol.  A  Ellis,  IM.  12  Wend.,  173. 

lo^  8  John.,  149.  (u)  4  Car.  A  Payne,  128. 
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without  notice  to  produce  the  original,  (t;)  When  possession  has 
gone  with  a  deed  mi^iiy  years,  and  it  is  lost  or  destroyed,  an  old 
copy  or  absti-act  may  be  given  in  evidence,  though  not  proved  to  be 
true ;  for  it  may  be  impossible  to  give  better  evidence,  (i^) 

When  secondary  evidence  is  ottered,  it  must  be  objected 
to  in  season,  *  or  its  competency  can  not  be  questioned,  (x)     [  *  453  ] 
It  has  been  held  too  late  to  object  after  the  testimony  on 
the  side  of  the  party  offering  it  is  closed.     The  objection  should  be 
made  when  the  evidence  is  offered,  so  as  to  afford  the  party  an 
opportunity  of  obviating  it.  (y) 

The  production  of  a  written  instrument  may  be  superseded  by  an 
admission  in  the  pleadings,  (z)  But  the  admission  must  be  very 
explicit ;  if  qualified  by  a  reference  to  the  instrument  when  produced^ 
its  production  is  necessary,  {d  ) 


*  CHAPTER  V.  [^454] 

PRBSUMPTTVIl  BVIDBNOE 

Presumptive  evidence  is  either  violent-^  probable — or  light. 
Violent  presumption  often  amounts  to  full  proof ;  as  if  one  be  killed 
in  a  house  with  a  sword,  and  a  man  was  seen  to  come  out  of  that 
house  with  a  bloody  sword,  and  no  other  man  was  at  that  time  in  the 
house.  Probable  presumption  moveth  little  ;  that  which  is  light,  not 
at  all.  (a)  Proof  that  stolen  goods,  or  a  part  of  them,  were  found 
in  the  house,  or  possession,  or  on  the  person  of  the  prisoner,  is  pre- 
sumptive evidence  of  his  having  stolen  them,  sufficient  to  warrant  a 
conviction  if  it  be  not  repelled.  This  kind  of  evidence  is  frequently 
strengthened  by  other  circumstances,  as  giving  a  false  account 
respecting  the  goods — an  endeavor  to  conceal — an  attempt  to  pre- 
vent a  search  for  them,  and  the  like,  (ft)  Where  the  guilty  knowl- 
edge of  the  defendant  is  the  point  in  issue,  as  where  be  is  charged 
with  uttering  a  forged  note  or  base  coin,  a  series  of  similar  acts  is 
presumptive  proof  of  guilty  knowledge,  (c)     The  death  of  a  party 

(V)  8  CaniD.,  228.    See  2  Stark.,  129.  (d)  IJacob'sRep..  837. 

(tc)  Bi  11.  N.  P.,  541.  la)  1  Inst.,  6.    3  Black.  Com.,  871. 

(X)  Co  wen  ft  Hill's  Notes,  1213.  (&)  1  PhU.  l&v.,  168, 9 

(f)  6 K.  Hamp.  B.,  627,  8, 9.    1  Pick.,  418.  (c)  1  Camp.,  324.   2  L«ach,  983.  4  Bosb.  ft  Br. 

(9)  S  Dana,  86, 7.    8  Anstr.,  006.  0.  d,  190,  !&,  846.  1  Moo.  C.  C.,14&. 
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will  be  presumed  if  he  has  not  been  heard  of  for  seven  years,  (d)  (1) 
And  the  death  of  a  pai*ty  without  issue  has  been  presumed  after  one 
hundred  years,  (e)  Proof  that  a  pei-son  sailed  for  the  West  Indies 
two  or  three  years  ago,  and  that  the  shij)  has  not  since  been  heard  of, 
is  presumptive  evidence  of  his  death;  but  the  time  of  death,  if 
material,  must  depend  upon  the  ch*cumstances  of  the  case.  (/*) 
After  twenty  years  a  legacy  will  be  presumed  to  be  paid ;  or  a  bond, 
unless  kept  alive  by  admissions  or  payments.  So,  after  twenty  years' 
possession  by  the  mortgagee,  a  mortgagor  will  be  presumed  to  have 
abandoned  his  equity  of  rcdcmi)tion.  (g)  And  after  an  entry  upon 
land,  under  a  contract  to  purchase,  and  a  possession  by  the  purchaser 
for  over  thirty  years,  claiming  as  owner,  a  deed  in  fee  from  the  orig- 
inal vendor  or  those  succeeding  to  his  rights  may  be  presumed.  (A) 
The  law  prima  facie  presumes  that  a  public  officer  does  his  duty.  (/) 
And  where  a  person  is  bound  to  do  a  certain  act,  the  omission  to  do 
which  would  be  a  culpable  neglect  of  duty,  the  performance  of  it 

will  be  presumed,  unless  the  contrary  is  proved,  (i-)     But 
[  *  455  ]     the  presumption  *  that  a  public  officer  has  done  his  duty, 

is  not  conclusive.  It  may  be  overthrown  by  proof.  (/) 
It  should  never  be  allowed  to  sustain  a  vital  jurisdictional  fact,  (m) 
The  existence  of  a  person,  personal  relations,  or  a  state  of  things, 
once  established  by  proof,  is  presumed  to  continue  without  change, 
till  the  contrary  be  shown ;  and  the  character  of  a  witness  established 
to  be  good  or  bad,  by  his  neighbors,  some  years  before  a  trial,  will 
be  held  still  to  be  such  when  he  has  removed  and  lived  for  some  time 
in  another  neighborhood,  unless  shown  to  be  othenvise.  (n) 

But  there  is  no  absolute  presumption  of  law  as  to  the  continuance 
of  life,  nor  any  absolute  presumption  against  a  party  doing  an  act 
because  the  doing  of  it  would  make  him  guilty  of  an  offense  against 
the  law.  In  every  instance  the  circumstances  of  the  case  must  be 
considered,  (o) 

(<i)  6  East,  84.  4  Barn.  A  Aid.,  430.  (k)  19  John.,  845. 

(e)  8  Barn.  A  Cress..  22.  (I)  8  Denio,  A04. 

(/)  1  Stark.  N.  P.  Ca.,  121.  (m)  7  Barb.,  89. 

(a)  Matt.  Big.,  124.  8  Dow.  ft  By.,  240.  (n)  4  Denio,  431. 

*   (A)  4  Barb.,  566.  (o)  1  House  of  L 
(i)  9  Cowen,  110. 


(o)  1  House  of  L.  Gas.,  498. 


(1)  Of  dbath. 

Absence  far  seven  years.] — A  person  nxxm  whose  life  an  estate  in  real  property 
depends,  who  remains  without  the  UnitcKl  States,  or  absents  himself,  in  the  state  or 
elsewhere,  for  seven  years  together,  is  presumed  to  be  dead,  in  an  action  or  special 
proceeding  concerning  the  property,  in  which  his  death  comes  in  question,  unless  it 
is  affirmatively  proved  that  he  was  alivQ  within  that  time.     (Code  Civ,  Pro,, ' }  841.) 
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The  distinction  between  presumption  and  proof  is  that  the  one 
may  be  false,  but  until  shown  to  be  so  must  be  regarded  a-s  true  ;  that 
the  other  (the  fects  upon  which  it  is  foimded  beuig  admitted)  can  not 
be  otherwise  than  true.  ( jo) 

All  those  numerous  presumptions  which  stand  for  proof  till  over- 
turned, are  of  the  first  class  in  the  above  order,  or  violent  presump- 
tions. The  second  class  {^probable  presumptions)  seems  to  embrace 
all  those  circumstantial  proofs,  the  efiect  of  which  is  not  reducible  to 
rules,  and  must  therefore  go  to  a  jury  in  order  to  be  weighed  upon 
tfce  force  of  the  circumstances.  And  this  seems  to  be  more  properly 
denominated  circumstantial  evidence,  (y) 

Presumptive  or  circumstantial  evidence,  of  which  the  jury  are  the 
exclusive  judges,  should  be  carefully  distinguished  from  what  the 
law  calls  prifna  facie  evidence.  The  latter  is,  in  judfjinent  of  laWj 
sufficient  to  establish  the  fact ;  and  if  not  rebutted,  remains  suf- 
ficient, (r) 

As  regards  the  effect  of  presumptive  evidence,  the  rule,  even  in  a 
capital  case,  is,  that  should  the  circumstances  be  sufficient  to  convince 
the  mind,  and  remove  every  rational  doubt,  the  jury  is  bound  to 
place  as  much  reliance  on  these  circumstances  as  on  direct  and  posi- 
tive proof ;  for  facts  and  circumstances  can  not  lie.  {s)  (2) 

ip)  S  Et.  P«»th..  329,  Xo.  16,  \  14.  (r)  6  Peters,  «23.  681. 

{q)  Cowen  A  Hill'd  Notes  to  PhU.  £▼.,  807.  («)  Per  Ldvineston,  J.,  3  City  Hall  Eeo.,li3. 
3  Huirk.,  478.  1  Wa»h.  C.  C.  fiep.,  872. 

(2.)  "When  one  accused  of  the  crime  of  murder  is  required  to  account  forhis  where- 
aboutA  at  a  particular  time,  to  avoid  the  force  of  criminating  circumstances,  his 
omiaaion  to  pnxluce  such  evidence  is  not,  in  law,  conclusive  of  the  facts  in  dispute. 
(Chrdon  v.  People^  33  N.  Y.,  501.)  The  absence  of  an  attempt  to  account  for  his 
whereabouts,  when  it  appears  to  be  in  the  power  of  the  prisoner  to  do  so,  is  strong* 
preBomptive  evidence  against  him.  But  the  force  of  such  circumstances  must  be 
left  for  the  consideration  of  the  jury.  And  it  is  error  for  the  coui-t  to  instruct  them 
that  it  is  of  a  "conclusive  character  ;"  or  that,  by  such  omission,  doubtful  evidence 
of  guilt  "ripens  into  certainty."    (Id.) 

The  presumption  that  a  party  intends  the  ordinary  and  probable  consequences  of 
his  act,  is  not  conclusive,  but  may  be  rebutted  by  comi)etent  evidence.  (FVJcins  v. 
iWe,  69  N.  Y.,  101.) 

rte  possession  of  stolen  goods,  where  the  prisoner  does  not  acxx>unt  for  such 
possession,  raises  but  a  presumption  of  guilt,  which  may  be  rebutted  by  circum- 
stances.    (BdVs  Case,  6  C.  H.  Rec.,  96.) 

The  presumption  of  dereliction,  applicable  to  lost  inanimate  chattels,  does  not 
apply  to  stray  domestic  animals,  as  to  which  there  is  always  supposed  to  be  an. 
anbhus  revertendi.     (People  v.  Kaatz,  3  Park.,  129.) 

Every  one  is  presumed  to  be  innocent  until  the  contrary  is  proved ;  and  if  there 
is  reasonable  doubt  of  a  person's  piilt,  he  is  to  have  the  benefit  of  such  doubt.  In 
criminal  cases,  in  order  to  convict,  the  testimony  must  be  such  as  to  satisfy  the 
jury,  beyond  a  rational  doubt,  that  the  prisoner  is  guilly.  Such  doubt,  however, 
should  be  well  grounded — not  mere  possibility  or  speculation.  Everything  relating 
to  human  affairs  and  depending  upon  moral  evidence,  is  open  to  some  xKMSsible  or 
Imaflinary  doubt.  But  no  one  is  to  be  required  to  explain  or  contradict  until  enough 
hasbeen proved  to  waxraut  a  just  and  reasonable  conclneioa  agaioBt him,  mukft 
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[•456]  *  CHAPTER  VI. 

BBARSAT  BVIDENOE. 

Heabsay  evidcuce  is  the  deposing  on  oath  to  certain  facts,  which 
are  only  known  to  the  witness  by  the  relation  of  some  other  per- 
son, (a) 

(o)  2  Hawk.,  ch.  4,  ^  46.    RoBCoe's  Cr.  Ev.,15.    Bull.  N.  P.,  294.  ' 

absence  of  explanation  or  contradiction.  (1  Arch.  Cr.  PI.,  117,  note ;  United  States 
V.  Gooding,  12  Wheat.,  400 ;  People  v.  Bodine,  1  Denio,  281.) 

A  person  on  trial  for  a  felony  is  entitled  to  have  the  jury  charg^  that  innocence 
should  be  presumed,  until  the  case  against  the  defendant,  in  all  its  material  circum- 
stances, is  proved  beyond  a  reasonable  doubt ;  and  that  the  evidence  ought  to  be 
strong  and  cogent,  to  justifv  them  in  finding  the  defendant  guilty  as  charged. 
(Moorer  v.  State,  44  Ala.,  15.) 

In  criminal  cases  the  law  i^cfjuires  that  guilt  shall  be  established  beyond  any  rea- 
sonable doubt.  In  cases  affecting  life  or  liberty,  the  evi<lence  must  be  so  conclusive 
as  to  exclude  any  rational  doubt  of  the  defendant's  guilt.  (Connor  v.  State,  34 
Texas,  669  ;  Dorsey  v.  Sat^,  id.,  651.) 

Th()  mode  of  reasoning  and  drawing  conclusions  from  facts  and  circumstances  is 
the  same,  whether  the  case  under  consideration  is  a  mere  contest  respecting  the 
riy^hts  of  pi'operty,  or  one  involving  the  Jife  of  an  individual ;  except  that  in  criminal 
cases  the  accused  must  be  presumed  to  be  innocent  until  the  contrary  is  clearly 
established  by  proof  which  leaves  no  reasonable  doubt  on  the  mind.  (People  v. 
Thayer,  1  Park.,  596.)  Presumptive,  or  circumstantial  evidence  is  admissible  both 
in  civil  and  criminal  cases ;  and  in  prosecutions  for  some  of  the  worst  species  of 
crimes,  it  is  often  the  most  satisfactory  and  convincing  that  can  be  produced.     (Id.) 

^Sral  ] — A  seal,  upon  an  executoxy  instrument  hereafter  executoii,  is  only  pi'esump- 
tive  evidence  of  a  sufficient  consideration,  which  may  be  rebutted,  as  if  the  instru- 
ment was  not  sealed.     {Co  le  of  dv.  Pro.,  §  840.) 

Official  certificates.] — Where  the  officer,  to  whom  the  legal  custodjr  of  a  paper 
belongs,  certities,  under  his  han<l  and  official  seal,  that  he  has  made  diligent  exam- 
ination, in  his  office,  for  the  paper,  and  that  it  can  not  be  found,  the  certificate  is  pre- 
sumptive evidence  of  the  fact  so  certified,  as  if  the  officer  personally  testified  to  the 
same.     {ld„  §  921.) 

Whei-e  a  public  officer  is  required  or  authorized,  by  special  provision  of 

law,  to  make  a  certificate,  or  an  affidavit,  touching  an  act  performed  by  him,  or  to  a 
fact  ascertained  by  him,  in  the  course  of  his  official  duty,  and  to  file  or  deposit  it  in 
a  i)ublic  office  of  the  state  ;  the  certificate  or  affidavit,  so  filed  or  deposited,  or  an 
exemplified  coi>y  thereof,  is  presumptive  evidence  of  the  facts  therein  alleged,  except 
where  the  effect  thereof  is  declared  or  regulated  by  special  provision  of  law.  (/»., 
§  922.) 

^otary^s  certificate,  when  presumptive  evidence.] — (See  id.,  $6  923,  924.) 

Affidavit  of  printer  or  publisher  of  newspaper.]— (Id.,  §  926.) 

Of  service  of  notice.]— (Id.,  §  927.) 

Marriage  certificate.] — (Id,  §  928.) 

Book  of  foreiyih  corporation  as  evidence  of  corporate  acts  or  transactions.  (Id^t 
§§  929,  930,  931.) 

Statutes,  or  other  written  laws,  etc.,  of  another  state,  territory,  or  coimtry  ;  when 
printed  copies  presumptive  evidence.     (Id.,  6  942.) 

Books  of  reports  of  decisions  in  otner  states,  etc.,  when  presumptive  evi- 
dence of  unwritten  or  common  law  thereof.     (Id,) 

Record  of  observations  of  the  weather,  taken  under  the  direction  of  the  signal 
service  of  the  United  States ;  when  presumptive  evidence.    (Id.,  (  945.) 
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Pedigree^  births,  and  mainnages,^  Ou  account  of  the  great  diffi- 
culty of  proving  remote  fact6  by  living  witnesses,  hearsay  and  repu- 
tation  (which  latter  is  the  hearsay  of  those  who  may  be  supposed  to 
have  known  the  fact  handed  down  from  one  to  another)  have  been 
admitted  as  evidence  in  cases  of  pedigree.  (6)  Thus  declarations  of 
deceased  members  of  a  family  are  admissible  to  prove  relationship,  as 
whom  a  person  married,  how  many  children  he  had,  the  time  of  a 
marriage,  or  birth  of  a  child,  and  the  like,  of  which  it  can  not  be 
reasonably  presumed  that  better  evidence  can  be  procured,  (c)  The 
declarations  of  a  relative  are  admissible,  notwithstanding  that,  if  he 
were  alive,  he  would  stand  in  pan  jure  with  the  pai-ty  in  whose  behalf 
such  evidence  is  tendered,  and  would  have  the  same  rights  to 
recover.  (cZ)  But  deolai^atioiis  of  servants  and  intimate  acquaintances 
are  not  admissible  to  prove  a  pedigree,  (e)  Nor  is  a  pauper's  hearsay 
evidence  of  the  declarations  of  his  deceased  putative  father,  as  to  the 
bii-thplace  of  the  pauper,  admissible,  (f)  The  declarations  of  deceased 
persons  as  to  whether  they  were  married,  or  whether  the  person  in 

(ft)  10  East,  120.  (e)  2  Bing..  88. 

(c)  Phil.  Ev.,  aw.  (/)  8  East,  639. 

id)  Uy.  A  Moo.  N.  P.  Gas.,  141. 

Intent  to  bribe.] — Proof  of  the  payment  of  money,  or  delivery  of  any  valuable 
thin^  to  or  for  the  use  of  any  person  or  peraons  engagtid  or  accustomed  to  be 
employed  in  lobbying,  or  attempting  to  influence  legislation  by  i)ei'Sonal  attendance 
upon  the  legislature,  except  where  such  payment  is  shown  to  have  been  actually  and 
in  good  faith  made  for  some  lawful  puri)Ose,  and  without  intent,  directly  or  indi- 
rectly, to  \*ii)late  the  pi*ovisioiis  of  this  act,  shall  be  pi*c8umptive  evidence  of  the 
offense  mentioned  in  the  pi-ece<ling  third  section  of  this  act.  (Laws  of  1869,  ch.  742, 
J  4 ;  3  R.  S.,  7th  ed.,  2r>04.) 

Qf  inteTtt  in,  cases  of  laaiming.  ] — In  a  prosecution  for  maiming,  the  infliction  of 
the  injury  is  presum])tive  evidence  of  the  intent.     (Penal  Code,  §  206.) 

See  Burke  v.  Ptople  (4  Tlun,  481)  ;  Godfrey  v.  People  (5  id.,  369). 

Of  carrying,  etc.,  with  intent  to  use,  concecdiid  weapons.] — The  possession  by  any 
person  other  than  a  public  officer,  of  any  of  the  weapons  Bj^ettitied  in  section  410, 
Penal  C<xle  concealed  or  furtively  carried  on  the  pei*son,  is  presumptive  evidence  of 
carrying,  or  concealing,  or  possessing,  with  inttmt  to  use  the  same  in  violation  of  that 
section.     {Penal  Code,  §  411.) 

Placing  or  affixing  business  advertisements  on  property  or  fence  of  another.] — The 
placing  or  affixing  of  any  words,  chai*actei*s,  device,  or  notice  of  any  article,  busin(^as 
or  other  thing  specitied  m  the  last  section  (648)  is  presumptive  evidence  that  the  i>i*o- 
prietor,  vemior  or  exhibitor  thereof  caused  or  procured  the  same  to  be  so  placed  or 
affixed.     (Id.,  }  644.) 

Of  continuance  of  life.] — The  presumption  that  a  person,  proved  to  have  ])oen  alive 
at  a  particular  time,  is  still  so,  holds  until  it  is  rebutted  by  lapse  of  time,  or  other 
satisfactory  proof.  (Whart.  Cr.  L.,  §  309  ;  Com.  v.  Herrman,  4  Barr.,  269  ;  Whart. 
Cr.  Ev.,  §§  324,  810.) 

Of  TapeA — Pi*esumpti ve  exidence  is  admissible  to  prove  the  offense  of  rape.  (Russ. 
&  Ry.  (5.  C.,  519.)  Although,  by  the  common  law  of  England,  a  i>er8<m  under  four- 
teen years  of  age  is  conclusively  presumed  to  be  incapable  of  committing  a  rai>e,  in 
New  York  the  presumption  is  not  conclusive,  and  may  be  overcome  by  showing  that 
the  party  charged  had  attained  to  puberty.  {Pciyple  v.  liamlolph,  2  Park.,  174.) 
The  proof  of  capacity  must  be  clear,  however.     (Id.) 
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question  was  born  before  or  after  marriage,  are  evidence,  {g)  Declar- 
ations made  u}X)n  a  point  after  a  suit  or  controversy  has  arisen,  are 
inadmissible.  (A) 

Public  or  geneixil  rights.^  A  general  right  may  be  proved  by  tra- 
ditionary evidence  ;  a  particular  fact  can  not.  (/)  Thus,  "whiit  old 
deceased  persons  had  said  concerning  the  boundaries  between  two 
parishes  and  manors,  was  admitted  ;  though  they  were  parishioners, 
and  claimed  rights  of  common  which  would  be  enlarged  by  their 
declarations,  there  not  then  being  any  dispute  .as  to  their  right ;  but 
not  as  to  particular  facts  or  transactions.  (^)  If  the  declarations, 
however,  have  been  made  after  a  controversy  has  arisen  with  regard 

to  the  point  in  question,  they  are  inadmissible.  (/)  It  is 
[  *  457  ]     not  necessary,  in  order  to  exclude  the  evidence,  to  *  show 

that  the  controversy  was  known  to  the  person  making  the 
declaration,  (m)  The  term  controversy  must  not  be  merely  under- 
stood as  signifying  an  existing  suit,  {ii)  But  it  seems  that  the  com- 
mencement of  a  controversy  must  be  taken  to  be  the  arising  of  that 
state  of  facts  on  which  the  claim  in  question  is  founded,  without  any- 
thing more,  {p)  Before  a  customary  right  can  be  proved  by  evidence 
of  reputation,  a  fomidation  must  be  laid  by  showing  acts  of  owner- 
ship ;  and  then  what  old  persons  who  were  in  a  situation  to  know 
these  rights  have  been  heard  to  say  concerning  them,  is  admissi- 
ble, {p) 

Where  hearsay  is  part  of  Oie  transactio7i,^  Where  the  inquiry  is 
into  the  nature  and  character  of  a  certain  transaction,  not  only  what 
was  done,  but  what  was  said  by  both  parties  during  the  continuance 
of  the  transaction,  is  admissible,  as  being  part  of  the  transaction  in 
question ;  for  to  exclude  it  then,  might  exclude  the  only  evidence  tlie 
case  admits  of ;  (y)  as  the  declaration  of  a  party  of  a  hurt  he  received, 
made  immediately  on  his  receiving  it,  from  an  assault  (r)  In  cases 
of  this  nature,  it  is  not  the  relation  of  third  pei-sons  unconnected 
with  the  fact,  which  is  received,  but  the  declarations  of  the  parties 
to  the  fact,  themselves,  or  of  others  connected  with  them  in  the  trans- 
action, which  are  admitted  for  the  purpose  of  illustrating  its  peculiar 

(a)  8  Cowp.,  691.    By.  ft  Moo.,  897  (m)  4  Campb.,  417. 

(A)  4  Camp.,  401.  (n)  2  Kass.  A  Myl.,  161. 

«)  5  T.  B.,  188.  (o)  6  Car.  ft  Payne,  652,  per  Aldenon,  B 

{k)  14  East,  831,  n.  1.  (p)  1  Maule  ft  Sel.,  687. 

(0  Koscoe'8  Cr.  £▼»  22.    8  Oampb.,  444.  (9)  Boscoe'sCr.  Et.,  17. 

id,  416.    8  Selw.  N.  P.,712,4th  eel.    11  Price,  (rj  Skin  .,408.    6Ba»t,198.    8E8p.,876. 
180.    2  Conn.  B.,  818.    1  Pelon'  &  C.  Bep.,  888. 
2Leigli,666. 
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character  aud  circum%>tancc.  (,v)     Upon  tlii^  principle,  in  one  case,  the 
declarations  of  a  mob  were  held  admifitdble.  (J) 

Litet^sLj  Declaratious  of  deceased  pei'sons,  having  no  interest  in 
misrepresenting,  or  who  speak  against  then*  own  interest,  have  been 
admitted.  On  this  groimd,  entries  by  a  deceased  rector  or  vicar,  of 
the  receipt  of  ecclesiastical  dues,  are  admissible  for  his  successor,  (w) 
So,  entries  by  a  deceased  collector  of  rates,  made  by  him  in  the  book 
of  his  office,  charging  himself  with  the  receipt  of  money,  are  evi- 
deuce  against  his  surety,  to  prove  his  receipt,  (v)  So  an  entry  made 
by  a  deceased  collector  of  taxes,  in  his  own  private  book,  whereby  he 
charged  himself  with  the  receipt  of  sums  of  money,  was  admitted 
against  his  surety,  though  the  parties  who  paid  them  were  alive  and 
might  have  been  called,  (^lo)  Entries  made  by  a  former  steward  of  a 
manor,  in  his  day-book  or  in  a  book  signed  by  him,  of  receipts  of 
Bums  of  money  for  trespasses  committed  upon  the  place  in  question, 
have  been  holden  good  evidence  to  prove  soil  and  freehold  ;  for  the 
steward  charged  himself,  (x)  So,  the  books  of  a  deceased  attorney, 
who  had  made  an  entry  therein  of  having  prepai'ed  certain  writings, 
with  his  charge,  and  also  an  entry  of  payment,  were  admit- 
ted *  to  prove  the  fact  of  surrender  of  an  interest  in  an  [  *  458  ] 
estate,  (y)  So,  an  attorney's  entry,  by  himself,  of  charges 
for  making  a  lease,  and  an  entry  of  payment,  were  admitted  to  prove 
that  the  real  time  of  its  execution  was  different  from  its  actual 
date,  {z)  So  a  written  memorandum  by  a  deceased  man-midwife,  of 
a  delivery,  and  an  entry  of  payment  therefor,  was  admitted  in  evi- 
dence upon  an  issue  as  to  the  child's  age.  (a) 

What  a  man  writes  or  says  for  himself  can  not  be  evidence  of  his 
right,  nor  of  the  right  of  his  representative  claiming  in  his  place. 
Possibly  length  of  time  may  vary  it ;  otherwise  it  can  not  be  more 
evidence  for  his  representative  than  for  himself,  (b) 

Titles  of  office,  eicJ\  Upon  a  collateral  issue,  common  reputation 
is  sufficient  proof  that  such  a  man  was  justice  of  the  peace,  baronet, 
or  the  like,  without  showing  the  commission  or  letters  patent,  (c)  Aud 
as  to  justices  of  the  peace,  peace  officers,  constables,  &c.,  it  is  suffi- 
cient to  prove  that  they  acted  in  those  chai-acters,  without  producing 
their  appointments.  {<l )  So  in  an  indictment  for  disobeying  a  justice's 

i«)  Rom.  Cr.  Ev.,  20,  SI.    2  Greenl.,  242.  (y)  2  Str.,  1129. 

(I)  2L  How.  SU  Tr.,  542.  (s)  IS  East,  83. 

(«)  Matt.  Dig.,  120.  2  GwUL,  629.  4  Price,  218.  (a)  10  id.,  100. 

(V)  3  Brod.  &  Bing.,  132,  (h)  S  Barn,  ft  AdoL,  185. 

m  10  Bam.  A  Cress.,  817.  (e)  Tr.  Per  Pais,  847.    10  Wond. ,  254. 

ix)  4  T.  K.,  514.  (d)  1  Leuch,  581, 881,  n.    4  T.  R. ,  m^. 
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order,  it  was  held  unneccBsary  to  produce  the  commission  of  the 
peace  to  show  that  he  was  a  justice,  (e)  Aud,  in  genei-al,  where  a 
party  assumes  a  particular  character,  proof  of  that  iact  will  suffice 
as  against  him.  (/)  (1) 


[•459]  *  CHAPTER  VIL 

CONFESSIONS. 

Confessions  are  of  two  kinds.  First,  where  the  prisoner,  being 
indicted  either  for  a  felony  or  a  misdemeanor,  confesses  to  the  indict- 
ment at  the  trial ;  and  these  confessions  are  either  express  or  implied. 

An  exj)ress  confession  is  where  a  defendant  pleads  guilty,  and 
thereby  directly  confesses  the  crime  with  which  he  is  charged  ;  and 
this  is  the  highest  conviction  that  can  be.  {a) 

An  implied  confession  is  where  a  defendant,  in  a  case  not  capital, 
doth  not  directly  own  himself  guilty,  but  in  a  manner  admits  it  by 
yielding  to  the  mercy  of  the  couit,  and  desiring  to  submit  to  a  small 
fine,  which  submission  the  court  may  accept,  without  putting  him  to 
a  direct  confession.  (6)  And  in  trifling  personal  injuries,  the  prosecu- 
tor and  defendant  frequently  settle  the  charge  in  private,  and  the 
latter  comes  into  court  and  pleads  guilty,  and  upon  proving  a  general 
release  from  the  former,  submits  to  a  small  fine  for  his  breach  of  the 
peace,  (c) 

Secondly^  where  the  defendant,  upon  his  examination  before  a 
justice  of  the  peace  on  a  charge  of  felony  or  misdemeanor,  admits 

(0  1  Nol.  P.  L.,  698.  (6)  Id.,  ib.,  »  8. 

(/)  3  T.  R.,  635.  («)  Oiok.  Seas.,  156. 

(a)  2  Hawk.,  ch.  31«  M.   1  Chit.  Cr.  L.,  4S8. 


(1)  Letters  or  declarations  of  third  pcrwww?.]— On  a  trial  for  murder,  the  counael 
for  the  defendant  offered  in  evidence  two  letters,  purporting"  to  be  written  by  one  R. 
K.,  fi*om  Indiana,  one  to  his  brother,  A.  K.,  who  i-esided  at  the  place  of  the  murder, 
and  the  other  to  the  sheriff.  In  these  letters  he  admitted  that  he  committed  the 
muj-der,  and  that  the  prisoner  was  innocent.  Both  of  the  K.'s  were  in  court,  at 
the  time,  but  neither  of  them  was  called  as  a  witness,  by  either  party.  Held  that 
the  court  properly  excluded  the  letters,  as  hearsay,  or  derivative  testimony ;  and 
also  on  the  ground  that  upon  a  trial  for  murder,  declarations  or  admissions  of 
persons  other  than  the  prisoner,  that  they  had  killed  the  deceased,  are  not  evidence 
m  favor  of  the  defendant.    (Peo]^  v.  Qreenfield,  23  Hun,  454.) 
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either  his  guilt,  or  any  fact  which  may  tend  to  prove  it  at  the  triali 
or  admits  such  guilt  or  fact  to  auy  other  pei-son.  (I) 

Mtist  be  voluntary. 1  All  confessions,  whether  at  the  trial  or  before, 
to  be  admissible,  must  be  free  and  voluntary.  (2)     A  free  and  volun- 

(1)  On  a  trial  for  murder,  Btateraente  made  by  the  prisoner  as  a  witness  before 
the  coroner,  before  he  had  lieen  charged  with  the  crime,  and  before  it  was  ascer- 
tained that  a  murder  had  beon  committed,  arc  evidence  against  him.  (Hmdrickson 
V.  i^opte,  10  N.  Y.,  9.)  What  a  prisoner  has  testified  to,  as  a  witness  against  a  third 
person,  is  evidence,  if  no  inducements  were  held  out,  on  the  part  of  the  prosecution. 
(P^pU  V.  Bunut,  2  Park.,  34.) 

While  the  prisoner  waa  at  the  station-house,  and  after  the  watch  of  the  deceased 
had  been  found  upon  him,  he  was  asked  by  an  officer  where  the  i^est  of  the  jewelry 
was.  He  replied  that  he  knew  nothing  about  it.  Subsetiuently.  the  question  being 
repeated,  he  asked  :  **  Will  you  do  me  a  favor  V  The  officer  said  :  "  I  will  if  I 
can ;  I  sympathize  with  you,  or  I  pity  you  ;  you  are  in  a  bad  fix.**  The  prisoner 
then  asked  him  to  send  his  clothes  to  nis  mother,  and  not  let  her  know  what  had 
hi^pened.  The  prison<^r  then,  iu  answer  to  a  question  by  another  person,  nisula  a 
detailed  statement  of  what  he  had  done.  Held  that  his  confession  was  pi*o})erly 
admitted  on  his  trial  for  munler.  {Cox  v.  People,  19  Ilun,  430 ;  affd  80  N.  Y.,  500.) 
It  is  not  sufficient  to  exclude  a  confession,  made  by  a  piisoner,  that  he  was  under 
an^st,  at  the  time,  or  that  it  was  made  to  the  ofHcer  in  whose  custody  he  was,  or  in 
answer  to  questions  put  by  him  ;  or  that  it  was  made  inider  hox)e  or  promise  of  a 
benefit  of  a  collateral  nature.     (S.  C,  80  N.  Y.,  500.) 

The  magistrate  before  whom  an  examination  is  taken  is  a  competent  witness  to 
testify  to  ctcts  done  by  the  prisoner,  befoi*e  him,  but  not  to  declarations  forming  part 
of  such  examination.  (Hebetaille^a  Case,  5  C.  H.  Rec,  171.)  Examinations  of  pri- 
Boners  before  a  magistrate  stand  on  tho  t^ame  footing,  in  courts  of  justice,  as  their 
declarations,  I'educeil  to  writing,  before  any  individual  would.     (Id.) 

A  dechu'ation  or  admission,  if  made  befoi-e  the  prisoner  is  conscious  of  being  charged 
with,  or  8u.siiecte«i  of,  cnme,  is  admissible  in  evidence,  under  all  circum8tan(!es,  how- 
ever made  or  obtained  ;  under  oath  or  without ;  uiwni  a  judicial  proceeding  or 
otherwise.  {PhUlipa  v.  People,  57  Barb.,  353;  atfM  42  N.  Y.,  200.)  Whei-e  the 
defendant,  while  under  arrest  for  stealing  a  horse,  was  told  by  the  complainant,  and 
a^n,  in  substance,  by  the  officer,  that  '*  the  best  he  (the  accused)  could  do  was  to  own 
it  up;  that  this  wouM  l»e  better  for  him  ";  held,  that  a  confession  made  under  this 
inducement  of  ait  vantage  if  he  confessed,  was  not  a  vctluntary  confe&sion      {Id.) 

Whei*e  confessions  of  the  pnsoner  are  given  in  e\  idenre,  on  the  tiial  of  an  indict- 
mentv  in  the  abspnce  of  proof  of  such  threats  or  inducements  as  would  render  the 
confession  inadmissible,  a  refusal  of  the  court  to  charge  the  juiy  that  if  they  believed, 
firom  the  evidence,  that  the  prisoner  was  induced  to  make  the  confession  under  any 
inducements  or  hope  of  reward,  held  out  to  him,  they  should  exclude  the  e\ddence, 
is  not  error.     ( Woodford  v.  People,  19  N.  Y.,  117.) 

An  uncorroboi*ated  confession,  ma<le  out  of  court,  without  other  proof  of  the  corpus 
delicti,  will  not  justify  a  conviction.  {People  v.  Hennessayt  15  Wend.,  147 ;  People  v. 
Badgley,  16  id.,  53  ;  StaU  v.  Qennan,  15  Mo.,  526.) 

(2)  Prisoner  in  illegal  custody.] — A  prisoner,  indicted  for  murder,  after  the  killing, 
fled  fron^  the  city  of  New  York,  where  it  occurred,  finally  8to})ping  at  Wheeling,  W. 
v.,  where  he  was  arrested  by  an  officer  of  the  New  York  police  force,  with  the  co- 
operation and  assistance  of  the  local  police  force,  but  without  any  process,  put  in  irons 
lad  taken  to  New  York.  While  on  the  cars,  he  was  asked  by  the  officer  if  he  kille<l 
his  wife,  and  said  "Yes."  Held  that,  conceding  that  he  was  illegally  held  in  cus- 
tody, at  the  time  he  made  the  confession,  that  fact  did  not  invalidate  it,  or  render  it 
inadmissible.     {Balbo  v.  People,  19  Hun,  424  ;  aff'd  80  N.  Y.,  484.) 

Not  aUme  sufficient.] — Confessions  are  comi>etent  evidence,  in  the  case,  but  alone 
are  not  sufficient.  No  man  can  be  convicted  of  a  criminal  offense  uj)on  his  own  con- 
fession, alone,  that  a  crime  has  been  committed.  (People  v.  Jiuloff,  3  Park.,  401.) 
Confessions  of  a  prisoner  ai*e  a  doubtful  sjiecies  of  evidence,  and  should  be  received 
with  great  caution.  {Id.)  In  proving  the  confessions  of  a  pnsoner,  it  is  renuii-ed 
tfuU  idl  the  confessiooB  be  taken  together,  as  well  that  which  makeB  for  the  i^rvaoivcst 
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tary  confession  of  guilt  made  l)y  a  defendant,  whether  before  a 
magistrate  or  otherwise,  if  duly  made  and  satisfactorily  proved,  is 

as  that  which  makes  ag'ainst  hiin  ;  but  it  is  not  necessary  to  a<lopt  the  whole  conies- 
sion  whei*e  other  evidence  in  the  cose  pi-oves  part  of  the  confession  to  be  nntrue. 
(Id,) 

A  confession  made  under  the  influence  of  thivjats,  or  i>romLse8  of  favor,  is  not  to  be 
received  ;  but  the  fact  of  finding  gofKLs  in  consequence  of  surh  confession  and  by  the 
showing  of  the  prisoner,  is  gCKxl  evidence ;  that  being  a  fact  index>endent  of  such  con- 
fession.    {Tucker's  Case,  5  C.  H.  Rec,  104.) 

Confessions  ai-e  excluded  only  whei'e  they  are  made  under  circumstances  that  tend 
to  produce  doubt  as  to  their  truth,  arising  from  the  oiHii-ation  of  hoin;  oi*  feai*  in  the 
mind  of  the  prisoner.  When  made  under  the  eflfect  of  threats,  or  the  sanction  of  an 
oath,  without  the  proper  caution  being  given  that  he  need  not  answer,  and  that  what 
he  says  may  be  used  against  him,  nntl  some  other  circumstances,  ai^e  excluded  as 
matters  of  law.  ((yBrien  v.  People^  4S  Barb.,  274.)  But  whei-e  the  admissions  are 
purely  voluntary,  they  ai-e  to  be  submitted  to  the  jury  for  what  they  may  bo  deemed 
to  be  worth.     (Id.) 

The  undoubted  inile  laid  down  by  the  most  authoritative  text-writers  is,  that  a  fi-ee 
and  voluntary  confession  by  a  i>erson  accused  of  an  offense,  whether  marie  befoi'«  his 
apprehension  or  after,  whether  on  a  judicial  examination  or  after  commitment, 
whether  re<iuced  to  writing  or  not ;  in  short,  that  any  voluntary  confession  made  bv 
a  prisoner  to  any  pei-son,  at  any  time  or  place,  is  strong  evidence  against  him,  and, 
if  satisfactorily  pi"Oved,  sufficient  to  convict,  without  any  corrol>orating  circum- 
stances. (People  V.  Bennett,  37  N.  Y.,  117.)  But  the  confession  must  l)e  volnntaiy ; 
not  obtained  by  improper  influence,  nor  drawn  fi-om  the  prisoner  by  means  of  a  threat 
or  promise.  For,  however  slight  the  threat  or  promise  may  have  been,  a  confession 
so  obtained  can  not  be  received  in  evidence,  on  account  of  the  uncertainty  and  doubt 
whether  it  was  not  made  rather  from  a  motive  of  fear  or  interest,  than  m)m  a  sense 
of  guilt.     (Id.) 

Where  the  confessions  of  a  j^risoner  aiHi  wholly  voluntary,  it  is  no  objection  to  their 
admissibility  as  evidence  against  him  that  they  wei'e  made  to  a  policeman  ;  especially 
when  th<^  pi-isoner  was  not,  at  the  time,  in  his  cuatcMly.  (Peoj^/c  v.  Wentz,  37  N.  Y., 
803. )  Voluntary  confessions  are  admissible  in  evidence  against  the  party  making 
thorn.  And  those  are  deemed  voluntary  which  proceed  fi-om  the  si)ontajieous  expres- 
sions of  the  mind — ft'ee  from  the  influence  of  a!iy  extraneous  disturbing  cause.  (Id.) 
The  confession  may  be  admissible  though  made  in  reply  to  a  question  assuming  the 
guilt  of  the  prisoner.     (Id.) 

It  is  no  objection  to  pi*oving  the  confession  of  a  defendant  that  it  was  made  when 
he  was  under  oath  ;  if  it  apx>ear  that  it  was  fi*ee  and  voluntary,  and  not  made  under 
the  influence  of  fear  or  hope.  (People  v.  Hendrickson,  1  Park.,  406 ;  8.  C,  8  How. 
Pr.,  404.) 

A  judgment  will  not  be  reversed  because  the  court  permitted  the  prosecution  to 
prove  the  confession  of  the  prisoner  to  the  oflScer,  while  mider  aiTest,  as  to  the  place 
where  he  had  secreted  money ;  it  appearing  that  the  money  was  found  at  the  place 
designated  by  him.     (Done  v.  People,  6  Park.,  364.) 

If  a  declaration  or  admission  is  niade  after  the  accused  is  conscious  of  bein^  charged 
with,  or  suspected  of,  crime,  the  law  at  once  becomes  cautious  and  hesitating.  The 
true  inquiry  then  is,  was  it  voluntaiy  %  For,  unless  it  is  entirely  voluntary,  it  is  held 
.to  be  not  admissible.  (Phillips  v.  People,  57  Barb.,  353 ;  aff^d  42  N.  Y.,  200.)  By 
voluntaiy  is  meant  proceeding  from  the  spontaneous  suggestion  of  the  party's  own 
mind,  free  from  the  influence  of  any  extraneous  disturbing  cause.     (Id.) 

Evidence  of  a  confession,  made  by  a  party,  in  a  criminal  case,  should  not  be 
excluded  on  the  «o^  ground  that  it  was  made  while  under  arrest.  Such  a  confessiony 
it  voluntary,  not  made  under  the  influence  of  fear  or  hope,  or  under  the  excitement 
OP  agitation  of  mind  which  would  probably  affect  its  verity,  nor  drawn  out  by  the 
act  or  conduct  of  the  i>er8on  to  whom  it  was  made,  should  be  received.  (Hartung  v. 
People,  4  Park.,  319.) 

The  Code  of  Criminal  Prooed/ure  contains  this  provision : 

AcoDfession  of  a  defendant,  whether  in  the  course  of  judicial  proceed- 
in^s  or  to  a  private  person,  can  be  given  in  evidence  against  him,  unless 
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generally  sufficient  to  wai-i-ant  a  conviction,  without  any  corroborative 
evidence.  ((/)     It  has  been  decided  in  this  state,  however,  that  evi- 
dence of  confessions  alone,  unsuppoited  by  corroborating  facts  and 
circumstances,  is  not  sufficient  to  convict.     There  must  be  proof 
aliunde  of  the  corpus  delicti,  although  such  proof  need  not  be  conclu- 
sive, (e)     If  it  appear  that  the  defendant  was  induced  by  promises 
of  favor,  by   menaces,    or  undue  terror,  it  can  not  be  received  in 
evidence  against  him.  {/)     Thus,  evidence  of  a  confession  made  to  a 
magistrate  previous  to  examination,  ou  the  declaration  of  the  magis- 
trate that  it  would  be  better  for  the  accused  to  make  a  full 
*  confession,  is  not  evidence,  (^g)     So,  if  it  appeai-s  that     [  *  460  ] 
before  the  confession  was  made  the  surgeon  in  attendance 
had  told  the  prisoner  **it   would  be  better  for  her  to  speak  the 
truth."  (A)     So,  if  a  confession  be  procured  by  a  threat  to  take  the 
defendant  before   a  magistrate  if  he  does  not  give  a  satisfactory 
aecount ;  (i)  or  if  it  be  said  **  tell  me  where  the  things  are  and  I  will 
be  favorable  to  you  ;  "  (k)  or,  **  I  only  want  my  money,  and  if  you 
will  give  me  that,  you  may  go  to  the  devil  if  you  please ;  "  upon 
which  the  defendant  took  part  of  the  money  from  his  pocket,  and 
said  it  was  all  he  had  left  of  it.  (J)     In  all  these  cases  the  confession  is 
inadmissible,  and  so  is  a  confession  made  with  a  view  and  under  a 
hope  of  being  thereby  allowed  to  turn  state's  evidence,  (^n)  (3)   Where 
a  married  woman,  being  apprehended  on  a  charge  of  felony,  her 
husband,  in  the  presence  of  the  constable,  held  out  an  inducement  to 
her  to  confess,  upon  which  she  made  a  statement,  it  was  held  that  it 
was  not  receivable  in  evidence  ;  inasmuch  as  an  inducement  held  out 
in  the  presence  of  the  constable  was  the  same  in  effect  as  if  it  had  been 
held  out  by  him.  (n)    A  constable  telling  a  prisoner,  *^  Any  thing  you 
can  say  in  your  defense  we  shall  be  ready  to  hear,"  renders  a  eonfes- 

(<f)  RosB.  A  Ry.  C.  C.  806,  fi09, 440. 48L  Dyer,       (<)  1  Leaoh,  S91. 

SM     6  St.  Tr.,  W.    2  Leaob,  6M.  811,  n.  (k)  Id.,  290,  n. 

{e)  16  Wend.,  6S ;  15  id.,  147.  {I )  Rasa.  A  Ry.  C.  C,  ISS. 

(/)  2  Hale,  285.                           ^  (m)  S  Leach,  669.    2  Stark.  Br.,  93. 

LB)  15  Wend.,  281.    2  East's  P.  Cf.,  680.  (»)  2  Car.  ft  K.,  226. 

(a)  Queen  r.  Gamer,  12  Jur.,  944.  8  NewSess. 
Cas.,320. 

made  under  the  influence  of  fear  produced  by  threats,  or  unless  made 
upon  a  stipulation  of  the  district  attorney,  that  he  shall  not  be  prosecuted 
therefor ;  but  is  not  sufficient  to  warrant  his  conviction,  without  addi- 
tional proof  that  the  crime  charged  has  been  committed.    (§  395.) 

(3)  A  proeecuting  officer  can  not  be  admitted  to  testify  against  a  prisoner,  upon  the 
trial,  as  to  what  the  latter  has  disclosed  to  him  upon  an  application  to  be  admitted  as 
a  witneeB  tor  the  sUte.    (State  v.  Fbdpa,  Kh*by,  282.) 
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aion  inadmissible,  (o)  Yet  where  a  prisoner  was  brought  before  a 
magiistrate  ou  a  charge  of  felouy,  and  after  the  examination  of  the 
witnesses  against  him,  the  magistrate  said  to  him,  ^'  Be  sure  you  say 
nothing  but  the  truth,  or  it  will  be  taken  against  you,  and  may  be 
given  in  evidence  against  you,  at  your  trial,"  it  was  determined  that 
this  did  not  exclude  the  prisoner's  statement  from  being  given  in 
evidence,  (p)  So,  where  a  prisoner  was  told  by  one  who  came  to 
assist  the  constable,  that  it  would  be  better  for  him  to  confess,  but  on 
being  examined  the  following  day,  the  magi^ti-aie  frequently  cautioned 
him  to  say  nothing  against  himself,  yet  he  confessed  before  the 
magistrate,  it  was  held  clearly  admissible  ;  (q)  and  so,  if  after  the 
magistrate's  caution,  he  confesses  to  the  constiible,  who  previously 
advised  him  to  confess,  (r)  So,  if  persons  having  nothing  to  do  with 
the  aj^prehension,  prosecution  or  examination  of  the  prisoner,  advise 
him  to  confess,  tliis  is  no  ground  for  excluding  a  suhsequeiit  confession 
made  to  another,  {s)  When  once  a  confession  under  influence  is 
obtained,  however,  a  presumption  arises  that  a  subsequent  confession 
of  the  same  nature  flows  from  the  like  influence,  and  such  presumption 
ought  to  be  overcome  before  the  confession  can  be  given  in  evidenc(\  (t) 

The  following  cjise  will  illusti-ate  this  principle.  A  female 
[  *  461  ]  servant  *  being  suspected  of  stealing  money,  her  mistress, 
on  a  Monday  told  her  that  she  would  forgive  her  if  she 
told  the  tinith.  On  the  Tuesday  she  was  taken  l>ofoi*e  a  niasristrate, 
and  was  discharged ;  no  one  appearing  against  her.  On  the  Wed- 
nesday the  superintendent  of  police  went  with  her  mistress  to  the 
prison,  and  told  her  in  the  presence  of  her  mistress,  that  she  "  was 
not  bound  to  say  any  thing  unless  she  liked,  and  that  if  she  had  any 
thing  to  say  her  mistress  would  hear  her/'  The  prisoner  then  made 
a  statement.  It  was  held  that  this  statement  wjis  not  receivable  in 
evidence,  as  the  promise  of  the  mistress  must  be  considered  as  still 
operating  on  the  prisoner's  mind  at  the  time  of  the  statement,  but 
that  if  the  mistress  had  not  then  been  i)resent  it  might  have  been 
otherwise.  ( w)  And  it  has  been  held  that  where  a  promise  or  threat 
has  been  held  out,  it  will  always  exclude  the  statement  made  to  the 
aame  persofi.  (v) 

The  mere   knowledge,  by  a  prisoner,  of  a  handbill,  by  whicK  a 
government  reward  and  a  i)roniise  of  pardon  are  made,  in  a  case  of 

(o)  Qaeen  v.  Morton,  S  Moo.  ft  Bob.,  514.  («)  Kuw.  &  By.  C.  C,  163.    1  Car.  A  Payne, 

(p)  gucen  ▼.  Holmes,  1  Car.  A  K.,  MB.  97, 129. 

(9)  1  Phil.  £v.,  115.  {t)  4  Ilalst  Bep.,  163. 

(r)  Id.    Sturk.  £v..  2850.  (u)  Queen  v.  Huwclt,  1  Cur.  A  M.,  534. 

{V)  4  Car.  ft  Payne.  543. 
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murder,  is  not  sufficient  ground  for  rejecting  a  confession  of  such 
prisoner,  unless  it  a[)pears  that  the  inducements  there  held  out  were 
those  which  led  the  prisoner  to  confess.  Thus,  where  a  prisoner 
denied  that  any  handbill  that  might  appear,  concerning  a  murder 
with  which  he  stood  charged,  might  be  shown  to  him,  and  a  handbill 
wa^s  shown  to  him  by  a  constable,  by  which  a  reward  and  free  pardon 
was  offered  to  any  but  the  pei'son  who  struck  the  blow,  and  the 
prisoner,  three  days  afterwards,  made  a  statement,  such  statement 
was  held  to  be  receivable  m  evidence,  (^w) 

To  exclude  a  confession  made  under  the  influence  of  a  promisi^  or 
thi*eat,  the  promise  and  threat  must  be  of  a  description  which,  it 
may  be  presumed,  would  have  such  an  eflect  on  the  defendiuit's  mind 
as  to  induce  him  toconfes**.  (u;)  And  before  evidence  of  a  confes- 
sion ought  to  be  rejected,  on  this  ground,  the  prisoner  should  prove 
affirmatively  that  an  inducement  has  been  held  out.  (y)  If  a  confes- 
ffion  be  obtained  by  undue  means,  any  statement  made  under  the 
influence  of  that  impression  can  not  be  received.  (2)  But  although 
the  original  confession  may  have  been  obtained  by  improper  means, 
subsequent  confessions  of  the  same  or  of  like  facts,  may  by  admitted, 
if  the  court  believe,  from  the  length  of  tinu)  intervening,  from 
proper  warning,  or  from  other  circumstances,  that  the  delusive  hopes 
or  fears  under  the  influence  of  which  the  original  confession  was 
obtiiined,  were  entirely  dispelled,  (a)  Thus  where,  upon  the  trial  of 
an  indictment  for  larceny,  it  api>eared  that  the  owner  of  the  goods, 
on  the  prisoner's  expressing  contrition  for  the  ofiense,  promised  not 
to  prosecute  him,  but  the  officer,  whom  they  soon  met, 
told  them  the  matter  *  could  not  be  settled,  and  immedi-  [  *  462  ] 
ately  arrested  the  prisoner,  it  wa^  held  that  the  prisoner's 
confessioas,  made  afterwards,  were  admissible  in  evidence  against 
him,  notwithstanding  the  previous  promise  of  the  o>vner.  (/>) 

The  inducement,  however,  must  relate  to  a  temporal  benefit ;  for 
hopes  which  refer  to  a  future  state  only  are  not  within  the  principle 
which  excludes  confessions  obtained  by  improper  influence.  Thus, 
where  a  prisoner  wjis  warned  by  a  clergyman  not  to  add  sin  to  sin 
by  attempting  to  dissemble  with  God,  and  that  it  would  be  import- 
ant to  confess  his  sins  before  God  ;  and  the  prisoner  afterwards,  with 
religious  views,  confessed  to  the  jailer  who  had  previously  warned 

{w)  Qaeen  r.  BoBwell,  1  Cat.  &  M.,  5»I.  («)  2  KaaVn  P.  C,  658.    4  Car.  ft  P.,  889,  670. 

(«)  4  Car.  A  P.,  543.  1  Phil.  Ev.,  104. 
(f)  Qaeen  v.  Gamer,  12  Jar.,  944.    3  New       (a)  4Hal8t.  Rep.,  163. 
ICM.  Cat.,  120.  (6)  Ward  v.  People,  8  HIU,  895. 
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him  of  the  proliable  consequences  of  confessuig,  it  was  held  rightly 
received  in  evidence,  (r) 

Where  a  confession  w;.s  improperly  obt:iined,  both  it  and  evidence 
of  acts  done  by  the  prisoner  in  consequence,  towards  discovering  the 
property,  were  held  inadmissible.  ((/)  Yet  any  discovery  made  in 
consequence  of  any  snch  confession,  or  act  of  the  defendant,  if  con- 
firmed by  the  finding  of  the  property,  will  be  admitted,  {e)  Thus, 
if  a  man  through  promise  of  favor,  confess  that  stolen  goods  are  in 
such  a  room  in  his  house,  and  they  are,  in  consequence,  found  thei-e, 
although  such  a  confession  can  not  be  received,  yet  it  may  be  proved 
that  in  consequence  of  something  which  the  witness  heard  from  the 
defendant,  he  fomid  the  goods  in  the  defendant's  house.  {/)  And  it 
seems  that  declarations  of  the  defendant,  accompanying  the  acts,  may 
be  received  in  evidence,  though  the  confession  itself  is  inadmissible,  (y) 
But  it  is  no  objection  that  the  confession  was  elicited  by  questions, 
if  no  undue  influence  is  used,  (h)  And  declarations  made  by  the 
defendant  as  a  witness  under  compulsory  process  were  holden  to  be 
admissible  against  him  upon  an  indictment,  (i) 

It  is  no  objection  to  the  admissibility  of  a  confession  that  it  was 
ihade  under  a  mistaken  supposition  that  some  of  the  defendant's 
accomplices  were  in  custody ;  even  though  such  supposition  were 
created  by  aitifice,  with  a  view  to  obtain  the  confession,  {k) 

A  confession  befoi*e  a  magistrate,  if  taken  down  in  wilting  at  the 
time,  should  be  produced  and  proved  by  the  magistrate  or  his  clerk, 
to  h.Jve  been  duly  taken.  (^)  And  ii[)on  clear  and  satisfactory  evi- 
dence it  will  be  competent  to  prove  something  said  by  the  defendant 
beyond  what  is  taken  down  before  the  magistrate,  (m)  A  prisoner's 
confession,  if  not  reduced  to  writing,  may  be  given  in  evidence  against 
him,  and  a  forttoj-i,  if  reduced  into  writing,  though  not  signed  by 

him.  (71) 
[•463]         *  Confessions  to  other  persons   than  magistrates,  if  in 

writing,  must  be  proved  in  the  same  manner  as  any  other 
written  instrument.  If  by  parol,  they  are  to  be  proved  by  parol 
evidence  of  some  person  who  heard  them. 

In  all  cases,  the  wAofe  of  the  confession  should  be  given  in  evi- 

(0  1  Moo.  C.  C,  186.    Car.  C.  L.,  61.  4  Car.       (»)  1  Moo.  C.  C,  4S2.    By.  ft  Moo.,  27. 

ftP.,2Sl.  (0  2 Stark. 806.    4 Camp.,  10. 

(d)  Rasa,  ft  Br.  C.  C.  483.  (k)  I  Phil.  Ev.,  104. 

(€^  WUib.  it)  2  Hawk.,  ok  4a  ♦  8.    1  Leach,  MO.MS.   1 

(/)  2Ea«f«P.C.,658.    1  Leach.  386,  265,268,    Hale.  585.       ^  ^    _, 

n.    9  Pick.,  496.  (»)  1  Moo  C.  C..  281.^ 

(g)  B118R  ft  By.  C.  a,  lU.  (•)  S  Leaoh,  108. 
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dence  ;  for  it  is  a  general  rule  that  the  whole  of  the  account  which  a 
piii-ty  gives  of  a  transaction  must  be  taken  together ;  and  his 
admission  of  a  fact  disadvantageous  to  himself  shall  not  be  received, 
without  receiving,  at  the  same  time,  his  contemporaneous  assertion  of 
a  fact  favorable  to  him,  not  merely  as  evidence  that  he  made  such 
assertion,  but  admissible  evidence  of  the  matter  thus  alleged  by  him 
in  his  discharge,  (o) 

A  man's  confession  is  only  evidence  against  himself,  and  not  against 
his  accomplices;  (^)  although  made  in  the  hearing  of  the  accomplice, 
who  did  not  deny  it.  (  q) 

Confessions  made  to  certain  classes  of  people  can  not  be  given  in 
evidence  against  the  defendant,  on  the  ground  that  thoy  SLrejmmleged 
communuxUions.  *  Such  are  statements  made  to  counsel,  solicitors  and 
attorneys,  interpreters,  agents,  clerks,  (r)  clergymen  and  physicians.  («) 
The  privilege  of  not  being  examined  on  such  subjects  is  the  privilege 
of  the  client  and  not  of  the  attorney  or  counsel,  and  it  never  ceases,  {t) 
If  the  client  waives  the  privilege,  however,  the  witness  may  be 
examined.  (?/)  But  the  privilege  is  confined  to  communications 
made  to  the  attorney,  clergyman,  physician,  &c.,  in  hiaprqfessional 
character ;  (v)  and  if  admissions  are  made  to  a  clergyman,  they 
must  de  made  in  the  course  of  discipline  enjoined  by  his  church,  or 
they  may  be  given  in  evidence,  (w) 

Effect  of  confession.']  In  England,  when  the  defendant  in  open 
court  confesses  that  he  is  guilty  of  the  offense  with  which  he  is 
charged  in  the  mdictment,  a  trial  is  unnecessary,  and  the  coiut  may 
immediately  proceed  to  award  judgment,  (x)  The  courts  are  usually, 
however,  very  backward  in  receiving  and  recording  such  a  confession, 
and  will  generally  advise  the  defendant  to  retract  it  and  plead  to  the 
indictment,  (y) 

A  free  and  voluntary  confession  of  guilt,  made  by  a  defendant, 
whether  mider  examination  before  magistrates  or  otherwise,  if  duly 
made  and  satisfactorily  proved,  is  sufficient  at  once  to  warrant  a  con« 
Tiction,  without  any  corroborative  evidence  aliunde,  {z)  But 
this  must  be  understood  *of  a  direct  and  positive  confession;  [  *  464  ] 
for  admissions  by  implication  are  not  entitled  to  the  same 

^  (o)  4  Twmt. ,  S45.  2  Brod.  A  Bing . ,  S94.  4  Car.       (v)  2  Rnss.  on  Cr . .  614.    18  Wend. ,  81S. 

1  P.,  SU.  (10)  18  Wend.,  81S. 

(p)  1  Hale,  685.    2  Hawk.,  ch.  46,  f  8.  2  Boss.       (x)  Arch.  Cr.  PI.,  12L 

on  Cr.  ,602.  (y)  2  Hale.  226. 

(9)  8  Stark.  Rep.,  S3.  («)  Arch.  Cr.  PI.,  121.  6  Halst.,  108.   lU>scoe*8 

(r)  2  Kn^fl.,  on  Cr.,  20O,  fte.  Cr.  £v.,  28.    Boas.  A  By.  C.  C,  606,  9, 440  481, 

(«)  Sc«  ante. ,  428.  204.    6  St.  Tr.,  68.    2  Leach,  664.    Bat  lee  ante, 

U)  10  MfMl.  40.    Boll.  N.  P.,  284  460. 


<«)  Ky.  A  Moo.  N.  P.  C.,  aio. 
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weight,  (a)  The  confession  of  an  infant  is  competent,  but  the  j  ury  should 
be  particularly  careful  in  weighing  it.  (b)  A  boy  of  twelve  years  and 
five  months  old  may  be  convicted  on  his  own  confession,  and  executed. 
Capacity  to  commit  a  crime,  necessarily  supposes  capacity  to  confess  it.(c) 
Confessions,  however*,  ought  alwajrs  to  be  received  with  caution.  (J) 
And  Sir  William  Blackstone  observes  that  hasty,  unguarded  con- 
fessions, mado  to  persons  having  no  authority,  even  in  cases  of  felony 
at  the  common  law,  are  the  weakest  and  most  suspicious  of  all  testi- 
mony ;  ever  liable  to  be  obtained  by  artifice,  fake  hopes,  promises  of 
favor,  or  menaces  ;  seldom  remembered  accurately,  or  reported  with 
due  precision ;  and  incapable  in  their  nature  of  being  disproved  by 
other  negative  evidence,  (e)  These  remarks  of  the  learned  judge  are 
no  less  sound  than  humane,  and  we  commend  them  to  the  attentive 
consideration  of  magistrates  and  judges  in  all  cases;  but  more 
especially  in  cases  where  infants  are  brought  before  them  for  examina- 
tion or  trial. 

(a)  Arch.  Cr.  PL,  ISl.  {d)  6  Wend.,  268.    1  id..  6«k 

(b)  2  Aikln'8  Rep.,  1*09.  {e)  4 Black.  Comm.*  dOk 
(e)  6Halst.,163.    1  SoaUL,2i6.    6  City  HaU 

Bee,  177. 
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OP  THB  OFFICE  OF  JUSTICE  OF  TUB  PEACE;  AND  OF  THE  JURIS- 
DICTION, DUTY  AND  AUTHORITY  OF  JUSTICES  OF  THE  PEACE 
IN  CRIMINAL  CASES. 


I.   Of  THB  OPFICB  OF  JUSTICE  OF  THB  FBAGS. 
IL   JURISDICTIOir. 
IIL   DUTT  AND  AUTHOBITY  OF  JU8TICBS. 


CHAPTER.  I. 

OF  THB  OFFIOE  OF  JUSTIOE  OF  THE  PBAOB. 

1.  Its  yATFRE. 

2.   Of  THB  QUALIFICATIONS  FOB  THB  OFFICB. 

3.  Justices  how  ciiosbn — thbib  numbbb. 

4.  PoucB  justices. 

5.  Oath  of  office. 

6.  Justices  to  oivb  secubity. 

7.  Tksurb  of  THB  office. 

8.  When  it  becomes  vacant. 

9.  Liability  of  justices  to  prosecution. 

10.  Fees  of  justices  of  the  peace,  in  criminal  oasbs. 

1.    Its  nature. 

Justices  of  the  peace  were  originally  mere  conservators  of  the 
peace,  and  had  no  civil  jurisdiction.  In  this  state  a  twofold  authority 
is  incident  to  the  office :  viz.,  a  power  to  try  civil  causes  where  the  sum 
in  controversy  does  not  exceed  a  certain  specified  amount,  and  iu 
addition  to  their  common  law  authority  as  conservators  of  the  peace, 
a  criminal  jurisdiction  in  the  cases  prescribed  by  statute.     Before 
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the  institution  of  justices  of  the  peace,  oflSccrs  were  appointed  for 
preserving  and  maintaining  the  public  peace  who  were 
[  *  406  ]  called  conservatoi's,  wardens,  or  keepere  of  the  *  peace, 
till  the  statute  of  34  Ed.  3,  ch.  1  (which  gave  them  the 
power  of  trying  felonies),  when  they  acquired  the  more  honorable 
appellation  of  justices.  The  office  of  justice  of  the  peace  is  one  of 
great  antiquity.  It  has  had  an  existence  in  England  for  a  period  of 
nearly  five  hundred  years,  and  in  this  state,  imder  diffijrent  titles, 
and  with  a  jurisdiction  more  or  less  extensive,  for  more  than  a  cen- 
tury and  a  half,  (a)  (1) 

2.    Of  the  qoalifioations  for  the  office. 

As  the  office  is  one  of  great  antiquity,  so  it  is  one  of  great 
importance ;  and  should  bo  filled  only  by  those  who  are  well 
informed,  honest,  and  fearless.  In  the  language  of  Dalton,  an 
ancient  writer,  justices  should  have  "  stout  and  upright  hearts,  an4 
clean  and  uncorrupted  hands,''  not  fearing  to  olBTend,  nor  lending 
themselves,  or  their  office,  to  evil-minded  persons,  but  holding  the 
balance  even  between  the  parties  and  the  public.  Besides  their  civil 
jurisdiction  (of  which  it  is  not  our  purpose  here  to  speak),  the 
powers  conferred  upon  justices  of  the  peace  under  the  acts  respect- 
ing proceedings  to  prevent  the  commission  of  crimes,  the  ari'est  and 
examination  of  offisnders  of  every  grade,  and  as  members  of  courts 
of  special  sessions,  and  in  some  cases,  of  the  court  of  sessions,  are  of 

(a)  Davis'  Just,  1.    Cowen's  Tr.  Pref.,  1. 

(1)  Magistrate  defined.] — ^A  magistrate  is  an  officer  having  power 
to  issue  a  warrant  for  the  arrest  of  a  person  charged  with  a  crime. 
(CbrfeOr.  Pro.,  §146.) 

Who  are  magistrates.] — The  following  persons  are  magistrates : 

1.  The  judges  of  the  supreme  court ; 

2.  The  judges  of  any  city  court ; 

3.  The  county  judges,  and  special  county  judges ; 

4.  The  city  judge  of  the  city  of  New  York,  and  the  judge  of  the 
court  of  general  sessions  in  the  city  and  county  of  New  York ; 

5.  The  justices  of  the  peace  ; 

6.  The  police  and  other  special  justices,  appointed  or  elected  in  a 
city,  village  or  town ; 

7.  The  mayors  and  recorders  of  cities.     (Id.,  §  147.) 

Definition  of  "magistrate."] — ^Unless  when  otherwise  provided,  the 
term  ''  magistrate  "  signifies  any  one  of  the  magistrates  mentioned  in 
Bection  147.    (Id.,  §  959.) 

958 


Chap.  1.] 


Officb  of  Justice  of  the  Peace. 


466 


a  nature  too  serious  to  be  coufidc^d  to  the  ignorant,  or  the  dishonest. 
The  auLuent  English  statutes  required  that  justices  of  the  peace 
should  *'be  of  the  best  reputation,  and  most  woilhy  men  in  the 
county."  **  And  because,  contrary  to  these  statutes,  men  of  small 
sui)stance  had  crept  into  the  commission,  whose  poverty  made  them 
both  covetous  and  contemptible,"  another  statute  required  that  no 
justice  should  be  put  in  the  commission  unless  he  had  lands  to  the 
value  of  £20  per  annum.  (6) 

No  property  qualification  is  required  in  this  state.  But  no  person 
is  eligible  to  the  office  of  justice  unless  he  is  an  elector  of  the  town 
for  which  he  is  chosen,  (c)  A  justice  must  also  reside  in  the  town 
for  which  he  is  chosen.  {(I)  (2) 

3.    JusticeB  how  chosen — their  number. 

The  constitution  provides  that  the  electors  of  the  several  towns, 
shall,  at  their  annual  town  meeting,  and  in  such  manner  as  the  legis- 
lature may  iiirect,  elect  justices  of  the  peace,  whose  term  of  office  shall 
be  for  four  years.  And  that  in  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for  the 
residue  of  the  unexpired  term.  It  also  declares  that  their  number  and 
classification  may  be  regulated  by  law.  (e)  It  is  further  provided  that 
justices  of  the  peace,  and  district  court  justices  shall  be  elected  in  the 
different  cities  of  this  state,  in  such  manner  and  with  such  powers,  and 

for  such  teims,  respectively  as  shall  be  prescribed  by  law.(/) 
[  *  467  ]     *  The  legislature  had  regulated  this  subject  by  the  KevLsed 

Statutes ;  and  the  provisions  of  the  Revised  Statutes  are 
still  in  force,  so  far  as  they  are  not  inconsistent  with  the  constitution, 
or  subsequent  legislation.  It  is  enacted  by  the  Revised  Statutes  that 
there  shall  be  four  justices  of  the  peace  in  every  town,  divided  into 
classes,  one  of  whom  shall  be  annually  elected^  in  the  manner  pre- 
scribed in  chapter  eleven  of  the  first  part  of  the  Revised  Statutes. 
Each  justice  hereafter  chosen  shall  hold  his  office  for  four  years,  except 
when  elected  to  fill  a  vacancy,  or  on  the  erection  of  a  new  town,  as 
hereinafter  prescribed,  (g) 

(e)  Const.,  art.  6,  i  18. 
(/)  Const.,  art.  6,  J 18. 
[g)  1  B.  S.,  110,  )  36 ;  id.,  7th  ed  ,  840, 858,  f  35. 


(»)  4  Black.  Com.,  852. 

ie)  1 B.  S.,  346.  ni ;  id..  7th  ed..  817. 

(tf)  Id.,  102,  j  12 ;  id.,  7th  ed.,  348. 


(2)  Police  lostices  and  assistant  justices  in  the  city  of  New  York  are  so  far  local  as 
to  require  the  residence  of  every  person  holding  such  office  within  that  city  or 
county     (1  R.  8.,  7th  ed.,  349,  §  15.) 

It  is  provided  by  statute,  that  no  district  attorney  shall  act  as  a  justice  of  th6 
peace.    (Laws  of  1852,  ch.  804,  (  5 ;  2  R.  S.,  7th  ed.,  971.) 
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Whenever  a  new  town  is  erected,  an  election  for  justices  therein  is 
to  be  had  at  the  next  general  election  thereafter,  unless  a  special  elec- 
tion is  directed  by  law.  (A)  If  there  are  one  or  more  justices  then 
residing  in  such  new  town,  they  are  to  bo  deemed  justices  thereof, 
and  will  hold  their  offices  according  to  their  respective  classes ;  and 
only  so  many  justices  are  to  be  chosen  as  will  be  necessary  to  com- 
plete the  number  of  four  for  such  town,  (i)  (3) 

(h)  Id.,  $  37  ;  id.,  7tli  cd..  358.  (<)   Id., »  38 ;  id.,  ^th  ed.,  869. 

(3)  Notice  of  meetiiig  to  determine  dosses,] — After  the  election  of  justices  in  such 
new  town,  the  supervisor  thereof  shall  within  ^x  lays  after  the  completion  of  the 
canvass  by  the  county  canvassers,  give  notice  in  writing  to  the  justices  elected,  and 
to  the  town  clerk,  of  the  time  and  place  where  he  will  meet  them,  to  determine  by  lot 
the  daases  of  such  justices ;  which  notices  shaU  be  served  at  least  six  days,  and  not 
more  than  twelve,  previous  to  the  time  appointed  thei'ein  for  such  meeting.  (I  R.  S., 
Ill,  §  39  ;  id.,  7th  ed.,  359.) 

CLasseSt  Tuno  determined.] — At  the  time  and  place  so  appointed,  the  supervisor  and 
town  clerk  shall  cause  to  be  written,  on  separate  pieces  of  paper,  as  near  alike  as 
may  be,  the  numbera  one,  two,  three,  four,  if  there  shaU  have  been  four  justices 
elected,  and  shall  cause  them  te  be  rolled  up  as  nearly  alike  as  may  be,  and  deposited 
in  a  box.  The  iKjrsons  elected  justices  shaU  severally  draw  one  of  the  said  pieces 
of  paper,  and  shall  be  classed  according  to  the  number  of  the  paper  so  drawn  by 
him,  and  shaU  hold  his  office  for  such  number  of  years,  either  one,  two,  three,  or 
four,  as  shall  correspond  with  the  number  so  drawn.     (Id,,  §  40.) 

If  less  than  four  justices  shaU  have  been  chosen,  then  ballots  shall  be  pre- 
pared as  above  directed,  with  numbers  written  thereon  to  conHispond  with  the  num- 
ber of  the  classes  which  shall  be  vacant ;  and  each  person  elected  shall  in  like  man- 
ner, pi*oceed  to  draw  one  of  the  said  ballots,  and  snail  be  classed  according  to  the 
numl.)er  so  written  on  the  ballot  drawn  by  him,  and  shall  hold  his  office  accon^g  to 
such  number.     {Id.,  §  41.) 

Neglect  to  attend.] — If  any  person  elected  a  justice  shall  neglect  to  attend  to  such 
drawing,  the  supervisor  shall  draw  for  him.  If  the  supervisor  be  absent  from  his 
town,  or  unable  to  sei-ve,  or  his  office  be  vacant,  the  town  clerk  shall  give  the  notice 
herein  re<iuired,  an<l  perform  the  duties  enjoined  on  such  supei^visor.     (Id.^  §  42.) 

Certificates  of  drawing.] — Duplicate  certificates  of  such  drawing,  and  of  the  result 
thereof,  shall  be  made  and  certified  by  the  supervisor  and  town  clerk,  or  such  one 
of  them  as  shall  attend  the  same,  one  of  which  shall  be  filed  with  the  town  clerk,  and 
the  other  with  the  county  clerk,  and  shall  be  recorded  by  the  said  clerks  in  the 
,  books  in  which  the  canvasses  of  votes  shall  have  been  recorded ;  and  shall  be  con- 
clusive evidence  of  the  respective  classes  to  which  the  persons  so  elected  justices 
belong,     (/d.,  §  43.) 

Election  for  unequal  terms.] — Whenever  there  shall  be  two  or  more  justices  chosen 
at  any  election,  one  or  more  of  whom  shall  \vd  chosen  to  supply  a  vacancy,  and  one 
for  the  I'egular  term,  the  class  to  which  each  justice  shall  belong,  and  the  term  for 
which  he  shaU  serve,  shall  be  determined  by  lot,  in  the  presence  of  the  supervisor 
and  town  clci'k,  within  the  time  and  in  the  manner  hei'ein  directed ;  the  same  notice 
shall  be  given,  the  same  proceedings  had,  and  the  result  certified  with  the  like  effect 
as  befoi-e  (le«:lared.     (1  R.  8.,  7th  ed.,  360.  §  46.) 

Classifi>cation.] — Wnen  two  or  more  persons  shall  be  elected  to  the  office  of  Justice 
of  the  peace,  at  any  annual  town  meeting,  the  one  of  whom  shall  be  an  incnmbient  of 
office  for  a  term  not  then  expired,  such  incumbent  shall  be  deemed  elected  for  the 
regular  term  of  four  years,  which  will  commence  on  the  Ist  day  of  January  next  fol- 
lowing such  election.     (Laws  of  1833.  ch.  270,  §  1 ;  1  R.  S.,  7th  ed.,  811.) 

BaUots.'\ — When,  at  any  such  town  meeting,  except  the  first  election  in  anew  town, 
two  or  more  persons  are  to  be  elected  to  the  officio  of  justice  of  the  peace,  it  shall  be 
lawful  for  each  of  the  electors  not  voting  for  a  person  who  may  then  be  an  incumbent 
ot  the  office,  to  designate  on  his  ballot  the  person  intended  for  the  regular  term  of 
four  years,  which  will  commence  on  the  fitTst  day  of  January  then  next  following,  by 
the  words  or  words  and  figures,  **  Longest  term,"  **  four  years,"  or  *'  4  years ; "  and 
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If,  by  the  erection  of  ix  new  town  or  the  annexing  of  a  part  of  one 
town  to  another,  there  ai'e  at  any  time  more  than  four  justices  resid- 

the  person  having'  the  gi*eatest  number  of  votes,  without  any  reference  to  such  desig*- 
DElion,  shall  l>e  deemed  duly  elected.     {Id.,  §  2.) 

WTio  deemed  elected  for  four  years.] — The  person  elected  and  having  the  greatest 
number  of  such  designations,  shall  be  deemed  elected  for  the  regular  term  of  four 
years.     (Id.<,  §  3.) 

Duty  of  presiding  ojjicers.] — The  presiding  officer  or  officers  at  any  annual  town 
meeting  at  which  justices  of  the  peai:e  shall  be  elected,  shall  determine  whether  any, 
and  what,  pers<in,  in  pui*Mian<!e  of  the  foregoing  sections,  has  been  elected  for  the 
regular  term  of  four  yeai-s ;  which  determination  shall  be  made  at  the  same  time  and 
with  the  like  force  and  effect^  aa  he  or  they  may  determine  what  pei*sons  are  elected 
to  the  office  of  justice  of  the  peace  ;  and  such  determination  shall  be  entered  in  the 
minutes  of  the  ])roceedingH  of  the  meeting,  and  shall  be  publicly  i'ea<l,  and  shall  be 
deemed  notice  of  the  result,  in  the  same  manner  as  is  now  provided  by  law  in  rela- 
tion to  the  canvass.     (Id.,  §4.) 

Determination  by  lot.] — Wurti-e  one  ]>ei'son  shall  be  electeii  for  the  regular  terra  of 
four  years,  in  pursuance  of  either  of  the  preceding  sections,  the  classes  of  all  the 
persons  elected  to  the  offii-e  of  justice  of  the  peace,  at  any  such  annual  town  meeting, 
Rhall  be  determined  by  lot  at  the  time,  and  in  the  manner,  now  prescribed  by  law. 

Vacancies.] — Where  one  person  shall  have  been  elected  for  the  i*egular  term,  in 
purauance  of  the  foregoing  provisions,  the  other  person  or  persons  elected  justice  of 
the  peace  shall  be  deemed  elected  to  till  the  existing  vacancy  or  vacancies.  And  iu 
cai*e  of  moi-e  than  one  existing  va<;ancy,  the  classes  of  the  persons  electeil  to  fill  the 
same  shall  be  detei-mined,  by  lot,  within  the  time  and  in  the  manner  now  prescribed 
bylaw.     (/f£.,  §6.) 

Justices f  when  to  he  e^cff<f.]— Justices  of  the  peace  shall  hereafter  be  elected  by 
the  people  of  the  several  towns  of  this  state,  at  the  times  and  in  the  manner  pre- 
Bcribed  by  the  eleventh  chapter  of  the  first  part  of  the  Revised  Statutes  for  the  el(»c- 
tion  of  supervisor  and  other  town  offic^ra  required  to  be  elected  by  ballot.  (Laws 
of  1829,  ch.  350,  §  1 ;  1  R.  S.,  7th  ed  .  810.) 

^  Certificate  of  dectiim.] — The  clerk  of  every  town  meeting,  at  whirh  an  ele<'tion  for 
justice  of  the  ])ea(re  shall  have  been  ha«l,  must,  within  ten  days  thei-eafter,  transmit  to 
the  clerk  of  his  county,  a  certificate  of  the  result  of  snrh  election,  under  hi?  hand, 
which  shall  l>e  evidence  of  the  fa<!ts  therein  certified.     {Id.f  §  2.) 

Justices^  when  to  enter  on  Vieir  duths.] — The  j>ersons  so  elected  justices  of  the 
peace  shall  enter  ui>on  the  duties  of  th»»ir  respective  ofHr.es  on  the  first  day  of  Janu- 
ary next  succeeding  their  election  ;  an<l  in  case  more  than  one  justice  shall  be  elected, 
in  any  town,  at  the  same  election,  their  term  of  office  shall  be  determined  by  lot,  in* 
the  manner  provided  by  law,  b«*foi*e  the  commencem*^nt  of  such  term.     (Id.,  §  3.) 

Justices  to  supply  twcaTk'ip*.]— Whenever  one  or  more  justices  of  the  i)eace  shall 
be  elected  in  any  town  in  this  state,  to  supply  a  vacancy  or  vacancies  at  the  time 
existing,  or  in  any  new  town,  su<'h  justice  or  justices  may  take  the  oath  of  office,  and 
forthwith  enter  ui>on  the  duties  thereof.  (Laws of  1830,  ch.  290,  §  1 ;  1 II.  S.,  7th  ed., 
810.) 

Where  more  than  one  is  elected.] — In  case  more  than  one  justice  of  the  peace  is 
elected  in  any  town  at  the  same  election,  their  terms  of  office  shall  be  determined  by 
lot,  within  twelve  days  after  their  election,  in  the  manner  now  provided  by  law. 
(Id.,  5  2.) 

Vacancies  in  office;  when  to  he  filled  by  appointment.] — Whenever  a  vacancy  shall 
occur  in  the  office  of  justice  of  the  peace  of  any  town  in  this  state,  the  supervisor, 
town  clerk  and  remaining  justices  of  the  peace,  or  a  majority  of  su<'h  otiicuii's,  ai*e 
hereby  authorized,  by  warrant  imder  their  hands  and  seals,  to  appoint  a  suitable 
person  to  fill  said  vacancy,  and  the  {lerson  so  apix)inted  shall  hold  said  office  imtil  the 
next  regular  annual  town  meeting  in  said  town,  unless  the  said  api>ointment  shall 
haye  been  made  to  fill  the  vacaiu-y  of  an  officer  whose  term  of  office  would  have 
expired  on  the  Slst  day  of  Deceml)er  next  succeeding  such  api>ointment ;  in  which 
case  the  term  of  office  of  the  j^erson  so  aj^pointed  shall  expire  on  the  81st  day  of 
December  next  succeeding  sn<*h  appointment.  An<l  any  |)erson  so  appointe^l  may  at 
once  qualify  and  enter  uiH)n  th<^  discharge  of  the  dtities  of  his  offi«'e.  (Laws  of  18599 
ch.  476,  (  1»  <»  amended  by  L.  of  1875,  ch.  106 ;  1  R.  8.,  7th  ed.,  S23.) 
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ing  in  any  town,  they  will,  notwithstanding,  hold  and  exercise  their 
offices  in  the  town  in  which  they  i^eside,  according  to  their  classes 
respectively.  But  on  the  expiration  of  the  term  of  office  of  two  or 
more  justices,  being  in  the  same  class,  only  one  person  is  to  be 
elected  to  fill  the  vacancy  in  such  class.  (A)  Whenever,  by  the 
erection  of  a  new  town  or  the  annexing  of  part  of  one  town  to 
another,  any  town  is  deprived  of  one  or  more  justice,  by  their  resi- 
dence being  within  the  part  set  off,  the  inhabitants  of  such  town 
must,  at  the  next  annual  election,  supply  the  vacancy  so  produced  in 
the  classes  to  which  such  justices  belong ;  and  if  two  or  more  justices 
are  elected,  the  same  proceedings  shall  be  had  as  before  directed,  to 
determine  their  respective  classes.  (/) 

The  number  of  justices  in  the  cities  varies,  according  to  special 
statutes  ;  and  some  of  the  towns  are  allowed  a  different  number  than 
four.  (4) 

(k)  Id.,  112,  $44;  id.,  7th  od.,  859.  {I)  Id.,f  45;  id.,  7th  ed.,  869. 

Filing  appointment^] — Every  such  appointment  shall  be  filed  in  the  office  of 

the  town  clerk,  and  a  copy  thereof  in  the  office  of  the  county  clerk,  before  the  per- 
son so  appointed  shall  be  authorized  to  act.     (7(2.,  §  2.) 

Justices  in  counties  containing  upward  of  800,060  inhahOants.] — The  town  officers 
now  required  by  law  to  be  elected  or  chosen  at  the  annual  t(»wn  meetings  in  the  sev- 
ei*al  towns  in  counties  containing  upwaini  of  three  hundi*ed  thousand  inhabitants,  as 
determined  by  the  last  state  census  taken  prior  to  the  passage  of  this  act,  shall  hei-e- 
after  be  elected  by  ballot  by  the  elect  oi-s  of  such  towns,  n;spectively,  at  the  general 
election  held  thei*ein  next  prior  to  the  time  now  pi^ovided  for  holding  such  annual 
town  meeting ;  and  the  terms  of  office  of  the  persons  elected  under  the  provisions  of 
this  act  shall  commence  and  determine  on  the  1st  day  of  Januai*y,  exce]>t  as  herein- 
after otherwise  specially  provided.    (Laws  of  1881,  ch.  564,  §  1 ;  1  R.  S. ,  7th  od  ,  823.) 

The  justices  of  the  peace  to  be  elected  hei*eafter,  in  each  of  siiid  towns, 

except  in  case  of  vacancy,  shall  be  elected  at  the  general  election  next  following  the 
town  meeting  at  which  they  would  have  been  elected  if  this  act  had  not  been  passed, 
(/d..  §  2.) 

Persons  elected  to  supply  vacancies  in  the  office  of  justice  of  the  peace, 

shall  be  deemed  to  be  elected  from  the  1st  day  of  January,  next  after  their  election, 
and  only  for  the  then  remaining  and  unexpired  portion  of  the  vacated  term.  (Id,, 
§11.) 

(A)  Albany.] — ^There  are  three  justices  of  the  justices'  court  of  the  city  of  Albany, 
and  a  clerk  of  said  court.  (Laws  of  1851,  ch.  86 ;  1  R.  S.,  7th  ed.,  345 ;  Laws  of 
1870,  ch.  77,  title  V,  §  1.)  The  court  is  a  court  of  record.  {Code  of  Civ,  Pro,,  $  2. 
sub.  19.) 

New  York.] — In  this  citjr  there  is  a  justice  in  each  of  the  ten  judicial  districts,  to 
hold  the  district  court  in  said  district ;  and  a  clerk  of  each  of  the  district  courts.  (Laws 
of  1848,  ch.  ir)3  ;  1  R.  S.,  7th  ed.,  345.)  A  justice  is  to  be  elected  in  each  of  said 
districts,  on  the  1st  Monday  of  November,  18o7,  and  once  in  evei*y  six  yeaj^  there- 
after, a  justice  to  hold  the  court  therein,  whose  tenu  of  office  shall  be  for  six  years. 
(Laws  of  1882,  vol.  2,  ch.  410,  ^  1281.)  The  justices  must  be  residents  of  the  city, 
and  must  be,  at  the  time  of  their  election  or  appointment,  of  the  degree  of  counselors 
at  law  of  the  supreme  court.  (Id.,  $  1282.)  District  courts  and  justices  have  juris- 
diction in  civil  anions  and  special  proceedings  as  is  specially  confen^d  upon  them 
by  statute,  and  no  ot^er,     (Id.,  ^  1284.) 

Such  justices  have  power  to  issue  wammtB  of  arrest  in  acUona  under  the  gfame 
laws.     (Id.,  $  1306.) 
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*  Justices  of  (he  peace  in  incorporated  village8!\  The  [  *  468  ] 
general  act  ol"  1870,  for  the  *•  iucorporatioii  ot*  villages  "  (ch. 
291,  art.  1,  title  V,  §  3),  provides  that  any  justice  of  the  peace  of  the 
town  or  towns  in  which  any  incorporated  village  shall  be  located,  shall 
have  jurisdiction  in  all  criminal  cases  that  may  arise  within  the  bounds 
of  the  village  in  the  county  in  which  they  severally  reside,  with  the  same 
powers,  and  subject  to  the  duties  and  liabilities  as  a  justice  of 
the  peace  in  other  cases.  He  shall  also  have  jurisdiction  in  all 
actions  brought  to  recover  fines  or  penalties  for  the  violation  of  any 
provision  of  this  act,  and  of  the  rules,  by-laws  and  ordinances  of  the 
Tillage,  or  to  recover  any  tax  or  assessment  levied  by  the  village ; 
and  his  proceedings  and  judgments  may  be  reviewed  in  the  same 
manner  as  is  or  shall  be  provided  by  law,  in  cases  of  judgments  and 
proceedings  of  justices  of  the  peace.  Said  justice  shall  receive  the 
same  fees  and  compensation  as  is  provided  by  law  for  similar  services. 
All  fines  recovered  by  him  in  suits  for  the  violation  of  the  provisions 
of  this  act,  or  the  by-laws,  rules  and  ordinances  of  the  corporation, 
shall  be  paid  over  to  the  treasurer  of  the  village,  upon  their  receipt 
by  the  justice.  In  such  last  mentioned  suits,  if  judgment  is  entered, 
the  said  justice  shall  award  costs,  including  witnesses'  fees  and  other 
legal  disbursements,  to  the  same  amomit  as  a  justice  of  the  peace 
could,  in  civil  actions  or  proceedings  before  him.  {ii) 

By  the  act  of  1875  (ch.  385),  to  amend  the  above  act  of  1870  (ch. 
291),  it  is  provided  (§1)  that  when  any  person  shall  be  arrested  by  a 
police  constable  without  process,  under  section  4,  title  5,  of  said  act  of 
1870,  and  such  person  shall  be  brought  before  the  proper  justice  of  the 
peace,  such  magistrate  shall  proceed,  forthwith,  to  hear,   try  and 

(n)  As  amended  by  L.  of  1878,  oh.  69.      1  S.  S.,  7th  ed.,  887.' 

TVoy.] — ^There  are  three  justices  of  the  iustices'  court  in  this  city.  (1  R.  8.,  7th 
ecL,  345.)    This  court  is  not  a  court  of  record.     (Cods  of  Civ.  Pro.,  §  3,  sub.  5.) 

StJienectady.] — There  are  four  justices  of  the  peace  for  this  city,  to  be  elected  by 
the  people,  at  the  chai-ter  election  ;  one  to  be  elected  each  year,  and  to  hold  his  oflice 
for  the  tema  of  four  yeai-s.     (Laws  of  1848,  ch.  155  ;  1  R.  8,,  7th  ed.,  340.) 

The  provisions  of  the  Revised  Statutes  relative  to  the  mode  of  appointment  of  jus- 
tices of  the  justices*  courts  in  the  cities  of  Albany  and  Hudson,  and  all  other  justices 
in  cities,  were  abrogated  by  the  constitution  of  1867-8  (1  R.  8.,  7th  ed.,  356),  and  the 
articles  of  those  statutes  relative  to  judicial  officers  appointed  by  the  local  authorities 
of  a  dty  or  county,  and  to  justices'  courts  and  proceedings  therein,  wore  repealed  by 
Laws  of  1880,  ch.  245.  (See  1  R.  S.,  7th  ed.,  358.)  But  the  general  provisions  of  the 
title  of  the  Revised  Statutes  relative  to  **  coui'ta  held  by  justices  of  the  peace,"  so  far 
as  the  same  may  be  applicable,  shall  apply  to  the  justices*  courts  in  the  cities  of 
Albany,  Hudson  and  Troy,  respectively,  except  in  those  cases  where  repugnant  pro- 
visions exist  in  the  acts  authorizing  those  courts,  or  relating  thereto.  But  Ihe 
provisions  of  this  title  shall  not  be  considered  as  applicable  to  the  courts  in  the  city 
of  New  York.     (2  R.  8.,  272 ;  3  id.,  7th  ed.,  2371,  §  231.) 
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determine  the  complaint  or  charge  on  which  such  person  is  so 
arrested  ;  and  such  person  shall,  on  conviction  by  the  justice,  be  fined 
by  such  magistrate  in  accordance  with  any  ordinance  or  by-law  of  the 
village  for  the  punishment  of  such  offense,  and  imprisonment  in  the 
county  jail  until  such  fine  be  paid,  not  exceeding  ten  days,  (o) 

4.    Police  JiutioeB. 

In  addition  to  the  four  justices  in  each  town,  and  the  justices  in 
the  several  cities  above  mentioned,  there  are  in  various  cities  and 
incorporated  villages  special  justices  having  criminal  jurisdiction  only, 
and  styled  police  justices  ;  whose  powers  and  duties  are  defined  and 
limited  by  the  several  special  statutes  creating  or  authorizing  them. 
Besides  these  special  statutes,  applicable  only  to  pellicular  localities, 
the  general  act  of  1870  (ch.  291),  "  for  the  incoi-poration  of  villages," 
contains  provisions  relating  to  police  justices,  police  courts,  police 
ofBcei*s,  &c.,  in  all  incorporated  villages  where  those  officei-s  and 
courts  exist.  (5)  (6) 

(o)  1  B.  S.,  Till  ed.,  898. 
(5)   POUCB  JDSTI0B8  AND  POUOB  COURTS  IN  CITIES  AND  VILLAGES. 

Election  ;  term  of  office  ;  powers^  JurUdictum  and  liabilities.] — The  act  of  1870  (ch. 
291),  provides  that  the  trustees  of  any  village,  incoi'porated  under  that  act,  having  a 

Eopulation  of  three  thousand  and  upward,  may«  whenever  in  their  opinion,  the  pub- 
c  intei*est  demands  it,  at  any  time  not  less  than  thii*ty  days  preceding  the  next 
annual  election  for  village  ofticei*8,  direct  that  at  such  election,  and  at  every  fourth 
annual  election  thereafter,  there  shall  be  elected  a  police  justice,  who  shall  be  a  i-esi- 
dent  of  the  village  in  which  he  shall  be  elected,  and  who  shall  hold  office  for  four 
years,  and  shall  have  the  same  power  and  jurisdiction  in  criminal  cases  which  justices 
of  the  peace  now  by  law  have  or  which  may  hereafter  be  confen*ed  on  justices  of  the 
peace  by  law,  and  shall  be  subject  to  the  same  duties  and  liabilities  as  the  justices 
of  the  peace  of  the  several  towns  of  this  state,  and  shall  have  jurisdiction  in  all  cases 
of  violation  of  village  oixiinances.  (Section  17  of  title  3,  as  added  by  Laws  of  1871, 
ch.  688;  1  R.  S.,  7th  ed.,  89.1.) 

VacaTicies."^ — Whenever  any  vacancy,  by  death,  resignation,  removal  from  the  vil- 
lage, or  inability  to  dischai'ge  the  duties  of  the  office  shall  occui*  in  the  said  office,  the 
trustees  shall  order  an  election  to  fill  such  vacancy  at  the  next  annual  election  for  vil- 
lage officers,  and  in  the  meantime  may  fill  the  vacancy  by  appointment,  or  may  desig- 
nate any  one  of  the  justices  of  the  peace  of  the  town  in  which  such  %'illage  is  situa- 
ted, to  perform  the  auties  of  police  justice  until  such  election  shall  have  been  held. 
(Id.,  §  18.) 

Fieea.] — The  fees  of  the  police  justices  elected  or  appointed,  as  hei-einbefore  pro- 
videdy  and  also  of  any  justice  of  the  peace  while  acting  as  police  justice  under  designa- 
tion of  the  trustees  as  provided  in  the  last  section,  shall  be  a  charge  upon  the  vil- 
lage, and  shall  be  audited  and  allowed  in  the  same  manner  as  other  village  charges. 
(Id.,  §  19.) 

Oath  of  office.] — Every  police  justice  elected  or  appointed  under  this  act,  shall 
within  ten  days  after  his  election  and  before  entering  upon  the  duties  of  his  office, 
take  and  subscribe  the  constitutional  oath  of  office,  and  file  the  same  in  the  office  of 
the  town  clerk  of  the  town  in  which  he  resides.     (Id.,  }  20.) 

Proviso.] — Any  provisions  of  title  2  of  this  act  inconsistent  with  the  provisions 
hereinbefore  contained,  relating  to  police  justices,  shall  not  be  held  to  apply  to  said 
office  of  police  justice.    (Id.,  }  21.) 

Election  and  qual\fleatian8 i  term  qf  office;  vacancy.] — The  act  of  1875,  **  to  pro- 
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*6.    Oath  of  office.  [  *477  ] 

The  constitutioii  of  the  state  (of  1867),  declares  that  all  officers, 
executive  and  judicial,  except  such  inferior  officers  as  may  bo  by 

vide  for  the  election  of  police  justices  in  villages  **  (ch.  514,  §  1),  provides  that  upon 
the  application  in  writing,  of  not  less  than  twenty-five  electors,  inhabitants  of  any 
incorporated  village  in  tUs  state,  in  which  no  provision  now  exists  for  the  election  of 
a  police  justice,  the  board  of  trustees  of  such  village  may  detemiiuey  bv  i*csolution« 
to  be  entered  in  their  minutes  of  proceedings,  that  a  ix)lice  justice  shall  be  elected 
for  such  ^dllage.  And  if  they  shall  so  determine,  the  electoi-s  of  the  village  may,  at 
their  then  next  annual  election,  or  at  a  special  election  to  be  calle<i  for  the  purpose 
ind  to  be  conducteil  in  the  same  manner  as  the  aimual  election,  choose  a  iK)Iice  jus- 
tice, who  shall  be  a  i-esident  elector  of  the  village,  and  shall  enter  upon  the  discharge 
of  his  duties  as  soon  as  he  shall  be  duly  notified  of  his  election  and  shall  take  and 
file  in  the  office  of  the  village  clerk  the  constitutional  oath  of  office,  and  a  bond  with 
nireties  in  such  sum  as  the  board  of  trustees  shall  prescribe,  and  to  be  approved 
by  such  boani,  for  the  faithful  performance  of  his  officiid  duties.  Such  police  justice 
shall  hold  his  office  until  the  31st  day  of  December  in  the  thii'd  year  succee<1inir  his 
election.  Thereafter  the  term  of  such  office  shall  be  thi*ee  years,  commencing  with 
the  1st  day  of  January,  and  at  the  annual  charter  election  next  pi*ecedingthe  expira- 
tion of  a  regular  term,  a  }x>lice  ju8ti<;e  shall  be  elected,  on  Ihe  same  ticket  with  other 
elective  village  officers.  Whenever  a  vacancy  shall  occur  in  the  office  of  such  police 
justice,  it  shall  be  filled  by  apiK>intment  to  be  m:ule  by  the  board  of  trustees ;  and 
ike  person  thus  appointed  shall  hold  his  office  till  his  succt^ssor,  who  shall  be  chosen 
at  the  next  annual  election,  for  the  unexpired  portion  of  the  term,  shall  have  taken 
and  filed  the  constitutional  oath  of  office  and  bond  as  hereinbefoi*e  provided.  (1  R. 
8.,  ^th  ed.,  917.) 

J urisdictUrn  ;  saZary  ;  lldbilities;  sickness  or  disability  ;  vacancy. "[ — Such  police 
Justice  shall  have  within  the  village  in  which  he  shaU  be  elected  or  appointed,  and 
in  cnjses  where  the  alleged  crime  or  misilemeanor  has  been  conunitted  within  such 
village,  exclusive  jurisdiction,  except  as  hoi-einafter  pi\)vided,  to  issue  all  warrants, 
hear  and  determine  all  complaints,  and  t(»  conduct  all  examinations  and  trials  in 
criminal  cases,  that  may  now  by  law  be  h;id  by  a  justice  of  the  i)eace,  or  before  a 
court  of  special  sessions ;  and  shall  have  tho  same  ])0wor  and  jurisdi('ti(»n,  in  such 
criminal  cases,  which  justices  of  the  peace  now  have  by  law,  or  which  may  heivafter 
be  conferretl  upon  justices  of  the  jH*ac.e  bylaw ;  and  shall  have  exclusive  jurisdiction 
in  all  cases  of  violation  of  ordinances  of  the  village  of  which  he  is  police  justice.  He 
ehall  receive  for  his  services  an  annual  salary,  to  l)e  fixed  by  the  boa  I'd  of  trustees, 
which  shall  not  be  increased  or  deci'eased  during  his  term  of  office,  but  shall  not 
retain  to  his  own  use  any  costs  or  fees.  Sai<l  justice  shall  bo  subject  to  the  same  lia- 
bilities, and  his  judi,nnenta  and  proceedings  may  be  reviewed  in  the  same  manner, 
and  to  the  same  extent,  as  now  provided  by  law  m  case  of  justices  of  the  i)eace.  It 
shall  be  the  duty  of  the  several  Justices  of  the  peace  of  the  town  in  which  such  village 
is  wholly  or  partially  situatc(l,  during  the  sickness,  absence  fi-om  the  villa;,''(%  c»r 
inability  to  act,  of  the  said  police  justice,  or  during  a  vatmncy  in  said  office,  to  ren- 
der the  same  servicers  and  j>erform  the  same  duties,  and  they  shall  be  entitled  to  the 
same  fees  therefor,  as  though  no  TM)lice  justice  had  been  elected  or  api>ointed  in  said 
village.  But  it  shall  not  be  lawful  for  said  justices  of  the  peace  to  make  any  charge 
against  said  village,  or  the  town  or  county,  in  which  the  same  is  situate,  for  services 
rendered  in  or  respecting  criminal  cases,  trials  and  examinations  in  sufh  village,  or 
where  the  subject-matter  theret)f  arose  in  such  village,  except  as  hereinbefore  stateil, 
during  the  sickness,  absence  from  the  village,  or  inability  to  act,  of  the  f«aid  police 
justice,  or  during  a  vacancy  in  said  office.  {Id.,  §  2,  as  amended  by  Laws  of  187G, 
ch.  308  ;  1  R.  S.,  7th  ed.,  918.) 

Records;  report  J] — It  shall  be  the  duty  of  the  said  police  justice  to  pro\'ide  a  suit- 
able book,  ana  therein  to  enter  and  keep  a  record  of  the  several  complaints  made 
l)efore  him,  in  which  a  warrant  or  other  process  for  the  airest  of  any  person  accused 
shall  be  granted*  and  of  all  cases  in  which  the  offender  or  ]>ei*son  accused  shall 
be  brought  before  him  without  process ;  which  record  shall  contain,  under  the 
prop:'r  date,  a  brief  stat^^ment  of  the  names  of  the  parties,  the  nature  of  the  offense 
chai'gedy  the  action  of  the  police  justice  thereon ;  and  an  accurate  8ucc.oxitv\i  ot  i2^ 
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law  exempted,  before  they   enter   on   the   duties   of  their   i*esi)ec- 
tive  offices,  shall  tiike  and  subscribe  the  following  oath  or  affirmation : 


fines,  penalties  and  costs  imposed  and  collected  by  him,  or  which  may  be  collected 
by  him,  or  which  may  be  oi-dered  to  l>e  paid  by  any  offender.  And  annuallv,  at 
least  two  weeks  before  the  time  api)ointed  for  holding  the  charter  election  of  said  vil- 
luge,  and  oftener  when  requii-ed  by  resolution  of  the  boaM  of  trustees,  he  shall  make 
a  report  in  writing,  to  the  clerk  of  the  village,  of  all  tines,  penalties  and  costs 
imposed  and  collected  by  him;  and  the  Bame  day  on  which  he  shall  make  such  report, 
he  shall  pay  over  to  the  treasurer  of  such  villa^ifo  all  tines,  penalties  a; id  costs  in  his 
hands  belonging  to  said  villajre*  The  provisions  of  this  act  shall  not  apply  to  any 
village  in  the  county  of  MadLson.     (irf.,  §  3 ;  1  R.  S.,  7th  ed.,  918.) 

The  act  of  187(5  (ch.  21),  "  to  authorize  police  justices  and  justices  of  the  peace  to 
take  recognizances  during  trial  or  examination,*'  provides  that  in  any  trial  or  exam- 
ination before  a  police  justice  or  justice  of  the  peace,  of  any  city  or  town,  of  any 
pei*son  charged  with  an  offense  bailable  by  such  magistrate,  whenever  it  shall  be 
made  to  appear,  to  the  satisfaction  of  such  jus^tice,  that  such  trial  or  examination 
should  be  continued  to  some  other  day,  ho  may  take  a  recognizance  with  sufficient 
surety,  by  two  freeholders  or  householdei-s,  residents  of  the  county  in  which  the 
trial  IS  being  held,  foi*  the  appearance  bei'oi'e  him  on  such  day,  of  the  person  to  be 
tried  or  examined.  And  if  such  person  shall  fail  to  appear  at  such  time,  an<l  abide 
the  final  decision  of  said  justice,  the  recognizance  shall  be  deemtnl  to  be  forfeited, 
and  shall  be  forfeited  like  other  forfeited  recognizances,  and  in  addition  thereto,  the 
justice  may  issue  his  warrant  for  the  arrest  of  the  person  so  let  to  bail.  (See  3  R. 
8.,  7th  ed.,  2543  ;  where  this  section  is  said  by  the  editor  to  be  "probably  super- 
seded" by  Code  of  Crim.  Pi-o.,  $  192.) 

Two  or  more  towns  or  counties  included  in  one  village ;  costs  and  expeiistsS\ — In  all 
cases  where  parts  of  two  or  more  towns,  or  parts  of  two  or  more  counties,  are 
included  within  the  limits  of  any  incorporateil  village  within  this  state,  the  I^gal 
expenses  for  arrest,  trial  and  punishment  for  crimos  and  misdemeanors,  whei'e  on 
con%dction,  the  fine,  penalty  or  forfeiture  goes  to  such  \'illage,  shall  be  borne  and 
paid  by  such  village.  In  all  other  cases,  the  legal  costs  of  arrest,  trial  and 
punishment,  or  either,  >vitliin  the  jurisdiction  of,  and  entei*tained  by  a  police  court 
of  such  village,  shall  be  borne  and  paid  by  the  town  or  coimty  in  which  such  offense 
was  actually  committed.  (Laws  of  1880,  ch.  235,  §  1,  as  amended  by  L.  of 
1881,  ch.  015 ;  1  R.  S.,  7th  ed.,  919.) 

Impriso7iinentf  in  what  county.] — In  all  cases  of  imprisonment  of  persons 

charged  with  the  commission  of  any  offeuMs  or  under  sentence  on  conviction  of  any 
offense  within  the  juiisdiction  of  any  police  court  of  such  village,  such  imprison- 
ment shall  be  in  the  county  where  such  offense  was  actually  committed,  or  in  the 
jH^dtentiary  nearest  such  village ;  unless  the  county  in  which  sueh  offense  was  com- 
mitted, has  a  contract  with  some  i>enal  institution,  for  the  keeping  of  ron\'icts ;  in 
which  case  the  imprisonment,  if  not  in  such  (bounty,  shall  be  in  the  penal  institution 
with  which  there  is  such  contract,     (/d.,  }  2,  as  amended  by  L.  of  1881,  ch.  615.) 

Civil  jurisdiction  of  police  jicstice.] — The  civil  jurisdiction  of  i-»olice  justic^es  within 
any  incorporated  \'illage  of  this  state,  shall  be  limited  to  cases  in  which  said  vil- 
lage is  a  i)arty  in  interest ;  but  nothing  in  this  section  shall  be  construed  to  affect 
police  justices  in  villages  incoi^^orated  by  special  acts.  {Id.,  }3,  as  amended  by  L. 
of  1881,  ch.  CDO.) 

Repeal,] — All  acts,  or  parts  of  acts,  whether  general  or  local,  inconsistent  with  the 
provisions  of  this  act.  are  hei-el»y  repealed.     (7.Z.,  }  4.) 

POLICB   CODBTS  AND   JUSTICES   IX   THB   CiTY   OP   NbW  YoRK. 

The  "New  York  city  consolidation  act"  of  1883  (Laws  of  1881,  ch.  410,  vol.  2), 
provides  as  follows : 

Nuviber  of  police  jtuftifes;  mode  of  appointment.'] — The  ]X>lice  justices  shall  be 
eleven  in  numf)er,  and  they  shall  be  respectively  apjwinted  on  nomination  by  the 
mayor  and  confirmation  by  the  board  of  aldermen.  Any  name  once  nomiuateti  and 
rejected  shall  not  be  again  submitted  for  either  of  sai<l  justices,  and  the  names 
nominated  shall  be  acted  upon  in  the  oi*der  of  their  nomination ;  but  confirmations 
may  be  made  of  any  names  nominat^^d,  though  once  rejected^  and  the  mayor  shall 
continue  to  nominate  until  every  place  is  filled.    ($  1541.) 
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"  I  do  solemuy  swear  [or  affirm]  that  I  will  support  the  constitution 
of  the  United  States  aud  the  constitution  of  the  state  of  New  York, 

—   -— 

CertificcU^  of  appoirUinent.] — Upon  the  completion  of  any  appointment  of  a  iK)lice 
iostice,  certiticates  of  the  same  shall  be  made  out  in  duplicate,  by  the  clerk  of  the 
boiuxi  of  aldermen,  dated  on  the  day  of  any  such  confirmation,  and  the  same  shall  be 
si^ed  by  the  mayor  and  president  of  the  board  of  aldermen,  of  which  one  copy  shall 
be  delivered  to  the  })olice  justice  so  appointed,  and  the  other  shall  be  filed  by  said 
clerk  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York  within  twenty-foup 
hoars  of  the  time  of  the  said  appointment.  And  from  and  after  any  such  apx)ointment 
flocertifiedy  the  person  so  appointed  shall  be  deemed  aud  taken  to  be  a  police  justice 
of  the  dty  of  New  York,  duly  appointed,  and  shall  take  the  proper  oath.  8uch  jus- 
tices are  ma^strates.     (§  1542.) 

The  salaries  of  such  police  justices  are  fixed  by  section  1543. 

Tenns  of  offices;  vacancies.  jSection  1544  specifies  the  times  at  which  the  terms 
of  the  justices  in  office  at  the  passage  of  the  act,  will  respectively  expire ;  and  pro- 
vides for  filling  vacancies. 

Not  to  receive  any  fees,  etc.,  or  hold  any  other  offi/se,  etc.] — No  police  justice,  appointed 
hereunder,  shall  receive,  enjoy  or  share  any  fees,  perquisites  or  conii)enKation  of  any 
kind,  directly  or  indirectly,  other  than  his  said  salaiy  ;  nor  shall  he  hold  any  other 
office,  or  be  engaged  or  intereste^l  in  any  pursuit  connected  with  the  administration 
of  justice,  but  shall  devote  his  whole  time  and  capacity,  as  far  as  the  public  welfai*e 
demands,  to  the  duties  of  said  office.     (^  1545.) 

Board  of  police  Justices.] — Such  appointed  police  justices  shall  constitute  the  board 
of  police  justices,  and  discharge  the  fonctions  thereof,  and  may  elect  a  president  from 
their  own  number,  and  remove  him  and  elect  a  successor  at  their  pleasure.  Ail  the 
meetings  of  such  board  shall  be  public,  and  all  its  proceedings  shall  be  I'ecoi'ded  in 
its  books  of  minutes,  by  the  secretary,  and  shall  be  preserved.  Such  board  may 
designate  a  police  clerk  to  act  as  secretary  of  said  board,  and  establish  public  rules 
relative  to  its  meetings,  etc.  It  has  the  authoritv  and  duty  of  appointing,  not  to 
ezeeed  six  police  clerks,  for  terms  not  exceeding  tour  years,  an<l  of  regulating  the 
time,  place  and  manner  of  the  discharge  of  the  duty  of  such  clerks.  It  may  also 
appoint  assistant  clerks,  interpreters,  stenographers,  etc.     (§  1546.) 

Butes  of  practice.] — Rules  for  regulating  the  business  of  the  police  courts,  and  of  the 
board  of  i)olice  iustices,  are  to  be  prepared  and  published.  Among  other  provisions 
thereof,  said  rules  shall  contain  i*egulations : 

1.  As  to  the  justices  who  shall  hold  such  couHs,  at  titnos  and  places  to  be  specified, 
and  shall  provide  for  rotation  of  justices  holding  the  same. 

2.  As  to  the  hours  when  the  same  shall  be  oi>en,  and  when  closed,  each  day,  and 
what  officers  and  assistants  shall  be  in  attendant*. 

3.  As  to  the  order  of  busine.ss,  and  the  manner  of  its  dis(*harge,  including  the  tak- 
ing of  bail  and  entering  into  i*ecognizances. 

4.  As  to  the  manner  m  which  the  police  clerks  and  their  assistants  shall  keep  com- 
plete records  of  the  doings  of  said  courts  and  justices,  and  perform  their  other  duties 
m  a  uniform  manner. 

5.  As  to  the  heanng  and  disposition  of  all  cases  of  vagrancy,  and  of  cases  where 
the  order  of  the  iK)lice  justice  may  deprive  any  person  of  his  or  her  liberty,  or 
impose  a  fine. 

6.  As  to  the  collection  and  disposition  of  any  moneys  by  any  i>olice  clerk,  and  as 
to  keeping  accounts  of  the  same. 

7.  Ihx)viding  for  the  keeping,  by  such  police  clerks,  of  books  of  records  of  the 
names,  sex  and  a^,  of  persons  against  whom  complaints  have  bo(»n  made,  or  who 
have  been  committed,  fined,  convicted,  held  for  trial,  or  sent  to  the  sessions  for 
trial,  etc.,  etc.     (§  1547.) 

Ruha^  etc,  for  maiTitenance  of  order.] — The  said  boaml  of  police  justices  shiiU 
have  jwwer  to  make  needful  rules  and  regnlations  for  the  inaint<»nance  of  ordt»r  in 
and  about  the  said  ]>olice  courts  and  court  of  special  sessions,  and  the  offices  appi*o- 
priated  to  the  use  of  the  magistrates,  clerks  and  officers  thei*eof,  respectively  ;  and 
all  persons  willfnlly  violating  any  such  rule  or  regulation  may  be  aiT(\sted  and  pun- 
ished in  the  same  manner  as  is  now  provided  by  law  for  the  ]Mini«hment  of  disorderly 
comluct  tending  to  a  breach  of  the  jieace  in  said  city.     (§  154S.) 

Atiomeys.] — No  person  shaU  practice  or  l>e  entitled  to  be  heard,  save  in  his  op 
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and  that  I  will  faithfully  discharge  the  duties  of  the  office  of 
according  to  the  best  of  my  ability,  and  that  I  liave  not  knowingly 

her  own  defense,  l)ef()re  such  police  courts  or  justices,  except  members  of  the  bar  of 
the  state,  entitled  to  practice  before  the  supreme  court.     (}  1556.) 

Jttfnovals  from  offu^e,  of  i>olice  justices  or  police  clerks,  are  provided  for  by  sec- 
tions 1557-8-9. 

Intoxication,  or  disorderly  conduct. '\ — In  all  cases  of  arrest  for  intoxication  or  dis- 
orderly conduct,  in  wdd  city,  the  iM)liee  juytices  shall  have  |>ower,  in  addition  to 
holding  the  party  to  bail  for  gfood  behavior,  to  impose  a  tine  not  exceeding*  ten  dol- 
lars in  each  case,  or  to  commit  to  the  city  prison  not  exceeding  ten  days,  each  day  of 
imprisonment  to  be  taken  as  a  liqni<1ation  <»f  one  dollar  of  the  fine.     (J  1502.) 

Voffrancy ;  record  i7i.] — The  police  justices  shall,  in  eveiy  case  of  commitment 
for  vagrancy,  file  or  cause  to  be  filud  in  the  office  of  the  clerk,  a  record  of  the  i)ro- 
ceedingB  had  before  them,  or  either  of  them  ;  and  such  recoitl  shall  contain,  as  part 
thereoi,  the  proofs  or  confession  taken  by  t»uch  justice,  tog*ither  with  the  prisoner's 
examination.     The  fonn  of  the  record  is  prescribed.     (§  15C3.) 

Hecognizari-ces  to  keep  the  i>eace,  or  to  l)e  of  good  Iwliavior,  or  both,  t^iken  by  any 
police  justice  in  said  city,  may  be  for  any  sum  that  any  court  in  said  city  is  author- 
feed  to  fix,  in  any  such  recognizance.     (}  1567.) 


Jurisdiction.] — Police  justices  have  such  jurisdiction,  and  such  only, 
as  is  specially  conferred  upon  them  by  statute.  The  courts  hel«l  by 
police  justices  are  called  police  courts,  and  courts  of  special  sessions  are 
also  called  police  courts,  and  are  so  designated  in  different  parts  of  the 
Code.      Code  Cr,  Pro.^  §  74,  as  ametided  in  1882.) 

Election  of  justices.] — Ui>on  the  application  in  writing  of  not  less 
than  twenty-five  electors,  inhabitants  of  any  incori>oraied  village  in  this 
state  in  which  no  x)rovision  now  exists  for  the  eidction  of  a  police  justice, 
the  board  of  trustees  of  such  village  may  determine,  by  resolution  to 
be  entered  in  their  minutes  of  proceedings,  that  a  j)olice  justice  should 
be  elected  for  such  village;  and  if  they  so  determine,  the  electois  of  the 
village  may  at  their  next  annual  election,  or  at  a  special  election  to  be 
called  for  the  purpose,  and  to  bo  conducted  in  the  same  manner  as  the 
annual  election,  choose  a  police  justice  who  must  be  a  resident  elector  of 
the  village  ;  and  thereafter  a  police  justice  nnist  bo  elected  in  such  vil- 
lage, at  the  annual  charter  election  next  preceding  the  expiration  of  a 
regular  term,  or  at  the  next  annual  election  after  a  vacancy,  on  the  same 
ticket  with  the  other  elective  village  officers.  Any  vacancy  must  be 
filled  by  appointment  by  the  board  of  trustees  of  the  village.    (Id.,  §  75.) 

Justice  to  take  oath,  etc.] — A  police  justice  elected  or  appointed  as 
prescribed  in  the  last  section  must,  before  entering  upon  the  duties  of 
his  office,  and  within  fiifteen  days  after  receiving  notice  from  the  village 
clerk  of  his  election  or  appointment,  take  before  the  clerk,  the  constitu- 
tional oath  of  office,  and  file  the  same  with  the  clerk,  together  with  a 
bond  with  such  sureties  and  in  such  amount  as  shall  be  approved  by  the 
board  of  trustees  of  the  village,  conditioned  for  the  faithful  perform- 
ance of  his  official  duties.     (Id.,  §  7G.) 

Justice  hoi^  to  hold  office.] — A  police  justice  elected  or  appointed 
as  prescribed  in  section  75,  holds  his  office  as  follows : 

1.  If  elected  at  the  first  election  held  after  the  creation  of  the  office, 
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or  intentioiially  paid  or  offered  to  pay,  contributed  or  offered  or 
promised  to  coutnhute,  any  money  or  valuable  thing,  ui*  made  any 

he  must  enter  upon  the  duties  of  his  office  immediately  after  qualifying, 
as  prescribed  in  the  last  section,  and  holds  his  office  until  and  include 
ing  the  thirty-first  day  of  December  in  the  third  year  succeeding 
his  election ; 

2.  If  elected  at  any  subsequent  election,  except  as  ]  rescribed  in  the 
next  subdivision,  he  must  enter  upon  the  duties  of  his  office  on  the  first 
day  of  January  succeeding  his  election,  and  may  hold  his  office  for  three 
years. 

8.  If  elected  to  fill  a  vacancy,  he  must  enter  upon  the  duties  of  his 
office  immediately  after  qualifying,  as  prescribed  in  the  last  section,  and 
may  hold  his  office  for  the  unexpired  term. 

4.  If  appointed,  he  must  enter  upon  the  duties  of  his  office  imme- 
diately after  qualifying,  as  prescribed  in  the  last  section,  and  may  hold 
his  office  until  his  successor  is  elected  and  qualifies.  (§  77,  as  amended 
in  1882.) 


Ccnnpeiisation  of  justice.] — A  police  justice  can  not  retain  to  his 
own  use  any  costs  or  fees,  but  may  receive  for  his  services  an  annual 
salary,  to  be  fixed  iii  villages  by  the  board  of  trustees,  and  in  cities  by 
the  common  council,  excei)t  where  the  same  is  otherwise  fixed  by  law  ; 
and  such  salary  shall  not  be  increased  or  decreased  during  his  terra  of 
office     (§  78.) 

Hoi^  removed.] — Police  justices  are  removable  by  the  supreme 
court,  at  a  general  term.     (§  1S2.     Const.,  art.  6,  §  18.) 

Prllce  courts  are  deemed  inferior  courts  not  of  record,  within 

the  section  of  the  constitution  which  provides  for  the  removal  of  jus- 
tices of  the  peace  and  judges,  or  justices  of  inferior  courts  not  of  roc- 
or<l,  and  their  clerks  by  such  county,  city  or  state  courts  as  are  desig- 
ted  by  law ;  but  for  no  other  purpose.     (§  11.) 

Commanding  rioters  to  disperse.] — In  case  of  a  riot  it  is  the  duty 
of  the  police  justices  of  the  city,  village  or  town  to  go  among  the  per- 
sons assembled,  and  command  them,  in  the  name  of  the  people  of  the 
state,  immediately  to  disperse.  If  the  rioters  do  not  disperse,  it  is  the 
duty  of  the  magistrates  and  officers  to  arrest  them  or  cause  them  to  be 
arrested ;  and  for  that  purpose  they  may  command  the  aid  of  all  per- 
sons present,  or  within  the  county.     (§§  106,  107.) 

Organization  an  I  regolatioti  of  the  police.] — The  organization 
and  regulation  of  the  police  in  the  cities  and  villages  of  this  state 
are  governed  by  special  statutes.     (§  100.) 

Force  to  preserve  the  peace,  at  public  meetings,  when  and 
how  ordered.] — The  mayor  or  other  officer  having  the  direction  of 
the  police  in  a  city  or  village,  must  order  a  force,  sufficient  to  preserve 
the  peace,  to  attend  any  public  meeting,  when  he  is  satisfijd  that  a 
breach  of  the  peace  is  to  be  apprehended.    (§  101.) 
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promise  to  iiiflueuce  or  rewai'd  a  vote  at  the  election  iu  wliich  I  wa^> 
chosen  to  fill  the  said  office.''  (J)  (7) 

Tlie  oath  of  justices  of  the  peace  must  be  takeu  before  the  clerk  of 
the  county  for  which  they  have  beeu  elected  or  appointed,  (m)  The 
oath  of  office  of  justices  of  the  peace  must  be  taken  before  the  clerk 
of  the  county  for  which  they  were  elected  or  appoinU^d,  at  any  time 
after  election  or  appointm^at,  and  before  the  fifteenth  day  of  Janu- 

(t)  Const.,  art.  XIV,  ( I.    See  aUu  1  IL  S.,  U9,       (m)  1  R.  S.,  119,  i  23  ;  id.,  7th  ed.,  867. 
4  20. 

Proceedings  in  Police  Courts. 

Caiaige  to  be  read  to  defendant,  and  he  required  to  plead.] — 

In  the  cases  in  which  the  police  courts  have  jurisdiction,  when  the 
defendant  is  brought  before  the  ilia^strate  the  charge  against  him 
must  be  distinctly  read  to  him,  and  he  must  be  required  to  plead 
thereto.     {Code  Cr.  Pro.,  §  699,  as  amended  in  1882.) 

The  plea,  and  how  put  in.] — The  defendant  may  plead  the  same 
pleas  as  upon  an  indictment,  as  provided  in  section  332.  llis  plea  must 
be  oral,  and  entered  upon  the  minutes  of  the  court.    (§  700.) 

Isane,  hoixr  tried.] — Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
defendant  do  not  demand  a  trial  by  jury,  the  court  must  proceed  to  try 
the  issue.     (§  701.) 

Subsequent  proceedings,] — The  proceedings  subsequent  to  the  joining  of  the  issue 
are^the  same  as  in  courts  of  special  sessions.  (§}  702  to  740.)  See  /Special  Sessions 
(courts  of). 

(6)   POLICB  CONSTABLBS. 

Appoijitinent  of.] — The  hoard  of  trustees  of  every  village  incorporated  under  the 
general  act  may,  if  in  their  juilgineut  ueceasary,  appoint,  each  yiiar,  t)ue  or  more 
police  constables.     (Laws  of  1870,  ch.  29,  title  2,  $  4  ;  1  R.  8.,  7tli  ed..  888.) 

Duties  and  powers ;  ctyinpeiisatUmJ] — The  person  appointed  police  constable  shall 
have  the  i)Owora,  and  be  subject  to  the  same  duties,  in  criminal  and  civil  cases  cog- 
nizable by  such  justice,  as  constables  of  towns,  and  shall  be  chief  of  the  policejforce 
of  the  village,  subject  to  the  directions  and  oixlers  of  the  president.  He  shall  have 
the  power,  and  it  shall  ]>e  his  <lut y,  to  k(;ep  onler  in  all  public  i>laces  in  the  >'illage  ; 
to  anest  persons  (roncemed  iu  riotous  or  noisy  assemblages,  or  who  ai-e  breaking  the 
peace,  or  violating  this  act,  or  the  by-laws,  i'ul(?s,  or  ordinances  of  the  village,  arrest 
them,  and  forthwith  convey  them  before  the  pi*oper  authority,  to  be  dealt  witn  accord- 
ing to  law,  and  to  k<>ep  and  retain  such  pei'sons  iu  custody  until  committed  or  dis- 
charged. Said  police  cronstable  shall  have  i)ower  to  execute  any  warrant  or  process 
issued  by  justices  of  the  peace  of  the  county,  or  counties  in  which  such  village  is 
situated.  The  sai*!  police  constable  shall  be  paid  for  his  services  the  same  comi>ensa- 
tion,  to  be  audited  and  allowed  in  the  same  manner,  as  town  constables,  for  similar 
ser\'ices,  and  also  Mich  extra  annual  salary,  as  chief  of  the  boaixl  of  police,  as  the 
board  of  trustees  niny  direct,  (/d.,  title  5,  §  4,  as  amended  by  L.  of  1878,  ch.  59 ; 
1  R.  S.,  7th  ed.,  806.) 

(7)  It  is  the  duty  of  clerks  of  counties  to  make  a  report  to  the  district  attorney  of 
thf*ir  resjwctive  counties,  of  nil  omissions  by  any  town  oflicei's,  to  make  aii*l  traue-niit 
any  returns  or  certificates  which  by  law  they  are  reauired  to  make  to  such  clerk; 
anil  the  said  district  attorney  must  forthwith  pi-oceed  to  enlbi-ce  the  penalty  by  law 
imix)sed  \i\yo\i  such  delinquent  otticer.  (Laws  of  1  1)2,  ch.  109,  }  2 ;  IK.  IS.,  7th  ed., 
820.) 
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aiy  next  succeeding,  (n)  Every  sucli  oath,  duly  certified  by  the 
oiEcer  Ijcfoie  whom  the  buiuo  wtw  takeu,  must  be  deposited  within 
the  time  requu'ed  by  law,  in  the  office  of  the  county  clerk,  [o)  When 
any  justice  of  the  peace  shall  neglect  to  file  the  certificate  of  his  oath 
of  office,  tlie  county  clerk  shall  give  notice  of  such  neglect  to  the 
governor,  and  to  the  supervisor  of  the  town  for  which  such  justice 
was  elected,  {p)  The  "  time  required  by  law,"  for  taking  an  official 
oath,  when  a  difibrcnt  time  is  not  prescribed  by  law,  is  within 'fifteen 
days  after  the  officer  shall  Ix^  notified  of  his  election  or  appointment, 
or  within  fifteen  days  after  the  commencement  of  his  term  of 
office,  (q)  (7)  Justices  executuig  any  of  the  duties  or  functions  of 
their  office  without  having  taken  and  subscribed  such  oath,  forfeit 
their  office,  and  are  to  be  deemed  guilty  of  a  misdemeanor,  punish- 
able by  find  or  imprisonment,  (r)  But  the  acts  of  a  justice  of  the 
peace,  who  has  not  duly  qualified,  are  not  absolutely  void ;  and  there- 
fore, persons  seizuig  goods  under  a  warrant  of  distress  signed  by  ti 
justice  who  had  not  taken  the  oath,  are  not  trespassers,  though  the 
magistrate  be  liable  to  the  penalty,  and  to  be  indicted,  (s) 
And  it  has  been  *  decided  in  this  state  that  a  person  [  *  478  ] 
elected  to  the  office  of  justice  of  the  peace,  but  who  has 
neglected  to  take  the  oath  of  office  and  to  give  the  security  required 
by  law,  is  neveiiheless  in  office  by  color  of  title,  and  that  his  acts  are 
valid  as  regards  the  public  and  third  persons,  (jt) 

6.    Jiutioefl  to  give  secnxlty. 

The  act  of  1878  (ch.  107),  **  requiring  justices  of  the  peace  to  give 
bonds,"  as  amended  by  the  act  of  1881  (ch.  123),  provides  that  every 
justice  of  the  peace,  elected  or  appointed  in  any  of  the  towns  or  cities 
of  this  state,  shall,  before  he  enters  upon  the  duties  of  his  office,  exe- 
cute an  instrument  in  writing,  with  two  sureties  to  be  approved  by 
the  supervisor  of  the  town,  or  the  town  clerk  thereof,  ^Aere  the  said 
justice  of  the  peace  is  also  supervisor  of  said  town,  or  the  common 

(n)  Laws  of  1832,  ch.  109,  il.  1  R.  S.,  7th  od.,  2.  Give  none  aduice  in  &ny  cause, 
SfK).  t^.  that  yoa  before  depends : 

[o)  1  R.  S. ,  7th  ed.,  S67,  i  34,  sab.  6.    The  form  3.  Your  sessions  hula,  a^  statutes  bid 
of  the  oath  taken  by  Justices  of  the  peace  in  the  forfeits  that  be  tall, 

anrient  times,  i.s  i^ven  in  the  do^crerel  verse  of  4.  See  entrcd  well  and  then  estreat 
the  period,  by  Mr.  Lam  bard  in  his  "  Kirekar-  them  to  the  Cheaquer  all :       "^ 

Cii.v,  or  office  of  the  Justices  of  Peace'*  published  6.  Ueccivo  no  fee  but  that  is  given 
in  1. .»••».    it  1-4  worth  prc.-^ervin^,  as  a  literary  bv  tiiieene,  good  vse  or  right : 

carit)sity.    •*  This  oaili  (^f  the  office,'*  Mr.  L.  ob-  6.  Ne  send  iirocept  to  portie  selfo, 
serrcs,  '**con6isteth  of  live  articles,  which  (for  but  to  irKliir.'rout  wight."       [Lamb.,  p.  61.] 

memurics'  nakc)  I  have  seen  expresseil  in  these  {p)  Id.*  o6S,  $  27. 

flvo  verses  f>l lowing  :  (q)  Id.,  3.37,  f  '.U. 

1.  I)o«.»  cqunll  ri^?ht  to  rich  and  poore,  (r)  1  U.  S.,  1 :0,  ^  31 ;  M., 7lh  ed.,  369  ;  8*20,  f  ^0. 


as  Wit  and  Law  extends :  (s)  3  Itam.  &  Aid.,  '261. 

(0  4  Denio,  168. 
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council  of  the  city  in  which  such  justice  shall  reside,  conditioned  that 
he  will  pay  over,  on  demand,  to  the  officer,  pei-son  or  pei*sons  entitled 
to  the  same,  all  moneys  received  by  him  by  virtue  of  his  office  ;  and 
previous  to  entering  upon  the  discharge  of  his  official  duties,  shall  file 
the  said  instrument  in  the  office  of  the  clerk  of  the  city  or  town  in 
which  he  shall  reside.     (§  1 ;  1  R.  S.,  7th  ed.,  821.) 

Every  such  justice  of  the  peace  shall  at  or  before  the  time  of  pre- 
senting himself  to  be  sworn  into  office,  file  with  the  county  clerk  a 
certificate  of  the  clerk  of  the  city  or  town  in  which  such  justice  of  the 
peace  resides  that  he  has  filed  the  bond  required  by  this  .-^oction  ;  and 
no  justice  of  the  peace  shall  be  sworn  into  office  until  he  shall  have 
filed  such  certificate  as  aforesaid.     (/<^.) 

The  act  of  1878  does  not  apply  to  the  city  and  county  of  New 
York,  or  to  those  cities  whose  chartera  requiie  these  offieei*s  to  give 
such  bonds.     (/cZ.,  §  3.) 

The  lievised  Statutes  i)rovide  that  Avhcnever  any  officer  is  required 
by  law  to  execute  any  official  bond,  lie  isliall  cause  the  same  to  be 
filed  in  the  proper  office  within  the  time  therein  prescribed  for  filing 
his  oath  of  office,  unless  otherwise  provided  by  law.  (t)  In  case  any 
officer  who  is  required  to  file  the  certificate  of  his  official  bond  wjth 
any  county  clerk,  shall  neglect  to  do  so  within  the  time  iiquiixjd  by 
law,  it  is  the  duty  of  such  clerk  immediateh'  to  give  notice  of  such 
neglect  to  the  governor.  (?«)  Every  bond,  executed  by  any  officer, 
for  the  faithful  discharge  of  the  duties  of  his  office,  shall  be  deemed  to 
be  in  force  and  obligatory  U[)i)n  the  princii)al  and  suretii's  therein,  so 
long  us  such  officc^r  shall  continue  to  discharge  the  duties  of  his  office, 
and  until  his  successor  shall  be  ai)p()inted  and  duly  qualified,  (t;)  But 
the  sureties  in  any  such  bond  shall  bo  exonerated  from  all  liability  by 
reason  thereof,  for  all  acts  or  omissions  of  their  principal,  after  he 
shall  have  duly  renewed  any  official  bond  pui*suant  to  law.  (to)  If 
any  person  shall  execute  any  of  the  duties  or  functions  of  any  office 
without  having  executed  and  filed  in  the  proper  office  any  bond 
required  by  law,  he  shall  forfeit  the  office  to  which  he  may  have  been 
elected  or  appointed,  and  shall  be  deemed  guilty  of  a  misdemeanor 
punishable  by  fine  or  imi)risonment.  (x) 

By  the  act  of  1881,  the  official  acts  of  every  justice  of  the  peace, 
heretofore  done  and  performed,  duly  elected  or  appointed  to  the 

(t)  1  K,  S..  120,  ♦  26  ;  id.,  7th  ed.,  368.  Iw)  M.,  :i   •.  i  30. 

(r/)  I(l.,f27.  («)ia.,  Ui. 

(i;)  M.,  J  29. 
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office,  so  far  as  such  official  acts  may  be  affected,  impaired  or  ques- 
tioued,  by  reason  of  the  failure  of  any  such  justice  to  take  and  sub- 
scribe the  official  oath,  or  to  give  an  official  bond,  as  required  by  law, 
are  legalized,  ratified  and  confirmed  ;  and  any  juntice  of  the  peace 
heretofore  elected  or  appointed  to  the  office,  who  has  neglected  to 
file  an  official  bond  within  the  time  prescribed  by  law,  may  file  such 
bond  within  twenty  days  from  and  after  the  passage  of  this  act ;  and 
the  same  shall  have  all  the  force  and  effect  and  validity  as  if  said 
bond  had  been  filed  within  the  time  required  by  law.  (y) 

7.    Tenure  of  the  office. 

By  the  state  constitution,  the  term  of  office  of  a  justice  of  the 
peace  is  four  years.  In  case  of  an  election  to  fill  a  vacancy  occur- 
ring ])eforo  the  exinration  of  a  full  term,  they  are  to  hold  for  the 
residue  of  the  unexpired  term.  Justices  of  the  peace  and  district 
court  justices  shall  be  elected  in  the  different  cities  of  this  state,  in 
such  maimer,  and  with  such  powers,  and  for  such  terms,  respectively, 
as  shall  be  prescribed  by  law.  {z) 

The  Revised  Statutes  direct  that  each  justice  hereafter  chosen  shall 
hold  his  office  for  four  years,  except  when  elected  to  fill  a  vacancy, 
or  on  the  erection  of  a  new  town  as  hereinafter  prescribed,  {a)  If, 
on  the  erection  of  a  new  town,  there  be  one  or  more  justices  then 
residing  in  such  new  town,  they  shall  be  deemed  justices  thereof,  and 
shall  hold  their  offices  according  to  their  respective  classes.  (6) 

The  persons  elected  justices  of  the  peace  at  an  annual  town  meet- 
ing, shall  enter  upon  the  duties  of  their  respective  offices  on  the  1st 
day  of  January  next  succeeding  their  election ;  and  in  case  more 
than  one  justice  shall  be  elected  in  any  town,  at  the  same  election, 
their  tterm  of  office  shall  bo  determined  by  lot,  in  the  manner  provided 
by  law,  before  the  conuncncement  of  such  term,  (c) 

Whenever  one  or  more  justices  of  the  peace  shall  be  elected  in  any 
town  in  this  state,  to  supply  a  vacancy  or  vacancies  at  the  time  exist- 
ing, or  in  any  new  town,  such  justice  or  justices  may  take  the  oath 
of  office,  and  forthwith  enter  upon  the  duties  thereof,  {d)  In  case 
more  than  one  justice  of  the  peace  shall  be  elected  in  any  town,  at  the 
same  election,  their  terms  of  office  shall  bo  determined  by  lot,  within 

(y)  Iaw8  of  1881,  ch.  19,  U.   1  R.  S.,  7th  ed..  (5)  Id.,  ib.    Id.,  7th  ed.,  859,  (  38. 

SZl.  (c)  Laws  of  1829,  ch.  356,  $3.   IBS.,  7th  ed.. 

(«)  Const.,  art.  VI,  ( 18.    1  R.  S.,  7th  ed.,  858,  810. 

*  35.  (d)  Laws  of  1830,  ch.  290,  U.   1  R.  S.,  7th  ed., 

(a)  1  R.  S.,  Ill ;  id.,  7th  ed.,  858, » 85.  810. 
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twelve  days  after  their  election,  in  the  manner  now  provided  by 
law.  (e) 

When  two  or  more  persons  are  elected  to  the  office   of  justic€  at 

any  annual  town  meeting,  one  of  whom  is  an  incumbent  of 
[  *  479  ]     the  office  for  a  term  not  then  expired,  •  such  incumlient  is 

to  be  deemed  elected  for  the  regular  term  of  four  years, 
which  will  commence  on  the  first  day  of  January  next  following 
such  election.  (/) 

It  has  been  decided  that  the  legislature  has  no  power  to  shorten 
the  constitutional  term  of  office  of  a  justice  of  the  peace  ;  and  that 
this  can  not  be  done  indirectly  by  the  erection  or  division  of  coun- 
ties. Where  a  town  is  transferred  from  one  county  to  another,  or  a 
new  county  is  made  out  of  several  towns,  the  justices  of  those  towns 
continue  to  hold  their  offices  as  justices  of  the  town  or  towns  in  the 
new  county,  (gi) 

8.    When  it  beoomefl  vacant. 

The  EeWsed  Statutes  provide  that  every  office  shall  become  vacant 
on  the  happening  of  either  of  the  following  events,  before  the  expira- 
tion of  the  term  of  such  officer :  1.  The  death  of  the  incumbent.  2. 
His  resignation.  3.  His  removal  from  office.  4.  His  ceasing  to  be 
an  inhabitimt  of  the  state,  or,  if  the  office  be  local,  of  the  district, 
county,  town  or  city  for  which  he  shall  have  been  chosen  or 
appointed,  or  within  which  the  duties  of  his  office  are  requii'ed  to  l)e 
discharged.  5.  His  conviction  of  an  infamous  crime,  or  of  any  olfense 
involving  a  violation  of  his  oath  of  office.  6.  His  refusal  or  neglect  to 
take  the  oath  of  office  within  the  time  required  by  law,  or  to  give  or 
renew  any  bond  within  the  time  prescribed  by  law.  7.  The  decision 
of  a  competent  tribunal,  declaiing  void  his  election  or  appoint- 
ment, (k)  (8) 

(«)  Id.,  i  2.  (p)  «  Cowen,642.    9  id.,  (MO. 

(/ )  Laws  of  1883,  ch.  270,  U.  1 R.  S.,  7th  ed.,       (h)  1  R.  S.,  122,  i  34.    Id.,  7th  ed., 870. 
811. 


(8)  Whenever  a  vacancy  shall  occnr  in  the  office  of  justice  of  the  peace  of  any  town 
in  this  state,  the  supervisor,  town  clerk  and  remaining  justices  of  the  peace,  or  a 
majority  of  such  officers,  are  authorized,  by  warrant  under  their  hands  and  seals,  to 
appoint  a  suitable  person  to  fiU  said  vacancy.  The  person  so  apjx)inted  hhall  hold 
paid  office  imtil  the  next  regular  annual  town  meeting  in  said  town,  unless  the  said 
appointment  shall  have  "been  made  to  fill  the  vacancy  of  an  officer  whose  term  of  office 
would  have  expired  on  the  Hist  day  of  December  next  succeeding  such  appointment; 
in  which  case,  the  term  of  office  of  the  person  so  appointed  shall  expire  on  the  3l8t 
day  of  December,  next  succeeding  such  appointment ;  and  any  person  <*o  appointed 
may  at  once  qualify  and  enter  upon  the  discharge  of  the  duties  of  his  office.  (Laws 
of  1869,  ch.  476,     1,  as  amended  by  Laws  of  1876,  ch.  166 ;  1  R.  S.,  7tb  ed.,  823.) 
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Whenever  an  officer,  shall  be  convicted  of  an  infamous  crime,  or  of 
an  offense  involving  a  viohition  of  his  oath  of  office,  and  whenever 
any  election  or  appointment  of  any  person  shall  l>e  declared  void, 
the  court  before  which  such  conviction  shall  be  had,  or  l)y  which 
such  decision  shall  be  made,  shall  immediately  give  notice  thereof  to 
the  governor,  stating  the  cause  of  such  conviction  or  decision,  (^t) 

The  governor  shall  unmediately  give  notice  of  the  vacancy  created 

(<)  Id.,«35. 


Everjr  such  apypointment  shall  be  filed  in  the  office  of  the  town  clerk,  aiid  a  copy 
thereof  in  the  office  of  the  county  clerk,  befoi*e  the  person  so  appointed  shall  be 
aothoriased  to  act.     {Id.,  $  2.) 

Whenever,  by  the  erection  of  a  new  town,  or  the  annexing  of  part  of  one  town  to 
another,  any  town  shall  be  deprived  of  one  or  more  justices,  by  their  residence  beings 
within  the  part  set  off,  the  inhabitants  of  such  town  shall,  at  the  next  general  election. 
sapply  the  vacancy  so  pi*o<luced  in  the  classes  to  which  such  justices  may  belong. 
(1  R.  S.,  112,  $  45 ;  id.,  7th  ed.,  359.) 

Whenever  one  or  more  justices  of  the  peace  shall  be  elected,  in  any  town  in  this 
state,  to  supply  a  vacancy  or  vacancies  at  the  time  existing,  or  in  any  new  town, 
such  justice  or  justices  may  take  the  oath  of  office,  and  forthwith  enter  upon  the 
duties  thereof.     (Laws  of  1830,  ch.  290,  §  1 ;  1  R.  8.,  7th  ed.,  810.) 

In  case  mora  than  one  justice  of  the  ])eacc  shall  l)e  elected  in  any  town,  at  the  same 
dection,  their  terms  of  office  shall  be  determined  by  lot,  within  twelve  days  after  their 
election,  in  the  manner  now  pi*ovi<led  by  law.     (Id.,  §  2  ) 

Where,  at  iiny  annual  town  meeting,  one  person  shall  have  been  electe<l  justice  for 
the  regular  term  of  four  years,  the  other  person  or.  persons  elected  justices  of  the 
peace  at  the  same  time  shall  be  deemed  electe<l  to  fill  the  existing  vacan(;y  or  vacan- 
cies ,  and  in  case  of  more  than  one  existing  vacancy,  the  classes  of  the  persons  elected 
to  fill  the  same  shall  l)e  determined  by  lot,  within  the  time,  and  in  the  maimer,  now 
prescribed  by  law.     (Laws  of  1833,  ch.  270,  §  6 ;  1  R.  8..  7th  ed.,  811.) 

If  any  town  shall  omit  or  neglect^  at  it^  annual  town  meeting,  to  ch(H)se  its  proi)er 
town  omcers,  or  any  of  them,  any  thi*ee  justices  of  the  peace  of  such  town  may,  by 
warrant  under  their  hands  and  seals,  within  five  days  after  such  town  meeting, 
appoint  such  officer  or  officers,  and  the  person  or  persons  so  appointed  shall  hold 
their  respective  offices  until  others  are  chosen  or  ap()ointed  in  theii*  places,  and  shall 
have  the  same  powers  and  be  subject  to  the  same  duties  and  penalties  as  if  they  had 
been  duly  chosen  by  the  electors.  But  if  the  justices  of  the  peace  fail  to  so  a]>i>oint, 
it  18  the  duty  of  the  town  clerk,  within  thirty  days  thereafter,  to  call  a  special  town 
meeting  for  the  purpose  of  electing  such  officer  or  officers.  (1  R.  8.,  347,  $  31,  as 
amended  by  Laws  of  1874,  ch.  543 ;  1  R.  8.,  7th  ed.,  821.) 

Vacancies  in  all  town  offices,  except  the  offices  of  supervisor,  overseer  of  the 
poor,  collector,  or  overseer  of  highways,  must  be  supplied  by  justices  of  the  town 
m  the  manner  provided  in  the  above  section.     (/^.,  §  30.) 

Whenever  a  vacancy  shall  occur  in  any  town  office  which  justices  of  the  peace  are 
authorized  to  fill,  and  there  shall  be  lesa  than  thn*e  justices  residing  in  the  town  in 
which  such  vacancy  shall  occur,  the  justice  or  justicros  residing  in  such  town  may 
aaaociate  with  themselves  one  or  more  justices  or  the  p<*ace  from  any  adjoining  town, 
as  may  be  necessary  to  make  the  number  of  thi*ee;  and  such  three  justices  sh.'ill 
have  the  like  i>ower  to  fill  such  vacancy  as  if  they  were  respectively  justices  of  the 
town  in  which  the  vacancy  occurred.  (1  R.  8.,  348,  §  37,  as  added  by  L.  of  1830, 
ch.  820,  $  3 ;  3  R.  a,  7th  ed.,  822.) 

In  counties  containing  upwards  of  300,000  inhabitants,  justices  of  the  i>eace  ai*ti 
to  be  elected  in  each  town,  except  in  case  of  a  va<uuicy,  at  the  general  election  noxt 
f(^owing  the  town  meeting  at  which  they  would  have  been  elected  if  this  act  had 
not  been  passed,  (Laws  of  1881,  ch.,  564  §  2  ;  1  R.  8.,  7th  ed.  823.)  Their  t^^nns  of 
office  commence  on  the  1st  day  of  January  next  after  their  election.  (/(/.,  §  I.) 
Persons  elected  to  su})ply  vacancies  in  the  office  shall  be  deemed  elected  to  ser\'e 
from  the  Ist  day  of  January  next  aiter  their  election,  and  only  for  the  then  remain* 
ing  and  imez|nred  portion  of  the  vacated  term.     (Id,,  }  11.) 
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by  such  conviction  or  decision,  to  the  body,  board  or  officer  in  whom 
the  appointment  to  the  office  is  vested,  or  whoso  duty  it  may  be  by 
law,  to  order  or  give  notice  of  an  election  to  supply  the  vacancy,  (it) 

AVhenever  any  officer  .shall  die,  before  the  expiration  of  his  term 
of  office,  or  shall  remove  from  the  comity,  district  or  place  for 
which  he  was  appointed,  the  county  clerk  of  the  county  in  which 
such  officer  resided  shall  immediately  give  notice  of  such  vacancy  to 
the  governor.  (/) 

Re8ignation,\  The  office  of  justice  of  the  peace  may  be  resigned, 
and  thereupon  the  office  becomes  vacant,  {m)  (9) 

Removal  fr*om  office. \  Justices  of  the  peace,  and  judges  or  justices 
of  inferior  courts  not  of  record,  and  their  clerks,  may  be  removed, 
after  due  notice  and  an  opportunity  of  beuig  heard,  by  such  courts 
as  may  be  prescribed  by  law,  for  causes  to  be  assigned  in  the  order 
of  removal,  (n)  But  no  justice  of  the  peace  can  be  removed  until 
he  shall  have  notice  of  the  charges  made  against  him,  nor  imtil  an 
opportunity  be  given  him  of  being  heard  in  his  defense.  The  causes 
of  such  removal  shall  be  assigned  by  the  judges  in  writing,  and  be 
filed  by  the  clerk  of  the  court,  (o)  (10) 

(*)  Id.,  i  36.  (n)  Const.,  art.  VI,  J 18. 

{I)  U\. ,  i  37.  (o)  1 U.  S.,  Ill,  i  36.    Id.,  7th  ed.,  858. 

(m)  Id.,  i  34,  snb.  2. 

(9)  A  resignation  of  his  office,  by  a  justice  of  the  peace,  must  be  made  to  the 
8ai)erviHor  of  the  town  in  which  the  justice  resides.  (1  R.  S.,  121,  $  33,  sub.  6  id., 
7th  ed.,  370.) 

The  sui)er\'i8or  and  justices  of  the  peace  or  a  majority  of  such  officers,  of  each 
town,  shall  have  exclusive  power  to  accept  the  I'esignation  of  any  town  officer  therein 
and  to  make  apj^ointments  to  till  vacancies  that  may  be  caused  thereby,  etc.,  and 
shall  tile  the  cf^rtiticato  of  every  such  appointment  forthwith,  in  the  office  of  the 
town  clerk.  The  persons  so  appointed  shall  enter  upon  their  duties  as  soon  as  they 
shall  have  duly  qualitied,  and  sliall  serve  until  the  1st  day  of  January  next  succeeding" 
the  general  election.     (Laws  of  1881,  ch.,  564,  §  10 ;  1  R.  S.,  7th  ed.,  825.) 

(10)  By  the  judiciary  act  of  1847,  it  is  provided  that  justices  of  the  peace,  and 
judgi?9  and  justices  of  inferior  courts  not  of  i*ecord,  and  their  clerks,  may  be  re- 
moved, as  pi*ovided  by  the  constitution,  by  the  supreme  court,  at  any  general  term 
thereof.  And  such  general  term  shall  have  power  to  owler  the  proofs,  upon  any 
pi-ocecdingH  hereunder,  to  be  taken  before  a  referee  to  be  a];)i)ointed  by  such  gen- 
eral tei'm,  and  to  certify  the  reasonable  expenses  of  such  referee,  which  amount,  so 
cei-titied,  and  also  the  reasonable  expensi»s  of  any  reference  as  heretofore  or  here- 
after taxetl  by  any  general  term  of  said  court,  under  proceedings  heretofore  taken, 
under  the  act  h<M*eby  amended,  and  i*emaining  unpaid,  is  hereby  declared  to  be  a 
ohai'ge  against  the  city,  town  or  village  within  which  such  justice  of  the  peace,  etc., 
exercises  the  duties  of  his  office.  Such  general  term  may  also,  in  its  discretion, 
retiuire  the  person  or  i>ei'sons  instituting  pi-oceedings  for  the  removal  of  either  of 
the  officials  above  named,  to  give  secunty,  to  be  approved  by  such  general  term, 
for  the  expenses  incident  to  the  hearing  and  detennination  thereof,  in  case  the 
charges  against  such  official  are  not  sustained.  (Laws  of  1847,  ch.  280,  $  25,  as 
amended  by  L.  of  1880,  ch.  354  ;  3  R.  S.,  7th  ed.,  2376.) 

Bjr  the  Code  of  OrimxTwX  Procedivre,  justices  of  the  peace,  i>olic6  justices  and 
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'*'9.    Liability  of  justices  to  prosecution.  [*  *480  1 

If  a  justice  make  an  umutentional  mistake  in  his  prac- 
tice, through  mere  error  in  judgment,  great  lenity  is  shown  him  in  the 
superior  courts  ;  and  he  is  protected  in  the  upright  discharge  of  his  duty 
by  many  statutes. (/c)  But  if  he  act  maliciously,  partially  or  tyrannically 
m  his  office,  he  is  liable  to  be  punished  criminally.  (/)  In  cases  where 
he  proceeds  ministerialli/,  rallu;r  than  judicially,  if  he  acts  illegally, 
he  is  liable  to  an  action  at  the  suit  of  the  party  injured  ;  as  if  he 
^naliciously  issues  a  warrant  for  felony,  without  previous  oath  of  a 
felony  having  been  committed.  (»a)  (11)  So  if  he  refuse  to  take  an 
examination.  (;/)  So  if  a  justice  issue  a  Avarrant  against  the  putative 
father  of  a  bastard  child  under  the  act  (^lith  Sess,^  c.  8),  on  the 
application  of  any  other  person  than  an  overseer  of  tlie  poor,  he  issues 
it  without  authority,  and  acting  ministerially,  is  liable  to  the  party 
arrested,  notwithstanding  a  subsequent  assent  to  his  proceedings  by 
the  overseers,  {o)  And  where  he  commits  an  error,  while  acting 
ministerially,  by  which  a  party  is  injured,  the  justice  is  liable, 
although  no  corrupt  motives  are  charged,  (^y)  But  wlu^re  the  justice 
acts  judicially,  no  action  lies  against  him  — as,  to  recover  back  a  fine 
imposed  l)y  him  for  a  contempt,  (y)  And  his  record  of  a  conviction, 
if  it  show  that  he  had  jurisdiction,  and  proceeded  regularly,  is  a  bar 
to  any  suit  against  the  justice,  (r)  Though  if  the  connnitment 
thereon  is  illegal,  trespjiss  lies,  (a)  And  if  he  corruptly  and  mali- 
ciously, witliout  due  ground,  convict  a  i)erson  or  refuse  a  license,  he 
is  punishable  by  information  or  indictment,  though  not  by  action.  (^) 
So  a  justice  is  indictable  for  misbehavior  in  his  office,  Avhen  he  acts 

(t)  Arch.  Ma;?.  Pocket  Hook,  146.  (q)  W  Oaines,  170. 

(I)  5  Barr.,6S.    15  Wonrl.,  278.  (r)  8  John..  44.    Scel  Bro<l.  &  Bing.,  432.    8 
(m)2T  IL,  225.    1  Kaat,  G4.     Sir  W.  Jones,    Al.)ore,  294.    16  Ka.^l,  13. 

178.    Hob.jCS.  («)  10  J.  B.  Muore,  fti. 

(»)  1  I^'on..  823.  (0  Caldecot,  3(r).    1  Burr.,  556.    2  irl.,  653.    3 

\o)  10  John.,  U3.  ill.,  1317, 1710.  1  Chit.  Cr.  L.,873. 
U»)  1  Denio,  580. 


jiL<tices  of  justices*  courts  arc  removable  T»v  the  supi-eme  court,  at  a  general  i^nn, 
(§132.) 

But  justices  of  the  peace,  justices  of  justices'  courts  and  police  justices,  can  not 
be  impeached,     {Id.^i  12.) 

(11)  A  justice  of  the  peace  acts  miniJtt-eridlly  in  issuing*  and  delivering  a  criminal 
warrant  to  an  ofiic<*r  to  he  executed.  And  if  such  wan-ant  is  not  valid  on  its  face, 
the  justice  who  issues,  and  the  ofhcer  who  executes  it.  are  liable  for  assault  and  bat- 
tery and  false  impnsonment,  at  the  suit  of  the  party  an vst^d  upon  it.  {Bhjthe  v.  . 
TonpkiTUtf  2  Ab.  Pr.,  468.)  'ITie  justice  is  Hiiblt;  in  such  ras<s  althontrh  he  a<:ted  in 
ffood  faith,  and  although  thpi'e  was  bctbn?  hini  sntlici«'jit  j»n)of  to  havt;  authorized 
him  to  issue  a  valid  warrant.  (Id.)  Ihit  a  nia  ris-iat«»  is  not  liable  foi*  orr«>rs  commit- 
ted by  him  while  he  acts  judi(kaXly,  if  he  hjia  juiiadiction  of  the  subject-maUev.  Kjji\ 

f  62 ;  sn 
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partially  or  op])ressiveh',  from  malicious  or  corrupt  motives,  {u) 
And  an  indictment  lies  against  him,  wlicre,  with  the  intent  to  pervert 

the  course  of  law  and  justice,  he  discharges  an  offender 
[  *481  ]     brought  before  him,  without  requiring  sufficient  *  sureties 

for  his  appearance  at  a  criminal  court,  to  answer  the 
charge,  (v)  In  determining  as  to  the  liability  of  a  justice  criminallyi 
for  any  act  done,  the  question  is  not  whether  the  act  l>e  found,  on 
investigation,  to  be  strictly  right  or  not,  but  whether  it  proceeded 
from  an  unjust,  oppressive,  or  corinipt  motive  (amongst  which  fear 
and  favor  are  generally  included),  or  from  mistake  or  error  only,  (w) 
In  an  action  against  a  magistrate  for  a  malicious  conviction,  it  is  not 
enough  for  the  plaintiff  to  show  that  he  wjis  innocent  of  the  offense 
of  which  he  was  convicted,  but  he  must  also  prove,  from  what  passed 
before  the  magistrate,  that  there  was  a  want  of  probable  cause  for 
the  magistrate  to  convict.  (  a; )  The  distinction  is  this  :  Where  a 
justice  has  no  jurisdiction,  and  undertakes  to  act,  his  acts  are  coram 
non  judice^  and  he  is  liable  to  an  action  as  a  trespasser  ;  but  if  he  has 
jurisdiction,  and  errs  in  the  exercise  of  it,  then  the  act  is  voidable 
only.  (  y) 

10.    Fees  of  Jtutioes  of  the  peaoe,  in  criminal  cases. 

The  amount  of  compensation  which  a  justice  is  to  receive  for  the 
various  services  performed  by  him  in  criminal  cases,  is  regulated 
wholly  by  statute,  as  follows  : 

1.  Fees  of  justices^  when  acting  singly. 

The  act  of  1866  (ch.  692),  (Establishes  the  existing  rule  on  this 
subject.     It  provides  as  follows  : 

Justices  of  the  peace,  in  this  state,  shall,  hereafter,  be  allowed  and 
entitled  to  receive  the  fees  hereinafter  stated  for  the  following  named 
services  in  criminal  cases  :  For  administering  an  oath,  ten  cents  ;  a 
warrant  (but  no  justice  of  the  peace  shall  be  obliged  to  issue  a  war- 
rant on  any  complaint  for  assault  and  battery,  unless  the  person  mak- 
ing such  comjDlaint  and  requiring  such  warrant  shall  pay  the  fee 
therefor),  twenty-five  cents ;  a  bond  or  recognizance,  twenty-five 
cents ;  a  subpoena,  including  all  the  names  inserted  therein,  twenty- 
five  cents ;  a  commitment  for  want  of  bail,  twenty-five  cents  ;  an 
examination  of  the  accused,  where  such  examination  is  required  by 

(«)  45  Wend.,  277.  (x)  1  U.  Marah.  Bep.  C.  P.,  S20 

(r)  15  Wend.,  277.  (y)  3  Cowcn.  206.    10  Wend.,  102.    1  Breese's 

(10)  3  Barn.  A  Ald^  432,    1  Burr.,  556.  2  id.,    Ron,  145.    6  Ohio  Rep.,  146.    6  Mass.  Rep.,  560. 

1162.    lWiIs.,7.    IT.  R.,  602.  U  John.,  114.    17  id.,  145.    11  Wend., 90. 
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law,  for  each  day  necessarily  spent,  one  dollar ;  every  necessary 
adjournment  of  the  hearing  or  examination,  twenty-five  cents.  (Laws 
of  1866,  ch.  692,  §  3 ;  3  R.  S.,  7th  ed.,  2584.  See  also,  Code  of 
CivU  Procedure^  §  3322.) 

No  board  of  supervisors  shall  allow  any  account  in  favor  of  any 
justice  of  the  peace,  for  a  warrant  on  any  complaint  for  an  assault 
and  batteiy.  {z) 

The  fees  herein  allowed  to  justices  for  services  in  criminal  cases, 
except  those  which,  by  law,  are  othei'wise  provided  for,  are  county 
charges,  and  must  be  audited  by  the  board  of  supervisors  of  the 
county  in  which  such  services  are  rendered,  and  are  to  be  paid  in 
the  same  manner  as  other  contingent  charges  of  the  county.(a)  (12) 

(«)  2  B.  S.,  749,  S  1.    3  id.,  7th  ed.,  2578.  (o)  Id.,  753,  ♦  12.     3  id.,  7th  ed.,  2579. 

(12)  The  act  of  1845  (ch.  180)  provides  that  all  fees  and  accounts  of  magistrates  and 
other  officers,  for  criminal  proceedings,  including  cases  of  vagrancy,  shall  l)e  paid  by 
the  several  towns  or  cities  whei-ein  such  offeime  was  committed,  and  the  board  of 
supervisoi's  shall  assess  such  fees  and  accounts  upon  the  several  towns  or  cities 
designated  upon  such  accounts ;  but  when  any  pei*8on  shall  be  bound  over  to  the 
oyer  and  terminer,  or  court  of  sessions,  or  committed  to  jail  to  await  a  trial  in  either 
of  said  courts,  the  costs  of  the  proceedings  had  before  the  single  magistrate  shall  bo 
chargeable  upon  the  cities  or  towns  aa  at'orejjjaid,  and  the  coats  of  the  proceedings  had 
after  the  pei'son  shall  have  been  so  bound  over  or  committed  shall  be  chargeable  to 
the  wmnty ;  but  nothing  herein  contained  shall  apply  to  cases  of  felonies ;  nor  where 
the  proceedings  or  trial  for  the  offense  shall  be  had  before  any  court  of  oyer  and  tei*- 
miner  or  court  of  sessions  of  the  county ;  and  the  fines  impost'd  and  collected  in  any 
such  cases,  shall  be  credited  to  8ai<l  towns  or  cities  resi>ectivoly,  etc.  (§  26,  as 
amended  by  Laws  of  1847,  ch.  455;  1  R.  8.,  7th  ed.,  84G.) 

By  the  act  of  1858  (ch.  190)  it  is  pro%nded  (J  6),  that  the  bills  rendered  by  justices 
of  the  peace,  for  services  in  criminal  proceedings,  shall,  in  all  cases,  contain  the  name 
and  residence  of  the  complainant,  the  offense  charged,  the  action  of  the  justice  on 
such  complaint,  the  constable  or  officer  to  whom  any  warrant  on  such  complaint  was 
delivered,  and  whether  the  pei'son  charged  was  or  was  not  arrested,  and  whether  an 
examination  was  waived  or  had,  and  witnesses  sworn  thereon  ;  and  the  account  shall 
also  show  the  final  action  of  the  justice  in  the  premises.  At  any  time  within  fifteen 
days  after  the  board  of  town  auditors  of  any  town  shall  have  tiled  with  the  town 
clerk  thereof  the  certificate  of  accounts  audited,  as  required  by  law,  any  tax  payer 
of  said  town  may  appeal  from  the  action  of  said  board  of  town  auditoi*8,  in  auditing 
the  account  of  any  j  U.St  ire  of  the  peace,  to  the  board  of  supervisoi-s  of  the  county. 
Said  appeal  shall  l>e  made  by  serving  notice  thereof,  in  writing,  on  the  town  clerk  of 
the  town,  and  on  the  clerk  oi  the  board  of  supervisors,  within  the  time  above  limited. 
The  said  suj^ervisors  shall,  thereupon,  audit  the  accounts  of  such  justices  of  the  i)eace ; 
and  their  decision,  in  the  auditing  and  allowing  of  8ai«l  account,  shall  be  final.  (As 
amended  by  Laws  of  1871,  ch.  274 ;  2  R.  S.,  7th  ed.,  938.) 

The  act  of  I860  (ch.  58)  declares  that  the  board  of  to%vn  auditors  of  the  several 
towns  of  this  state,  in  addition  to  the  authoi'ity  now  vested  in  such  board,  shall  have 
the  power,  and  it  shall  be  their  duty,  at  their  annual  meeting,  to  audit  the  accounts 
of  the  justices  of  the  peace  and  constables,  for  fees  in  criminal  cases,  which  are  by 
law  chargeable  to  any  such  town,  and  the  amount  thereof  shall  be  included  in  their 
certificate,  and  assessed  by  the  board  of  supervisors  of  the  county  upon  such  town, 
in  the  same  manner  as  other  town  charges  are  now  assessed  and  collected.  (§  1,  as 
amended  by  Laws  of  1866,  ch.  832  ;  1  R.  S.,  7th  ed.,  835.) 

The  actor  1866  (ch.  832)  provides  that  in  every  case  where  any  account  of  a  jus- 
tice of  the  peace  or  town  constable,  foi*  fees  in  criminal  cases,  is  audited,  by  a  board 
of  town  auditors  of  any  town,  any  tax  payer  of  said  town  may  appeal  from  such 
aoditmg  and  allowance  to  the  board  of  supervisors  of  the  county,  and  such  board  of 
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[  *  482  ]  *  2.  Feea  of  justices  as  members  of  courts  of  special  ses- 
sions, (13) 
For  the  following  services  in  courts  of  special  sessions,  justices  of 
the  peace  are  allowed  and  entitled  to  receive,  the  fees  herem  stated  : 
For  a  venire,  twenty-live  centi* ;  swearing  each  witness  on  the  trial, 
ten  cents  ;  swearing  a  jury,  twenty-five  cents  ;  swearing  a  constable 
to  attend  a  jury,  ten  cents ;  a  subixena,  including  all  the  names 
inserted  therein,  twenty-five  cents ;  for  a  trial  fee,  one  dollar  per  day 
during  the  necessary  and  actual  continuance  of  the  trial ;  receiving 
and  entering  verdict  of  jury,  twenty-five  cents  ;  entering  the  sentence 


supervdsoi'S  shall  thereupon  have  power  to  audit  and  allow  such  bill ;  an<l  in  case  any 
such  account  shall  be  disallowed,  or  the  amount  thereof  I'edured,  the  party  pr(^^;ent- 
ing"  the  Banie  shall  have  the  same  ri;,''ht  of  appeal  lus  ia  proviaed  in  the  hi-st  section 
in  i-espect  to  a  tax  payer.     (}  2  ;  1  K.  S.,  7lh  e<l..  830.) 

Such  appeal  must  be  taken  within  tive  days  aft^r  the  allowance  or  disallowance  of 
a  bill  by  such  to^vn'auditoi-s,  in  wholi?  or  in  i)art,  bv  the  service  of  a  notice  of  apj>cal 
in  writing,  on  the  town  clerk,  and  said  town  clei'k  snail  foi'thwith  thereafter  ti'ansmit 
Bai<l  bill  to  the  board  of  supervisors  of  said  county,  to  ))♦»  audited  ar.<l  allowed  by 
th^'m  ;  and  said  boainl  of  town  au<litoi's  shall  have  no  furtluM*  jurisdiction  over  any 
such  bill,  after  the  service  of  said  notice  of  appeal.     {Id.,  §  3.) 

Such  i)art  of  the  town  bills  audittMl  by  the  board  of  snpervis(»i*s  after  such  npi)eals 
as  shall  be  allowt^d,  sludl  be  assessed,  levied  and  collected  by  the  said  board  in  the 
same  maimer  as  other  town  ch.Lrp:\s.     (/(/.,  §  5.) 

The  act  of  1875  (ch.  IvSO.  }  1),  ])r()vides  for  the  election  in  each  of  the  towns  of  this 
state,  annually,  at  the  town  meetin«r,  of  thi"«*e  town  auditors,  for  the  t«'rm  of  one 
vear,  who  shall  form  the  boanl  of  town  auditoi's  of  the  town  for  which  thoy  ai^e 
elected.     (J  1 ;  1  R.  S.,  7th  ed.,  837.) 

Any  justice  of  the  peace  of  the  town  or  to>vnsin  which  an  incorporated  r<//a</<?  shall 
be  h>cat*?d,  shall  I'eceive  the  same  feos  and  compensiition  as  is  proviiled  by  law  for 
similar  services.  The  fees  and  compensation  of  such  justice  shall  be  audited  and  paid 
and  collected  in  the  same  manner  as  the  fees  of  justices  of  the  peace,  for  similar  ser- 
vices. (Laws  of  1870,  ch.  291,  title  V,  §  3 ;  as  amended  by  L.  of  187»^,  ch.  .00  ;  1  R. 
S.,  7th  ed.,  807.) 

The  provisions  of  law,  ]>rohibiting'  the  taking  of  any  fees  forservic(?s  in  civil  cases, 
other  than  such  as  ai*e  allowed  by  statute,  ai)ply  to  the  t'lking  of  fees  for  services  in 
ciimintd  crises  beyond  the  amount  allowed  by  law,  for  such  services.  (2  R.  S.,  75, 
§  17  ;  3  id..  7th  ed.,  2580.) 

The  fees  of  magistrates  and  other  ofFicers,  in  criminal  cases  below  the  gra<le  of 
felony,  ai*e  a  chai-ge  upon  the  town  wherein  the  offense  was  <*onunitted  ;  exe,ept  whei*e 
the  pi*ocee<lings  are  hail  within  another  county,  or  the  defendant  is  tried  in  the  oyer 
and  terminer,  or  general  sessions.  (People  v.  ^aiyei'visora  of  Ontario,  4  Denio,  2(*0.) 
Where  the  proceedings  ai*e  a  charge  ui)on  a  town,  the  tines  impose<l  and  collected 
belong  to  the  town.  (Id,)  The  statutes  providing  for  the  payment  of  the  fees  of 
magistrates,  and  other  officers,  for  certain  criminal  proceedings,  by  the  t<»wns  or 
cities  where  the  offense  was  committed,  do  not  embrace  the  fees  c)f  a  sheritF,  as  jailer 
or  (Otherwise.  They  are  county  charges.  (Peovle  v.  Sapvrvisors  of  Columhia,  t>7  N. 
Y.,  350.) 

(13)  By  the  Cod's  of  Crimbial  Procedure — 

A  court  of  special  sessions,  unless  provision  is  otherwise  made  by  law, 
must  now  be  held  by  one  justice  of  the  peace  of  the  town  or  city  in  which 
the  same  is  held.     (§  62,  as  amended  in  1882.) 

A  recorder  of  a  city  has  power  to  hold  a  court  of  special  sessions 
therein.     (Id.,  §  63.) 
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of  the  court,  twenty-five  cents ;  warrant  of  commitment  on  sen- 
tence, twenty-five  centrf  ;  for  record  of  conviction  and  filing  the  same, 
seventy-five  cents ;  but  all  such  charges  in  any  one  ciise  shall  not 
exceed  five  dollai*s,  imless  such  court  continue  more  than  one  day  ; 
in  such  case  the  costs  of  such  additional  day  may  be  added  thereto  ; 
for  return  to  any  writ  of  certiorari,  to  be  paid  by  the  county,  two 
dollai*s ;  for  services  when  associated  with  another  justice  of  the 
peace  in  cases  of  bastardy ,  for  each  day  actually  and  necessarily  spent, 
two  dollars,  {z) 


*  CHAPTER  11.  [  *  484  ] 

OF  TBB  JURISDICTION  OF  JUSTICES  OF  THE  PEACE,  IN  CRIMINAI« 

OASEa 

1,  Local  limits  thereof,  in  referkncb  to  the  RssiDEycB  op  the  justice. 

2.  With  respect  to  the  nature  of  tub  offense,  and  to  the  place  where  oom- 

MITTKD. 

8.  Priority  of  jurisdiction. 

4.  Limitatkjn  of  jurisdiction,  as  to  time. 

5.  Number  of  JUfSTiCKS  required  to  act. 

6.  Particular  description  of  justicks. 

7.   EXER(MSE  OF  authority,  WHETHER  DISCRETIONARY  OR  IMPERATIVE. 

1.     Jjocal  limits  thereoi^  in  referenre  to  the  residence  of  the  Justice. 

A  JUSTICE  of  the  })oaco  must  rc.<itlo  in  the  town  lor  which  he  was 
choscMi.  (r/)  (1)  And  if  ho  removes  from  the  town,  he  forfeits  his 
office,  luid  can  no  longer  exercise  jurisdiction  hi  either  civil  or  crimi- 
nal niattei-s.  (6)  He  is  not  confined,  however,  in  tlie  exercise  of  his 
criminiil  jurisdiction,  to  such  t(nvn  ;  but  unless  he  has  actually 
removed  from  it,  he  may  hear  complaints  in  criminal  cases,  issue  pro- 
cess thereon,  and  indeed  i)ei'form  all  other  duties  devolving  upon  him 
as  a  conservator  of  the  peace,  any  where  in  the  county  in  which  he 
was  elected.     For  though,  in  reference  to  civil  caj^es,  justices  are 

l«)  Laws  of  1866,  ch.  6I>-»,  M.   3  R.  S.,  7th  e<l.,       («)  1  U.  S.,  10-2,  4  12 ;  id  ,  7th  Cil.,  3W. 
»r».    ^ue  Code  Civ.  Pro.,  j  XVn.  (6)  {)  Wend.,  :{19,  322. 


(1)  No  T>orpon  shall  l)ft  elipriW*^  to  any  town  office,  iinlosa  h<»  phail  l>can  elector  of 
th»?  town  for  which  he  shall  }>e  chosfMi."   (I  R.  S.,  345,  §11;  id.,  "th  ed..  f>lT.) 

Police  justices  and  assistant  jnstic«'S  in  the  city  of  N»-w  Yoi-k  ai-e  ao  far  local  as  to 
require  the  i-e-sidonce  (^f  every  i)ei*8on  holding  such  office  within  that  city  or  county. 
(1  R.  8.,  7th  ed.,  349,  §  15.) 
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regarded  as,  iu  some  particular,  town  officers,  by  our  statutes,  yet, 
as  to  criminal  cases,  they  always  have  been,  and  still  are,  strictly 
countr/  officerSj  except  so  far  as  the  mere  point  of  residence  is  con- 
corned.  And  there  is  no  law  which  limits  a  justice  to  act  in  his  own 
town,  except  in  the  trial  of  civil  causes,  (c) 

A  justice  of  the  peace,  however,  can  not  act  as  such  in  criminal  any 
more  than  in  civil  cases,  out  of  the  county  in  which  he  was  chosen. 
And  though  there  are  some  common  law  authorities  which  seem  to 
regard  as  valid  certain  ministerial  acts  and  other  proceedings  had 
before  him  out  of  his  county  —  such  as  taking  recognizances  and 
informations — when  his  jurisdiction  is  voluntarily  submitted  to,  (d) 
yet  even  these  concede  that  a  justice  so  situated  has  no  compulsory 

power  whatever ;  (e)  and  as  he  may,  so  he  ought,  in  all 
[  •  485  ]     cases,  rigidly  to  refuse  to  act  except  while  in  *  his  own 

county.  (/)  It  is  quite  clear  that  a  justice,  when  out 
of  his  county,  can  not  by  his  warrant  cause  a  person  from  such  county 
to  be  brought  before  him  where  he  is  ;  or  imprison  a  party  for  not 
giving  a  recognizance  ;  or  commit  for  a  crime  ;  that  any  other  coer- 
cive or  judicial  act  will  be  altogether  void,  unless  done  within  the 
county,  {ff) 

Though  the  authority  of  a  justice  is,  except  in  the  instances  above 
mentioned,  generally  limited  to  mattei's  occuring  within  his  county, 
it  does  not  necessarily  extend  to  all  places  within  the  county  ;  it*  there 
be  any  district  therein  which  possesses  a  separate  jurisdiction  ;  (af )  as 
is  the  case  in  respect  to  the  justices  in  some  of  the  cities  of  this  state, 
who  have  jurisdiction  over  all  matters  arising  within  such  cities,  to 
the  exclusion  of  all  other  justices  of  the  county.  The  legislature  have 
power  to  enlarge  or  contract  the  territorial  jurisdiction  of  justices 
of  the  peace,  by  the  erection  or  division  of  counties  (^k)  (2) 

(c)  Id.,  319.  (/)  Sre  9  Wend.,  819.  322 

(d)  Sec  2  Hawk.   P.  C.,ch.  8,f29     2  Toml.  ig)  1  Nun  A  Walfh,  47.   Palm.,  17.    Dalt.,  ch. 
Law.  Diet.,  325.    2  Halo's  P.  C,  51  6,  *  7.    2  Hale,  50,  61. 

(e)  Sm v( he 'H  Justice  in  Ireland,  7  Dalt.,  ch.  6,  (t)   1  Xun  &  Waltih,  60. 

i  7.    2 Hale,  50,  51.    1  Nuu  &  WalBh,  47.  (k)  6  toweu,  642.    S.  C,  9  Id.,  640. 

(2)  Jurisdiction  in  incorporated  villages.'] — Any  juatice  of  the  peace  of  the  town 
or  to>vii8  in  which  an  incoi-porated  \'illage  ia  IcKjatea  has  jurindiction  in  all  cnminal 


justice  of  the  peace  in  other  caH«»8.  Said  justice 
coinj)ensation  as  ia  pi*ovi(hMl  by  law  for  aimilar  aerv-icea.  The  fees  and  coni])en8a- 
tion  of  such  justice  shall  1)0  audited  and  paid  and  collected  in  the  same  manner  as 
the  fees  of  jnaticea  of  the  peace  for  similar  aervifjea.  (Laws  of  1870.  ch.  291,  title 
V.  §  3  ;  2  R.  8.,  7th  ed.,  897.) 

Whenever  any  person  shall  he  arrested  by  a  police  consta,ble,  without  procesSy 
un<ler  section  4  of  title  5  of  the  above  act,  and  such  person  shall  be  brought  before 
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2.    With  respaot  to  the  iiature  of  the  offense,  and  to  the  place  where  oommittod. 

So  far  as  the  nature  of  the  offense  is  coucemed,  the  jurisdiction  of 
a  justice  of  the  peace  for  the  purpose  of  receiving  complaints  and 
issuing  warrants  to  apprehend  offenders,  is  without  limit  at  common 
law.  (in)  Although  it  be  generally  true  that  a  justice  has 
no  •  juiisdiction  over  offenses  committed  out  of  his  county,  [  *  486  J 
yet  there  are  cases  where  the  presence  of  an  offender  within 
his  county  gives  him  authority,  at  connnon  law,  to  proceed  against 
8U(h  offoiider ;  and  there  are  also  numerous  cases  in  which,  by  the 
special  provisions  of  particular  statutes,  the  justice  has  jurisdiction 
respecting  the  offenses  therein  specified,  though  committed  out  of  his 
county,  (r)  Thus,  it  has  long  been  settled  that  if  a  man  commit  a 
fdony  in  one  county  and  go  into  another  county,  a  justice  of  the 
latter  county  may,  upon  information  given,,  issue  a  warrant  to  appre- 
hend him,  and  take  his  examination,  and  the  information  against 
hiui ;  and  may  commit  him  to  the  jail  of  such  latter  county,  and  bind 
over  the  witnesses  to  give  evidence  at  the  trial,  and  in  short  may 
proceed  as  if  the  offense  had  been  committed  within  his  jurisdic- 
tion, {s)  Upon  the  same  principle  it  has  been  decided  that  a  justice 
may  proceed  with  respect  to  a  man  coming  into  his  county,  after 
having  committed  a  felony  on  the  high  sejis  ;  and  may  commit  such 
pei"8on  for  trial  at  the  next  oyer  and  terminer  to  be  held  for  the 
jurisdiction  of  the  admiralty,  &c.  {() 

In  the  case  of  Waslibmix  {\C)  it  was  stated  by  Chancellor  Kent  to 
be  the  law  and   usage  of  nations  to   deliver   up  offenders  charged 

(»)  4  Black.  Com.,  290.    1  Chit.  Cr.  L.,:M,  85.         (<)  Bex  v.  Mailman,  Parlc.,  241.    3  Hawk.  P. 
(r)  l>Xnn  &  Walsh,  49.  C,  ch.  b,  h  88,  note.    8  Burn,  653.    Chit.  Cr.  L., 

it)  Id.,  fiu.    1  Hale,  580.    8  Burn,  6S3.  94.    Com.  Dig..  Justices  of  Peace,  B.  1. 

(«)  4  John.  Ch.  Rep.,  106. 


the  proper  justice  of  the  peace,  such  magistrate  must  proceed,  forthwith  to  hear, 
try  and  determine  the  complaint  or  charge  on  wliich  such  pei*aon  is  so  ajrested. 
And  such  person  shall,  upon  conviction  by  the  jastict»,  l>e  lined  by  him  in  accordance 
with  any  ordinance  or  by-law  of  the  village,  for  the  punishment  of  such  offense,  and 
imprisonment  in  the  county  jail  until  such  line  be  ])aid,  not  exceeding  ten  days. 
(Laws  of  1875,  ch.  385,  §  1 ;  1  R.  8.,  7th  ed.,  898.) 

It  is  the  duty  of  the  several  justices  of  the  peace  of  the  town  in  which  an  incor- 
porated village  is  wholly  or  partially  situated,  dnnng  th<;  sickness,  absence  from  the 
village,  or  inability  to  act,  of  the  police*  justice,  or  (lurin«jr  a  vacancy  in  said  office, 
to  render  the  same  servic^ea,  an<l  pei-form  the  sHin«»  clutiea,  and  thoy  shall  be  entitled 
to  the  same  fees  thenefor  as  though  no  polic(»  jnsti<;e  ha<l  been  elected  or  appointed 
in  such  village.  But  it  shall  not  be  lawful  foi*  said  justices  of  the  peace  to  make 
any  charge  against  such  village,  or  the  town  or  county  in  which  the*  same  is  situate, 
for  services  i*endei*ed  in  or  respecting  criminal  casen,  trials  or  examinations  in  such 
\illage,  or  whei'e  the  subject-matter  thereof  arose  in  such  village,  except  as  herein- 
befoi-e  st:ited,  during  the  sickne.ss,  absence  fi*om  the  village  or  inability  to  act,  of  the 
sai<l  police  justice,  or  daring  a  vacancy  in  said  office.  (Laws  of  1875,  ch.  514,  &  2, 
•a  amended  by  L.  of  1876,  ch.  308;  1  R.  8.,  7th  ed.,  918.) 
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Avith  felony  and  other  high  crimes,  and  who  have  fled  from  the  coun- 
try in  which  the  crimes  were  conmiitt(»d,  into  a  foreign  and  friendly 
jurisdiction.  And  he  decided  that  it  was  the  duty  of  the  civil  magis- 
trate to  commit  such  fugitive  from  justice,  to  the  end  that  a  reason- 
able time  might  be  aftbrded  for  the  government  here  to  deliver  him 
up,  or  for  the  foreign  government  to  make  application  to  the  proper 
authorities  here  for  his  surrender.  But,  notwithstanding  this  decision, 
the  question  whether  the  st^ito  courts  have  the  power  to  arrest  and 
commit,  or  to  deliver  up,  persons  charged  with  having  committed  crimes 
in  foreign  countries,  does  not  seem  to  be  settled.  In  a  later  case, 
four  of  the  judges  of  the  supreme  court  of  the  United  States  were  of 
the  opinion  that  the  power  did  not  exist,  (v)  Tiie  same  pomt  has 
been  decided  in  Pennsylvania,  [iv)  If  justices  have  no  authority  in 
such  cases  under  the  state  laws,  they  probably  have  none  under  the 
laws  of  the  United  States  ;  tus  the  offense  charged  is  not  a  **  crime  or 
ofl'ense  against  the  United  States,'*^  which  it  nuist  be  to  give  a  justice  any 
right  to  act  under  the  laws  of  the  United  Sta(<"s.  {x) 

The  constitution  of  the  United   States  provides  that  "A  peraon 
charged   in  any  state  with  treason,  felony  or  other  crime, 
[  *  487  ]     who  shall  flee  from  *  justice  and  l)e  found  in  another  state, 
shall,  Oil  demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime."  (y) 

Under  the  authority  of  the  33d  section  of  the  Aict  of  congress, 
passed  24th  September,  1781),  for  the  i)urpose  of  carrying  out  the 
above  provision  ot*  the  constitution,  any  oflender  against  the  United 
States  may  be  arrested  by  a  justice  of  the  peace  or  other  magistrate 
of  any  state  in  the  union,  where  he  may  be  found,  {z) 

That  s(H'lion  is  as  Ibllows  :  *'  Whenever  the  executive  authoritv  of 
any  state  in  liie  union  or  of  either  of  the  territories,  shall  demand 
any  person  as  a  fugitive  fiom  justice,  of  the  executive  authority  of 
any  such  state  or  territory  to  which  such  person  shall  have  fled, 
and  shall  moreover  produce  the  copy  of  an  indictment  found,  or  an 
affidavit  made  before  a  magistrate  of  any  stat(»  or  teriitory  as  afore- 
said, charging  the  person  so  demanded  with  having  committed  trea- 
son, felony,  or  other  crime,  certified  as  jiuthenti(*  by  the  governor  or 
chief  magistrate  of  the  state  or  territory  from  whence  the  pei'son  so 

(rar.'linc- V   JoniiiHon.  UPoten*,  5H).  37.     4  Taunt,  48.    2  Stra.,  848.    See  4  Blaok. 

(«?)  10  S.M-^.  &  Kawle,  l-iT).    See  ulao  6  Binn.,  Com.,  202,  note  (12),  and  ii.  t.    2 Calnes'  E.,  218. 

617.  (yi  Const.  U.  S  .  art.  4,  J  2. 

{fie)  See  po.r.  ch.  3.    See  also,l  Kent's  Com.,  ic)  5  Cowen,  273. 

PS!- 


Chap.  2.]  Jurisdiction  of  Jusxictd  op  the  Peace.  487 

cluirged  fled,  it  shall  be  tho  duty  of  the  executive  authority  of  the 
state  or  territory  to  which  «uch  pei-sou  shall  have  fled  to  cause  him  or 
her  to  be  arrested  and  secured."  (»3) 

(3)  FromvBS  from  justicb. 

The  Code  of  Criin'niaJ  Procedure  contains  the  following'  provisions : 

Reqtdsitioiis  from  other  states,  etc.] — A  person  charged  in  any 
state  or  territory  of  the  United  States  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  this  state,  must,  on 
demand  of  the  executive  authority  of  the  state  or  territory  from  wliich 
he  fled,  be  delivered  up  by  the  governor  of  this  state,  to  be  removed 
to  the  state  or  territory  having  jurisdiction  of  the  crime.    (§  827.) 

Magistrate  to  issue  "warrant.] — A  magistrate  may  issue  a  war- 
rant for  the  apprehension  of  a  pei"Son  so  charged,  who  shall  flee  from 
justice  and  be  found  within  this  state.     (§  828.) 

Proceedings   for    arrest     and   commitment   of    the    person 

charged.] — ^The  proceedings  for  tlie  arrest  and  commitment  of  the 
j»»rson  charged  are,  in  all  respects,  similar  to  those  provided  in  tliis 
('o'le,  for  the  arrest  and  commitment  of  a  person  diarged  with  a  i)ublic 
offense  committed  in  this  state  ;  except  that  an  exemplified  copy  of  an 
indictment  found,  or  other  judicial  proceeding  had  against  him,  in  the 
state  or  territory  in  which  he  is  cliarged  to  have  committed  the  offense, 
may  be  received  as  evidence  before  the  magistrate.     (§  829.) 

When,  and  for  what  time  to  be  committed.] — If,  from  the 
exaniinafiou,  it.  appear  that  the  person  charged  has  committed  the  crime 
alleged,  the  m:igistrate,  by  warrant  reciting  the  accusation,  must  commit 
him  to  the  proper  custody  in  his  county,  for  a  time  specified  in  the  war- 
rant, which  the  m.i*ristrate  deems  rea>onnl>!e,  to  enable  the  arrest  of  the 
fugitive  under  tlu^  w.irrant  of  tho  executive  of  this  state,  on  the  loquisi- 
tion  of  the  ex»MMiriv(^  authoritv  of  the  state  or  territory  in  which  he 
committed  the  oii*r.i-«\  unless  he  give  bail,  as  provided  in  the  next 
section,  or  until  he  be  legally  discharged.    (S  830.) 

Ss  admission  to  bail.] — A  judge  of  the  supreme  court  may 
admit  the  person  arrested  to  bail,  by  an  undertaking,  with  suflScient 
sureties  and  in  such  sum  as  lie  deems  proper,  for  his  appearance  before 
him  at  a  time  specified  in  the  undertaking,  and  for  his  sun'ender  to  be 
arrested  upon  the  warrant  of  the  governor  of  tliis  state.     (§  831.) 

Magistrate  to  notify  district  attorney.] — Immediately  upon  the 
arrest  of  the  person  charged,  the  magistrate  must  give  notice  to  the 
district  attorney  of  the  county,  of  the  name  of  the  person  and  the  cause 
of  his  arrest.    (^  832.) 

District  attorney  to  give  notice  to  executive  authority  of  the 
state.] — The  district  al^turney  mii<t  immediately  thereafter  give  notice 
to  the  executive  authority  of  the  state  or  territory,  or  to  the  prosecuting 
attorney  or  presiding  judge  of  the  criminal  court,  of  the  city  or  county 
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[  •  488  ]  *  The  supreme  court  has  decided  that  where  a  person 
arrcijted  us  a  fugitive  from  justice  by  a  warrant  from  the 
governor,  on  the  requisition  of  the  governor  of  another  ttate,  sues 
out  a  writ  of  habeas  corpus^  the  court  or  judge  before  whom  he  is 
brought  will  not  intjuire  as  to  the  probable  guilt  of  the  accused.  The 
only  inquiry  in  such  cases  is  whellier  the  warrant  on  which  he  is 
ari'ested  states  that  the  fugitive  has  been  demanded  by  the  executive 
of  the  state  from  which  he  is  alleged  to  have  fled,  and  that  a  copy 
of  the  indictment,  or  an  affidavit  charging  him  with  having  committed 
treason^  felony  or  other  cmne,  ccilificd  by  the  executive  demanding 
him  as  authentic,  have  been  presented,  (e)  An  oftcnse  made  indictr 
able  by  statute  is  a  crune,  within  the  meaning  ol'  the  constitution  and 
law  of  congress  on  this  subject.  (/)  * 

When  this  proceeding  is  had  under  the  comity  of  nations^  it  seenis 
that  an  oflfender  would  be  delivered  up  only  when  charged  with 
crimes  of  gi*cat  atrocity,  or  deeply  affecting  the  public  safety.  (  g) 

Warrants  issued  by  a  justice  of  the  peace  can  not  be  executed  by 

(e)  Matter  of  Clark,  0  Wend. ,  212.  Kg)  Ibid . 

(/)  Ibid. 


therein,  having  jurisdiction  of  the  offense,  to  the  end  that  a  demand 
may  be  made  for  the  arrest  and  surrender  of  the  person  charged. 
(§  833.) 

Discharge.] — The  person  arrested  must  be  discharged  from  custody 
or  bail,  unless  before  the  expiration  of  the  time  designated  in  the  war- 
rant or  undertaking,  he  be  arrested  under  the  warrant  of  the  governor 
of  this  state.     (§  834.) 

Magistrate  to  return  his  proceedings  to  next  court  of  sessions, 

etc.] — The  magistrate  must  return  his  proceedings  to  the  next  court 
of  sessions  of  the  county,  which  must  thereupon  inquire  into  the  cause 
of  the  aiTCst  and  detention  of  the  person  charged ;  and  if  he  be  in 
custody,  or  the  time  for  his  arrest  have  not  elapsed,  it  may  discharge 
him  from  detention  or  may  order  his  undertaking  of  bail  to  be  canceled, 
or  continue  his  detention  for  a  longer  time,  or  re-admit  him  to  bail,  to 
appearand  surrender  himself  within  a  time  specified  in  the  undertaking. 
(§  835.) 

The  recitalR  in  a  warrant  of  the  governor  of  this  state  for  the  arrest  of  a  fagitive 
fr(»m  the  justice  of  nnothpr  state,  ai*e  to  be  taken,  at  least  prima  fade,  as  true, 
{ Pti/ple  ex  rel.  Draper  v.  Pinkertoiu  77  N.  Y.,  245.)  Hence,  a  return  to  a  writ  of 
habeus  vorpiiSf  setting*  f.nMli  surh  a  warrant,  which  contains  recitals  of  facts  necessary 
to  <ronfer  authority,  under  tlm  constitution  an<l  laws  of  the  United  States,  to  issue  it» 
is  a  sufficient  iustitication  for  holdin;*-  the  pnsoner,  without  producing*  the  papers  or 
evidence  on  wnich  the  gX)vernor  acted.     ( Id.) 
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him  out  of  his  own  county,  unless  indorsed  in  the  mode  prescribed 
by  statute  of  which  we  shall  speak  more  at  large  hei*eafter.  (A) 

Where  an  offense  is  committed  on  the  boundary  of  two  counties, 
or  within  500  yards  of  the  boundary,  an  indictment  may  be  found, 
and  a  trial  and  conviction  had,  in  either  county,  (/)  (4)  and  it  seems 
a  uccessary  inference  that  a  justice  of  the  peace  in  either 
county  would  have  power  to  *  issue  a  warrant  for  the  arrest  [  *  489  ] 
of  tho  offender,  and  to  take  his  examination  and  commit 
him  for  trial,  or  let  him  to  bail. 

3.    Priority  of  Jurisdiction. 

All  the  justices  of  each  county  are  equal  in  authority ;  but  as  it 
would  be  contrary  to  the  public  interest,  as  well  as  indecent,  that 
there  should  be  a  contest  between  different  justices,  it  is  settled  that 
the  jurisdiction  in  each  case  attaches  in  the  fii'st  justice  or  set  of 
justices,  duly  authorized,  who  have  possession  and  cognizance  of  the 
fait ;  to  the  exclusion  of  the  separate  jurisdiction  of  all  others.  So 
that  the  acts  of  any  other,  except  in  conjunction  with  the  first,  are 
not  onlv  void,   but  such  a  breach  of  the  peace  as  subjects  them  to 

(*)  See  S  R.  8.,  590,  H  4,  6.      Code  Or.  Pro.,       (i)  2  R.  8.,  727,  i  45.    Sco  1  Moo.  C.  C,  175. 
if  1^,157. 


(4)  Crime  committed  on  comity,  etc.,  bomidaxy.] — ^When  a  crime 
is  committed  on  the  boundary  of  two  or  more  counties,  or  within  five 
hundred  yards  thereof,  the  jurisdiction  is  in  either  county.  (Code  Cr. 
Pro.,  §  135.) 

Crime  on  board  a  vesseL] — When  a  crime  is  committed  in  this  state 
on  board  of  a  vessel  navigating  a  river,  lake  or  canal,  or  lying  therein  in 
the  course  of  her  voyage,  or  in  respect  to  any  portion  of  the  cargo  or  lad- 
ing of  such  boat  or  vessel,  the  jurisdiction  is  in  any  county  through  which, 
or  any  part  of  which,  such  river  or  canal  passes,  or  in  which  such  lake  is 
situated,  or  on  which  it  borders,  or  in  the  county  where  such  voyage 
terminates,  or  would  terminate  if  completed.  (Id.,  §  136.  See  also, 
§§  137, 138.) 

See  People  v.  Uulse,  3  Hill,  309. 

It  has  been  decided  that  under  the  above  section,  the  grand  jury  of  a  county  have 
juriadictiou  over  an  offense  committed  in  another  county,  but  within  500  yards  of 
their  countv  line,  and  that  an  indictment  so  charpring  is  sufficient.  (Pecrple  v.  J,  H, 
Larijt,  56  N.  Y..  95.)  See  als(\  People  v.  A.  M.  Davis,  45  Barb.,  494  (aff  M  30  N.  Y., 
77 ;  3IJ  How.,  442),  wheitj  it  is  held  that  the  V>oundai'y  of  such  county,  for  the  purpose 
of  jurisilii^tion  over  oft*cn»*eB,  is,  by  the  statutr^ry  provision,  extended  500  yards  into 
th»i  a»ljaceiit  county  ;  and  that  this  space  may  very  properly,  by  means  of  local  des- 
cription, Im:  described  as  on  the  boundary  and  within  500  yards  of  the  boundary  line. 
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indictment,  (k)  Hence  it  has  been  held  that  no  justice  can  supci-^ede 
the  Avununt  of  another,  without  a  foimal  and  legal  exaniiniition.  (/) 
But  there  are  some  exceptions  to  the  above  rule.  (5)  The  provisions 
of  the  stiitute,  however,  apply  only  to  cases  where  the  accused  may  l>e 
required  to  enter  into  a  recognizance  to  appeal*  at  a  coml  of  criminal 
jurisdiction,  or  may  be  committed  to  jail,  and  do  not  extend  to  cases 
in  which  the  justice  has  a  summary  jurisdiction  to  inquire  into  the 
facts,  and  finally  decide  upon  the  guilt  of  the  ollender.  Thus  a  per- 
son arrested  by  warrant,  on  a  charge  of  having  violated  the  act  to 
pievent  the  disturbance  of  religious  meetings,  can  not  be  taken  by 
the  arresting  officer,  before  any  magistrate  other  Ihau  the  one  who 
issued  the  process,  (o)  Where  the  accused  is  brought  before  the 
nearest  magistrate,  the  officer  maiving  the  arrest  should  state  in  his 
return  the  absence  of  the  officer  who  issued  the  warrant.  (^)  The 
general  rule  is,  that  persons  arretted  under  any  warrant,  issued  for 
any  oUense,  shall,  whore  no  other  [)rovision  is  made,  be  brought  before 
the  magistrate  who  issued  the  warrai.t. 

(k)  l»;il(!y  on  Conv.,  U.    4  V.  ii..  400.  (o)  17  Weml.,  211. 

U)    Arch.  Mag.  Pocket  JJook,  i:>l.  (p)  Id.,  ib. 


(5)  The  Code  of  Crhnhad  Procedure  contains  these  provisions,  respecting  warrants 
issued  by  o  her  ma^^is;j\:i«:s  ihan  tlu^se  specitied  in  section  155  : 

Warrant  issued  by  other  magistrates.] — It  may  be  directed  gener- 
ally to  any  peace  Oiiicer  in  the  comity  in  which  it  is  Ls.sued,  and  may 
be  executed  in  that  county  ;  or  if  the  dofendant  be  in  another  county, 
it  may  be  executed  therein,  upon  the  written  direction  of  a  magistrate 
of  such  other  county  indorsed  upon  the  warrant,  signed  by  him  with  his 
name  of  oiliro,  and  dated  at  the  city,  town  or  village  where  it  is  made, 
to  the  following  elfect :  This  warrant  may  be  executed  in  the  county 
of  Monroe^  [or  as  the  case  may  be.]     (§  15G,  as  amended  in  1882.) 

IndorseTnent  on  the  "warrant  f  :r  service  in  another  county,  hoi^ 
and  upon  vrhat  proof  to  be  made.] — The  indorsement  mentioned  in 
the  last  section  can  not,however,  be  made  unless  upon  the  oath  of  a  credible 
witness,  in  writing*,  indorsed  on  or  annexed  to  the  warrant,  proving  the 
handwriting  of  the  magistrate  by  whom  it  was  issued.     (Id.,  §  157.) 

Defendant,  arrested  for  felony.] — If  the  crime  charged  in  the 
warrant  be  a  felony,  the  ofllcer  makinir  the  arrest  nuist  take  the  defend- 
ant  before  the  magistrate  who  issued  the  warrant,  or  some  other  magis- 
trate in  the  same  county,  as  provided  in  section  164.    (Id.,  §  158.) 

Defendant,  arrested  for  a  misdemeanor.] — If  the  crime  charged 
in  the  warrant  bo  a  misdemennor,  and  the  defendant  be  anested 
in  another  county,  the  officer  muFt,  upon  being  required  by  the 
defendant,  take  him  before  a  magistrate  in  that  county,  who  must  admit 
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*  4.    lamitation  of  JnriBdiction,  as  to  time.  [  *  490  ] 

The  Revised  Statutes  contain  a  general  proviiiioii  that  iudictnients 
for  murder  may  be  fouud  at  any  time  after  the  death  of  the  i)erc>oa 
killed;  and  that  in  all  other  cases  indictments  shall  be  found  and  filed 
in  the  proper  court  within  five  years  after  the  commission  of  the  ollense; 
but  the  time  during  which  the  defendant  shall  not  have  been  an 
inhabitant  of  or  usually  re^^Ident  within  this  state  shall  not  consti- 
tute any  part  of  the  sjiid  limitation  of  five  years.  (?)  (7)     This  sec- 

(r)  2  11.  S..  7:6,  $  37  ;  as  an)cn«lo«l  by  Laws  of  1873.  ch.  C30. 

the  defendant  to  bail,  for  his  appearance  before  the  magistrate  named 
in  the  warrant,  and  take  bail  from  him  accordingly.    (Id.,  §  159.) 

When  magistrate  issuing  the  "warrant  is  unable  to  act.] — 
When,  by  the  preceding  sections  of  this  chai)ter,  the  defendant  is 
required  to  be  taken  before  the  magistrate  who  issued  the  warrant,  he 
may,  if  that  magistrate  bo  absent  or  uiiuV'e  to  act,  be  taken  before  the 
nearest  or  most  accessible  magistrate  in  tlie  same  connty.  The  officer 
must,  at  the  same  time,  deliver  to  the  magistrate  the  waiTant  A\ith  his 
return  indorsed  and  subscribed  by  him.     (Id.,  §  164.) 

Defendant,  before  another  magistrate  than  the  one  "who  issued 
the  "wrarrant.] — If  the  defendant  be  taken  before  a  magistrate  other 
than  the  one  who  issued  the  warrant,  the  depositions  on  which  the 
warrant  was  granted  must  be  sent  to  that  magistrate,  or  if  they  can  not 
be  procured,  the  prosecutor  and  his  witnesses  must  be  summoned  to  give 
their  testimony  anew.     (Id.,  §  100.) 

Warrant  to  carry  defendant  before  a  nuifjlstrate  of  another  tmoii  or  city.] — When- 
ever any  criminal  waiTant  or  pi-ocess  shaU  bo  issued  by  any  mii^istrate,  rewiding  out 
of  the  town  or  city  whoivin  the  offense  shall  have  been  coniniitted,  it  shall  authorize 
the  officer  executing:  the  same  to  carry  the  pei-son  charg-ed  with  an  offense  under  this 
act  Ijefore  any  in;iofistrat«  i^esideut  and  bf'inir  in  the  town  or  city  wherein  such  offense 
shall  have  bi»en  committ<;d,  to  be  proceeded  against  according  to  the  provisions  of 
the  15th  section  of  thi.s  suit ;  but  the  magistrate  issuing  such  wan*ant  or  ])i'0ce8s  shaU 
not  lose  any  juin.sdiction  over  the  tnal  and  procee<ling8  against  any  such  i>ei*sons  by 
reason  of  any  thing  herein  contained,  nor  shall  such  magistrate  be  allowed  any  com- 
pensation for  any  further  proceedings  in  any  such  case,  beyond  issuing  such  waiTant 
or  process.  (Laws  of  1845,  ch.  180,  }  26,  as  amended  by  L.  of  1847,  ch.  455 ;  1  R. 
8.,  7th  ed..  846.) 

(7)  Time  op  coMMBNCiNa  criminal  actions. 

PrfMecution  for  murder.] — There  Ls  no  limitation  of  time  within  which  a  prosecu- 
tion for  munler  must  be  commenced.  It  may  be  commenced  at  any  time  after  the 
death  of  the  person  killed.     {Chde  Cr.  Pro.,  §  144.) 

Applicable  to  an  accessary  before  the  fact.  Peo.  v.  Mather,  4  Wend.,  229. 
Conviction  for  assault,  etc.,  no  bar  to  indictment  for  nmrder.  Bums  v, 
Peo.,  1  Park  ,  182. 

For  crimes  other  than  murder.] — An  indictment  for  a  crime 

other  than  murder,  must  be  found  within  five  years  after  its  commission, 

except  where  a  less  time  is  prescribed  by  statute.     (§  142.) 

No  lai)8e  of  time  legaliases  a  public  nuisance.  Peo  v.  Cunningham,  1  Don., 
524. 
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tion,  of  course,  determines  the  limit,  in  point  of  time,  of  a  justice's 
jurisdiction  in  receiving  complaints,  issuing  warrants,  Ac,  for  any 
oflcnses  which  are  indictable.  And  the  same  provision  of  the  statute 
is  applicable  to  the  jurisdiction  of  justices  of  the  peace  as  members 
of  courts  of  special  sessions.  Besides  this  general  provision,  there 
are  in  various  parts  of  the  statute,  limitations  of  time,  as  regards  the 
institution  of  proceedings  in  particular  cases  ;  which  it  is  not  neces- 
sary to  notice  more  particularly  here,  (.v)  Where  the  period  is  fixed 
by  statute,  in  any  particular  case,  it  is  usually  fixed  either  with  ref- 
erence to  the  time  of  commencing  the  pi-osecution  or  to  the  time  of 
conviction  ;  and  the  following  rules  apply  according  as  these  differ- 
ent terms  are  made  use  of.  Where  the  provision  as  to  time  is  "  Oiat 
the  offense  be  prosecuted^  or  that  the  party  be  prosecuted  for  the 
offense^^^  within  a  stated  time,  it  is  sufficient  if  the  complaint  be  made 
or  proceedings  instituted  ^Wthin  that  time,  though  the  conviction  do 
not  take  place  until  after  the  time  limited.  But  if  a  statute  authorize 

a  conviction,  **  provided  such  conviction  be  made  within months 

after  the  olFense  committed,"  it  is  not  enough  that  the  complaint  was 
made,  or  the  proceeding  instituted  within  that  period,  but  the  convic- 
tion itself  must  take  place  within  the  limited  time  ;  otherwise  it  will 
be  voicL  And  it  makes  no  difference  that  it  was  prevented  by  an 
adjournment  at  the  request  of  the  defendant  himself.  For  after  the 
time  has  expired  for  making  the  conviction,  there  is  no  authority 
existing  for  that  purpose,  {t) 

As  respects  the  mode  of  reckoning  the  time  limited  by  any  statute, 
it  is  provided  that  wherever  the  word  ^^  year^^  is  used,  it  shall  be 
taken  to  mean  365  days ;  and  the  word  **  month  "  to  mean  a  calendar 
and  not  a  lunar  month  ;  unless  otherwise  expressed  in  the  8tatute.(u) 
Where  the  time  is  limited  from  an  act  done  (or  offense  committed), 

(«)  See  2  U.  8..  676,  S  49.   3  iil..  7th  ed.,  249*2  («)  1 B.  8.,  606,  S^  3, 4.   2  id.,  7th  ed.,  1844. 

(<)  Paloy  on  Con  v.,  16.    1  bulk.,  3sa.    8  East, 
467. 

Defendant  out  of  stata] — If,  when  the  crime  is  committed,  the 
defendant  be  out  of  the  state,  the  indictment  may  be  found  within  the 
term  herein  limited  after  his  couiing  within  the  state ;  and  no  time 
during  which  the  defendant  is  not  an  inhabitant  of,  or  usually  resident 
within,  the  state,  is  part  of  the  limitation.     (§  143.) 

Wlien  indictment  deemed  fbnnd.] — ^An  indictment  is  found,  within 
the  meaning  of  the  last  three  sections,  when  it  is  duly  presented  by  the 
^and  juiy  in  open  court,  and  there  received  and  iiled.    (§  144.) 
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the  day  on  which  it  was  done  is  reckoned  inclusive ;  but  where  it  is 
frwn  t/ie  day  of  doing  the  net,  the  day  is  excluded,  (v) 

*-  6.    Number  of  JusticeB  required  to  acL  f  *  491  1 

A  justice  acts  either  singly,  or  in  connection  with  other 
justices.  Where  an  authority,  of  a  judicial  nature,  is  given  by 
statute  to  two  justices,  it  can  not  be  exercised  by  one  ;  and  in  such 
case  the  two  justices  must  be  together  when  the  authority  is  exer- 
cised, (w)  But  where  the  act  to  be  done  is  merely  ministerial^  they 
may  act  separately,  (jc)  Some  statutes  empower  one  justice  alone  to 
act ;  others  require  two,  three,  or  four  justices.  Where  an  authority 
is  confciTcd  upon  two  it  may  be  executed  by  a  greater  number,  (y) 
But  an  authority  given  to  two  can  not  be  executed  by  one  alone,  (z) 
And  where,  by  statute,  a  special  authority  is  given  to  justices  of 
the  peace  it  must  be  pursued  exactly,  or  their  acts  will  be  void,  (a) 
But  it  is  to  be  observed  that  the  statutes  which  require  their  author- 
ity to  be  exercised  by  two  or  more  justices  relate  generally  to  judi- 
cial acts,  {b) 

6.    Partioiilar  description  of  Justices. 

Most  of  the  statutes  give  authority  generally,  without  distinction, 
to  all  justices,  which  implies  an  equal  power  in  all,  within  the  limits 
of  their  respective  jurisdictions.  But  some  statutes  point  out  those 
of  a  particuhir  description  ;  and  the  powers  given  by  such  statutes 
are,  of  course,  confined  to  justices  possessing  the  necessary  qualifica- 
tion, (c) 

It  has  been  laid  down  that  where,  by  statute,  a  thing  is  appointed 
to  be  done  by  or  before  one  person  ceitain,  by  such  express  designa- 
tion of  one,  all  othera  are  excluded.  ((Z)  Thus  it  was  held  under  a 
statute  giving  authority  to  a  justice  residing  in  a  county,  that  none 
but  a  justice  resident  there  had  jurisdiction,  (e)  So  where  a  statute 
requires  the  act  to  be  done  by  the  next  justice,  it  has  been  holden 
that  it  must  be  the  next,  and  that  the  authority  of  all  others  is  thereby 
cxi.luded  ;  but  where  the  statute  says  justices  in  or  near  the  place, 
any  justice  of  the  county  may  take  cognizance  of  the  matter,  not- 
withstanding such  description,  these  latter  words  being  held  to  be 

(V)  lOMod  ,  212.     noag.,4e6.  (a)  2  Salk.,  475.    6  Burr.,  2686.    Arch.  Mag. 

(»)8T.  R.,  38.    2W.   Bl.   Rep.,  1017.    Bao.  Pocket  Book.  147. 

Abr.,  tit.  Jos.  P.  (E),  5.    3  Bom,  661.  (b)  1  Nun  A  Walsh,  03,  note.    1  Black.  Com.» 

(X)  1  Str  ,  393.    2  Kast,  244.    8  East,  3-27,  note.  854.  note. 

5Biiig.,3l9.                                                  •  (0)   Id.  64. 


(jr)  3Salk..477.    6  Car.  &  Payne,  IST).    DalL,        (tf)  Dalt.,  ch.  6.    3  Bom,  563. 
ch.  6.  (  8.  (0)   Sharp  y.  Aspiuall,  1  Barn.  A  Or.,  47. 

(«)  Bait,  ch.  6,  »  8.    4  Coke,  46.    8  Bum,  ML 
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mci^ely  directory.  (/)     And  it  has  been  held  that  in  construing  the 

acts  which  mention  justices  in  or  near  the  place  where  the  offense 

was  committed,  any  justice  of  the  county  may  take  cognizance  of  the 

matter.  (^) 

Where  a  statute  directed  any  two  justices  of  the  county 

[  *  492  ]     to  make  an  *  inquiry,  and  if  certain  evidence  was  obtained, 

empowered  **  such  justices  "  to  make  an  order,  it  was  held 

that  both  acts  must  be  done  by  the  same  two  magistrates.  (Ji) 

7.    ISxercise  of  authority  whether  discretionary  or  imperative. 

Where  magistrates  are  called  upon  to  take  cognizance  of  a  matter 
within  their  jurisdiction,  though  their  duty  is  sometimes  discretionary 
it  is  in  most  ciises  imperative  ;  (/)  and  generally  where  a  statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice,  or  the  public 
good,  the  word  rruiy  is  the  same  as  the  word  shall^  and  the  justices 
aio  compellable  to  act  under  it.  {k)  But  the  words  are  impei-ativc 
only  when  the  clause  in  the  statute  is  for  the  public  benefit.  (/)  Nor 
are  they  to  be  so  construed  where,  from  other  parts  of  the  act,  it 
n[)iM'ars  the  legislature  intended  otherwise,  {in)  The  moaning  of  the 
duly  or  a  magistrate  being  discretionary'  is  not,  however,  that  he  is  at 
li])eity  to  act,  or  refuse  to  act,  according  to  his  own  private  opinion 
or  (caprice,  but  he  must  be  guided  by  the  rules  of  law  and  reason.  (;i) 
A  great  judge  has  said,  **  Discretionary  power,  when  applic^d  to  a 
court  of  justi(!(\  means  sound  discretion  guided  by  law.  It  must  be 
governed  by  iuk%  not  by  humor — it  must  not  be  arbitrary,  vague  and 
fanciful,  but  l(\gal  and  regular.''  (o)  And  another,  **The  discretion 
to  be  exercised  l)y  a  court  or  a  judge,  is  not  a  wild,  but  a  sound  dis- 
cretion, and  to  be  confined  within  those  limits  witliin  which  an  honest 
man,  competent  to  discharge  the  duties  of  his  oflice,  ought  to  confine 
himself."  {p) 

The  court  of  queen's  bench  is  verj*-  unwilling  to  compel  magistrates 
to  act,  where  they  liave  a  discretion,  and  have  exercised  it  by  decliii- 
ing  to  act,  after  an  investigation  of  the  Case  in  which  they  are  called 
upon  to  do  so.  {(]) 


1£<M>.,  »57,  274  ca-c,  6  Co.,  J(K).    8  How.  St.  Tr.,  55,  ii. 

(A)  1-2  All.  *  Ellis,  78.  (o)  Per  Lord  Maiislleld,  Box  v.  Willis.  4  Bar., 

(t)  INuiiA  Wjilah,44.    3 Burn,  660.    Smythc,  2339. 

1^  (p)Per  L.   Kenvon,  Wilson  v.  Bastall,  4  T. 

(A>  IM'l.    2Salk,609.    5  Bam.  &  Aid.,  09.    7  R.,  737. 

Baru.  &  Cress.,  27«.    1  Str.,  413.  (9)  Mnvtlie.  U.    3Bnr.,  1716.    1  Bur.,  066.    5 

Barn.  &  Cross.,  289.    7  Dow.  &  Rr.,  86. 
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Aud  it  is  a  principle  lecogiiized  in  numerous  cases,  that  where  a 
magistrcite  entertains  a  reasonable  doubt  of  his  jurisdiction,  he  will 
not  be  compelled  to  do  an  act  which  may,  perhaps,  subject  him  to  an 

action,  (r) 

If  jubtices  decline  to  act,  in  a  case  where  they  arc  bound  to  do  so, 
the  court  of  queen's  bench,  in  England,  will  issue  a  marir 
damus  directing  *  them  to  act.  (.v)    It  is  presumed  a  rtianda-     [  *  493  J 
mus  would  also   be  granted  ])y  the  supreme  court  of  this 
state,  in  a  proper  case,  to  compel  a  justice  of  the  peace  to  perform 
any  official  duty  which  he  ought  to  perform. 

It  is  a  general  rule  that  consent  will  not  confer  jurisdiction.  And 
it  has  been  held  that  this  rule  a[)plios  as  well  to  consent  in  creating  a 
tribunal,  as  to  consent  in  submitting  a  matter  to  a  subsisting  tribunal 
which  the  law  has  excluded  from  its  cognizance  (t) 


*  CHAPTER  III. 


[  *  494  1 


OF  ^BB  DUTV  AND  AUTHORITY  OF  JUSTIOZSS  OF  THE  P3E2AOZ2,  IN 

GRIMINAI.  OASI3& 

1.  Justices  act  bithbr  mtnistkkiallt  or  judicially. 

2.  Not  to  act  in  thuir  own  casb. 

3.  Doty  and  authority  as  consbrvators  of  the  tbacb. 

4.  Authority  undbb  law8  of  the  united  states. 

5.  Duty  as  to  stolen  property. 

6.  Duty  and  authority  in  respect  to  search  warrants. 

7.  Criminal  contempts. 

8.  Takiho  dying  declarations. 

9.  Right  to  search  prisoners. 

10.  Duty  under  the  act  more  effectually  to  suppress  gambling. 

The  duty  and  authority  of  justices  of  tlie  peace  in  this  state,  are 
derived,  in  some  dcgret^  fiom  the  common  hiw ;  l)ut  they  d(»pend 
principally  upon  the  .several  statutes  which  have  created  objects  of 
their  jurisdiction,  defined  their  powers,  or  imposed  duties  upon  them. 
The  duties  of  justices  of  the  p(»aoo  are  arduous,  and  of  various  kinds. 
Some  of  their  minor,  or  incidental  duties  will  be  pointed  out  in  the 
present  chapter. 

(r)  Bex  V.  Br<Klerip,  7  Dow.  &  Ry.,  861.    5       («)  Srayiho.  U,  12 
Barn,  ft  Crew.,  2S9,  485.    S  Dow.  ft  Ry.,  68U.  «)  1  Hill,  843. 

[  63  ]  «a^ 
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1.    Jtutices  act  either  ministerially  or  judicially. 

They  act  ministerially^  in  preserving  the  peace,  hearing  complaiiits 
against  offendei's,  issuing  warrants  thereon,  examining  the  inlbinianc 
and  his  witnesses  and  taking  their  exaniiuatioiis,  binding  over  the 
parties  and  witnesses  to  prosecute  and  give  evidence,  bailing  the  sup- 
posed offender,  or  committing  him  for  trial,  &c.  And  they  act 
judicially  in  cases  where  they  are  authorized,  either  singly  or  as 
membera  of  courts  of  special  sessions,  to  tiy  persons  charged  with 
criminal  offenses,  and  to  convict  and  punish  them  if  guilty.  Where 
a  justice  acts  ministerially  rather  than  judicially,  he  is  liable  to  an 
action  at  the  suit  of  the  party  injured,  if  he  acts  illegally ;  otherwise 
where  he  a,cts  judicially,  (a) 

2.    Not  to  aot  in  their  own  oaae. 

Regularly  a  justice  of  the  peace  ought  not  to  execute  his  office  in 
his  own  case,  but  should  cause  the  offenders  to  be  carried  before  some 
other  justice,  or  desire  the  aid  of  some  other  justice,  being  present,  (i) 
This  is  a  universal  and  eternal  principle  of  natural  justice, 
[  *  495  ]  and  recognized  by  *  many  authorities,  (c)  It  pervades 
every  branch  of  the  law,  and  is  so  fundamental  a  principle 
as  not  to  be  overruled  by  any  prescription ;  for  where  a  man  is  a 
party  he  can  not  be  a  judge  indifferent ;  and  no  rule  of  law  or  reason 
is  better  established  than  that  a  judge  ought  to  stand  indifferent.  (cZ) 
And  it  is  certain  that  every  proceeding  which  bears  upon  its  face  the 
objection  that  the  same  person  was  both  party  and  judge,  is  abso- 
lutely void,  (e) 

In  one  case  in  which  a  criminal  information  was  moved  for,  against 
a  justice  of  the  peace,  who,  upon  a  complaint  preferred  before  him 
in  his  magisterial  capacity  by  his  own  bailiff,  convicted  and  scntxMiced 
to  punishment  a  laborer  employed  on  his  own  farm,  for  refusal  to 
perform  his  work  according  to  his  contract,  the  court  of  king's  bench 
took  occasion  to  animadvert  very  strongly  upon  such  conduct ; 
declaring  **that  it  was  a  most  abusive  interpretation  of  the  law  that 
a  man  should  presume  to  erect  himself  as  a  ciiminal  judge  in  deciding 
upon  an  offense  against  himself. "  (/)  In  the  case  of  the  Mayor  of 
Hereford  i^g)  it  is  said  by  Lord  Holt  that  the  mayor  was  punished 

(a)  Soe  anto,  p.,  480.  Co.,  118.    Hob.,  87.    Palm.,  25.    2  Salk.,607. 

(b)  :t  Uurn.,  M7.  Dalt,  ch.  173.  Co.  Lit.,  377,  b.  12  Mod.,  687.    1  Str.,  640. 

(c)  Smythe,16.    8  Black.  Com.,  299.    1  Salk.,  (e)  12  Mod.,  687.    Salk.,  888,607.    Palm..  85. 
806.    4T.  U.,71.  (/)  14  East.,  608. 

(d)  1  Nun  ft  Walsh,  65.    Co.  Lit,  141,  a.    8  (^)  2  Ld.  Baym.,  766 ;  8.  0.  Salk.,  806. 
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for  sitting  in  judgment  in  a  cause  where  he  was  interested,  though 
he,  by  the  charter,  was  sole  judc/e  of  the  court.  In  another  case, 
Abbott,  Ch.  J.,  said,  **  we  think  it  the  safer  couree  to  hold  that  magis. 
Imtes  should  not  iutcrl'ere  in  cases  where  they  are  iiilercsted. ''  (A) 

But  it  is  said  to  be  iu  some  cases  justifiable  for  a  justice  to  act  in 
his  own  cause,  as  when  he  shall  be  assaulted  or,  (in  the  execution  of 
his  office  especially),  shall  be  abused  to  his  face,  and  no  other  justice 
present  with  him  ;  then  it  is  said  he  may  commit  the  oftender  until 
he  shall  find  sureties  for  the  peace,  or  for  his  good  behavior,  as  the 
case  may  require,  (a)  But  the  right  to  exercise  this  power,  by  a 
justice,  in  this  state,  except  where  it  is  expressly  given  to  him,  may 
well  be  doubted,  unless  the  offense  amounts  to  a  contempt,  such  as  is 
defined  by  the  statute.  (2  Hev.  StaL,  273,  4.)  It  is  inconsistent  with 
the  doctrine  of  Chief  Justice  Pratt  in  the  case  of  The  King  v. 
Wilkes,  {k)  He  there  gives  it  as  his  opinion  that  if  a  magistrate  has 
a  particular  knowledge  that  a  person  has  committed  an  offense,  it  is 
not  sufficient  ground  for  him  to  commit  the  cr'minal ;  but  in  that  case 
he  is  rather  a  witness  than  a  magistrate,  and  ought  to  make  oath  of 
the  fact  before  some  other  magistrate  ;  who  should  thereupon  act  the 
official  part,  by  granting  a  warrant  to  apprehend  the  offender ;  it 
being  more  fit  that  the  accuser  should  appear  as  a  witness 
than  *  act  sis  a  magistrate.  **  This  advice,  "  observes  Mr.  [  *  496  ] 
Davis,  **  is  so  salutary  that  no  arguments  seem  necessary 
to  recommend  it  to  the  magistrates  of  this  country.  "  (/) 

3.    Duty  and  authority  as  oonservaton  of  the  peace. 

By  virtue  of  his  authority  as  a  consci-vator  of  the  peace,  a  justice  may 
apprehend,  or  cauoc  to  be  a[)[)rehcndcd,  by  word  only,  any  pei-son 
committing  a  felony,  or  breach  of  the  peace,  in  his  presence,  (w)  So, 
upon  his  own  pei-sonal  view  of  offenses  committed  against  the  act  of 
1824,  in  amendment  of  the  **  act  for  suppressing  immorality,'^  a 
justice  has  power  to  order  an  offender  into  the  custody  of  a  constable 
for  safe  keeping  (without  issuing  a  warrant),  until  the  offender  can  be 
tried,  (n)  And  iu  suppressing  riots,  or  affrays,  he  possesses  a  similar 
power,  (o)  But  it  is  said  that  he  can  not,  without  a  warrant,  author- 
ize the  arrest  of  any  person  for  an  affray  out  of  his  view,  (j;) 
Yet  it  seems  clear,  that  in  such  case,  he  may  make  his  warrant  to 

(fc)  4  Dow  .  Ry.  Mag.  Ca.,  35.  (m)  1  Hales  P.  C,  86.    2  U.  S.,  705,  J  8. 

(i)  8  B.1C.  Abr.,  tOO,  801.    See  1  B.  S.,  635.  (n)  3  Wend.,  253. 

(t)  2  Wils.,  158.  (o)  1  KuRs.  on  Cr.,  255,  256,  273. 

Kh  Davifi^sJiut.ylO.  (p)  Id..  274. 
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bring  the  offender  before  him,  in  order  to  compel  him  to  find  sureties 
for  the  peace,  (j)  A  justice  is  not  only  empowered,  hut  is  also  bound, 
at  his  peril,  to  use  his  l>est  endeavors  to  part  an  affray  which  happens 
in  his  presence  ;  and  not  only  to  do  his  utmost  himself,  but  also  to 
demand  the  assistance  of  othei-s,  which  they  are  bound  to  render. 
And  it  seems,  also,  that  if  there  be  an  affray  in  a  house,  a  justice  or 
constaJDle  may  break  open  the  doors  to  preserve  the  peace ;  and  if 
affrayei-s  fly  to  a  house,  and  he  follow  with  fresh  suit,  he  may  break 
open  the  doors  to  take  them,  (r)  (1) 

It  is  a  general  rule  that  whenever  an  aiTcst  liy  a  constable,  of  his 
own  authority,  and  without  warrant,  is  either  pennitted  or  enjoined 
by  law,  in  every  such  case,  a  fortiori^  such  arrest  by  a  justice  of  the 
peace  in  pei'sim  is  also  permitted  or  enjoined,  (.v) 

A  magistrate  is  not  authoiized  to  arrest  and  hold  in  custody  a 
known  person,  amenable  to  the  law,  until  another  pei-son  shall  have 
come  to  prefer  a  charge  against  him.  Thei'e  may  be  cases  of  flagrant 
character  and  emergent  circumstances  which  will  warrant  a  justice  in 
arresting  a  person  upon  whom  a  strong  suspicion  of  a  crime  attaches, 
and  who  is  likely  to  escape  from  justice  altogether,  unless  prompely 
apprehended  ;  but  a  magistrate  has  no  right  to  detain  a  known  per- 
son to  answer  a  charge  of  misdemeanor,  verbally  intimated  to  him, 
without  a  regular  complaint..  (^)  (2) 

(9)  Id.,  273.  {t)  Per  Crampton,  J.,  in  Alklnson  v.  Carty,  1 

(r)  M  ,  274.  J.  *  Sy.,  887.    See  also,  Eox  v.  Dimio,  1  Moo. 

(«)   2  Hawk.  P.  C,  ch.  13,  J  18.  Dalt.,  ch.  8,     &  Uob.,  IGO.     7  Car.  &  P.,  485.     6  Dow.  &  liy,, 

$  6      1  Nun  &  W  aluh,  115, 13G.  U24. 

(1)  A  magistrate  may  arrest  for  an  affray,  in  his  own  view ;  but  not  after  it  is  over. 
(McKay's  Ccute,  6  C.  H.  Rcc,  9.').)  So  a  niag-Isti-ate,  who  witnesses  an  affray,  has 
power  to  i.ssue  a  warrant  for  the  arrest  of  the  offenders,  of  his  own  motion,  at  any 
time  within  twenty-four  houi-s  aftor  the  occuri-ence.  {jSa7ul8  v.  Benedict,  2  Hun, 
479 ;  S.  C,  5  T.  &  C.,  9.)  But  a  justiite  of  the  peace,  for  a  misdemeanor,  committed 
in  his  view,  can  not  pui-sue  the  offender,  and  arrest  him  outside  of  the  justice's  juns- 
diction.     {Butolph  v.  BliLSty  5  Lans.,  84 ;  S.  C,  41  How.  Pr.,  481.) 

Magistrate  may  commit  by  verbal  or  written  order,  for  offenses 
committed  in  his  presence.] — When  a  crime  is  coiuiuitted  in  the 
presence  of  a  magistrate,  he  may,  by  a  verbal  or  written  order,  command 
any  person  to  arrest  the  offender,  and  may  thereupon  proceed  as  if  the 
offender  had  been  brought  before  him  on  a  warrant  of  arrest.  (Code 
Cr.  Pro,,  §  182.) 

Order  can  not  be  delayed.  McKay's  case,  8  C.  H.  Rec,  95.  See  Butolph 
V.  Blust,  5  Lans.,  84 ;  Sands  v,  Benedict,  2  Hun,  479 ;  Lindsay  v.  Peo.,  67 
Barb.,  548. 

(2)  Y<»t  a  justice,  presiding  at  a  town  meeting,  may  make  a  pan)l  order  for  the 
removal  of  a  disorderly  person.     (Parsana  v,  Bra^nardf  17  Wena.,  522.) 
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*  For  the  preventiou  or  suppression  of  the  more  serious  [  *  497  ] 
ofieuses,  which  come  within  the  descriptiou  of  riotj  or  unkiw- 
ful,  riotous,  and  tumultuous  assemblies,  a  Justice  is  armed  with  very 
large  and  peculiar  powers ;  and  the  sanction  of  his  presence  sliould 
always  be  obtained,  when  time  and  circumstances  permit,  as  it  not  only 
prevents  any  disposition  to  unnecessary  violence  on  the  part  of  those 
who  act  in  suppressing  the  tumult,  but  is  also  likely  to  induce,  from 
the  known  authority  of  the  magistrate,  a  more  ready  submission  on 
the  pai-t  of  the  rioters,  to  the  measures  used  for  this  purpose.  In  all 
cases  of  dangerous  riot,  and  outrageous  violations  of  the  public 
peace,  he  is  authorized  to  command  the  assistance,  not  only  of  peace 
officers  and  of  all  persons  present  at  the  commission  of  such  oflenses, 
but  ho  may  also  command  all  persons  whatsoever  to  attend  and  give 
their  assistance,  and  he  may  take  with  him  whatever  number  of  per- 
sons, and  armed  in  whatever  manner  ho  may  think  necessary  ;  though 
giving  fire-arms  on  such  occasions  is  generally  imprudent,  {it)  The 
number  and  force  of  the  assistance  will  of  coui-se  depend  upon  the 
dangerous  character  of  the  riot,  the  number  of  the  rioters,  the  prob- 
ability of  resistance,  and  other  circumstances.  Tliis  is  teniied  raising 
the  posse  cofnitahis,  or  power  of  the  county  ;  and  all  persons  whatso- 
ever, above  the  age  of  fifteen  jcai-s,  except  clergymen,  women,  or 
persons  disabled  by  disease  or  intinnity,  are  bound,  w^hen  thus 
required,  under  pain  of  fine  or  imprisonment,  to  attend  and  assist  the 
magistrate.  (/')  The  power  to  raise  the  posse  comitatus  is  given  to 
justices  of  the  peace,  both  at  common  law  and  by-  the  ancient  stat- 
utes mentioned  in  1  Hale,  53,  and  1  Hawk.,  eh.  65,  s.  18,  20,  as  well 
2is  by  several  modern  statutes.  But  the  practice  of  resorting  to  it 
has  fallen  into  disuse  for  some  time  past. 

As  in  the  case  of  an  affray,  so  a  fortiori  \n  case  of  a  riot,  a  justice 
n^iiy»  hy  word  of  month,  and  without  warrant,  command  the  arrest 
of  those  whom  he  linds  riotously  Jissembled  ;  and  by  force  of  such 
bare  parol  command,  the  person  thus  commanded  may  pui'sue  and 
aiTest  the  offenders,  even  out  of  the  presence  of  the  justice.  (?/')  So, 
also,  if  there  be  a  riot  likely  to  happen  by  a  tumultuous  meeting,  &c., 
he  may  either  himself  arrest,  or  command  otliei*s  to  arrest,  the  parties 
in  order  to  prevent  it :  (x)  or  if  he  has  information  that  persons  are 
riotously  iissembled  :it  a  certain  place,  and  upon  going  thither  does 

[u)  1  Xan  ft  WalBh,  136.    6  Car.  &  P.»  272.    Id.,        iw)  2  Halo.  114.    1  Hawk.,  ch.  65.  i  16. 
»J.  .  (J?)  Id.,  6«,  «7. 

{V)  Id.,  137.  • 
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not  find  them,  he  may  leave  hisj  officei's,  with  a  command  to  arrest  the 
parties  if  they  shall  come,  (j/) 

4.    Authority  under  laws  of  the  United  States. 

The  authority  and  duty  of  justices  of  the  peace  under  the  laws  of 
the  United  States  are  merely  minisieriaL  They  have  no 
[  *  498  ]  jitdicial  power  *  whatever ;  as  the  state  courts  have  no 
juiisdictiou  of  criminal  offenses  against  the  United  States 
or  of  the  penal  laws  thereof.  And  it  has  been  frequently  decided, 
that  congress  has  no  right  to  confer  such  jurisdiction  upon  them,  (z) 
The  authority  wliich  they  possess  is  couferred  by  the  33d  section  of 
the  act  of  congress  of  SejpL  24,  1789,  which  section  is  as  follows : 
**  For  any  crime  or  offense  agsiinst  the  United  States,  the  offender 
may,  by  any  justice  or  judge  of  the  United  States,  or  by  any  justice 
of  the  peace,  or  any  magistrate  of  any  of  the  United  States,  where 
he  may  be  found,  agreeably  to  the  usual  mode  of  proccs.s  against 
offendei-s  in  such  states,  and  at  the  expense  of  the  United  Sbvtes,  be 
arrested  and  imprisoned  or  bailed,  as  the  case  may  be,  for  trial  before 
such  court  of  the  United  States  as  by  this  act  has  cognizance  of  the 
offense  ;  and  co])ies  of  the  process  shall  be  returned  as  speedily  as 
may  be  into  the  clerk's  office  of  such  court,  together  with  the  recog- 
nizances of  the  witnesses  for  their  appearance  to  testify  in  the  case  ; 
wliich  recognizances,  the  magistrate  before  whom  the  examination 
shall  1)0,  may  require  on  pain  of  imprisonment  And  if  such  com- 
mitment of  the  offender,  or  the  witnesses,  shall  be  in  a  district  other 
than  that  in  which  the  offense  is  to  be  tried,  it  shall  be  the  duty  of 
the  judge  of  that  district  where  the  delinquent  is  imprisoned,  season- 
ably to  issue,  and  of  the  marshal  of  the  same  district  to  execute,  a 
warrant  for  the  removal  of  Ihc  oflender  and  the  witnesses,  or  either 
of  thein,  as  the  case  may  be,  to  the  district  in  which  the  trial  is  to  be 
had.  And  upon  all  arrests  in  criminal  cases  bail  shall  be  admitted, 
except  where  the  i>unishment  may  be  death  :  in  which  cases  it  shall 
not  be  admitted  but  by  the  supreme  or  a  circuit  couiii,  or  a  judge  of  a 
district  court." 

As,  under  the  above  section,  the  defendant  must  be  committed  or 
bailed  for  trial  in  such  couii;  as  has  cognizance  of  the  offensi*,  it  ia 
necessary  to  remark,  that  under  the  laws  of  the  United  States,  there 
are  in  each  district  two  courts  of  original  criminal  jurisdiction  ;  the 

(y)  1  Unwk.,  ch.  65,  i  16.  («)  a  Story's  Com.  on  Const.,  622,  8,  4.    17 

John.,  4. 
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circuit  court  and  the  district  court.  The  district  courts  have,  exclu- 
sively of  the  courts  of  the  sevei'al  states,  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the  United  States,  com- 
mitted within  their  respective  districts,  or  upon  the  high  seas  ;  where 
no  other  punishment  than  whipping,  not  exceeding  thirty  stripes,  a 
fine  not  exceeding  one  hundred  doUara,  or  a  term  of  imprisonment 
not  exceeding  six  mouths  is  to  be  inflicted.  The  circuit  courts  have 
exclusive  jurisdiction  of  all  crimes  and  oflenses  cognizable  under  the 
authority  of  the  United  States,  except  where  it  is  otherwise  provided 
by  the  laws  of  the  United  States,  and  concunent  jurisdiction  >vith 
the  district  couils,  of  the  crimes  and  offenses  cognizable  there- 
in, (a)  (3) 

•The  fees  of  a  justice,  for  services  under  this  act,  are    [  *499  ] 
the  same  as  are  given  for  similar  services  under  the  Revised 
Statutes. 

6.    Duty  as  to  stolen  property. 

The  provisions  of  the  Revised  Statutes  on  this  subject,  formerly  in 
force,  are  superseded  by  the  Code  of  Criminal  Procedure.  (4) 

(a)  Laws  of  U.  S.,  act  of  Sept.  24, 1789,  J$  9, 11. 


(3)  But  the  courts  of  the  United  States  have  no  jurisdiction  over  crimes,  except 
such  as  is  confeireti  upon  them  by  statute.  They  can  not  exercise  jurisdiction  under 
the  common  law,  alone.  (4  Cranoh,  75;  7  id.,  32;  1  Wheat.,  415;  3  id.,  336;  1 
Woodh.  &  M.,  221,  401 ;  3  Blatch.,  435 ;  2  McLean,  431;  5  id.,  178;  2  Dall.,  384, 
393;  Hemi)st.,  411.) 

(4)  Disposal  of  pbopbrty  stolen  or  bmbbzzlkd. 

The  Code  of  Criminal  Procedure  contains  the  following  provisions : 

When  property  is  in  custody  of  a  peace  officer.] — ^When 
property  alleged  to  have  been  stolen  or  embezzled,  comes  into  the  cus- 
tody of  a  peace  officer,  ho  must  hold  it,  subject  to  the  order  of  the  magis- 
trate authorized  by  the  next  section  to  direct  the  disposal  thereof. 
(§  685.) 

Order  for  its  delivery  to  owner.] — On  satisfactory  proof  of  the 
title  of  the  owner  of  the  property,  the  magistrate  before  whom  the 
information  is  laid,  or  who  examines  the  charge  against  the  person 
accused  of  stealing  or  embezzling  the  property,  may  order  it  to  be  de- 
livered to  the  owner,  unless  its  temporary  retention  be  deemed  necessary 
in  furtherance  of  justice,  on  his  paying  the  reasonable  and  necessary 
expenses  incurred  in  its  preservation,  to  be  certified  by  the  magistrate. 
The  order  entitles  the  owner  to  demand  and  receive  the  property. 
(§  686.) 

When  it  conies  into  custody  of  magistrate,  he  must  de- 
Hver  it  to  owner,  on  proof  of  title  and  payment  of  expenses.] — 

If  property  stolen  or  embezzled  come  into  the  custody  of  a  magistrate,  it 
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6.    Duty  and  authority  in  respect  to  search  warrants. 

The  duty  and  authority  ot*  justices  of  the  peace,  as  regards  searcit 
warrants^  also,  may  as  well  be  noticed  here.  The  Revised  Statutes 
contain  various  provisions  relative  to  search  warrants,  most  of  which 
have  also  been  superseded  by  the  Oode  of  CHminal  Procedure.  (5) 
Some,  however,  seem  to  be  still  in  force. 

must,  unless  its  temporary  retention  be  deemed  necessary  in  furtherance 
of  justice,  be  delivered  to  the  owner,  on  satisfactory  proof  of  his  title, 
and  on  his  paying  the  necessary  expenses  incurred  in  its  preservation^ 
to  be  certified  by  the  magistrate.    (§  687.) 

Coxxtt  in  which  trial  is  had  for  stealing  or  embezzling  it, 
may  order  it  to  be  delivered  to  owner.] — If  property  stolen  or  em- 
bezzled have  not  been  delivered  to  the  owner,  the  court  before  which  a 
trial  is  had  for  stealing  or  embezzling  it,  may,  on  proof  of  his  title,  order 
it  to  be  restored  to  the  owner.     (§  688.) 

If  not  claimed  in  'six  months,  to  be  delivered  to  county 
superintendent  of  the  poor,  or  in  New  York,  to  commissioners 
of  charities  and  corrections.] — If  property  stolen  or  embezzled  be  not 
claimed  by  the  owner,  before  the  expiration  of  six  months  from  the  con- 
viction of  a  person  for  stealing  or  embezzling  it,  the  magistrate  or  other 
officer  having  it  in  his  custody  must,  on  payment  of  the  necessary 
expenses  iiicun'ed  in  its  preservation,  deliver  it  to  the  county  superin- 
tendent of  the  ix)or,  or  in  the  city  of  New  York,  to  the  connni.^bioners  of 
charities  and  corrections,  to  be  applied  for  tlie  benefit  of  the  poor  of  the 
county  or  city,  as  the  case  may  be.    (§  689.) 

Receipts  for  money  or  property.] — Except  in  the  city  of  New  York, 
when  money  or  other  property  is  taken  from  a  defendant,  arrested  upon  a 
charge  of  a  crime,  the  officer  taking  it  must,  at  the  time,  give  duplicate 
receipts  therefor,  specifying  particularly  the  amount  of  money  or  the 
kind  of  property  taken  ;  one  of  which  receipts  he  nmst  deliver  to  the 
defendant,  and  the  other  of  which  he  must  forthwith  file  with  the  clerk 
of  the  court  to  which  the  depositions  and  statements  must  be  sent,  as 
provided  in  section  221.     (§  690.) 

Duties  of  police  clerks  in  the  city  of  New  York,  etc.] — 
The  commissioners  of  police  of  the  city  of  New  York  may  designate 
some  person  to  take  charge  of  all  property  alleged  to  be  stolen  or  embez- 
zled, ami  which  may  be  brought  into  the  police  office,  and  all  property 
taken  from  the  person  of  a  prisoner,  ami  may  prescribe  regulations  in  re- 
gard to  the  duties  of  the  clerk  or  clerks  so  designated,  and  to  require  and 
take  security  for  the  faithful  performance  of  the  duties  imposed  by  this 
section,  and  it  shall  be  the  duty  of  every  officer  into  whose  possession 
such  property  may  come,  to  deliver  the  same  forthwith  to  the  person  so 
designated.     (§  691.) 

(5)  Sbarch  warrants. 

The  right  of  the  people  to  be  secure  in  their  persons,  houHea,  papers  and  effectn, 
against  uni*eaHonable  searches  and  scizui*es,  ought  not  to  be  violated ;  and  no  war- 
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If  there  be  positive  proof  that  any  property  stolen  or  embezzled 
is  coucealed  in  any  particular  house  or   place,  the  warrant  may 

rants  can  issue  but  upon  pi*obable  cause,  supported  by  oath  or  afiinnation,  and  pai*- 
ticularly  describing'  the  place  to  be  seai-ched,  and  the  pei'sons  or  things  to  be  seized. 
(Const.  U.  8.,  4th  ameniTt ;  1  R.  S.,  7th  ed.,  30 ;  Const,  of  N.  ¥.,  ait.  1,  §  9 ;  Bill  of 
Rights,  5  11 ;  1  R.  S.,  7th  ed.,  269.) 

As  to  search  wan^aot  for  child  concealed  by  tSJiakers.  (See  2  R.  S.,  149,  $  5 ;  3  id.» 
7th  ed..  2341.) 

Ihr  articles  pawned.     (See  2  R.  S.,  711,  }  10 ;  3  id.,  7th  ed.,  2T23.) 

For  malt  liquor  casks,  etc.     (See  2  R.  S.,  7th  ed.,  1290  ;  Laws  of  1864,  ch.  276,  }  3.) 

Fbr  property  secreted  from  creditors  by  insolvent  debtors.  (See  3  R.  8.,  7th  ed.^ 
2515.) 

Fbr  obscene  lUerature,  etc.  All  magistrates  are  authorized,  on  due  complaint,  sup- 
porteii  by  affidavit  or  affii*mation,  to  issue  a  waiTant,  directed  to  the  sheiiff  of  the 
county  within  which  such  comi)laint  shall  be  made,  or  to  any  constable,  marshal  or 
police  officer  within  said  county,  directing-  him,  them,  or  any  of  them,  to  seai*ch  for, 
seize  and  take  possession  of,  such  obscene  and  indecent  books,  papens,  articles  and 
things.  And  said  magistrate  shall  transmit,  inclosed  and  uncfer  seal,  specimens 
thereof,  to  the  district  attorney  of  the  county  ;  and  shall  deposit  within  the  county 
jail  of  his  county  or  such  other  secui*e  place  as  to  him  shall  seem  meet,  inclosed  and 
un<ler  seal,  the  i-einai.ider  thereof,  and  shall,  upon  the  conviction  of  the  person  or 
pei-sons  offending"  ag-aiust  any  oi*  the  provisions  of  this  act,  forthwith,  and  in  the 
pi-esence  of  the  pei*son  or  persons  upon  whose  complaint  the  said  seizui*e  or  an-est 
was  made,  if  he  or  they  shall,  after  notice  thereof,  elect  to  be  pi-esent,  destroy  or 
cause  to  be  destroye<i,  the  i*emainder  thereof  so  seized  as  aforesaid ;  and  shall  cause 
to  be  entei'ed  upon  the  reconis  of  his  court  the  fact  of  such  destruction.  (Laws  of 
1872,  ch.  747.  }  3,  as  amended  by  Laws  of  1873.  ch.  777,  §  4 ;  3  R.  8.,  7th  ed.,  2513.) 

Fbr  bix)ks  and  papers  in  hands  of  a  public  ojJUrei\  Whenever  a  public  officer,  who 
has  been  removed  from  office,  or  whose  term  of  office  has  expii-ed,  refuses  to  deliver 
over  to  hLs  successor  the  books  and  papers  in  his  custody  as  such  officer  a  waiTant 
may  be  issuetl  by  certain  specified  officers,  dii-ected  to  any  sheriff  or  constable,  com- 
manding them,  in  the  day-time,  to  search  such  places  as  shall  be  designated  therein, 
for  such  books  and  papera  as  belong-ed  to  the  officer  so  removed,  or  whose  t^rm  of 
office  expii-ed,  in  his  official  capat^ity,  and  which  appertained  to  such  office,  and  seize 
and  bring  them  before  the  officer  iw^ning  said  warrant.  (1  R.  8.,  124,  §§  50  to  54; 
id.,  7th  ed.,  376)  A  warrant  may  also  be  issued  to  seai*ch  for  the  books  and  papena 
appertaining  to  an  office  where  the  incumbent  dies,  or  his  office,  becomes  vacant,  and 
the  books,  etc.,  ai-e  withheld,     (/rf.,  §  56.) 

Fbr  branded  or  stamped  bottltSf  etc.,  used  in  the  manufacture,  etc.,  of  soda  water 
and  other  bevei-ages.     See  Laws  of  1875,  ch.  303,  §  3 ;  2  R.  S.,  7th  ed.,  1300. 

Fbr  gainbli7i{f-tabl€t  device  or  apparatus^  e^r.]— The  act  of  1851  (ch.  504),  "more 
effectually  to  suppress  gambling,  "  provides  (§3)  that  if  an  affidavit  shall  be  filed 
with  the  magistrate  or  police  justice  of  any  town  or  city,  befoi*e  whom  comj^laint 
shall  have  been  made  of  an  offense  against  any  provision  of  this  act,  stating  that  the 
affiant  has  reason  to  believe,  and  does  believe,  that  the  person  so  charg<'d  in  such 
complaint  has  upon  his  person  or  at  any  other  place  named  in  such  affidavit,  any 
specified  articles  of  personal  property,  or  any  gambling-table,  device  or  a})paratus, 
or  any  lottery  policies,  public  or  i)rivate,  the  discovery  of  which  might  lead  to  estab- 
lish the  truth  of  such  charge,  the  said  magistrate  or  justice  may,  in  his  discretion, 
by  warrant,  command  the  officer,  who  is  authorized  to  arrest  the  person  so  charged, 
to  make  diligent  search  for  such  property  and  table,  device  or  ap])aratu.s  and  if 
found,  to  bring  the  same  before  such  magistrate  or  justice,  and  the  officei-s  so  seizing 
shall  deliver  the  same  to  the  magistrate  or  justice  before  whom  he  takes  the  same, 
who  shall  retiiin  possession  of  said  property,  and  be  responsible  therefor,  until  the 
discharge  or  commitment  or  letting  to  bail,  of  the  person  so  charged  ;  and  in  case  of 
such  conmiitment  or  letting  to  bail,  of  the  person  so  charged,  such  officer  shall  i-etain 
such  property,  subject  to  the  onler  of  the  court  before  which  sucth  offender  may 
be  required  to  appear,  until  his  discharge  or  conviction.     (3  R.  S.,  7th  ed.,  1965.) 

Onielty  to  aniinals.] — Ujwn  complaint  under  oath  or  affirmation,  to  any  magistrate 
authorized  to  issue  warrants  in  criminal  cases,  that  the  complainant  has  just  or 
reasonable  cause  to  suspect  that  any  of  the  provisions  of  law,  relating  to,  or  \w  m\^ 
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authorize  the  searching  of  such  house  or  place  iu  the  night-tmic.  (Jj) 

(b)  2  U.  S.,  746.  J  i7.    See  Code  Cr.  Pro.,  i  801. 

wise  uft'ectiiig"  animaLd  aitj  Iwiii^f,  i/r  about  to  bo,  violated  in  any  particular  building* 
or  place,  such  magistrate  shall  inunediately  issue  and  deliver  a  warrant  to  any  per- 
son authorized  by  law  to  make  arrests  tor  such  offenses,  authoi-izing  him  to  enter 
and  seaixih  such  building  or  place,  and  to  ari-ost  any  jwrson  there  present  found 
violating  any  of  said  laws,  and  to  bring  such  pci'son  before  the  nearest  magistrate 
of  competcMit  jurisdiction,  to  be  dealt  with  according  to  law.  (Laws  of  1874,  ch. 
12.  §  7 ;  3  R.  S.,  7th  ed.,  2529.) 

The  Code  of  Criminal  Procedure  contains  these  provisions  respecting  seareh  toar- 
ranU : 

Search  i^arrant,  defined.] — A  search  warrant  is  an  order  in  writ- 
ing, in  the  name  of  tlie  people,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal  property,  and 
bring  it  before  the  magistrate.     (§  791.) 

Upon  what  grounds  it  may  be  issued.] — It  may  be  issued  upon 
either  of  the  following  grounds : 

1.  When  the  property  was  stolen  or  embezzled ;  in  whicn  case,  it  may 
be  taken,  on  the  warrant,  from  any  house  or  other  place  in  which  it  is 
concealed,  or  from  the  possession  of  the  person  by  whom  it  was  stolen  or 
embezzled,  or  of  any  other  person  in  whose  possession  it  may  be  ; 

2.  When  it  was  used  as  the  means  of  committing  a  felony ;  in  which 
case,  it  may  be  taken  on  the  wan*ant,  from  any  house  or  other  place  in 
which  it  is  concealed,  or  from  the  possession  of  the  person  by  whom  it 
was  used  in  the  commission  of  the  crime,  or  of  any  other  person  in 
whose  possession  it  may  be ; 

3.  When  it  is  in  the  possession  of  any  person,  with  the  intent  to  use 
it  as  the  means  of  committing  a  public  offense,  or  iu  the  possession  of 
another,  to  whom  he  may  have  delivered  it  lor  the  purpose  of  concealing 
it,  or  preventing  its  being  discovered ;  in  which  case  it  may  be  taken, 
on  the  warrant,  from  such  person,  or  from  a  house  or  other  place  occupied 
by  him,  or  under  his  control,  or  from  the  possession  of  the  person  to  whom 
he  may  have  so  delivered  it.     (§  792.) 

It  can  not  be  issued  but  upon  probable  cause,  supported  by 
afELdavit.] — A  search  warrant  can  not  be  issued,  but  upon  probable 
cause,  supported  by  affidavit,  naming  or  describing  the  person,  and 
particularly  describing  the  property,  and  the  place  to  be  searched. 
(§  703.) 

Before  issuing  warrant,  magistrate  must  examine,  on  oatii, 
the  complainant  and  his  witnesses.] — ^The  magistrate  must,  before 
issuing  the  warrant,  examine,  on  oath,  the  complainant  and  any  witnesses 
he  may  produce,  and  take  their  depositions  in  wiiting,  and  cause  them 
to  be  subscribed  by  tiie  parties  making  them.     (§  794.) 

Depositions,  what  to  contain.] — The  depositions  must  set  forth 
the  facts  tending  to  establish  the  grounds  of  the  application,  or  probable 
cause  for  believing  that  they  exist.     (§  795.) 

Magistrate  when  to  issue  warrant.] — If  the  magistrate  be  there- 
upon satisfied  of  the  existence  of  the  grounds  of  the  application,  or 
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Every  such  warrant  must  be  executed  by  a  public  officer,   and 


that  Uiere  is  probable  cause  to  believe  their  existence,  he  must  issue  a 
search  warrant,  signed  by  him  with  his  name  of  office,  Uf  a  peace  officer 
in  his  county,  commanding  him  forthwith  to  search  the  person  or  place 
named,  for  the  property  speciiied,  and  to  bring  it  before  the  magistrate. 
(§  796.) 

Form  of  the  ivarrant.] — The  warrant  must  be  in  substantially  the 
following  form : 
"  County  of  Albany  [or,  as  the  case  may  be.] 
"  In  the  name  of  the  people  of  the  stat^  of  New  York : 
"  To  any  peace  officer  in  the  county  of  Albany,  [or  as  the  case  may  be] 
proof,  by  affidavit  having  been  made  this  day  before  me,  by  [naming 
every  person  whose  affidavit  has  been  taken,]  that  [stating  the  particular 
grounds  of  the  application,  according  to  section  seven-hundred   and 
ninety-two  or  if  the  affidavit  be  not  positive  *  that  there  is  probable  cause 
for  believing  that,'  stating  the  ground  of  the  application  in  the  same 
manner.] 

"  You  are  therefore  commanded  in  the  day  time,  [or,  *  at  any  time  of 
the  day  or  night,'  as  the  case  maybe,  according  to  section  eight  hundred 
and  one,]  to  make  immediate  search  on  the  person  of  CD.,  [or  *  in  the 
building  situated ' — describing  it  or  any  other  place  to  be  searched,  with 
reasonable  particularity  as  the  case  may  be],  for  the  following  property; 
[describing  it  with  reasonable  particularity,]  and  if  you  find  the  same, 
or  any  part  thereof,  to  bring  it  forthwith  before  me  at  [stating  the 
place.] 
Dated  at  the  city  of  Albany  [or  as  the  case  may  be,]  the  day  of 
18 

Justice  of  the  peace  of  the  city 
[or  town]  of  [or  as  the  case  may  be.] 
(§  797,  as  amended  in  1«82.) 

As  to  the  i'e<iuLBite8  of  a  valid  search  warrant.     See  Johnson  v,  Comstock, 
14  Hun,  238. 

By  "whoin  served.] — A  -search  warrant  may,  in  all  cases,  be  served 
by  any  of  the  officers  mentioned  in  its  direction,  but  by  no  other  person, 
except  in  aid  of  the  officer,  on  his  requiring  it,  he  being  present  and 
acting  in  its  execution.     (§  798.) 


When  iRrarrant  may  be  served  in  the  night  time,  and 
tiierefor.] — The  magistrate  must  insert  a  direction  in  the  warrant, 
that  it  be  served  in  the  day-time,  unless  the  affidavits  be  x)ositive  that 
the  property  is  on  the  person,  or  in  the  place  to  be  searched ;  in  which 
case,  he  may  insert  a  direction  that  it  be  served  at  any  time  of  the 
day  or  night.     (§  801.) 

Within  what  time  warrant  must  be  executed  and  returned.] — 

A  .se.irrh  waiTant  must  be  executed,  and  returned  to  the  magistrate 
by  whom  it  was  issued,  if  issued  in  the  city  and  county  of  New  York, 
within  five  days  after  its  date,  and  if  in  any  other  county,  withm  \avl 
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[  *500  ]     •not  by  a  private  citizen ;  (/)  though  it  is  fit  that  the 

(/)  2U.  S.,  746,  »  28. 


days.  After  the  expiration  of  those  'times  respectively,  the  warrant, 
unless  executed,  is  void.     (§  802.) 

Officer  to  give  receipt  for  property  takexL]— When  the  officer 
takes  property  under  the  warrant,  he  must  give  a  receipt  for  the 
property  taken  (specifying  it  in  detail),  to  the  person  from  whom  it  was 
taken  by  him,  or  in  wliose  possession  it  was  found,  or,  in  the  absence  of 
any  person,  he  must  leave  it  in  the  place  where  he  found  the  property. 
(§  803). 

Property  whed  delivered  to  magistrate,  how  disposed  o£] — 

When  the  property  is  delivered  to  the  magistrate,  he  must,  if  it  was 
stolen  or  embezzled,  dispose  of  it  as  provided  in  sections  687  to  689, 
both  inclusive.  If  it  were  taken  ou  a  wan*aut  issued  on  the  grounds 
stated  in  the  second  and  third  subdivisions  of  section  792,  he  must  re- 
tain it  in  his  possession,  subject  to  the  order  of  the  court  to  which  he  is 
required  to  return  the  proceedings  before  him,  or  of  any  other  court  in 
which  the  offense,  in  respect  to  which  the  property  was  taken,  is  triable. 
(§  804.) 

Return  of  warrant,  and  delivery  to  magistrate  of  inventory  of 
property  taken.] — The  officer  must  forthwith  return  the  warrant  to 
the  magistrate,  and  deliver  to  him  a  written  inventory  of  the  property 
taken,  made  ])nblicly,  or  in  the   presence  of  the   person   from  whose 

Eossession  it  was  taken  and  of  the  applicant  for  the  warrant,  if  they 
e  present,  verified  by  the  affidavit  of  the  officer,  and  taken  before  the 
magistrate,  to  the  following  effect:  "I,  A.  B.,  the  officer  by  whom  this 
warrant  was  executed,  do  swear  that  the  above  inventory  contains  a  true 
and  detailed  account  of  all  the  property  taken  by  me  on  the  warrant." 
(§  80j.) 


to  deliver  copy  of  inventory  to  the  person  from 
whose  possession  property  is  taken,  and  to  applicant  for  war- 
rant.]— The  magistrate  must  thereupon,  if  required,  deliver  a  copy  of 
the  inventoiy  to  the  person  from  whose  possession  the  property  was 
taken,  and  to  the  applicant  for  the  warrant.     (§  806.) 

If  grounds  for  warrant  controverted,  magistrate  to  take  testi- 
mony.]— If  the  grounds  on  which  the  warrant  was  issued  be  controverted, 
the  magistrate  must  proceed  to  take  testimony  in  relation  thereto. 
(§  807.) 

Testimony,  how  taken  and  authenticated.]— The  testimony  given 
by  each  witness  must  be  reduced  t^o  writing  and  authenticated  in  the 
manner  prescribed  in  section  200.     (§  808.) 

Habitual  criminals.] — The  person  and  the  premises  of  every  one 
who  has  been  convicted  and  adjudged  an  habitual  criminal  is  liable,  at  all 
times,  to  search  and  examination  by  any  magistrate,  sheriff^  constable 
or  other  officer,  with  or  without  warrant.    (Id.,  §  514.) 

1004: 
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party  complaiumg  should  be  preseut  and  assisting,  because  he  knows 
and  ni:iy  identify  his  goods,  (y)  (6) 

The  practice  of  granting  warnuits  by  a  justice  of  the  peace,  upon 
complaint  made  before  him  on  oath,  to  search  for  stolen  goods,  had 
l>een  established,  and  the  hiw  regulating  them  settled,  before  any 
oxpress  legislative  enactment  was  made  upon  this  subject.  Formerly, 
however,  a  seai'ch  warrant  could  not  be  granted  unless  the  property 
'lAken  wivs  strictly  the  subject  of  larceny  at  common  law;  nor  if  the 
offense  of  taking  such  pro[)erty  came  under  the  description  of  eml)ez- 
2slement ;  unless  under  the  special  provisions  of  statutes,  of  which 
several  had  been  passed  from  time  to  time,  giving  power  to  grant 
such  warrants  in  particular  cases.  (Ji) 

A  magistrate  was  not  authorized  at  common  law  to  grant  a  search 
"warrant,  unless  in   the   case  of  goods  suspected  to   be   stolen.  (^ ) 
IKor  is  he  authorized  by  the  Revised  Statutes  to  grant  such  a  war- 
Taut  except  in  the  ciise  of  i^roperty  capable  of  being  stolen  or  embez- 
sled. 

The  substance  of  the  oath  to  bo  taken  by  the  complainant  is  specified 
in  the  statute.  If  upon  a  proper  complaint  being  laid  before  him, 
the  justice  '*  shall  be  satisfied  that  there  is  reasonable  ground  for  such 
siispiciou,"  ho  is  bound  to  i>sue  a  warrant  to  search  for  the  property.  It 
ii  the  duty  of  the  magistrate,  as  in  all  other  cases  which  rest  upon 
mere  suspicion,  well  to  consider  the  circumstances  sworn  to,  and 
whether,  they  afford  a  reasonable  ground  to  justify  the  granting  of 
the  warrant     And  if  he  gi-ants  it  groundlessly  and  maliciously,  with- 

(pi  Smyihe,  2:».    2  Hale,  ISO.  (<)  Id.,  2&S. 

(A)  1  Nuu  &  WuUh,  250.  » 

It  has  been  held  that  a  search  waiTant  can  not  be  sustained  as  valid  when  dii*ected 
to  ••  any  constable  "  of  the  county  in  which  the  eeai'ch  is  to  be  made;  the  statute 
i^uiring  all  search  warrants  to  be  directed  **to  the  sheriff  of  the  county,  or  to  any 
constable  or  marshal  of  the  town  or  city  "  m  which  the  stolen  jn-operly  is  alleg-ed  to 
be  secreted.  (People  v.  Holcomh^  3  Park.,  656.)  The  place  to  be  seai^ched  must  be 
particularly  described  in  the  warrant.  Whero  a  part  of  the  complaint  was  recited 
in  the  warrant,  in  which  it  was  8t4ited  tliat  the  complainant  su8j>ected  the  stolen  pi'o- 
perty  was  concealed  in  the  stable  of  C.  P.,  on  the  east  side  of  the  canal,  in  the  village 
of  W.,  in  said  county,  known  as  the  "  i*ed  bam,"  and  the  warrant  gave  diivrtions  to 
B»»arch  the  places  where  said  pi'oj>erty  was  suspected  to  be  concealed,  it  was  held 
insafficient,  for  the  i*eason  that  though  the  place  mentioned  in  the  complaint  was 
sufficiently  designated,  the  direction  given  in  the  warrant  was  too  g<Mieral,  and 
authorized  the  seai"ch  of  any  suspected  place,  instead  of  contining  the  search  to  the 
place  so  suspected  by  the  complainant.     (Id.) 

(6)  By  the  Code  of  Criminal  Procedure,  a  search  warrant  is  required  to  be 
directed  to  a  pecLce  officer,    (}  791.) 

And  it  may  be  served  by  any  of  the  officers  mentioned  in  its  direction,  but  by  no 
other  person,  except  in  aid  of  the  officer,  on  his  requiring  it,  he  being  present  and 
acting  in  its  execution.    ($  798.) 
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out  such  probable  cause  as  might  induce  a  candid  and  impartial  man 
to  suspect  the  party  to  be  guilty,  he  will  be  liable  to  an  action  at 
the  suit  of  the  person  aggrieved.  (A)  (7) 

If  the  warrant  be  pr6cured  by  a  false  representation  on  the  part 
of  tlie  person  seeking  it,  such  person  will  be  answerable  to  the  party 
aggrieved,  in  an  action  on  the  case  ;  (J)  and  it  will  be  useful  for  the 
magistrate  to  impress  upon  the  party  applying,  his  liability  to  pun- 
ishment in  this  way,  if  he  is  guilty  of  careless  or  malicious  missUite- 
ment,  so  as  to  mislead,  {m)  (8) 

As  general  warrants,  to  arrest  all  persons  suspected  or  guilty  of  a 
particular  crime,  without  naming  or  describing  the  paiticular  pei'sou 
to  be  arrested,  are  illegal,  so  also  general  warrants  to  search  all  sus- 
pected places  for  stolen  goods,  are  illegal ;  and  even  the  officer  act- 
ing under  color  of  their  authority  will  not  be  justified  in 
[  *  501  ]  executing  them,  (n)  Such  *  warrants  are  held  to  be  ille- 
gal at  common  law  (and  much  more  so  under  the  statute), 
because  it  would  be  extremely  dangerous  to  leave  it  to  the  discretion 
of  a  common  officer  to  arrest  what  pei-sons,  or  search  what  houses,  he 
might  think  fit.  The  warrant  must  therefore  specify  the  place  to  be 
searched,  as  well  as  the  person  to  be  apprehended,  unless  it  be 
founded  upon  some  statute  which  authorizes  a  difierent  form,  (o) 

In  executing  a  search  warrant,  the  officer  must  ha  careful  strictly 
to  pursue  its  directions.  (9)  As  the  warrant  should  distinctly  specify 
the  goods  to  be  seized,  the  officer  ought  not  to  take  any  goods  but 
those  specified.  Where,  therefore,  a  warrant  was  granted  expressly 
to  seize  stolen  s^igar,  and  the  officer  seized  tea,  he  was  held  to  have 

ik)  Id., 353,  184.    2  Hawk.,  oh.  13,  i  IS.    1  (m)  Stone's  Pet.  Ses.,  60. 

LcM.u,  187.  (n)  1  Nun  &  Wulbh.,  256. 

{I)  1  Uuw.  A  Ry.  Mag.  Ca.,  34, 86.  37.  2  Unlo,  (o)  1  Nun  &  Walsh,  265.   SHale,150.   2Hawk., 

151.     3  fc:»p.  liup.,  135.    8  Bud.  &  Tul.,  '."25,  ch.  13,  H  10,  17. 


(7)  A  magistrate  ia  liable  in  trespass  for  acta  done  in  execntinc'  a  search  warrant, 
issued  by  liim,  unless  it  was  issued  oii  the  oath  of  the  applicant  that  his  goods  have 
been  stolen,  and  that  he  strongly  suspects  they  are  conceiued  in  a  sj^ecified  place,  and 
nnleas  the  warrant  describes  the  goods  and  tne  place  to  be  searched.  (Gfrwnan  v. 
Mtymond,  1  Conn.,  45.) 

(8)  Malicionsly  procuring  search  warrant] — A  person  who 
maliciously,  and  without  probable  cause,  procures  a  search  warrant  to  be 
issued  and  executed,  is  guilty  of  a  misdemeanor.  {Penal  Code^  §  159 ; 
Code  Cr.  Pro.,  §  811.) 


(9)  Miscondnct  in  ezecnting  search  warrant.] — An  officer,  who, 
in  executing  a  search  warrant,  willfully  exceeds  his  authority,  or  exer- 
cises it  with  unnecessary  severity,  is  gxdlty  of  a  misdemeanor.  {Penal 
Code,  §  120 ;  Code  Cr.  Pro.,  §  812.) 
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exceeJed  his  authority,  and  to  be  liable  to  the  party  aggrieved,  for  a 
tresspjkss.  (^)  So,  also,  whei^e  the  constable,  having  a  warrant  to 
search  for  specific  articles  alleged  to  have  been  stolen,  found  and 
took  away  those  and  certain  othci's  supposed  to  l)e  also  stolen,  but 
not  mentioned  in  the  warrant,  and  not  likely  to  be  of  use  in  substan- 
tiating the  charge  of  stealing  the  goods  that  were  specified,  it  was 
held  that  the  constable  was  a  trespasser.  (9)  In  this  case,  however, 
Abbott,  Ch.  J.,  said :  **  K  those  other  articles  had  been  likely  to 
furnish  evidence  of  the  identity  of  the  articles  stolen,  and  mentioned 
in  the  warrant,  there  might  have  been  reasonable  ground  for  seizing 
them,  although  not  specified  in  the  warrant."  And  he  added  that  he 
expressed  himself  thus,  to  prevent  the  supposition  that  a  constable 
seizing  articles  not  mentioned  in  the  warrant,  is  necessarily  a  tres- 
passer, (r)  So  also  the  houses  or  places  to  be  searched  must  be  spec- 
ified with  suflicicnt  certainty  ;  and  a  warrant  directing  a  search  in  a 
particular  house  will  not  justify  a  search  in  another.  (^) 

If  admission  be  i-efused,  after  the  usual  demand,  and  notification  of 
his  business,  by  the  officer  or  person  executing  the  warrant,  the  outer 
door  of  the  house  may  be  broken  open  ;  and  so  may  boxes,  after  the 
keys  have  been  demanded  and  refused,  {i)  (10)  And  though  the 
goods  sought  be  not  found  there,  the  officer  will  not  be  responsible  if 
he  has  acted  duly  in  obedience  to  the  warrant,  (u) 

It  is  to  be  ol>served  that  in  this,  as  in  all  other  cases  in  which  doors 
may  be  broken  oi)en,  there  should  be  a  previous  notification  of  the 
business,  accompanied  by  a  demand  to  enter,  on  the  one  hand,  and  a 
refusal,  on  the  other,  before  the  officer  proceeds  to  that  extremity,  (i?) 

ip)  3  Bos.  A  Pul.,  158.    8  Esp.  Rep.,  96.  (t)  Ibid.    2  Hale,  151.    3  Bos.  &  Pul.,  258.    10 

(q)  Crozier  v.  Candy,  9  I>ow.  &  By.,  224.    6  John.,  263. 

Barn.  A  Cress.,  882.  («)  8  Esp.  Rep.,  135.    2  Bos.  &  Pal.,  IGO.    1  T. 

(r)  6  Bam.  &  C^ess.,  333.  R,  535.    1  Chit.  Cr.  L.,  57, 66. 

(•)  1  Nun  A  Walsh,  258.   2  Hale,  150.    2  Hawk.,  (v)  1  Nun  &  Walsh,  205.    Post.,  820.    2  Hale» 

ch.  13,  »  10,  17.  193.    1  Russ.  Cr.  L.,  519. 

(10)  OflBLcer  may  break  open  door  or  window,  to  ezecnte 
warranti] — ^The  oificer  may  break opeu  an  outer  or  inner  door  or  window 
of  a  building,  or  any  part  of  the  building,  or  anything  therein,  to  execute 
the  warrant,  if,  after  notice  of  his  authority  and  purpose  he  be  refused 
admittance.   (Code  Cr.  Pro.,  §  799.) 

Bell  V.  Clapp,  10  John.,  2G8. 


May  break  open  door  or  window,  to  liberate  person 


acting  in  his  aid,  or  for  his  own  liberation.] — lie  may  break  open 
any  outer  or  inner  door  or  window  of  a  building,  for  the  purpose  of  lib- 
erating a  person,  who,  having  entered  to  aid  him  in  the  execution  of  the 
warrant,  is  detained  therein,  or  when  necessary  for  his  own  liberation. 
(Id.,  §  800.) 
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But  no  precise  form  of  words  is  required  to  be  used  in  giv- 

[  *502  ]     ing  notice.     It  is  *  sufficient  if  the  party  be  informed, 

by  the  officer,  of  his  business  and  authority,  and  apprized 

that  he  comes  not  as  a  trespasser,  but  claiming  to  act  under  a  proper 

iuithority.  («r) 

The  constable  is  to  keep  the  search  warrant  in  his  possession ;  and 
where  officers  with  a  search  warrant,  at  the  desire  of  the  party  whose 
premises  were  searched,  handed  it  to  him  for  perusal,  and  he  refused 
to  return  it,  it  was  held  that  they  had  a  right  to  take  it  from  him, 
and  even  to  coerce  his  pei-son  to  obtain  possession  of  it,  provided 
they  did  not  use  unnecessary  violence,  (a;) 

If,  on  bringing  the  goods,  and  the  pei'son  in  whose  custody  they 
were  found,  before  the  justice,  it  appears  that  the  goods  were  not 
stolen,  they  are  to  be  restored  to  the  possessor,  (y)  If  it  appears 
that  they  were  stolen,  they  are  to  be  delivered  by  the  justice  to  the 
owner,  on  his  paying  the  expenses.  (2)  (11) 

The  party  who  had  the  custody  of  the  goods  is  to  be  discharged  if 
they  were  not  stolen.  If  they  were  stolen,  not  by  him,  but  l>y 
another  person,  who  sold  or  delivered  them  to  him,  and  it  appears 
that  he  was  ignorant  of  the  mode  in  which  they  were  procured,  he 
may  be  discharged,  but  bound  over  to  give  evidence  as  a  witness 
agjiinst  the  pei*son  suspected  of  having  stolen  them.  If  it  api)cars 
that  he  knew  them  to  be  stolen,  then  he  should  be  either  committed 
as  lor  a  felony,  if  the  original  offense  of  stealing  or  taking  such  goods 
appeai-s  to  have  })een  a  felony ;  (a)  or  bailed,  and  bound  over  to 
answer  the  charge  if  the  case  should  so  require  ;  and  so  if  the  original 
offense  were  a  misdemeanor  ;  or  proceeded  against  summarily,  if  the 
original  ollcnse  be  punishable  upon  summary  conviction.  (Jj)  (12) 

(IP)  Fost.,  137.  («)  -i  R.  S.,  747,  i  32. 

IX)  li  Car.  A  v.,  til.  {a)  2  Uale,  ir>I,  l.Vi. 

(y)  1  Null  &  Wulsii,  280.  (6  1  Nun  &  WaUh,  261. 

(11)  Property,  when  to  be  returned.]— If  it  appear  that  the 
propLTty  taken  is  not  the  same  as  that  prescribed  in  the  warrant,  or  that 
there  is  no  probable  cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  fssued,  the  magistrate  must  cause  it  to  be 
restored  to  the  person  from  whom  it  was  taken.     {Code  Cr,  Pro,,  §  809.) 

(12)  Return  to  be  made  to  court  of  sessions,  etc.] — The  magistrate 
must  annex  together  the  depositions,  the  search  warrant  and  return, 
and  the  inventory,  and  return  them  to  the  next  court  of  sessions  of 
the  county,  or  city  court,  having  power  to  inquire  into  the  oflFense  in 
respect  to  which  the  search  warrant  was  issued,  by  the  intervention  of 
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7.    Cziminal  contempts. 

As  incident  to  his  other  powei*s,  and  as  being  necessary  indeed  to 
insure  the  proper  and  safe  exercise  of  those  powers,  a  justice  of  the 
peace  has  power  to  punish,  as  for  a  criminal  contempt,  a  person  guilty 
of  either  of  the  following  acts  :  1.  Disorderly,  contemptuous  or 
insolent  behavior  towards  him,  while  engaged  in  the  trial  of  an 
action,  the  rendering  of  a  judgment,  or  any  other  judicial  proceed- 
ing ;  where  such  behavior  directly  tends  to  interrupt  the  proceedings, 
orto  impair  the  respect  due  to  his  authority.  2.  Breach  of  the  peace, 
noise  or  other  disturbance,  directly  tending  to  interrupt  his  official 
proceedings. 

3.  Resistance  willfully  offered,  in  his  presence,  to  the  execution  of 
Ids  lawful  mandate. 

He  has  not  power  to  pimish,  for  a  criminal  contempt,  in  any  other 
case,  (c)  (13) 

Punishment  for  a  contempt  specified  in  the  last  section,  may  be  by 
a  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the 
justice.  Where  a  pei*son  is  committed  to  prison  for  the  non-payment 
of  such  a  fine,  he  must  be  discharged  at  the  expiration  of  ten  days  ; 
but  where  he  is  also  committed  for  a  definite  time,  the  ten  days  nmst 
be  computed  from  the  expiration  of  the  definite  time.  (fZ) 

ie)  Code  Civ.  Pro.,  f  2870.    Sco  Penal  Code,  (d)  Id.,  i  2S71. 

)  14;{. 

a  grand  jury,  at  or  before  its  opening  on  the  first  day.     (Code  Cr.  Pro.f 
§  810.) 

Ferson  charged  with  felony  snpposed  to  have  a  dangerous 
weapon,  etc.] — When  a  person  charged  with  a  felony  is  supposed 
by  the  magistrate  before  whom  he  is  brought,  to  have  upon  his  person  a 
dangerous  weapon,  or  any  thing  which  may  be  used  as  evidence  of  the 
commission  of  the  offense,  the  magistrate  may  direct  him  to  be  searched 
in  his  presence,  and  the  weapon  or  other  thing  to  be  retained,  subject  to 
bis  order  or  the  order  of  the  court  in  which  the  defendant  may  be  tried. 
<Id.,  §  813.) 

(13)  It  is  also  provided,  by  statute,  that  any  magistrate,  authorized  to  exercise 
any  jiiriwiiction  in  respect  to  offenses,  shall  have  the  same  power  to  preserve  order 
during  any  judicial  proceedings,  and  to  punish  for  contempts,  in  the  like  cases  and 
in  the  like  manner  as  provided  in  the  second  chapter  of  the  third  part  of  the  Revised 
Statutes,  in  relation  to  justices  of  the  peace  in  civil  cases.  (2  R.  S.,  748,  5  44  ;  3  id, 
med.,  2576.) 

Disobedience  to  subpoena^  how  punisJied,] — Disobedience  to  a  subpoena,  or  a  refusal 
to  be  sworn,  or  to  testify,  may  be  punished  by  the  court  or  magistrate,  as  for  a  crim- 
inal contempt,  in  the  manner  provided  in  the  Code  of  Civil  Procedure.  (Code  Or, 
iVo.,  $  619.    See  also,  $}  635,  729,  952,  243.) 

[64]  IWft 


502  Duty  and  Authority  op  Justices.  [Book  IX. 

A  person  shall  not  bo  puuLshed  by  a  justice  of  the  peace,  for  a 
contempt,  until  an  opportunity  has  been  given  him  to  be  heard  in  his 
defense.  And  for  that  purpose,  the  justice  must  issue  a  wan-ant, 
directed,  generally,  to  any  constable  of  the  county,  requiring  the 
consta})le  to  bring  the  offender  before  him.  (e) 

A  justice  who  convicts  a  person  of  a  contempt  must,  within  ten 
days  after  the  conviction,  make  up,  subscribe  and  file  in  the  county 
clerk's  office,  a  record  thereof,  stating  therein  the  particular  circum- 
stances of  the  ofiense,  and  the  punishment  awarded  by  him  upon  the 
conviction,  (v) 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the  partic- 
ular circumstances  of  the  offense  ;  otherwise  it  is  void,  (w) 
[  •  503  ]  *  In  Onderdonk  v.  Ranlett  {/)  Nelson,  Ch.  J.,  observes: 
** Ample  powers  are  possessed  by  justices  of  the  peace  to 
maintain  order  and  protect  themselves  from  insult,  while  engaged  in 
the  discharge  of  their  official  duties ;  and  in  the  due  exercise  of  these 
powers,  they  may  at  all  times  rely  on  the  countenance  and  favor  of 
this  court." 

The  judgment  of  a  justice,  in  committing  a  person  for  contempt, 
can  not  be  reviewed  on  habeas  corpus.  If  the  decision  is  erroneous 
the  remedy  is  by  certiorari,  or  writ  of  error.  {(/)  Therefore,  where 
the  return  to  a  habeas  coi-piis  showed  that  the  person  sought  to  be 
relieved  was  detained  under  a  commitment  by  a  magistrate  for  con- 
tempt as  a  witness  in  refusing  to  answer  questions  relating  to  a  crim- 
inal complaint,  it  was  held  that  the  officer  before  whom  the  writ  was 
returnable,  had  no  right  to  inquire  into  the  truth  of  the  facts 
adjudged  by  the  committing  magistrate;  nor  whether  the  questions 
put  to  the  witness  were  proper ;  nor  whether  he  was  privileged 
from  answering,  {h)  The  officer,  however,  may  inquire  whether  the 
process  of  commitment  be  valid  on  its  face,  and  also  whether  any 
cause  has  aiisen,  since  the  commitment,  for  2)utting  an  end  to  the 
imprisonment,  {i)  The  officer  may  also  inquire  whether 
[*504]  the  *  committing  magistrate  had  jurisdiction;  and  this, 
notwithstanding  a  recital  of  the  necessary  jurisdictional 
facts  in  the  commitment,  {k) 

In  England,  doubts  have  been  raised  whether  a  justice,  sitting  in 
petty  sessions,  or  in  his  private  chamber,  in  the  execution  of  his 

(e)  Id.,  f  2872.  (g)  People  y.  CbsmIh,  5  HiU,  164. 

(r)  Id.,  J  2873.  (*)  Ibicl. 

\\B)  Id.,  S  2874.    Aato  the  disposition  of  flnes       (<)  Ibid,  per  Bronson,  J. 
collected,  sec  id.,  h  287S.  (k)  Teopfe  y.  Casselfl,  6  Hill,  164,  per  Bron- 

U)8JSiUS23,  son,  J. 
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office,  can  legally  commit  by  way  of  piinishmmcut  for  contempt,  (l) 
And  it  seeiiis  that  the  exercise  of  his  power  has  not  yet  been  recog- 
nized by  any  express  decision  of  the  superior  courts.  On  the  con- 
trary, in  several  cases  where  the  question  occurred  incidentally, 
judges  have  declined  even  intimating  an  opinion  upon  it,  and  from  a 
consideration  of  its  importance  have  expressed  a  wish  that  a  solemn 
decision  should  be  had  upon  the  point,  {in)  It  has  been  decided, 
however,  that  such  a  commitment,  if  legal,  must  be  in  writing,  and 
for  a  time  certain,  (ji) 

8.    Taking  dying  dedantions. 

As  the  dying  declarations  of  wounded  persons  are  admissible  in 
evidence  upon  the  trial  of  their  murderei-s,  when  made  mider  an 
expectation  of  death,  it  becomes  an  importimt  duty  of  justices  of  the 
peace  to  tiike  such  declarations  from  the  mouths  of  the  dying.  These 
declarations  are  not  within  the  statute  regulating  the  tiiking  of  the 
depositions  of  witnesses  against  accused  persons,  and  the  examination 
of  prisoners  ;  and  therefore  need  not  necessarily  be  taken  in  writing, 
and  parol  evidence  may  be  given  of  them.  But  it  were  always  bet- 
ter, for  greater  certainty,  to  reduce  them  to  writing,  (o)  If  they  be 
reduced  to  writing,  parol  evidence  can  not  be  given  of  their  con- 
tents, {p) 

The  general  principle  on  which  this  species  of  evidence  is  admitted 
is  that  they  are  declarations  made  in  extremity,  when  the  party  is  at 
the  point  of  death  and  every  hope  of  this  world  is  gone  ;  when  every 
motive  to  falsehood  is  silenced,  and  the  mind  is  induced,  by  the  most 
powerful  cpnsiderations,  to  spciik  the  ti*uth.  A  situation  so  solemn 
and  so  a^vvful  is  considered  by  the  law  as  creating  an  obligation  equal 
to  that  which  is  unposed  by  a  positive  oath,  administered  in  a  coui-t 
of  justice,  (q) 

The  subject  of  dying  declarations,  and  the  cases  in  which  they  are 
admissible  in  evidence,  have  been  already  mentioned,  (r)  As  it  is 
necessary  that  the  party  making  them  should  not  only  be  in  actual 
danger,  but  aware  of  it,  and  without  expectation  of  recovery,  justices 
visiting  persons  who  have  been  wounded  or  beaten  so  as  to  endanger 

(I)  1  Nan  A  Walah,  68.  ( p)  7  Car.  A  P.,  280.    Crawf.  &  Dix.  Ab.  Not. , 

(M)  Id.,  68,  69.    Peake's   N.  P.  Ca.,  63.    7  340. 

Taunt.,  63.    S  Barn.  &  Ad.,  894.    8  Dow.  &  Ry.,  iq)  Per  Eyre,  C.  B.,  1  Leach,  602,  in  Wood- 

186.                  '  cock's  caae. 


(a)  7  Tiiunt.,  63.    5  Bam.  A  Ad.,  894.  (r)  Ante,  55,  6, 7. 

(o)  Smythe,  236. 
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• 
their  lives,  should  see  that  they  are  made  fully  aware  of 

[  *  505  ]  their  dangerous  state,  and  *  should  impress  upon  them  the 
solemn  and  awful  nature  of  their  situation,  and  the  reli- 
gious obligation  resting  upon  them  to  speak  the  truth  without  anger 
or  passion  of  any  kind,  (s)  And  not  only  for  the  purpose  of  ascer- 
tuiuing  the  party's  sense  of  his  danger,  but  also  the  degree  of  his 
observation  and  recollection,  the  evidence  as  to  which  may  afterwards 
materially  affect  his  declaration,  the  most  minute  attention  will  be 
necessary.  The  very  sense  of  danger,  while  it  induces  an  obligation 
to  speak  the  truth,  may  agitate  and  weaken  the  iniderstanding,  and 
the  confusion  and  surprise  coimected  with  the  object  of  the  declara- 
tion, and  the  decay  of  nature  necessarily  resulting  from  a  moilal 
injury,  tend  to  impair  the  distinctness  of  the  memory  and  perception, 
and  may  lead  to  a  statement  which,  however  sincere,  may  be  fatally 
erroneous,  {i) 

A  dying  declaration  is  properly  taken  without  oatn,  even  when 
made  before  a  magistrate  ;  nor,  in  fact  has  the  magistrate,  thus  act- 
ing, extra-judicially,  any  authority  to  administer  such  an  oath,  (u) 
The  declaration,  however,  is  not  inadmissible  because  it  wjis  made 
under  the  additional,  although  useless,  obligation  of  an  oath  thus 
extra-judicially  administered,  (v) 

In  taking  a  dying  declaration,  the  presence  of  the  accused  is 
unnecessary,  and  the  necessity  of  cross-examination  is  dispensed  with, 
from  the  supposed  absence  of  any  motive  for  falsehood,  in  the  party 
making  the  declaration,  (w)  It  is  no  objection  in  point  of  law,  to  a 
declaration,  that  it  was  made  in  answer  to  questions  ;  though  solici- 
tations naturally  weaken  the  efiect  of  the  evidence,  (x) 

The  declarant  should  not  be  bound  over  to  prosecute  ;  for  although 
that  may  be  said  to  be  the  act  of  the  magistrate  rather  than  of  the 
party,  still  his  submitting  to  be  bound  creates  a  presumption  incon- 
sistent with  an  expectation  of  immediate  dissolution,  on  the  part  of 
the  declarant,  (y) 

It  has  been  already  stated  that  dying  declarations  need  not  neces- 
sarily he  reduced  to  writing.  But  as  such  declarations,  when  depend- 
ing on  fallible  memory,  and  verbally  reported,  are  liable,  as  other 
statements,  to  be  misunderstood  or  misreported,  it  is  said  to  be  usual, 

(•)  Smythe,  S36.  (v)  1  Phil.  £v.,  235.    2  Stark.  Ev.,  461.    1  id., 

it)  Pothier,  by  Evans,  293.    Phil.  Ev.,  805.  101. 

(«)  1 1/each,  fi03.    4  JJlack.  Com.,  137.    1  Nun  (x)  7  Car.  ft  P., 238.    1  Leach, 608.    1  Str..489. 

ft  Walsh,  S6S.  (V)  1  Nan  ft  Walsh,  866.    Uez.  ▼.  Crawley,  1 

(V)  2  Stark.  Bv.,  468,  430.    Phil.  Ev.,  302.    1  Craw,  ft  Dix.  C.  C.,248. 
Leach,  500. 
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and  should  never  be  omitted  when  circumstances  and  the  situation  of 
the  party  will  permit,  to  reduce  the  declaration  to  writing,  for  greater 
precision,  and  this  should  be  done  at  the  time  it  is  made,  and  in  the 
very  words,  or  as  nearly  as  possible  in  the  words  of  the  declarant ; 
and  it  should  be  read  over  to  him  in  order  to  ascertain  that  it  is  cor- 
rect. It  is  also  desirable  if  it  can  be  signed  by  the  declarant  in  the 
presence  of  the  magistrate,  (z) 

[  *  506  ]  *9.    Bight  to  search prlBOiMra. 

Any  magistrate  who  shall  commit  any  person,  charged  with  any 
offense,  to  prison,  or  by  whom  any  vagrant  or  disorderly  person  shall 
be  committed,  may  cause  such  person  to  be  searched  for  the  purpose 
of  discovering  any  property  he  may  have,  and  if  any  property  is 
found,  the  same  may  be  taken,  and  applied  to  his  supi^ort  while  in 
coniiueinent.  (a) 

When  a  pei'son  charged  with  a  felony  is  supposed  by  the  magis- 
trate before  whom  he  is  brought,  to  have  upon  his  person  a  dangerous 
weapon,  or  any  thing  which  may  be  used  as  evidence  of  the  commis- 
sion of  the  offense,  the  magistrate  may  direct  him  to  be  searched  in 
his  presence,  and.  the  weapon  or  other  thing  to  be  retained,  subject 
to  his  order  or  the  order  of  the  court  in  which  the  defendant  may  bo 
tried,  (fi) 

The  person  and  the  premises  of  every  one  who  has  been  convicted 
and  adjudged  an  habitual  criminal  shall  be  liable,  at  all  times,  to 
search  and  examination  by  any  magistrate,  sheriff,  constable,  or  other 
officer,  with  or  without  warrant,  {e) 

10.   Duty  under  the  act  more  cffectuaUy  to  supprem  gambling. 

The  act  of  1851,  entitled,  **an  act  more  effectually  to  suppress 
gambling,"  provides  that  if  an  affidavit  shall  be  filed  with  the  magis- 
trate or  police  justice  of  any  town  or  city,  })eibre  whom  complaint 
shall  have  been  made  of  an  offense  against  any  provision  of  that  act, 
stating  that  the  affiant  has  reason  to  believe,  and  does  believe,  that 
the  person  so  charged  in  such  complaint  has  upon  his  person,  or  at 
any  other  place  named  in  such  affidavit,  any  specified  articles  of  per- 
sonal property,  or  any  gambling  table,  device,  or  apparatus,  or  any 
lottery  policies,  public  or  private,  the  discovery  of  which  might  lead 
to  establish  the  truth  of  such  charge,  said  magistrate  or  justice  may 

(«)  Id.,  306.  (&)  Code  Cr.  Fro.,  \  813. 

(a)  2  B.  S.,  746,  J ».    3  id.,  7tb  ed.,  a57«.  (c)  Id.,  S  514. 
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iu  his  discretion,  b}'  warnint,  command  the  officer,  who  is  authorized, 
to  arrest  the  person  so  charged,  to  make  diligent  seai*ch  for  such  proi>- 
crty  and  table,  device  or  apparatus,  and  if  found,  to  bring  the  same 
before  said  magistrate  or  justice.  The  officer  is  required  to  deliver 
the  same  to  the  magistrate  or  justice,  who  is  to  retain  possession  of 
such  propei-ty,  and  be  responsible  therefor  until  the  discharge,  or 
commitment,  or  letting  to  bail  of  the  defendant  And  in  case  the 
defendant  is  committed,  or  let  to  bail,  the  officer  is  to  retain  the  prop- 
erty, subject  to  the  order  of  the  court  before  which  the  offender  may 
be  required  to  appear,  until  his  discharge  or  conviction. 

In  case  of  the  conviction  of  the  offender,  the  gambling  table,  device, 
or  apparatus  are  to  be  destroyed.  In  case  of  his  discharge,  by  the 
justice  or  court,  the  officer  having  such  property  in  his  custody,  must, 
on  demand,  deliver  it  to  him.  (cZ)  (15) 

Upon  complaint  being  made,  on  oath,  before  a  justice  of  the  peace, 
police  justice,  chief  magistrate  of  any  municipal  corporation  or  judge 
of  any  court  of  record,  that  any  gambling  table,  apparatus,  establish- 
ment or  device  is  kept  by  any  pei-son  for  the  purpose  of  being  used 
to  win  or  gain  money  or  other  property,  or  by  any  other  person,  or 
any  lottery  policies,  such  justice  or  magistrate  may  issue  his  warrant, 
commanding  any  sheriff  or  constable  to  whom  the  siune  shall  be 
directed,  within  the  proper  jurisdiction,  after  deuianding  entrance, 
to  break  open  and  enter  any  house  or  place  wherein  such  gambling 
table,  establishment,  apparatus  or  device  shall  be  kept,  and  to  seize 

and  deliver  the  same  to  the  mayor  of  the  city,  president  of 
[  *  507  ]     the  village,  supervisor  of  *  the  town,  or  clerk  of  the  county 

where  the  seizure  is  made.  The  officer  must  keep  the 
same  mitil  the  tenn  of  the  court  at  which  the  case  is  tried.  The 
court  shall  then,  if  there  be  no  necessity  of  keeping  the  property,  to 
produce  it  on  the  trial  of  an  offender  against  this  act,  have  a  jury 
sworn  to  tiy  the  fact  whether  the  property  taken  was  or  is  used  for 
gambling ;  and  if  the  finding  shall  be  that  the  property  was  used 
for  gambling,  the  court  shall  order  such  property  to  be  broken  up 
and  sold  by  the  sheriff  of  the  county,  and  the  proceeds  shall,  after 

id)  Laws  of  1851,  ch.  501,  ^  3.    3  U.  S.,  7th  ed.,  1965. 


(15)  By  the  Code  ofCYtmuud  Procedure,  gamblers  ai-e  cla£«ified  among  disorderly 
persons,  and  may  be  proceeded  against  as  such.     (S  899,  etc.) 

The  PencU  Code  does  not  affect  any  provisions  ol  the  laws  relatiug  to  disoinierly 
persons.  (§  724.)  It  contains,  however,  certain  pi-ovisions  respecting  gamblei'S  <u 
such,     (Ree  sections  336,  etc.) 
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-the  payment  of  costs,  go  iuto  the  treasury  of  the  county,  for  the  use 
of  the  common  schools  therein,  in  the  same  manner  as  provided  in  the 
second  section  of  this  act.  (e)  (16) 

In  addition  to  the  instances  above  mentioned  in  which  justices  of 

-the  peace  are  authorized  and  required  to  act,  their  duty  and  authority, 

in  criminal  cases,  may  l)e  divided  into  the  following  genei-al  heads :  1. 

Troceedings  before  them  to  prevent  the  commission  of  crimes.     2. 

The  arrest  and  examination  of  offenders ;  committing  them  for  trial ; 

and  letting  them  to  bail.     3.  Summary  convictions  before  them,  in 

various  cases.     4.     Tiials  before  them  as  members  of  courts  of  special 

sessions  of  the  peace. 

These  several  branches  of  a  justice's  criminal  jurisdiction  will  be 
treated  of  in  the  following  chapters. 

(e)  Id.,  »  i.  8  R.  8.,  7th  ed.,  1986. 

(16)  Seizure  of  gambling  implements  authorized.]— A  person,  who 
is  required  or  authorized  to  arrest  any  person  for  a  violation  of  the  provi- 
sions of  this  chapter,  is  authorized  and  required  to  seize  any  table,  cards, 
dice  or  other  apparatus  or  article,  suitable  for  gambling  purposes  found 
iu  the  possession  or  under  the  control  of  the  person  so  arrested,  and  to 
deliver  the  same  to  the  magistrate  before  whom  the  person  arrested  is 
required  to  be  taken.  {Penal  Code,  §  345.) 
Willis  V,  Warren,  17  How.  Pr..  100. 

Disposition  of  implements.] — ^The  magistrate,  to  whom  any 


thing  suitable  for  gambling  purposes  is  delivered  pursuant  to  the  last 
section,  must,  upon  the  examination  of  the  defendant,  or  if  such  exami- 
nation is  delayed  or  prevented,  without  awaiting  such  examination, 
determine  the  character  of  the  thing  so  delivered  to  him,  and  whether  it 
was  actually  employed  by  the  defendant  in  violation  of  the  proviaion  of 
this  chapter ;  and  if  ho  finds  that  it  is  of  a  character  suitable  for  gamb- 
ling purposes,  and  that  it  has  been  used  by  the  defendant  in  violation  of 
this  chapter,  he  must  cause  it  to  be  destroyed,  or  to  be  delivered  to  the 
district  attorney  of  the  county  in  which  the  defendant  is  liable  to  indict- 
ment or  trial,  as  the  interests  of  justice  may,  in  their  opinion,  require. 
(Id.,  §  346.) 

Willis  V.  Warren,  supra. 

Such  implements  to  be  destroyed  upon  conviction.] — Upon  the 
conviction  of  the  defendant,  the  district  attorney  must  cause  to  be 
destroyed  every  thing  suitable  for  gambling  purposes,  in  respect  whereof 
the  defendant  stands  convicted,  and  wliich  remains  in  the  possession  or 
under  the  control  of  the  district  attorney.    (Id.,  §  347.) 
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PROCEEDINGS  BEFORE  JUSTICES  OF  THE  PEACE  IN  CRIMINAL  CASES. 


I.  Of  procbedings  to  pretbkt  the  commibbion  of  crimbs. 

II.   Of  THB  ARRBSr  and  BZAJQNATION  of  OFFBXDBKS  ;    COMMITTDra  THBM  FOB  TRIAL  ^ 
AND  LBTTINQ  THBM  TO  BAIL. 
III.   Of  8CMMART  OOKYICTIOKS  BBFORB  JUSTIGBS  OF  THB  FBACB. 

lY.  Of  trials  of  offbnsbs  bbforb  courts  of  spbcial  sbssions. 


CHAPTER  I. 

OF  PROOBBDZNOS  TO  PRSVZINT  THB  OOBOCESSION  OF  ORIBSBEL 

The  duty  of  a  justice  of  the  peace  under  this  head  consists  in 
compelling  pei-sons  threatening  to  commit  certain  crimes  to  give 
sureties  to  keep  the  peace,  or,  in  default  thereof,  committing  them  to 
prison. 

Surety  of  the  peace^  consists  in  being  bound  with  one  or  more 
sureties,  in  a  recognizance  or  obligation  to  the  people,  entered  on 
record  and  taken  in  some  court  or  by  some  judicial  oHicer  ;  whereby 
the  parties  acknowledge  themselves  to  bo  indebted  to  the  people  in 
the  sum  required,  with  a  condition  to  be  void  and  of  none  eflect, 
if  the  party  complained  of  shall  appenr  in  court,  on  such  a  day,  and 
not  depart  the  same  without  leave,  and  in  the  meantime  to  keep  the 
peace  towards  the  people  of  tliis  state  and  particularly  towards 
the  person  requiring  such  security,  (a) 

By  the  Revised  Statutes,  certain  magistrates  therein  specified,  had 
the  power  to  cause  to  be  kept  all  laws  made  for  the  presei-vatioa 

(a)  4  Blade.  Cobl,  2S2.    2 iieacun's  Dig.  Or.  L.,  1371. 
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of  the  public  i^eace  ;  ami  in  the  execution  of  that  power,  to  require 
j3crsons  to  give  security  to  keep  the  peace,  in  the  manner  provided 
by  statute.  (/>) 

By  the  Code  of  Criminal  Procedure,  however,  the  entire  title  of 
the  Revised  Statutes  relating  to  **  proceedings  to  prevent  the  com- 
mission of  crimes,"  is  superseded  (§§  84  to  98'  and  by  section  99  is 
repealed.  (1) 

{b)  2R.  S.,70i,  n. 


(1)  Magistratb. 

Defined.] — A  magistrate  is  an  officer  having  power  to  issue  a  warrant 
for  the  arrest  of  a  person  charged  with  a  crime.    {Code  Cr,  Pro.y  §  146.) 

VHio  are  magistxates.] — The  following  persons  are  magistrates : 

1.  The  justices  of  the  supreme  court ; 

2.  The  judges  of  any  city  court ; 

3.  The  county  judges,  and  special  county  judges ; 

4.  The  city  judge  of  the  city  of  New  York,  and  the  judge  of  the  court 
of  general  sessions  in  the  city  and  county  of  New  York ; 

5.  The  justices  of  the  peace  ; 

6.  The  police  and  other  special  justices,  appointed  or  elected  in  a  city, 
village  or  town ; 

7.  The  mayors  and  recorders  of  cities.    (§  147.) 

These  are  the  ofRcera  to  whom  applications  must  now  be  made  to  compel  the 
giving"  of  surety  to  keep  the  peace,  or  for  good  behavior. 


Information  of  threatened  crime]— An  information  may  be  laid 
before  any  magistrate  that  a  person  has  threatened  to  commit  a  crime 
against  the  person  or  property  of  another.    {Code  Cr.  Pro.^  §  84.) 

Examination  of  complainant  and  witnesses.] — When  the  informa- 
tion is  laid  before  a  magistrate,  be  must  examine  on  oath  the  complainant 
and  any  witnesses  he  may  produce,  and  must  reduce  their  examinations 
to  writing,  and  cause  them  to  be  subscribed  by  the  parties  making  them. 
(§  85.) 

TVairant  of  arrest.] — If  it  appear  from  such  examinations  that 
there  is  just  reason  to  fear  the  coimnission  of  the  crime  threatened, 
by  the  person  complained  of,  the  magistrate  must  issue  a  warrant, 
directed  generally  to  the  sheriff  of  the  county,  or  any  constable,  marshal 
or  policeman  of  the  city  or  town,  reciting  the  substance  of  the  informa- 
tion, and  commanding  the  officer  forthwith  to  arrest  the  person  com- 
plained of,  and  bring  him  before  the  magistrate.     (§  86.) 

Proceedings,  on  complaint  being  controverted.] — Where  the  per- 
son complained  of  is  brought  before  the  magistrate,  if  the  charge  be 
controverted,  the  magistrate  must  take  testimony  in  relation  theret,o. 
The  evidence  must  be  reduced  to  writing,  and  subscribed  by  the  wit- 
nesses.    (§  87.) 
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*The  act  of  1859  (ch.  37),  **  to  prevent  tiiid  punish  prize-  [  *  510  ] 
ligbting,"  provides  (§  2),  that  if  it  .shall  be  made  to  appear  to 

PeiBon  complained  o^  when  to  be  discharged.] — If  it  appear  that 
there  is  uo  just  reason  to  fear  the  commission  of  the  crime  alleged  to 
have  been  threatened,  the  person  complained  of  must  be  discharged. 
(§88.) 

Security  to  keep  the  peace,  when  required.]— If,  however,  there 
be  just  reason  to  fear  the  commis^iion  of  the  crime,  the  person  complained 
of  may  be  required  to  enter  into  an  undertaking,  in  such  sum,  not 
exceeding  one  thousand  dollars,  as  the  magistrate  may  direct,  with 
one  or  more  sufficient  sureties,  to  abide  the  order  of  the  next  court  of 
sessions  of  the  county,  and  in  the  meantime  to  keep  the  peace  towards 
the  people  of  this  state,  and  particularly  towards  the  complainant. 
(§  89.) 

EfiEect  of  giving  or  reftising  to  give  security.] — If  the  undertaking 
required  by  the  last  section  be  given,  the  party  complained  of  must  be 
discharged.  If  it  is  not  given,  the  magistrate  must  commit  him  to  prison, 
specifying  in  the  warrant,  the  cause  of  commitment,  the  amount  of 
security  required,  and  the  omission  to  give  the  same.     (§  90.) 

Person  committed  for  not  givmg  security,  how  discharged.] — 

If  the  person  complained  of  be  committed  for  not  giving  security,  he  may, 
be  discharged  by  any  two  justices  of  the  peace  of  the  county,  or  police 
or  special  justices  of  the  city,  upon  giving  the  security.    (§  91.) 

Undertaking,  to  be  transmitted  to  sessional — An  undertaking 
given  as  provided  in  section  89,  must  be  transmitted  by  the  magistrate 
to  the  next  court  of  sessions  of  the  county.     (§  92.) 

Security,  when  required,  for  assault,  etc.,  in  presence  of  a  court 
01  magistrate.] — A  person,  who,  in  the  presence  of  a  court  or  magis- 
trate, assaults  or  threatens  to  assault  another,  or  to  commit  a  crime 
against  his  person  or  property,  or  who  contends  with  another  in  angry 
words,  may  be  thereupon  ordered  by  the  court  or  magistrate,  to  give 
security  as  provided  in  section  89,  or  if  he  refuses  to  do  so,  may  be  com- 
mitted as  provided  in  section  90.     (§  93.) 


Appearance  of  party  bound,  upon  his  undertaking.] — A  person 
wno  has  entered  into  an  undertaking  to  keep  the  peace,  must  appear 
on  the  first  day  of  the  next  term  of  the  court  of  sessions  of  the  county. 
If  he  do  not,  the  court  may  forfeit  his  undertaking,  and  order  it  to  be 
prosecuted,  unless  his  default  be  excused.     (§  94.) 

Discharge,  if  complainant  does  not  appear.]— If  the  complainant 
does  not  appear,  the  person  complained  of  may  oe  discharged,  unless 
l?ood  cause  to  the  contrary  be  shown.     (§95.) 

Proceedings  in  sessions,  on  appearance  of  both  partle&]— If 

both  parties  appear,  the  court  may  hear  their  proofs  and  allegations, 
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any  magistmte  having  power  to  hear  complaiuts  iu  eriminal  cases,  that 
there  is  reasonable  ground  to  apprehend  that  an  offense  withm  any 
of  the  specifications  of  section  1  is  about  to  be  committed,  such  magis- 
trate shall  issue  his  warrant  to  the  sheriff  or  constable  in  the  county 
of  such  magistrate's  ixisidence,  for  the  arrest  of  the  person  or  per- 
sons so  about  to  offend  ;  and  upon  such  pei*son  being  brought  before 
him,  such  magistrate  shall  inquire  into  the  matter,  and  if  it  shall 
appear  that  there  is  reasonable  ground  to  apprehend  that  such  pei'son 
was  about  to  commit  any  offense  specified  in  the  first  section,  he  shall 
require  such  person  to  enter  into  a  bond  to  the  people  of  the  state 
of  New  York,  in  such  §uui,  not  exceeding  $1,000,  as  such  magistrate 
shall  fix,  that  such  person  will  not,  for  the  space  of  one  year,  offend 
against  any  of  the  provisions  of  this  act.  Such  bond  may,  in  the 
discretion  of  the  magistrate,  be  required  to  be  with  sureties,  to  be 
approved  of  by  such  magistrate,  or  may  be  taken  without  surety. 
If  such  person  shall  omit  or  refuse  to  enter  into  such  bond,  the  magis- 
trate shall  commit  such  pei-son  to  the  county  jail,  thei'e  to  remain 
until  discharged  by  a  court  of  record  having  criminal  jurisdictioiu  (c) 
Section  3  of  the  same  ac^t  providers  that  any  person  committed 
under  section  2,  to  the  county  jail,  may,  at  any  time,  upon  habeas 
corpus,  be  discharged  from  his  imprisonment,  by  executing  the  bond 
directed  by  the  committing  magistrate.  If  such  bond  was  required 
to  be  with  surety,  the  officer  taking  the  same  shall  approve  of  the 
surety. 

(c)  3U.  S.,  7th  0(1.,  2524. 


and  may  either  discharge  the  undertaking,  or  require  a  new  one,  for  a 
time  not  exceeding  one  year.     (§  96.) 

Undertaking,  "when  broken.] — An  undertaking  to  keep  the  peace  is 
broken,  on  the  failure  of  the  person  complained  of  to  appear  at  the  court 
of  sessions,  as  provided  in  section  94,  or  upon  his  being  'convicted  of 
any  crimes  involving  a  breach  of  the  peace.     (§  97.) 

Undertaking,  when  and  how  to  be  prosecuted.] — Upon  the  district 
attorney  producing  evidence  of  such  conviction  to  the  court  of  sessions 
to  which  the  undertaking  is  returned,  that  court  must  order  the  under- 
taking to  be  prosecuted ;  and  the  district  attorney  must  thereupon  com- 
mence an  action  upon  it  in  the  name  of  the  people  of  this  state.    (§  98.) 

Security  for  the  peace  not  required  except  according  to  this 

chapter.]---Security  to  keep  the  peace  or  be  of  good  behavior,  can  not 
be  required,  except  as  prescribed  in  this  chapter.    (§  99.) 
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The  warrant  of  arrest  need  not  contain  a  formal  adjudication  that 
there  is  I'easou  to  fear  the  commission  of  the  offense  threatened,  (d) 

Upon  the  defendant  being  brought  before  the  magistrate,  the  com- 
plaint and  examination  should  be  read  over  to  him,  and  he  should 
then  be  asked  what  he  has  to  say  in  his  defense,  or  wiiat  he  can 
allege  against  finding  the  required  sureties,  (e) 

It  will  be  noticed  the  statute  contains  no  provision  giving  the  per- 
son proceeded  against  an  opportunity  to  be  heard  in  his  defense,  upon 
the  examination  or  upon  the  return  of  the  warrant.  But  in  England 
and  Ii'eland  it^  is  said  to  be  the  constant  pi*actiGe  of  magistrates  to 
allow  the  defendant  to  cross-examine  the  complainant,  or  to  examine 
witnesses  to  contradict  his  statement.  {/)  In  the  superior  courts, 
however,  such  evidence  is  never  admitted.  A  person  demanding 
sureties  of  the  peace,  whether  before  a  justice  or  in  exhibiting  articles 
at  sessions,  swears  only,  to  his  own  apprehensions,  of  which  no  other 
person  can  form  an  adequate  judgment.  From  which  it 
has  been  deduced  by  the  judges,  in  *  many  cases,  as  a  gen-  [  *  511  ] 
eral  rule,  that  articles  of  the  peace  can  not  be  resisted  on 
any  other  grounds  than  by  showing  direct  evidence  of  express  malice, 
such  as  deckirations  to  that  effect,  but  not  inferred  malice  collected 
from  general  reasoning  or  collateral  circumstances.  And  further, 
that  whenever  particular  facts  of  violence  are  stated  by  the  comphiiu- 
ant,  it  is  not  permitted  for  the  defendant  to  controvert  them ;  for 
they  must  be  tiiken  to  be  true,  until  negatived  through  the  medium 
of  an  appropriate  prosecution,  (y)  But  though  it  is  not  open  to  the 
defendant  to  contradict  the  facts  stated,  yet  an  explanation  is  allowed 
of  such  parts  of  the  articles  as  are  ambiguous.  (A) 

A  justice  is  not  authorized  to  require  a  party  to  find  sureties  to 
keep  the  peace  for  an  unlimited  time.  Therefore  a  warrant  for  tie 
committal  of  a  party  to  prison  until  he  find  sufficient  sui*eties  to  keep 
the  peace,  is  bad,  if  it  omit  to  specity  the  time  for  which,  in  default 
of  such  sureties,  he  is  to  be  kept  in  prison,  (f)  An  action  will  lie 
against  a  justice,  for  committing  on  such  a  waiTant ;  and  botia  Jides 
is  no  defense.  (  ^  ) 

Surety  of  the  peace  is  also  sometimes  authorized  by  way  of 
punishment  for  offenses  already  committed.  Thus,  the  Revised 
Statutes  provide  that  every  court  of  criminal  jurisdiction,  before 

(4)  23  Wend.,  638.  (k)  Id.,  430.    18  East,  174,  n. 

(c)  Stone's  Pr.  Pet.  Sess.,  229.  (<)  2  New Sess.  Ca.,  428.    16  Law.  J.  N.  S.,  154. 

{/)  1  Non  A  Walsh,  450.  8  Q.  B.  Bep.,  1021. 

Jt)  1  Nan  A  Walsh,  459.    Dick.  Sees.,  658.  2       (J)  Priokett  v.  Gimtrez,  8  Q.  B.,  1021. 
te.,iaiB.    lT.&.,e06.    18£a0t,171. 
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which  any  person  shall  be  convicted  of  a  criminal  offense,  not  punish- 
able with  death  or  imprisonment  in  the  state  prison,  shall  have 
power,  in  addition  to  such  sentence  as  may  be  prescrilx^d  or  author- 
ized by  law,  to  require  such  person  to  give  security  to  keep 
[  *  513  ]  the  peace,  or  to  be  of  good  behavior,  or  both,  for  *any 
term  not  exceeding  two  years,  or  to  stand  conunitted  until 
such  security  be  given.  But  this  provision  does  not  extend  to  con- 
victions for  writing  or  publishing  any  Ubel ;  nor  sha^l  any  such  secu- 
rity be  hereafter  required  by  any  court,  upon  any  complaint,  prose- 
cution, or  conviction,  for  any  such  writing  or  publishing.  No  recog- 
nizance given  under  this  section  of  the  statute  is  to  be  deemed  to  be 
broken,  unless  the  principal  therein  be  convicted  of  some  offense 
amounting,  in  judgment  of  law,  to  a  breach  of  recognizance,  (k) 

The  same  proceedings  for  the  collection  of  such  recognizance, 
when  forfeited,  shall  be  had  as  are  prescribed  in  the  fii-st  title  of  this 
chapter,  in  relation  to  recognizances  to  keep  the  peace.  (I)  But 
where  surety  of  the  peace  is  directed  to  be  given,  as  a  part  of  the 
penalty  for  the  commission  of  an  offense  it  is  said  it  must  be  under- 
stood rather  as  a  caution  against  the  repetition  of  the  offense,  than 
uny  immediate  pain  or  punishment  in  itself,  (m) 

All  pei'si)ns  whatsoever,  being  of  sane  memory,  whether  natural 
born  citizens  or  aliens,  have  a  right  to  demand  surety  of  peace. 
Wives  may  demand  it  against  their  husbands,  and  husbands  against 
their  wives,  (n)  "In  the  latter  case  "  (as  Dr.  Bum  quaintly  says), 
**  Master  Crompton  observeth,  that  if  the  wife  can  not  find  sureties, 
she  shall  he  committed,  and  so  a  man  may  bo  rid  of  a  shrew.''  (o) 
Where  a  woman  exhibits  articles  of  the  peace  against  a  man  whom 
she  calls  her  husband,  and  he  disputes  the  fiict  of  the  marriage,  the 
magistrate  should  order  the  recognizance  to  be  worded  so  as  not  to 
admit  the  fact,  {p)  Married  women,  and  infants  under  age,  ought 
to  find  security  by  their  friends  only,  and  not  to  be  bound  them- 
selves ;  for  they  are  incapable  of  engaging  themselves  to  answer  any 
debt,  (g) 

The  recognizance  may,  as  we  have  seen,  be  discharged  by  the 
court  of  sessions  if  the  complainant  does  not  appear.  So  it  may  bo 
discharged  by  the  court  upon  the  death  of  the  principal  party  bound 

ik)  2  B.  S.,  787,  ii  1,  2.  8  id.,  7th  ed.,  2573.  (o)  Bum.,  J.  **  Surety  of  the  P."  n.  Cromp., 

(D  Id.,  4  3.  118. 

(m)  4  Black.  Com.,  288.    2  Deacon's  Dig.  Or.  (p)  2  8tr.,1231. 

I-.,  12n.  iq)  i  Black.  Com., 

(n)  1  Hamp.  P.  C,  oh.  60.  ((  2,  4.    3  Str., 
1231. 
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thereby,  if  not  before  forfeited,  or  upou  the  death  of  the  complain- 
ant, (r)  (2) 

Surett/  for  t/ie  good  behavior,  is  of  near  affinity  to  surety  for  the 
peace ;  but  it  mcludes  the  hitter  kind  of  surety  and  something  more ; 
for  he  that  is  bound  to  the  good  behavior  is  therein  also  l)()und  to 
keep  the  peace,  (s)  The  duty  of  a  justice  m  requiring  sui-ety  for  the 
good  behavior  from  disorderly  persons,  will  be  stated  hereafter,  in 
the  chapter /elative  to  **  Summary  convictions^^ 

\r)  Id.,  ib.   Dalt.,  ch.  18, 274.  1  Hawk.,  ch.  eo,       («)  Dalt.,  ch.  122,  p.  286. 
U7. 

(2)  The  act  of  1866  (ch.  95),  provitles  that  whenever  any  magistrate,  having" 
criminal  jurisdiction,  shall  take  any  deposition,  affida\'it  or  complaint  in  writing-, 
npon  which  he  shall  issue  any  criminal  warrant,  search  warrant,  or  other  criminal 
process,  he  shall  file  and  pr(iser\'e  the  same,  and  on  the  demand  of  any  pei-son 
affected  by  the  said  warrant,  etc.,  he  shall  exhibit  the  said  deposition,  affidavit  or 
complaint  to  such  person  for  his  perusal ;  and  such  person,  by  himself  or  by  another, 
may  take  copy  thereof.     (3  R.  S.,  7th  ed.,  2542.) 

Recognizance  to  keep  the  peace,  or  for  good  behavior  in  the  city  of  New  York,] — ^The 
"  New  York  city  consolidation  act  of  1882,  provides  that  whenever  any  person 
shall  have  been  recogiuzed  to  appear  at  the  coui-t  of  special  sessions,  and  shall  have 
appeared  as  bound  by  such  recognizance,  and  said  court  shall  have  heard  the  mat- 
ter the  said  court  may,  in  its  discretion  and  if  the  circimastunces  of  the  case  seem 
to  demand  it,  determine  and  require  that  the  principal  in  such  recognizance  do  enter 
into  a  further  recognizance  to  keep  the  ptyice,  or  to  be  of  gt)od  behavior,  or  both, . 
toward  the  people  of  the  state  of  New  York,  for  a  period  not  to  exceed  one  year ; 
and  in  default  thereof  commit  said  principal  to  prison  till  he  be  discharged  therefi'om 
according"  to  law.  The  provisions  of  this  section  shall  also  apply,  as  far  as  prac- 
ticable, to  any  person  who  shall  come  before  said  court,  with  or  without  i)rocess,  for 
any  misdemeanor  or  misconduct  whatever.     (Laws  of  1882,  vol.  2,  §  1478.) 

Whenever  a  recogriizance  to  keep  the  peace,  or  to  be  of  good  behavior  shall  be 
ordered  by  any  magistrate  or  court  in  said  city  and  comity,  the  said  magistrate  or 
court  may  require  the  person  so  ordered  to  enter  into  such  recognizance,  to  pay  one 
dollar,  as  the  costs  of  such  proceeding,  and  in  default  of  payment  thereof,  may 
commit  the  person  so  ordered  to  prison,  until  the  same  be  paid,  for  a  period  not  to 
exceed  one  day.     (Id.,  }  1471.) 

Every  recognizance  to  keep  the  peace,  or  to  be  of  good  behavior,  or  for  both 
(except  such  recognizances  for  good  behavior  as  shall  be  taken  on  conviction  of  dis- 
orderly persons,  and  such  recognizances  to  keep  the  pea(!e  as  shall  be  made  return- 
able to  the  court  of  general  sessions  of  the  peace),  that  shall  be  entered  into  in  the 
dty  and  county  of  New  York,  shall  be  forthwith  tiled  in  the  office  of  the  clerk  of  the 
court  of  special  sessions.  And  whenever  it  shall  appear  that  such  i*ecognizauce  has 
heen  violated,  it  shall  be  the  duty  of  the  district  attorney  in  said  county  to  move 
before  the  said  court  of  special  sessions,  for  the  forfeiture  of  the  recognizance.  The 
said  court  of  special  sessions  may,  upon  proof  of  the  violation  of  any  such  recogrii- 
zance, direct  the  same  to  be  foi-feited,  by  an  order  entered  in  their  minutes  ;  and  the 
clerk  of  the  court  shall  return  the  said  recognizance,  when  forfeited,  with  a  certified 
copy  of  the  minutes  of  forfeiture,  to  the  said  district  attorney,  that  it  may  be  prose- 
cuted. Any  act  or  behavior  on  the  part  of  the  principal  in  such  recognizance,  which 
would  have  been  cause  for  an  order  to  find  surety  for  good  behavior,  or  to  keep  the 
peace,  in  the  first  instance,  shall  be  deemed  a  breach  of  the  condition  of  stich  recog- 
nizance.    (Id.f  }  1472.) 

"Whenever  any  recognizance  to  keep  the  x>eace,  or  to  be  of  good  beha\aor,  shall  be 
discharged  before  the  expiration  of  the  period  for  which  it  shall  have  been  taken, 
the  court  or  magistrate  discharging  may  require,  as  a  condition  of  such  discharet;, 
that  a  fine  not  to  exceed  the  amount  a  police  justice  in  said  city  is  authorized  to 
inflict  for  disorderly  conduct  tending  to  a  breach  of  the  peace,  sliall  be  paid  for  the 
use  of  the  dty  of  New  York.     (Id.,  6  1473.) 
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[•514]  *  CHAPTER  11. 

OF  THB  ABBBST  AND  BXA2SINATION  OF   OFFBND£IB8|   OOBOSIT- 
TZNO  THEM  FOR  TRIAL;  AND  ZiBTTINa  THZAC  TO  BAEL. 

The  various  subjects  embraced  in  this  chapter  will  be  treated  of  in 
the  following  order : 

1.  CoMFLAnrrBk 

2.  Warbakts. 

8.  Arbbsts  ;  and  thb  bzecutiok  of  fboobbs. 

4.  Examination  of  offendbbs. 

5.  Committing  offbndbbs  fob  tbial. 

6.  liBTTINa  OFFBNDBBS  TO  BAIL. 

1.    Oomplainta, 

Where  a  statute  gives  a  justice  jurisdiction  over  an  offense,  it 
impliedly  gives  him  power  to  apprehend  any  person  charged  with 
such  offense,  (a) 

The  initiatory  step  to  be  taken,  in  order  to  procure  the  arrest  and 
examination  of  persons  charged  with  having  committed  offenses,  is 
to  make  a  complaint  to  any  officer  authorized  by  law  to  receive  it, 
showing  that  a  criminal  offense  has  been  committed.  (1)  The  follow- 
ing points  respecting  complaints,  are  to  be  noticed  :  1st.  The  persons 
to  whom  complaints  may  be  made  ;  2d.  The  complainant ;  3d.  Who 
may  be  complained  of;  4th.  Form  of  the  complaint ;  5th.  The  duty 
of  the  magistrate. 

1st.  Of  (Jie  persona  to  whom  complaints  may  be  made.']  All  the 
topics  included  in  this  chapter  were  formerly  regulated  by  the 
Kevised  Statutes,  and  other  statutes  subsequently  enacted.  But  the 
entire  title  of  the  Revised  Statutes  relating  to  the  ** Arrest  and 
examination  of  offenders ;  their  commitment  for  trial ;  and  letting 
them  to  bail,  "  was  superseded  by  the  Code  of  Criminal  Procedure} 

•  (a)  1  Chit.  Cr.  L.,  84. 

(1)  In  the  Code  of  CHminal  Procedure^  the  word  information  is  used,  instead  of 
compiaint. 

An  ir^ormation  is  defined  to  be  the  allegation  made  to  a  magistrate, 
that  a  person  has  been  guilty  of  some  designated  crime.    (§  145.) 
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which,  together  with  some  statutes  still  in  force,  contains  the  existing 
rules  on  the  various  subjects  above  mentioned.  (2) 

•  2iL  Of  the  complamaiU.]  When  a  pci-son  competent  [  *  515  ] 
to  enter  a  complaint  knows  that  another  has  committed 
an  ott'ense,  he  should  see  that  measures  are  taken  to  bring  the  offender 
to  justice.  In  point  of  momls,  this  duty  is  quite  plain  ;  and  it  is 
esix^cially  so  with  regard  to  those  more  aggmvatcd  crimes  which 
strike  at  the  foundations  of  public  tranquillity,  or  endanger  the  lives 
and  property  of  individuals.  No  one  can  be  said  to  have  fully  dis- 
charged his  obligations  to  society  who,  under  such  circumstances, 
should  remain  silent  and  inactive  and  allow  the  culprit  to  escape.  In 
England  this  duty  is  expressly  enforced  by  statute  ;  and  the  neglect 
of  it  is,  in  many  cases,  rendered  criminal,  and  visited  with  exemplary 
pmiishment.  It  is  stated,  moreover,  to  bo  an  offense  at  couiinon  law 
for  one  who  knows  that  felony  or  treason  has  been  committed,  will- 
fully to  omit  infonning  against  the  offender.  (cZ) 

We  have  no  statutory  provisions  on  this  subject,  however,  nor  are 
we  aware  tliat  an  indictment  merely  for  not  complaining  hiis  ever 
been  sustained  upon  common  law  principles,  either  in  this  state  or  m 
this  country,  (e)  Our  law,  however,  as  well  as  that  of  England, 
encourages  the  performance  of  this  duty  by  insuring  to  the  complain- 
ant all  due  protection  in  the  discharge  of  it.  It  would  indeed  be  a 
gi-eat  hindmnce  to  public  justice  were  he  liable  to  an  action  whenever 
he  was  mistaken  in  the  object  of  his  suspicions  ;  and,  accordingly,  it 
is  the  settled  doctrine  that  a  pei'sou  can  not  be  sued  for  complaining 
of  or  indicting  a  party,  unless  his  proceedings  were  both  actuated  by 
malice  and  entirely  destitute  of  any  probable  foundation.  (/*)  And 
the  rule  is  quite  as  strict  if  not  more  so,  in  shielding  him  from  an 
action  of  slander  for  the  charges  made  in  the  form  of  complaints.(^) 

(tf)  Sec  S  Raas.  on  Or.,  iS.    8  Inst..  138,  140.  Rep.,  App*x,  fl9.    Id.,  42.   3  Wash.  C.  C.  Rep., 

IHaie,  431,  448.  503,371,375.    Bract.,  118.    Kon-  31.  Cooku  d  Bi>p..  »0     Gilmer's  Itep.,  9.   1  Nott 

coc'H  Or.  Ev.,811.    1  Huwk.  P.  C,  ch.  S6,  i  2,  Sb  McCord.  278.     4  Bla-i.  K  .  433.    17  id.,  lifO. 

an  I  n      4  Black.  Com  .  in.  10   John.,  IW.    1 T.  U..  6.>0.     1  s.ilk.,  14, 16,  21. 

(e)    See  4  Black.  Com.,  120,  n.  1,  Am    ed.,  6  Mod,  394.  405.    1  Vuut.,  86.    Carth.,  416 

l^i.  {gt  i  8Uirk.  £v.,  46 i,    6th    Am.   cd.    See  12 

(/)  %  Stark.  Kv.,4Si,6th  Am.  ed.    2  Brown's  Pick.,  163, 164, 165.    4  Barn.  &  CrobS. ,  247. 


(2)  To  whom  complaxTiis  are  to  he  inade.]  Complaints  (or  informations)  are  now  to 
be  inade  to  the  inagistrates  mentioned  in  section  147  of  the  Code  of  Criminal  Proce- 
dure.   (See  ante,  p.  509,  note  1.) 

Magistrate,  defined.] — A  magistrate  is  an  officer,  having  power 
to  issue  a  warrant  for  the  arrest  of  a  person  charged  with  a  crime. 
(Code  Cr.  Pro.,  §  146.) 
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But  where  the  law  is  made  the  engiue  of  oppreBaion,  or  the  occiision 
is  used  by  the  pi-osecutor  merely  lo  gratify  his  nialiee,  aud  the  com- 
plaint is  entered  without  probable  causOi  the  party  iujuiH^d  has  his 
redress  by  action.  (A)  Probable  cause  is  a  reasouable  suspiciou, 
supported  by  circumstances  sufficient  to  warrant  a  cautious  man  iu 
the  belief  tliat  the  person  accused  is  guilty  of  the  oflFense  charged. 
And  such  cause  will  allbrda  defense  to  the  action  for  malicious  prose- 
oution,  however  innocent  the  plaintiff  may  be.  But  the  facts 
inducing  the  suspicion  must  be  known  to  the  defendant,  or  he  must 
have  had  infoiination  of  them,  at  the  time  of  commencing 
[*516]  the  prosecution,  or  they  will  not  avail  *him.  (/)  An 
action  for  malicious  prosecution  can  not  be  maintained 
without  showing  the  absence  of  probable  cause,  in  addition  to  proof 
of  express  malice,  {k) 

Where  sevenil  conspire  in  order  to  institute  a  groundless  and 
malicious  prosecution,  they  may  be  indicted  and  punished.  (/) 

In  rcgiird  to  causes  tried  before  a  court  of  special  sessions,  there  is 
a  still  further  check  upon  groundless  complaints.  If  the  defendant 
is  acquitted,  and  the  court  certify,  in  their  minutes,  that  the  com- 
plaint was  willful  and  malicious,  aud  without  probable  cause,  the 
complainant  must  pay  all  the  costs  that  shall  have  accrued  to  the  court 
or  constable,  or  give  security  by  a  bond  to  the  people  conditioned 
that  he  will  pay  them  in  thirty  days.  If  he  neglects  to  pay  them  or 
give  security,  judgment  may  be  entered  for  the  amount,  by  the  court, 
and  the  complainant  committed  to  jail  as  upon  a  justice's  executiou 
in  a  civil  cause,  and  for  the  like  period,  until  he  shall  satisfy  the 
judgment,  with  the  costs  of  the  commitment,  or  until  he  shall  be 
discharged  by  due  course  of  law.  (w^)  In  addition  to  the  above,  the 
act  of  1845  (ch.  180,  §  16),  to  reduce  the  number  of  town  officei*s,&c., 
provides  that  whenever  a  magistrate,  or  a  jury  before  whom  a  criminal 
cause  shall  be  tried,  under  the  provisions  of  that  act,  shall  be  satisfied 
from  the  evidence  and  proceedings  had  before  them,  that  the  pei-sou 
or  persons  charged  aud  tried,  were  complained  of  and  proceeded 
against  without  probable  cause,  and  with  malicious  intent  to  injura 
or  harass,  they  may  render  a  verdict  for  costs  against  the  compljiin- 
ant ;  whereupon  the  magistrate  shall  enter  judgment  for  the  amount 
of  such  costs,  upon  which  an  execution  may  issue  against  the  property 

(*)  I  Chit.   Or.  L  ,  10.    2  Stark.  Ev  .  492,  ct  (*)  Ibid. 

0O(j.    2  John.  R.,  2U3.    4  Barn.  A  Cr.»  247.    IS  ih  2  K.  S  .  «91.  f  8     8  id.,  7th  ed..  25IB. 

Pirk..  163, 164, 165.  (m)  Id.,  714,  H  »,  21.    8  id.,  7tU  ed.,  2547. 

(<)   2Donio,  617. 
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or  person  of  such  complainant,  in  the  same  manner  as  upon  a  judg- 
ment i-eudered  for  a  toil,  by  a  justice  of  the  peace,  (n) 

Otieuses  ordinarily  affect  some  peiisons  more  than  othera ;  and  it 
is,  therefore,  usual  for  such  as  are  immediately  injured  to  complain. 
As  a  general  rule,  however,  every  man  is,  of  common  right,  entitled 
to  pi'efer  a  complaint,  (o)  And  so  far  has  this  rule  been  carried,  in 
its  construction  for  the  public  benefit,  that  even  an  uidividual  who  has, 
for  the  purix)se  of  detectmg  a  suspicious  pei-son,  afforded  him  an 
opportunity  to  commit  a  particular  crime,  is  not  thereby  precluded 
from  bocomuig  a  prosecutor,  and  instituting  pi-oceedings  against 
him.  {p) 

On  an  application  for  criminal  process  against  any  person,  the  com- 
plainant is  to  be  examined  on  oath  or  affirmation ;  {q)  (3)  and,  there- 
fore, it  is  sometimes  laid  down  that  none  are  qualified  to 
set  as  complainants  •save  such  as  are  competent  to  give  [  *517  ] 
testimony  as  witnesses.  (?)  In  Mjissachusetts,  it  has  been 
stated,  broadly,  that  no  complaint  ought  to  be  received  upon  the  oath 
of  a  pei"son  who  is  hy  law  disqualified  from  6up])orting  it  by  his  tes- 
timony on  the  trial  of  the  party  accused.  («)  As  to  who  are  compe- 
tent witnesses,  see  anlCy  p.  420  et  seq. 

In  this  state  no  pci'son  is  rendei-ed  incompetent  to  be  a  witness  on 
account  of  hLs  i*eligious  belief,  (jt)  That  is,  every  pei'son  may  be 
sworn  as  a  witness,  and  his  testimony  will  go  for  what  it  is  worth. 
If  a  defect  of  religious  belief  is  shown,  that  objection  will  go  to  his 
erediUlity  only. 

Those  who  are  incompetent  to  complain  in  pei'son,  arc  at  liberty, 
it  is  said,  to  disclose  the  circumstances  to  otheis,  and  thus  enable 
them  to  bring  the  oflender  to  justice,  {v) 

On  this  subject,  however,  we  apprehend  that  no  rule  of  a  practical 
nature  can  be  laid  down,  except  such  as  submits  the  question  of  the 
competency  or  incompetency  of  complainants,  in  a  great  meitsure,  to 
the  sound  discretion  of  the  magistrate.     For  if  he  receives  a  com- 

'»)  Laws  of  1845,  p.  180,  4  16.    3  R.  S.,  7th  ed.,        (r)  I  Chit.  Cr.  L.,  2,  3. 
25W.  (M)  I*er  Parsons,  Ch.  J.,  in  .a  charge  to  the 

(o)    I  Chit.  Cr.  L  ,  1  iTiftn'l  jury,  quoletl  in  Davis'  Just.,  p.  «. 

[ps  2  Taunt.,  t!34.    2  Bos.  ft  Pal.,  SOS.    1  Chit.        U)  Const.,  art.  1,  «  3. 
Cr.  L.,  2  (ti)  1  Chit.  Cr.  L.,  2,  3.    Davis'  Jubt.,  8.  9. 

(q\  2R  8.706,  4  2. 

(3)'lizaxnination  of  the  prosecutor.] — When  an  information  is  laid 
before  a  magistrate,  of  the  commission  of  a  crime,  he  must  examine  on 
oath  the  informant  or  prosecutor,  and  any  witnesses  he  may  produce, 
and  take  their  depositions  in  writing,  and  cause  them  to  be  subscribed 
by  the  parties  making  them.    {Code  Ci\  Pro.y  §  148.)     ^ 

vm 
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plaint  from  one  who  is  iuoompeteut  to  testify  as  a  witness,  we  know 
of  no  uutliority  for  dismissing  it,  on  that  ground  mei*ely,  after  having 
once  issued  his  warrant  He  ought  not,  in  any  case,  to  proceed  upon 
a  complaint  solely  because  such  complaint  has  been  made  ;  for  though 
there  be  a  positive  charge  on  oath  by  a  competent  witness,  if  the  jus- 
tice sees  that  no  credit  is  to  be  given  to  it,  he  may,  and  should  doubt- 
less, decline  acting  upon  it.  (v)  Especially  ought  he  to  do  so,  where 
he  has  pei'soual  knowledge  that,  in  addition  to  the  complainant  being 
a  man  of  abandoned  character,  he  is  incompetent  as  a  witness.  Even 
in  respect  to  such  persons,  however,  cases  may  arise  where  a  magis- 
trate might  feel  himself  bound  to  consider  their  complaints ;  as  where 
they  are  coiToborated  by  circumstances,  or  ai*e  asking  niei^ely  for 
sureties  of  the  peace  ;  so,  perhaps,  in  many  other  instances.  Thus, 
whci*e  a  defend^mt  in  a  civil  cause  had  been  arrested  pursuant  to  an 
order  founded  on  an  affidavit  made  by  one  convicted  of  conspiracy, 
and  therefore  incompetent  as  a  witness,  in  England,  the  court  refused 
to  set  aside  the  proceedings ;  and  Abbott,  Ch.  J.,  said :  '*  I  am  by  no 
means  prepared  to  say  that  a  person  convicted  of  conspiracy  is  pre- 
cluded, from  obtaining  that  justice  which  the  law  of  the  coimtry 
affords  to  all  his  majesty's  subjects."  (w)  So,  where  the  reading  of 
an  affidavit  was  objected  to.  because  the  pei-son  making  it  had  stood 

in  the  pillory.  Holt,  Ch.  J.,  in  answer  to  the  objection, 
[  •  518  ]     asks  :  *  **  Must  he,  therefore,  suffer  all  injuries  and  have 

no  way  to  help  himself?"  (a;) 
In  general,  the  presumption  is  in  favor  of  competency,  as  well  as 
credibility,  (y) 

A  justice,  however,  should  in  no  case  receive  a  complaint  upon 
the  oath  of  persons  who  at  the  time  are  disqualified  from  |>eing  wit- 
nesses, by  insanity  or  drunkenness  ;  (z)  or  want  of  ago  ;  though,  as 
to  infants,  if  they  understand  the  nature  and  obligations  of  an  oath, 
they  may  be  sworn,  no  matter  how  young  ;  and  their  credit  is  left 
to  the  magistrate  to  determine,  (a)  If  the  complainant  is  fourteen 
years  of  age,  he  will  be  presumed  to  have  sufficient  knowledge  and 
discretion  ;  unless  circumstances  appear  creating  suspicion.  (6)  But 
if  under  that  age,  whether  he  may  be  sworn  or  not,  is  matter  of  dis- 
cretion, (c)     The  testimony  of  an  infant  seven  yeai-s   old,  corrobo- 

{V)  la.,  32.    JDiok.  Just.,  468, 4S0.    8  Hawk.  P.  {z)  Sco  10  John.,  ses.    16  id.,  141.    1ft  Serg.  ib 

C.  rh   1.1,  JW.  Bawl.,  235.    Ante.  4-21. 

{to)  4  Do\t1.  a  Ryl.,  144.  (a)  See  10,Mu-s.  R..  225.    18  Jnhn..  98.    %  Pen. 

(X)  2  Salk.,  461.  nintf.  R.,  6.S7.    Cowun  A  UiU*»  NoU)«  to  rhll. 

(y)  Sco  7  Barn.  A  Citsss.,  815.    1  Maa.  A  Byl.,  Ev..  61,  n.  Hd     Anio.  421. 

60d.    8  GiU.  A  John.,  855.  {b)  2  S'm'h.  R,  A8!i.    3  T.  B.,  80. 

(0)  8  Penning.  Rep.»  687. 
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rated  by  circumstances,  has  beeu  held  sufficient  to  sustain  a  convic- 
tion for  a  capital  offense.  (J)  But  it  has  been  held  that  a  child  but 
four  yeai"s  old  was  not  a  competent  witness,  (e) 

It  is  proper  to  be  observed,  that  a  pei-son  may  be  so  infirm  from 
old  age,  as  to  be  entitled  to  but  little  credit ;  and,  in  such  a  case,  the 
magustrate  should  proceed  cautiously  in  acting  upon  his  complaint.(y*) 

A  magistrate,  morcover,  should  not  allow  a  wife  to  complain  of 
her  husband,  or  a  husband  of  his  wife,  except  in  such  instances  as 
the  law  permits  them  to  be  witnesses  against  each  other.  See  ante, 
p.  425. 

The  complainant,  and  indeed  all  persons,  should  avoid  every 
attempt  of  the  accused  to  compound  the  matter  complained  of  and 
to  stifle  the  prosecution  against  him,  except  whei-e  the  practice  is 
allowed  by  statute.  Agreements  of  this  character  are  strictly  for- 
bidden by  the  common  law,  and  punishable  criminally,  (p')  And,  as 
we  have  already  seen,  such  agreements  are  expressly  prohibited,  in 
this  state,  by  statute  ;  (//)  except  in  a  few  cases  particularly  speci- 
fied, where  offenses  may  be  compromised,  (t) 

3d.  Who  may  be  complained  o/l]  A  justice  should  not  receive  a 
complaint  against  any  person  who  is,  in  judgment  of  law,  incapable 
of  committing  an  oflense,  or  who  is,  for  any  cause  whatever, 
exempted  from  punishment  for  his  acts  of  a  criininal  nature.  It  is 
a  general  rule,  that  every  person  transgressijig  the  laws  of  his  coun- 
try is  liable  to  punishment  criminally  ;  and  that  no  offender  shall  be 
excused  from  suffering  this  j)enalty,  unless  he  be  expressly 
exempted  by  those  laws  themselves.  (^•)  (4)  *  There  are  [  *  519  ] 
certain  grounds  of  exemption,  which  our  laws  recognize. 


I 


\d)  I  Const.  R.,  854.    Ante.  421.  {h)  Ante.  216,  348 

€)  3  Car.  A  Pay  he,  fl98.  «)  2  R.  S. ,  7  JO,  H  66  to  69 ;  Codo  Or.  Pro., 

if)  See  10  UUM.  R  ,  225.  H  <i6.{.  (itU.  (iCtf. 

(p)  I  Hawk.  P.  C  ,  ch.  68,  i  7.    Roso.  Cr.  £y.,  (k)  4  Black.  Com,  20. 


no.    1  UuM,  on  Cr.,  135. 


(4)  Corporations.] — The  Code  of  Criminal  Procedure  provides  that  the  woni  "  per- 
Bon.**  whenever  used  therein,  includes  a  corporation,  as  well  as  a  natural  j^erson. 
({955.) 

Snmmona  npon  an  information  against  a  corporation,  by 
whom  issned,  and  vrhen  returnable.] — Upon  an  information  against 
a  corporation,  the  ma^strate  must  issue  a  summons,  signed  by 
him,  with  his  name  of  office,  requiring  the  corporation  to  appear 
before  him,  at  a  specified  time  and  place,  to  answer  the  charge ;  the 
time  tx)  be  not  less  than  ten  days  after  the  issuing  of  the  summons. 
(§W5.)  .    ' 
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as  excusing  from  punishment.  These  have  been  already  stated  in  a 
former  Book  of  this  work,  to  which  it  will  suffice  to  refer  the 
reader.  (J) 

(2)  Ante,  Book  m,  p.  202. 


Torm.  of  the  summons.] — ^The  summons  must   be  in  substan- 
tially the  following  form : 
"County  of  Albany  for  as  the  case  may  be.] 

"  In  the  name  of  the  people  of  the  state  of  New  York : 
"  To  the  [naming  the  corporation.] 

**  You  are  hereby  summoned  to  appear  before  me,  at  [naming  the 
place],  on  [specifying  the  day  and  hour],  to  answer  a  charge  made 
against  you,  upon  the  information  of  A.  £.,  for  [designating  the  offensOi 


"  Dated  at  the  city  [or  "  town "]  of  ,  the         day  of  , 

18 

*  G.  H.,  Justice  of  the  peace." 

[or  as  the  case  may  be.]    (§  676.) 

When  and  hovr  served.] — The  summons  must  be  served  at 


least  five  days  before  the  day  of  appearance  fixed  therein,  by  delivering 
a  copy  thereof  and  showing  the  original  to  the  president,  or  other  head 
of  the  corporation,  or  to  the  secretary,  cashier,  or  managing  agent 
thereof.     (§  677.) 

Thramination  of  the  charge.] — At  the  time  appointed  in  the 
summons,  the  magistrate  must  proceed  to  investigate  the  charge,  in  the 
same  manner  as  in  a  case  of  a  natural  person  brought  before  him,  so  far 
as  those  proceedings  are  applicable.    (§  678.) 

Certificate  of  the  magistrate,  and  return  thereof  with  the 
depositions.] — After  hearing  the  proofs,  the  magistrate  must  certify 
upon  the  depositions,  either  that  there  is  or  is  not  sufficient  cause  to 
believe  the  corporation  guilty  of  the  offense  charged,  and  must  return 
the  depositions  and  certificate,  in  the  manner  prescribed  in  section  221. 
(§  679.) 

Grand  jury  may  proceed  as  in  the  case  of  a  natural  per- 
son.]— If  the  magistrate  return  a  certificate  that  there  is  sufficient 
cause  to  believe  the  corporation  guilty  of  the  offense  charged,  the  grand 
jury  may  proceed  thereon,  as  in  the  case  of  a  natural  person  held  to 
answer.     (§  680.) 

Appearance  and  plea  to  indictment,  and  proceedings  there- 
on.]— If  an  indictment  be  found  against  a  corporation,  it  may 
appear  by  counsel,  to  answer  the  same.  If  it  do  not  thus  appear,  a  plea 
of  not  guilty  must  be  entered,  and  the  same  proceedings  had  thereon  as 
in  other  cases.     (§  681.) 

Fine,  on  conviction,  how  collected.] — When  a  fine  is  im- 
posed upon  a  corporation,  on  conviction,  it  may  be  collected  by  virtue  of 
the  order  imposing  it,  by  the  sheriff  of  the  county,  out  of  their  real  and 
personal  property,  in  the  same  manner  as  upon  an  execution  in  a  civil 
action.     (§  662.) 

lOSO 
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4tli.  Form  of  ilie  conipkurU.]  The  statute  does  not  require  that 
there  should  be  a  written  complaint  prior  to  tiie  issuing  of  the  war- 
rant for  an  offense  committed.  But  where  the  complaint  is  that  a 
crime  has  actually  been  committed,  it  may  be  made  verbally  to  the 
magistrate  ;  who  is  to  examine  the  complainant  and  his  witnesses,  on 
oath,  (n) 

It  is  laid  down,  however,  by  several  writers,  that  it  is  the  duty  of 
the  magistrate,  independent  of  any  statutory  provision,  to  lake  all 
charges,  of  whatsoever  kind  or  complexion  they  may  be,  in  writ- 
ing, (o)  This  practice  is  recommended  by  a  variety  of  considera- 
tions ;  among  which  are  the  following  :  It  will  ensure  greater  system 
and  accuracy  in  the  subsequent  proceedings — enabling  the  justice,  in 
case  the  complainant  or  any  of  the  witnesses  are  prosecuted  for  their 
doings  in  the  matter,  to  show  distinctly  what  they  testify  to — and 
further,  if  the  justice  himself  is  prosecuted,  it  will  facilitate  his 
defense,  by  enabling  him  to  exhibit,  at  once,  an  infoimation  on  oath 
suthonziug  the  .warrant,  and  giving  him  jurisdiction,  (j:;) 

Where  the  complaint  is  required  by  statute  to  be  ia  writing,  that 
form  must  be  observed  ;  and  this  is  usually  directed  where  power  is 
given  to  apprehend  the  offender  in  the  first  instance.  But,  as  before 
©bsei*ved,  unless  it  is  so  directed,  Expressly,  it  is  not  necessary  the 
complaint  should  be  in  writing,  (r)  (5)     But  if  a  complaint  in  writing 

{n)  2  R.  S  ,  706,  (  2.    Code  Cr.  Pro.,  i  148.  (p)  See  2  Stnrk.  Ev.,  429,  note  a.    2  Stranpro, 

(o)  IChit.  Cr.  L.,34.    Loffl,  240.    2Hair.l>ig.,    710.    »  Ka:>t  a  Il.lW.    2T.  R.,225. 
M78.    1  Nun  &  Walah,  167.  (r)  Stone's  True.  Pet.  Ses:i.,  28.    Paley,  15, 16. 

("))  The  Revised  Statutes  (2  R.  8.,  706,  |5  2,  8),  do  not  requij-e  that  either  the  com- 
plaint or  the  examination  shall  be  reduced  to  wnting  pnor  to  the  issuing-  of  a  wan-ant 
for  the  ari-est  of  an  offender.  {Payne  v.  Barnes,  6  Barb.,  465 ;  Ex  parte  Bosweil,  34 
How.  Pr.,  347.)  A  complaint  (whether  wntten  or  oral),  and  an  oral  examination  of 
the  complainant,  on  oath,  give  the  justice  juinsdiction  and  authoiize  him,  on  deciding 
that  a  criminal  offense  has  been  committed,  to  issue  the  wairant.  (Td.)  ITie  orais- 
eion  of  the  magisti*ate  to  i-educe  the  complaint  to  writing,  before  issuing  the  wai-rant, 
does  not  make  the  prosecutor  a  ti'espasser.  (Sleight  v.  Ogle,  4  E.  D.  Smith,  44;").)  A 
written  complaint,  made  before  a  magistrate,  alleging  that  certain  gxx^ds  have  l.>een 
stolen,  and  that  the  complainant  •*  has  probable  cause  to  suspect,  and  docs  suspect 
that  A."  stole  them,  is  insufficient  to  justify  the  issuing  of  a  wai'rant  for  the  arrest  of 
the  accused.     {Blodgett  v.  JRa<Xf  18  Hun,  132.) 

To  authorize  a  magistrate  to  take  the  fii-st  step  towards  the  arrest  of  a  pei-son 
charged  with  the  commission  of  a  crime — viz.,  to  examine  the  complainant  on  oath — 
a  simple  complaint  that  an  offense  has  been  committed,  is  all  that  is  necessary. 
{People  V.  Hicks,  15  Barb..  153.)  All  that  need  be  proved  by  the  examination  of  the 
complainant,  to  authorize  further  action  on  the  part  of  the  magistrate,  is  that^  it  shall 
famish  goo<l  grounds  to  believe  that  further  investigation  will  load  to  the  discovery 
of  crime.  {Id.)  Where  the  comptroller  of  the  city  of  New  Vork  apjwai-ed  befoi-e  the 
recorder,  and  upon  his  oath  stated  that,  from  the  examination  of  documents  in  his 
possession  in  his  official  capacity,  and  from  infonnation  which  he  believetl  to  be  tnie, 
frauds,  criminal  in  their  nature  and  character,  had  been  committed  upon  the  public 
treasury  of  the  city,  to  a  large  amount ;  specifying  the  particular  character  of  one  of 
the  firauds  as  a  specimen  of  the  nature  and  character  of  the  others.    Held,  that  this 
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is  resorted  to,  being  the  substratum  of  the  magistrate's  jurisdiction, 
and  in  the  nature  of  an  indictment,  it  should  contain  a  complete  state- 
ment of  the  offense  ;  for  the  evidence  given  upon  the  trial 
[  *  520  ]  can  only  support  the  original  charge,  but  *  can  by  no  means 
extend  or  supply  what  is  wanting  in  the  complaint,  {s) 
The  complaint  must  also  contain  a  direct  and  positive  charge  against 
the  defendant,  and  not  merely  facts  amounting  to  a  prcsumption  of 
guilt ;  however  sufficient  such  facts  may  be  as  prima  facie  evidence 
against  him.  (/)  In  a  complaint  for  feloniously  taking  property,  the 
value  of  the  property  and  the  place  where  the  offense  arose  should  be 
stated  ;  otherwise  the  conviction  will  be  erroneous,  (m)  (6) 

5th.  The  duty  of  the  magistrate,^  In  general,  the  first  duty  of  the 
magistrate,  on  a  complainant  offering  himself,  is  to  examine  him,  and 
his  witnesses,  if  any,  on  oath  ;  and  determine  whether  there  is  prob- 
able cause  for  proceeding  in  the  matter,  {v)  (7) 

* 

(f)  Paley  on  Cony.,  G5.    2  Sulk.,  680.    Dong.,       (u)  3  Hill,  281. 
tSi  (V)  2  B.  S.,  706,  (  9  ;  Code  Or.  Pro.,  f  148 

(t)  10  Mod  ,  155.    Paley,  96. 


was  a  sufficient  complaint,  not  only  to  aathoiize,  but  to  require  the  recorder  to  inves- 
tigate the  matter  thereof.     {Id  ) 

The  Code  of  Criminal  Procedure  does  not  i*equire  the  complaint  (or  information,  as 
therein  styled),  to  be  in  writing     (See  section  145.) 

# 

Complaint  against  habitual  criminaL]~A  person  who,  having  been 
adjudged  an  habitual  criminal,  is  charged  with  a  crime  committed  there- 
after, may  be  described  in  the  complaint,  warrant  or  indictment 
therefor,  as  an  habitual  criminal;  and  upon  proof  that  he  has  been 
adjudged  to  be  such,  the  prosecution  may  introduce  upon  the  trial  or 
examination,  evidence  as  to  his  previous  character,  in  the  same  manner 
and  to  the  same  extent  as  if  he  himself  had  first  given  evidence  of  his 
character,  and  put  the  same  in  issue.    (Code  Or.  Pro,^  §  513.) 

(6)  A  complaint  need  only  char^ire  that  a  criminal  offense  has  been  committed.  If, 
therefoi^e,  it  charj^ea  a  criminal  o^cnse,  generally,  viz.,  that  of  larceny,  it  is  sufficient 
to  authorize  the  issuing  of  a  wairant  of  arrest,  although  the  accusation  omits  to 
state  the  value  of  the  proi>erty.  {Payne  y,  Barnes^  6  Barb.,  466.)  The  same  strict- 
ness is  not  recpiii^ed  in  a  complaint  as  in  an  indictment.  Hence  the  omission  of  the 
woi-d  "  felooiou^y,"  will  not  vitiate.     (People  v.  Hobertson,  8  Whee.  Cr.  Ca.,  180.) 

(7)  Upon  a  complaint  being  duly  made,  the  magistrate  has  power  to  examine  any 
witnesses  who  may  be  prefaced  by  the  complainant,  either  voluntarily  or  by  means 
of  such  process  as  the  law  allows  to  compel  the  attendance  of  witnesses.  His 
authority  is  not  limited  to  the  examination  of  Fuch  witnesses  as  shall  voluntarilv  pre- 
sent themselves  for  examination.  (People  v.  Hcks,  15  Barb.,  153.)  The  magistrate 
may  issue  subpoenas  to  compel  the  attendance  of  witnesses  on  behalf  of  the  com- 
plainant, on  such  an  examination,  which  the  witness  ia  bound,  and  maybe  compelled 
to  obey.  (Id.)  And  if  it  appears,  from  the  examination  of  the  complainant,  and 
witnesses  produced  by  him  that  a  person  is  a  material  witness,  and  a  subiKsna  is 
issued  by  the  magistrate,  to  compel  his  attendance,  and  duly  served  upon  him,  but 
he  refuses  to  attend,  and  thereupon  the  magistrate  issues  an  attachment,  and  the 
witness,  on  being  brought  before  the  magistrate,  refuses  to  be  sworn  and  testify,  the 

1032 


Chap.  2.]  Pkocbbdii«qs  in  Criminal  Casbb,  520 

It  is  hurdly  necessary  to  observe  that  the  magistrate,  in  this  pi*e- 
limiiiary   s^age  of  the  proceedings,  should  sedulously  endeavor  to 


niAgistrate  has  power  to  adjuilge  him  to  be  gruilty  of  a  criminal  contempt  and  to 
commit  him  to  prison  thex^for.     (Id,) 

Subpcenas.] — Whenever  an^  magistrate  shall  issue  any  subpoena,  in  any  criminal 
proceeding*  or  tiial,  he  must  mdorse  upon  the  back  thei*eof  a  memorandu.u  Bhowlng 
whether  the  same  was  issued  for  the  i.)eople  or  for  the  piisoner.  And  e\'erv  officer 
or  other  person  who  shall  insert  the  names  of  witnesses  in  a  subxxBna  issued  for  the 
people,  intended  for  the  prisoner,  with  intent  thereby  to  deceive  any  pei*son,  or  to 
obtain  any  pay  as  for  services  in  subpoenaing  witnesses  for  the  i>eople,  shall  be 
deemed  guilty  of  a  misdemeanor.  And  no  such  magistrate  shall  chai'ge  oi*  be 
allowed  for  moi'e  than  six  subpoenas  in  any  one  criminal  case,  nor  shall  any  board 
of  supervisors  allow  any  charge  for  issuing  or  serWng  any  subpoena,  in  any  cnminal 
case  or  proceeding,  issued  or  served  on  behalf  of  a  defendant.  (Laws  of  1845,  ch. 
180,  §  18 ;  3  R.  8.,  7th  ed.,  2548.) 

Whei*e,  in  issuing  a  criminal  warrant,  a  justice  of  the  peace  possesses  and  is 
exercising  a  general  jurisdiction  of  the  subject-matter,  and  not  a  special  jumdic- 
tion  over  a  particular  offense  created  by  statute,  and  thereby  restricted  as  to  the 
manner  of  proceeding,  all  that  is  required  to  protect  him  in  so  doing,  is  that  the 
evidence  produced  is  colorable — something  upon  which  the  judicial  nnn<l  is  called 
upon  to  act,  in  determining  the  (question  of  pi-obable  cause.  {Pratt  v.  ISogarduttf  49 
Barb.,  89.)  Where  the  afHdavit,  upon  which  an  application  for  a  warrant  was  made, 
stated,  in  substance,  that  the  defendant  did,  (fcsignedlv  and  by  false  pi'etcnse, 
obtain  from  the  complainant  one  sulky,  of  the  value  of  $J0,  by  falsely  stating  and 
representing  to  him  that  his  own  sulky  was  hard  to  I'ide  in,  and  that  ho  desired  the 
complainant's  sulky  to  go  to  Albany,  and  would  return  it  the  next  week,  but  that,  on 
the  conti-ary,  he  shipped  it  fi-om  Albany  to  Fort  Plain,  wdth  intent  to  cheat  and 
defraud  the  complainant.  Heldf  that  this  was  colorable  evidence  sufficient  to  call 
apon  the  justice  to  exercise  his  judgment  in  determining  the  propriety  of  issuing  pix)- 
cess  ;  ana  that,  having  acted  in  good  faith,  he  should  be  pi'otected.     (Id.) 

A  magistrate  has  no  authority  to  order  a  person,  accused  of  a  criminal  offense,  to  be 
committed  until  a  subsequent  day  for  examination,  without  the  accused  being  first 
hrought  before  him.  (Pratt  v.  Hill,  IG  Barb.,  303.)  Accordingly,  where  a  justice 
of  the  peace  issued  a  wan*ant  for  the  arrest  of  an  individual,  upon  a  criminal 
charge,  late  on  Saturday  night,  with  an  indorsement  thereon  directing  that  the 
accused  should  be  committed  until  the  following  Monday  for  examination  ;  and  the 
constable  ari-ested  the  accused  on  the  same  evening,  and  committed  him  to  jail  with- 
out first  bringing  him  before  the  justice ;  Jield,  that  the  Justice  had  exceeded  his 
authority ;  and  that  he,  together  with  the  constable,  and  his  assistants,  were  liable 
in  trespass.     (Id.) 

Examination  of  prosecutor,  etc.] — ^When  an  information  is  laid 
before  a  magistrate,  of  tbo  commission  of  a  crime,  he  must  examine  on 
oath  the  informant  or  prosecutor,  and  any  witne33es  he  may  produce, 
and  take  their  depositions  in  writing,  and  cause  them  to  be  subscribed 
by  the  parties  making  them.     {Code  Cr,  Pro.,  §  148.) 

Depositions,  what  to  contain.] — The  depositions  mnst  set  forth  the 
facts  stated  by  the  prosecutor  and  his  witnesses,. tending  to  establish 
the  commission  of  the  crime,  and  the  guilt  of  the  defendant.  (Id., 
§  149.) 

What  must  be  set  forth.     People  ex  rel.  Kingslcy  v.  Pratt,  22  Hun,  300. 

Iffaglstrate  other  than  the  one  who  issued  the  warrant] — If  the 

defendant  be  taken  before  a  magistrate  other  than  the  one  who  issued 
the  warrant,  the  depositions  en  which  the  warrant  was  granted  must  be 
Bent  to  that  magistrate;  or  if  they  can  not  be  procured,  the  prosecutor 
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inform  himself  of  the  true  nature  of  the  case.  If  he  entertains  sus- 
picious of  the  integrity  of  the  persons  sworu,  his  diligence  should  be 
proportionately  increased.  Instances  will  aiise  where  the  application 
for  criminal  process  is  made  from  motives  of  a  i-eprehensible  charac- 
ter ;  ill  order,  perhaps,  to  gratify  revengeful  feelings*,  or  to  procure 
the  conviction  of  some  pereon  of  an  infamous  crime,  who  is  likely  to 
be  a  witness  against  the  complainant,  and  thus  to  disqualify  him  from 
giving  testimony.  The  examination,  in  these  and  kindred  cases, 
should  bo  of  the  most  searching  character ;  lest  the  public  be  sub- 
jected to  the  expense  of  a  groundless  prosecution,  and  the  process  of 
the  law  bo  prostituted  to  the  purposes  of  fraud  and  oppression. 

The  oath  {x)  should  be  administei*ed  to  the  prosecutor  and  his  wit- 
nesses, by  the  magistrate,  previous  to  the  commencement  of  the 
examination,  (y)  That  is  required  in  order  that  the  witness  shall  be 
under  the  solemn  obligation  gf  an  oath  while  he  is  giving  his  evi- 
dence. Otherwise  he  may  inadvertently,  or  perhaps  willfully,  state 
some  particulars  erroneously  in  the  first  instance,  which,  when  after- 
wards put  to  the  test  of  an  oath,  a  sense  of  shame  may  prevent  him 
from  retracting.  The  parties  should  also  be  sworn  or  aflSrmed  to  tell 
the  whole  truth  ;  as  it  is  obvious  that  a  witness  may  answer  every 
question  correctly,  which  may  have  been  put  to  him,  and  very  prop- 
erly swear  to  the  truth  of  the  statement  so  taken  down,  as  far  as  it 
goes,  and  yet  such  evidence  may  not  contain  the  whole  truth,  and  the 
most  important  part  of  the  transaction  may  thus  remain  unknown. (;j) 

{X)  Form  and  raodo  of  administering  oaths.       (y)  4  Dowl  &  Byl.,  731.  Code  Cr.  Pro.,  S 148. 
Seo  autc  p.  192,  note  7.  {z)  1  Xan  &  Walsh,  168. 

and  bis  witnesses  must  be  summoned  to  give  their  testimony  anew. 
(Id.,  §  166.) 

Recognizances  of  iDltnessea,'] — In  any  trial  or  examination  before  a  police  justice  op 
justice  of  the  peace,  of  any  city  or  town,  of  any  person  charged  with  an  ofienae  bail- 
able by  such  magistrate,  whenever  it  shall  be  made  to  appear  to  the  satisfaction  of 
such  justice  that  such  tiial  or  examination  should  be  continued  to  some  other  day,  he 
may  take  a  recognizance  with  sufficient  surety,  by  two  fi-eeholders  or  householders, 
residents  of  the  county  in  which  the  trial  is  being  held,  for  the  appeai*ance  before 
him  on  such  day,  of  the  person  to  be  tried  or  examined  ;  and  if  such  pei-son  should 
fail  to  appear,  at  such  time,  and  abide  the  final  decision  of  said  justice,  the  recogniz- 
ance shall  be  deemed  to  be  foi'feited,  and  shall  be  pi*osecuted  like  other  forfeited 
recognizances,  and  in  addition  thei-eto,  the  justice  may  issue  his  wan*ant  for  the 
ai-i-est  of  the  pei-son  so  let  to  bail.     (Laws  of  1876,  ch.  21  ;  2  R.  S.,  7th  ed.,  2543.) 

Depositions  to  he  preserved.] — Whenever'  any  magistrate  having  criminal  juris<liction 
shall  take  any  deposition,  affidavit  or  complaint,  in  writing,  upon  which  he  shall  i^sue 
any  criminal  warrant,  8eai*ch  wairant  or  other  criminal  pi'oces'',  he  shall  file  andi>re- 
sei've  the  same,  and  on  the  demand  of  any  pereon  affected  by  the  said  warrant,  etc., 
he  shall  exhibit  the  said  deposition,  affida\'it  or  complaint  to  such  i>erson  for  his 
perusal,  and  such  j^erson,  by  himself  or  by  another,  may  take  copy  thereof.  (Laws 
of  ISCO,  ch.  05,  $  1 ;  8  R.  S.,  2542.) 
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The  magistrate  will  frequently  save   much  time  and 
labor,  by  examining  the   *  complainant  and  his  witnesses     [  *  521  ] 
before  attempting  to  reduce  any  portion  of  the  testimony 
to  writing ;  for  in  this  way,  perhaps,  he  may  be  led  to  see  at  once 
that  some  portion  of  the  testimony  is  irrelevant,  or  that  there  is  no 
ground  whatever  for  the  complaint. 

In  resi>ect  to  the  mode  of  taking  down  the  testimony,  the  magis- 
trate should  pursue,  as  near  as  may  be,  the  language  of  the 
witnesses,  (a)  The  pi-actice  of  taking  depositions,  however,  in  the 
precise  words  of  a  statute  creating  or  defining  the  offense,  hjis  been 
strongly  reprobated,  because  such  can  hardly  ever  rcseml>le  the 
language  of  the  persons  examined.  (6)  But  informations  of  this 
character  will,  nothwithstanding,  protect  the  '  magistrate,  where 
enough  appears  to  give  him  jurisdiction,  provided  it  be  not  shown 
that  he  acted  corruptly,  (c)  And  it  is,  iji  all  cases,  sufficient  to  reduce 
the  substance  of  the  testimony  to  writing. 

When  the  complaint  has  thus  been  committed  to  writmg,  it  should 
be  read  over  by,  or  to,  the  complainant,  or  witness,  carefully  and 
dclilx^rately,  so  that  he  may  perfectly  comprehend  •  it,  and  have  an 
opportunity  of  correcting  whatever  he  conceives  to  be  erroneous. 
And  if  the  complainant  be  illiterate,  the  magistrate  should  be 
especially  careful  to  read  and  explain  it,  or  to  have  it  read,  so  as  to 
satisfy  himself  that  it  is  perfectly  understood  by  the  complainant. 
If  this  be  not  done  the  witness  can  not  afterwards  be  convicted  of 
perjury,  (c?)  If  the  witness  adheres  to  the  statement  in  the  complaint 
he  should  then  be  desired  to  sign  it.  If  he  be  unal)le  to  read,  or  to 
write  his  name,  there  should  bo  subjoined,  at  the  foot  of  the  com- 
plaint, after  it  liJis  been  read  over  to  him,  "having  been  fii*st  truly 

read  by  mo  to  the  above  named ."     The  complaint  should  then 

be  signed  by  the  justice  on  the  left  side,  at  the  foot  thereof,  {e) 

If  it  be  necessary  to  use  the  intei*vention  of  an  interpreter,  he 
should  be  also  sworn  to  interpret  well  and  faithfully,  and  the  jurat  to 
the  complaint  modified  accordingly,  (^f) 

Complaint  having  been  made,  and  the  examination  of  the  complain- 
ant and  his  witnesses  completed,  the  next  duty  of  the  magistnite  is 

CO)  8  Dow.  ft  Ryl. ,8.  (d)  \  Nun  A  Walsh,  182. 

\b)  6Bin«r-fS5.  («)  M..  IhS. 

(e)  Ibid.    %  SUrk.  £y.,  426,  n.  (l).  (/ )  Id.,  184. 
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to  determine  whether  any  further  proceediugs  should  be  had,  in  the 

matter.  (8) 
[  •  522  ]         *  As  to  the  amount  of  evidence  which  the  examination 

should  present,  in  order  to  authorize  the  magistrate  to 
grant  his  warrant,  no  very  detinito  rule  h:is  been  or  can  be  laid  down. 
The  rule  that  where  there  is  a  doubly  as  to  the  defendant's  guilt,  he  is 
entitled  to  the  beuefit  of  it,  does  not  apply  to  these  preliminary  eximii- 
nations.  It  is  suihcient  if  the  testimony  shows  a  probable  ciise  of 
guilt  on  the  part  of  the  prisoner.  At  common  law,  it  seems  a  magis- 
trate might  issue  his  warrant  upon  a  gcnoml  oath  o{  suspicion  merely. 
This  was  on  the  ground  that  the  complainant  was  a  competent  judge 
of  the  mattei*s  upon  which  his  suspicion  rested.  (li)  But  our  statute 
is  framed  so  as  to  Exclude,  in  a  great  measure,  the  abuses  to  which 
such  a  pi-actice  might  lead  ;  and  undoubtedly  was  designed  to  throw 
the  duty  of  judging,  in  this^  respect,  entirely  upon  the  magistrate. 
He  should  not  regard  mere  allegations  of  suspicion,  but  the  grounds 
of  the  suspicion  — '•  the  facta  and  circumstances  must  be  laid  bcfuro 
him  ;  and  these  should  be  sufficient  to  make  it  appear  that  a  crime 
has  been  actually  committed,  and  that  there  is  probable  cause  for 
charging  the  individual  complained  of  therewith.  (/)  And  it  is  the 
duty  of  the  magistrate  m'cU  to  consider  wLit  is  sworn  to,  and  not  to 
grant  any  warrant  groundlessly  or  maliciously,  without  such  reason- 
able cause  as  might  lead  a  discreet  and  impartial  man  to  suspect  the 
party  to  bo  guilty,  {k) 

But  when  such  cause  is  shown,  he  ought  to  be  prompt  and  fearless 
in  the  discliarge  of  his  duty.  We  have  known  warrants  refused  in 
many  inst;uices  where  they  ought  to  have  issued,  because  of  some 
vague  apprehension  on  the  part  of  the  magistrate  that  he  might 
render  himself  liable  to  a  prosecution,  in  the  event  of  its  being 
ascertained  that  the  accused  was  innocent.  It  is  indeed  true  that 
should  he  issue  his  warrant  when  there  wtis  no  complaint  or  informa- 
tion on  oath  whatever,  and  no  cause  of  arrest,  he  would  be  punishable 

{h)  4  Black.  Com.,  290.  (k)  1  Chit.  Or.  L.,  3&.    2  Hawk.  P.  C,  oh.  13, 

(i)  Sco  1  Chit.  Cr.  L.,  33.    1  Hale's  P.  C,  682.    (  Id 
8  i>i.,  210.    4  Binck.  Com.,  29a.    2  Hawk.  P.  C, 
Oh.  18,  f  18.    Dick.  Ju6t.,  Warrant,  1. 

(8)  When  warrant  of  arrest  may  be  issned.] — If  the  magistrate 
be  satisfied  from  the  examination  that  the  crime  complained  of  has  been 
committed,  and  that  there  is  reasonable  ground  to  believe  that  the 
defendant  has  committed  it,  he  must  issue  a  warrant  of  arrest  {Code 
Cr.  Pro.,  §  150.) 
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for  it  (I)     The  reason  is,  that  under  such  circumBtances,  he  has  no 
juritidiction  whatever.    Where,  however,  the  magistrate  has  oteerved 
the  pi*eliiiiiiiaries  I'cquired  to  obtain  jurisdiction,  and  consequently 
where  he  has  a  right  to  adjudicate  upon  the  question  as  to  the 
propriety  of  issuing  the  wan-ant,  no  mere  error  of  opinion  or  judg- 
ment will  render  him  liable.     He  is  bound  to  decide  in  such  case,  and 
unless  he  acts  corruptly,  it  would  bo  against  both  policy  and  justice, 
if  the  law  should  allow  him  to  be  punished  because  he  did  not  decide 
rightly,  (m)     Where  the  magistrate  acts  in  bad  faith,  and 
*  grants  a  warrant  against  an  innocent  mai\;  upon  an  oath     [  *  523  ]' 
of  facts  and  circumstances  affording  no  rational  ground  of 
suspicion  whatever,  he  will  doubtless  subject  himself  to  an  action,  (n) 

2.    Warrant!. 

If  the  magistrate  deteimines  that  the  case  requires  further  pro- 
ceedings, his  next  duty  is  to  issue  his  warrant  for  the  appre- 
hension of  the  offender.  •The  warrant  to  arrest  persons  [  •524  ] 
with  a  view  of  obtaining  sureties  of  the  peace  has  been 
already  spoken  of,  in  the  next  preceding  chapter.  We  shall  there- 
fore here  confine  ourselves  to  noticing,  in  a  general  way,  the  more 
ordinary  warrant  to  ari'est  pereons  charged  with  having  committed 
Climes ;  though  in  most  i*espects,  our  observations  will  ajDply  to  both 
species  of  warrants.  (9) 

{l)i  T.  R.,  225.    IChlt.  Or.  L.,84.    8W!l8.,  894.    8  Gaines'  K,  170.    17  John.  B.,  145.    7 

U8.    9  Hawk.  P.  C.  ch.  13,  US.    Comb.,3:<9.  Wond.,  2U0. 

(m)  See  2  Stark  £v^  427.  8.    2  Mod.,  US,  220,  (n)  1  Chit.  Or.  L.,  84.    2  Hawk.  P.  C,  ch.  18, 

L  1  iirod.  A  BlQi?.,  m.   6  John.  U.,  9tj7.  9  id.,  f  18. 

(9)  The  Code  of  CrimincU  Procedwre  contains  these  provisions  respecting  warrants 
of  arrest: 

Fonn  of  vrarrant] — A  warrant  of  arrest  is  an  order  in  writing 
in  the  name  of  the  people,  signed  by  a  magistrate,  commanding  the 
arrest  of  the  defenaanti  and  may  be  substantially  in  the  following 
form: 

"  County  of  Albany  [or  as  the  case  may  bel. 

"  In  the  name  of  the  people  of  the  state  of  New  York.  To  any  peace 
officer  in  this  state  [or  in  the  county  of  Albany,  or  as  the  case  may  be, 
as  provided  in  sections  one  hundred  and  fifty-five  and  one  hundred  and 
fifty-six]. 

"  Information  upon  oath  having  been  this  day  laid  before  me,  that 
the  crime  of  [designating  it]  has  been  committed,  and  accusing  C.  D. 
thereof; 

"  You  are  therefore  commanded  forthwith  to  arrest  the  above-named 
C.  D.,  and  bring  him  before  me  at  [naming  the  place],  or  in  case  of  my 
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In  respect  to  the  form  and  requisites  of  this  species  of  warrant,  tho 
following  particulars  are  deserving  of  attention  : 

absence  or  inability  to  act,  before  the  nearest  or  most  accessible  magis- 
trate in  this  county. 

"  Dated  at  the  city  of  Albany  [or  as  the  case  may  be],  this        day  of 
,  188    . 

"  E.  F.,  Justice  of  the  peace, 
[or  as  the  case  may  be. j  " 
(§  151,  as  amended  in  1882.) 

Description  of  the  defendant  and  of  the  offsnse.] — ^The  warrant 
*mubt  specify  the  name  of  the  defendant,  or  if  it  be  unknown  to  the 
magistrate,  the  defendant  may  be  designated  therein  by  any  name.  It 
must  also  state  an  offense  in  respect  to  which  the  magistrate  has 
authority  to  issue  the  warrant,  and  the  time  of  issuing  it,  and  the 
city,  town  or  village  where  it  is  issued,  and  be  signed  by  the  magis- 
trate with  his  name  of  ofiice.     (§  152.) 

Warrant,  how  directed  and  executed.] — The  warrant  must  h9 
directed  to,  and  executed  by,  a  peace  oiiicer.     (§  153.) 

Warrant  not  directed  to  proper  officers  is  void.    Russell  v.  Hubbard,  6 
Barb.,  654. 

WTio  are  peace  officers.] — A  peace  officer  is  a  sheriff  of  a  county, 
or  his  under-sheriff  or  deputy,  or  a  constable,  marshal,  police  constable  or 
policeman  of  a  city,  town  or  village.     (§  154.) 


Warrant  issned  by  certain  judges.] — If  the  warrant  be  issued 
by  a  judge  of  the  supreme  court,  or  of  the  superior  court,  or  court 
of  common  pleas,  recorder,  city  judge,  or  judge  of  a  court  of  ses- 
sions in  the  city  and  county  of  New  York,  or  by  a  county  judge, 
or  by  a  judge  of  a  city  court,  it  may  be  directed  generally  to  any 
peace  officer  in  the  state,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delivered.     (§  155,  as  amended  in  1882.) 

By  other  magistrates.] — If  it  be  issued  by  any  other  magis- 


trate, it  may  be  directed  generally  to  any  peace  officer  in  the  county  in 
which  it  is  issued,  and  may  be  executed  in  that  county ;  or  if  the  defend- 
ant be  in  another  county,  it  may  be  executed  therein,  upon  the  written 
direction  of  a  magistrate  of  such  other  county  indorsed  upon  the  war- 
rant, signed  by  him,  with  his  name  of  office,  and  dated  at  the  city,  town 
or  village  where  it  is  made,  to  the  following  effect :  "  This  warrant  may- 
be executed  in  the  county  of  Monroe^'*  [or  as  the  case  may  be.]  (§  l5o, 
as  amended  in  1882.) 

Indorsement  in  another  connty,  how  and  when  made.] — The 

indorsement  mentioned  in  the  last  section  can  not,  however,  be  made, 
unless  upon  the  oath  of  a  credible  witness,  in  writing,  indorsed  on  or 
annexed  to  the  warrant,  proving  the  handwriting  of  the  magistrate  by 
whom  it  was  issued.  Upon  this  proof,  the  magistrate  indorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal  action,  though 
it  afterward  appear  that  the  warrant  was  illegally  or  improperly  issued. 
(§  157.) 
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1st.  77iat  it  should  show  the  county  where  it  tixis  made,  either  in  the 
body  of  tlie  %oan'aiU  or  'in  t/ie  margin.  (^)    This  is  usually  doue  by  a 

(I)  2  Hawk.  p.  C,  oh.  13, 1 83. 

Arrest  tor  felony.] — If  the  crime  charged  in  the  warrant  be  a  felony 
the  officer  making  the  arrest  must  take  the  defendant  before  the  magis- 
trate who  issued  the  warrant,  or  some  other  magistrate  in  the  same 
county,  as  provided  in  section  164.     (§  158.) 

Arrest  for  misdemeanor.] — If  the  crime  charged  in  the  warrant  be 
a  misdemeanor,  and  the  defendant  be  arrested  in  another  county,  the 
officer  must,  upon  being  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  who  must  admit  the  defendant  to  bail,  for  his  ' 
appearance  before  the  magistrate  named  in  the  warrant,  and  take  bail 
fe)m  him  accordingly.     (§  159.) 

Proceedings  on  taking  balL] — On  taking  bail,  the  magistrate  must 
certify  that  fact  on  the  warrant,  and  deliver  the  warrant  and  under- 
taking of  bail  to  the  officer  having  charge  of  the  defendant.  The  officer 
must  then  discharge  the  defendant  from  arrest,  and,  without  delay, 
deliver  the  warrant  and  undertaking  to  the  magistrate  before  whom 
the  defendant   is  required  to  appear.     (§  160.) 

Proceedings  where  bail  is  not  given.]— If,  on  the  admission  of  the 
defendant  to  bail,  as  provided  in  section  159,  bail  be  not  forthwith 
given,  the  officer  must  take  the  defendant  before  the  magistrate  who 
issued  the  warrant,  or  some  other  magistrate  in  the  same  county,  as  pro- 
vided in  section  164.     (§  161.) 


Prisoner  carried  from  connty  to  connty.] — Kxl  officer  who  has 
arrested  a  defendant  on  a  criminal  charge,  in  any  county,  may  carry 
such  prisoner  through  such  parts  of  any  county  or  counties,  as  shall  be 
m  the  ordinary  route  of  travel  from  the  place  where  the  prisoner  shall 
have  been  arrested,  to  the  place  where  he  is  to  be  conveyed  and  deliv- 
ered under  the  process,  by  which  the  arrest  shall  have  been  made ;  and 
such  conveyance  shall  not  be  deemed  an  escape.    (§  162.) 

Power  and  privilege  of  officer.]— While  passing  through  such 
other  county  or  counties  the  officers  having  the  prisoner  in  their  charge 
shall  not  be  liable  to  arrest  on  civil  process ;  and  they  shall  have  the 
like  power  to  require  any  citizen  to  aid  in  securing  such  prisoner,  and 
to  retake  him  if  he  escapes,  as  if  they  were  in  their  own  county  ;  and  a 
refusal  or  neglect  to  render  such  aid  shall  be  an  offense,  in  the  same 
manner,  as  if  they  were  officers  of  the  county  where  such  aid  shall  be 
required.    (§163.) 

Wlien  magistrate  issuing  warrant  is  unable  to  act] — When,  by 
the  preceding  sections  of  this  chapter,  the  defendant  is  required  to  be 
taken  before  the  magistrate  who  issued  the  warrant,  he  may,  if  that 
magistrate  be  absent  or  unable  to  act,  be  taken  before  the  nearest  or 
most  accessible  magistrate  fn  the  same  county.  The  officer  must,  at  the 
same  time,  deliver  to  the  magistrate  the  warrant  with  his  return  indorsed 
and  subscribed  by  him.    (§  164.) 
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statement  in  the  margin  at  the  commencement,  thus — ^^  Saratoga 
County^  8S. ;" 

2d.  It  ought  to  set  forth  the  year  and  dag  wherein  it  was  issued,  Ihiit 
in  an  action  brought  upon  an  arrest  made  by  virtue  of  it,  it  may 
appear  to  have  been  prior  to  such  arrest,  (u) 

3d.  It  must  be  in  the  name  of  the  people,  (v) 

Where  the  warrant  is  issued  for  an  offense  acrainst  the  United 
States — as,  for  example  mail  robbery — it  should  not  be  in  the  name 
of  the  people  of  the  state^  but  of  the  United  States. 

4th.  It  must  he  under  the  hand  of  (lie  justice  or  magistrate  who 
issues  it.  This  is  expressly  required  by  statute,  {id)  and  by  the  com- 
mon law.  {x) 

5th.  It  need  he  under  seal  At  common  law  it  has  been  said  a  seal 
was  necessary,  (y)     But  such  does  not  seem  to  be  the  case.  (;:?) 

6th.  It  should  not  be  general,  to  apprehend  all  persons  suspected^ 
but  should  direct  the  officer  to  apprehend  some  particular  individual ; 
otherwise  it  will  be  void.  (6) 

A  general  warrant  to  apprehend  all  persons  suspected  or  guilty  of 
a  particular  crime,  without  naming  or  describing  any  particular  per- 
son, is  illegal  and  void  for  uncertainty  :  for  it  is  not  fit  that  it  should 
be  left  to  the  officer  to  judge  of  the  ground  of  suspicion. 
[  *  525  ]     The  magistrate  is  to  •judge  of  this :  and  it  is  his  duty  to 

(tt)  2  Hawk.  p.  C,  ch.  13,  f  83.   8  Hale's  P.  (y)  4  Black.  Cora.,  2^0.    9  Hawk.  P.  C  ,  eh. 

C..111.    IChit  Cr.   L,M,8».  18,  *  21.    1  JIulea  PC,  S77. 

(V)  1  Chit.  Cr.  L..89.    2  Hawk.  P.  0.,oh.  18,  Az)  Wlllus}'  U.,   411.     liull.  N.   P.  C,  83.    1 

f  24.    4  Burn'd  J.,  853.    19  John.  &.,  279.    Code  Chit  Cr.  L.,  98.   Coile  Cr.  Pro.,  f  151. 

Cr.  Pro.,  f  151.  ib)  4  B!ack.  Com.,  281.    1  HlOe^s  P.  C,  680. 

(w)  2  R.  S., 706,  f  8.    Coilo  Cr.  Pro.,  i  161.  1  Chit.  Cr.  L.,  41,  42. 

{X)  8  Hiiwk.  P.  C,  ch.  13,  J  21.    1  Hale's  P. 
€.,  67".    1  Chit.  Cr.  L  ,  38.    4  Black.  Com.,  890. 

Defendant  in  all  cases  to  be  taken  before  a  magistrate  with- 
out delay.] — ^The  defendant  must  in  all  cases  be  taken  before  the 
magistrate  without  unnecessary  delay,  and  he  may  give  bail  at  any 
hour  of  the  day  or  night.  In  each  of  the  cities  of  New  York  or  Brooklyn, 
a  police  justice  to  be  designated  from  time  to  time  by  the  mayors  of  those 
cities,  respectively,  must  be  in  attendance  at  the  police  head-quarters  of 
the  city  from  four  o'clock  in  the  afternoon  of  each  day  to  ten  o'clock  the 
next  morning  to  take  bail  in  proper  cases,  if  bail  be  offered.     (§  165,  as 

amended  in  1882.) 

Can  not  commit  defendant  for  future  hearing  until  be  is  brought  before 
court.     Pratt  v.  Hill,  16  Barb.,  803. 

Magistrate  other  than  the  one  who  issued  warrant.!— If  the 

defendant  be  taken  before  a  magistrate  other  than  the  one  who  issued 
the  warrant,  the  depositions  on  which  the  warrant  was  ^ranted  must  be 
sent  to  that  magistrate,  or  if  they  can  not  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testimony  anew. 
(§  166.) 
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^ve  certain  and  precise  directions  to  the  person  who  is  to  execute  the 
warrant,  (c) 

7th.  The  nafue  of  the  person  to  be  apprehended^  should  be  accu- 
rately stated  if  known  ;  and  must  not  be  left  in  blank,  to  be  filled  up 
afterwards,  {d)  (10)  If  the  name  inserted  be  not  the  right  one,  or  be 
fictitious,  merely,  the  arrest  can  not  be  justified,  even  though  the  per- 
son arrested  be  the  one  intended  ;  unlc^  indeed  he  is  known  as  well 
by  the  name  in  the  warrant  as  by  his  true  name,  (e)  (11)  But  if  the 
name  of  the  party  be  unknown,  the  warrant  may  be  issued  against 
him  by  the  best  description  the  nature  of  the  case  will  allow ;  as — 
•*  The  body  of  a  man  whase  name  is  unknown,  but  whose  person  is 
well  known,  and  who  is  employed  as  the  driver  of  cattle,  weai-s  a 
idiite  hat  and  has  lost  his  right  eye."  (/)  Yet  a  warrant  to  appre- 
hend ** Hood  [omitting  the  christian  name]  of  B.  in  the  parish 

of  F.,  by  whatsoever  name  he  may  be  called  or  known,  the  son  of 
Samuel  Hood,  to  answer,"  &c.,  wiis  held  defective,  as  omitting  the 
christian  name,  and  assigning  no  reason  for  the  omission,  nor  giving 
any  distinguishing  particulars  of  the  individual.  ((7) 

8th.  The  wai^ant  must  recite  the  accusation  made  by  the  complaint 
This  is  required  by  statute.  (Ji)  (12)     At  common  law  it  was  deemed 

(e)  I  Knn  A  Walsh,  190.    8Buit.,1766.  Wend.,  350.    4  id.,  6&5.    9  id.,  820.     2  Taunt, 

((i)  1  CLiifc.  Or.  L.,  3U.    2  liale'tt  P.  C,  114.    K.,  4uu. 
Fost,,  312.    Cod©  Cr.  Pro.,  h  152.  (/)  I  Chit.  Cr.  L.,  89,  40.    1  Hale's  P.  C,  577. 

(e)  8  East,  888.    6  Cowen,  456.    7  id.,  833.    8       Kg)  Rex  v.  Iluod,  1  M.  &  M.,  281. 

(A)  2  tt.  S.,  706,  $  3.    Cod6  Cr.  Pro.,  S 131. 

(10)  Description  of  defendant  and  the  oflfensa] — ^The  warrant 
must  specify  the  name  of  the  defendant ;  or  if  it  be  unknown  to  the 
magistrate,  the  defendant  therein  may  be  designated  by  any  name. 
(Code  Cr.  Pro.,  §  152.) 

(11)  A  warrant  reciting  a  complaint  agrainst  John  R.  Miller,  for  a  felony,  and  com- 
nn^nAing  the  officer  to  arrest  *'  the  said  IViUiam  Miller,"  is  no  justiilcaiion  for  the 
arrest  of  John  R.  Miller,  though  he  was  the  person  intended.  (MiUer  y.  Foley^  28 
Barb.,  630.) 

(12)  The  statntes  of  this  state  require  that  all  criminal  warrants  shaU  show  the 
offense  with  which  the  accused  is  charged.  They  must  recite  the  accusation,  or  they 
are  void.  But  it  aeeina  that  there  are  exceptions  to  this  i*ule.  (BlytJie  v.  TompkinSp 
2  Ab.  Pr.,  4t58.) 

A  warrant,  issued  by  a  lustice,  for  the  arrest  of  a  person  charged  with  larceny, 
which  recit^  a  distinct  charge  of  lai*i;eny  against  the  accused,  is  not  renderecl 
invalid  by  the  omission  of  an  allegation  as  to  the  value  of  the  pvo{)erty  stolen. 
{Pajfnev.  Barnes^  5  Barb.,  465.)  I'he  only  effect  of  such  an  omission  is,  that  the 
offense  charged  will  be  deemed  to  be  petit  mstead  of  grand  ]ai*ceny,  and  a  magis- 
trate of  the  county  in  which  the  person  accused  is  arrested,  will  be  authorized  to 
admit  him  to  bail.  (Id,)  All  the  statute  requires  is  that  the  warrant  shall  i*ecito 
tiie  accusation.  The  recital  in  such  wari*ant,  of  the  complaint,  is  presum^^tive  evi« 
drace  of  the  fact  that  such  complaint  has  been  made.  {Id.)  An  omission  m  a  war- 
not  of  arrest  which  is  merely  clerical,  and  is  apparant,  and  which  Joes  not  mislead 
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rather  discretionary  than  necessary  to  set  out  the  accusation  in  the 
warrant,  but  the  practice  of  doing  so  has  been  universally  recom- 
mended, (i)  It  is  stated  in  the  marginal  note  to  Atchinson  v.  Spen- 
cer,  {k)  by  way  of  semble,  *'•  that  in  no  case  is  it  indispensable  that  a 
warrant  issued  by  a  magistmte  upon  a  criminal  complaint,  should 
state  upon  its  face  the  offense  charged/'  The  decision  there,  how- 
ever, was  made  under  the  act  of  1813,  for  suppressing  immorality, 
and  the  section  in  virtue  of  which  the  warmnt  spoken  of  was  issued, 
is  entirely  ftlent  respecting  its  fomi.  (?)  The  court  were  conse- 
quently only  called  upon  to  declare  and  apply  the  common  law, 
which  is  undoubtedly  as  stated.  But  the  language  of  the  Kevised 
Statutes  is  *^  the  justice  shall  issue  his  wai-rant,  &c.,  reciting  the  aasur 
sation."  In  all  warrants,  therefore,  issued  for  the  apprehension  of 
pci'sons  mider  that  provision,  it  is  undoubtedly  the  only  safe  course  ; 
and  in  the  absence  of  authority  we  venture  the  opinion  that  it  is 
indispensable  to  the  validity  of  the  warrant,  that  it  should  contain  a 
recital  of  the  accusation,  or  sometliing  equivalent  to  it.  Not  that 
the  evidence  given  on  the  examination  need  be  stated  at  length  ;  but 

enough  should  appear  on  the  £eu^  of  it  to  inform  the 
[  *  526  ]     accused   of  the  specific  offense  with  which  *  he  stands 

charged,  and  the  place  where  it  was  committed,  so  that  he 
may  know  what  preparations  to  make  in  order  to  meet  it,  (jn) 

That  this  is  the  true  construction  of  the  statute  appeai-s,  more- 
over, we  think,  by  a  subsequent  provision,  which  requires,  in  respect 
to  trials  before  courts  of  special  sessions,  that  after  the  coui-t  are 
organized  *^  the  charge  made  against  the  defendant,  as  stated  in  the 

«)  Soo  1  Chit.  Or.  L.,  41.    2  Halo's  P.  C,  111.       (2)  See  8  R.  L.,  1813. 196,  f  9. 
Iicl.,6s0.    Cro.Jao.,8L    2Wme8,lS8.  (»)  See  1  Chit  Cr.  L.,  48.  8Wll8.,158. 

(ik)  9  Wend.,  62. 

any  one,  or  pi'ejudice  the  defendant,  will  not  render  such  warrant  invalid.  {IdJ^ 
It  18  Buiiicient  that  a  criminal  warrant  indicate,  with  I'easonable  certainty,  theoUcnae 
sought  to  be  chai'ged.  (Pratt  v.  Bogardus,  49  Bai*b.,  89.)  The  place  where 
the  offense  was  committed,  as  well  as  other  facts  sutficient  to  constitute  an  offbnfie» 
must  be  stated,  in  the  warrant  of  arrest,  if  issued  before  indictment.  (Blythe  v. 
Ibinpkins,  2  Ab.  Pr.,  468.) 

Where  a  wairant,  issued  by  a  justice  of  the  peace,  after  stating  time  and  place* 
alleged  that  the  defendant  **  designedly,  by  false  pretenses,  did  obtain  from "  the 

complainant,  "  one  sulky  of  the  value  of  |30,  the  property  of ,  with  intent  to 

cheat  and  defraud  **  the  complainant ;  held  that  this  was  a  valid  warrant  ujx)n  the 
complaint,  for  obtainin^^  property  by  false  pretenses,  although  the  pretenses  nsed 
were  not  set  out  therein.  (Pratt  v.  Bogardue,  49  Barb.,  89.)  A  criminal  warrant 
should  contain  a  command,  or  a  I'equirement  in  the  nature  thereof,  to  the  person  to 
whom  the  warrant  is  directed,  to  make  the  arrest.  A  mere  authority,  in  the  nature 
of  11  license  or  permisdon  to  make  the  arrest,  would  not  be  a  warrant  within  the  stat- 
ute, or  at  common  law.    (Abbott  v.  Boothj  51  Barb.,  546.) 
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warrant  of  arrest  or  commitment,  shall  be  distinctly  read  to  such 
defendant,  who  shall  be  requii-ed  implead  thereto^* (n)  If  no  charge 
18  stated  in  the  warrant,  it  would  seem  that  the  couii;,  in  that  case, 
could  not  require  the  defendant  to  plead,  and  consequently  would 
not  be  able  to  proceed. 

In  case  the  wan-unt  is  executed  out  of  the  coimty  in  which  the 
magistrate  resides,  and  where  the  offender  may  be  bailed  by  a  magis- 
trate other  thxui  the  one  who  issued  it,  if  the  offense  be  not  punish- 
able with  death  or  impiisonmeut  in  the  state  prison,  most  cleai*ly  the 
warrant  must  show  the  nature  of  the  offense,  and  the  county  or  place 
where  it  was  committed.  For,  in  determining  whether  the  offense  is 
bailable  such  magistrate  is,  by  the  express  terms  of  the  statute,  to  be 
guided  by  the  offense  as  **  charged  in  the  warrant."  (/>)  And  how, 
except  by  what  shall  appear  on  the  face  of  the  warrant,  is  he  to 
ascertain,  under  the  next  section,  {p)  *^  the  coimty  whei*e  the  offense 
shall  be  alleged  to  have  been  committed,"  so  as  to  recognize  the 
accused  accordingly  ? 

But  a  warrant  need  not  contain  the  facts  on  which  the  charge 
made  is  predicated.  It  is  sufficient,  in  this  respect,  if  the  nature 
of  the  offense  be  clearly  specified,  (y) 

Where  a  pei*son  was  convicted  before  a  court  of  special  sessions,  on 
a  complaint  for  feloniously  taking  property,  and  neither  the  complaint 
nor  waiTont  of  arrest  stated  the  value  of  the  property,  nor  the  place 
where  the  offense  arose,  it  was  held  that  the  Qpnvictiou  was  erro- 
neous, (r) 

Sth.  27ie  toarrant  must  be  properly  directed.  It  must  be  directed 
to,  and  executed  by,  a  peace  officer.     {Code  Cr.  Pro.^  §  153.) 

A  peace  officer  is  a  sheriff  of  a  county,  or  his  under-sheriff  or 
deputy,  or  a  constable,  marshal,  police  constable  or  policeman  of  a 
city,  town  or  village.     {Jd,,  §  154.)  (13) 

(«)  8 R.  S.,  713, $ 7.    8i.l.,7thed..55l(J.  («)lHiU,877. 

io)  Id  .  706,  i  7.    Cwlo  Cr.  Pro.,  J  lOU.  (r)  2  id.,  281. 

(p)  Ibia. ,  i  8.    Co<l«  Cr.  Pro.,  i  11^. 

(13)  JMfrection  and  execution  of  vxirrant  of  arrest, 

Wazxant  issned  by  certain  jndgea] — ^If  the  warrant  bo  issued  by  a 
judge  of  the  supreme  court,  or  of  the  superior  court  or  court  of  common 
pleaSy  recorder,  city  judge,  or  judge  of  a  court  of  general  sessions  in  the 
city  and  county  of  New  x ork,  or  by  a  county  judge  or  by  a  judge  of  the 
dty  oourty  it  may  be  directed  generally  to  any  peace  officer  in  the 
state,  and  may  be  executed  by  any  of  those  officers  to  whom  it  may  be 
deUvered.    (Code  Cr.  Pro.,  §  165,  as  amended  in  1882.) 
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A  warrant  not  directed  to  any  particular  person  in  office,  is  bad.  {() 
It  has  been  decided,  however,  in  Pennsylyania,  that  a  warrant  directed 

by  a  justice  of  the  peace/*  to constable,"  is  well  dii*ected  if  it 

is  executed  by  the  proper  coiistiible  of  the  district,  (w) 

At  common  law,  prior  to  our  statutes  and  Codes,  it  wjis  usual, 
and  perhaps  in  strictness,  the  most  regular,  for  a  justice  of  the  peace 
to  direct  his  warrant  to  a  constable  instead  of  the  sherifl' ;  for  con- 
stables are,  by  the  common  law,  regarded  as  the  proper  and  known 
officers  of  a  justice,  {v)  (14)  And  Mr.  Chitty  h:is  laid  it 
[  *  527  ]  down  that  in  England,  *  if  an  act  of  parliament  direct  that 
a  justice  shall  issue  a  waiTant,  and  do  not  state  to  whom 

(0   Addis.,  S76.  (v)  1  Salk.,  881. 

(tt)  6  Binn.,  123 

Issued  by  other  magi8trate&] — If  it  be  issued  by  any  other 


magistrate,  it  may  be  directed  generally  to  any  peace  officer  in  the  coimty 
in  which  it  is  issued,  and  may  be  executed  in  that  county ;  or,  if  the 
defendant  be  in  another  county,  it  may  be  executed  therein,  upon  the 
written  direction  of  a  magistrate  of  such  other  county  indorsed  upon  the 
warrant,  signed  by  him  with  his  name  of  office,  and  dated  at  the  city, 
town  or  village  where  it  is  made,  to  the  following  effect :  This  warrant 
may  be  executed  in  the  county  of  Monroe  [or  as  uie  case  may  be.]  (Id., 
§  156,  as  amended  in  1882.) 

Tho  direction  is  an  essential  part  of  every  warrant.  Unless  it  is  directed  to  the 
sheiiff,  or  the  constables  of  the  county,  or  town,  or  some  individual  officer,  or  to  some 
individual  by  name,  who  is  not  an  officer,  it  is  not  a  proper  or  sufficient  waii'ant. 
(Abbott  V.  Booths  51  Bai'b.,  546.)  At  common  law,  a  waiTant  might  be  dii-ected  to 
some  indiffei-ent  person  who  was  not  an  officer ;  but  the  practice  should  not  be  resorted 
to,  if  an  officer  can  conveniently  be  found.  (Id,)  But  where  the  wan*ant  is  dii^ected, 
in  the  body  thereof,  **  to  the  sheriff  or  any  constable  of  the  county'*  in  which  the 
magistrate  resides,  an  authority  can  not  be  conferred  upon  a  person  who  is  not  an 
officer,  to  execute  the  same  by  an  indorsement  on  the  back  thereof,  signed  by  the 
justice  "  authorizing  and  empowering  **  such  person  to  arrest  the  defendant  and  bring 
him  before  the  justice.  Such  an  indoi'sement  is  not  a  dii'ection  to  the  person  named 
therein ;  and  the  warrant  will  affoinl  no  justification  for  an  arrest  made  under  it. 
(Id.) 

A  warrant  legally  issued  can  only  be  dii'ected  to  an  officer  of  the  county  in  which 
the  justice  of  the  i>eace  who  issued  it  was  a  magistrate ;  and  such  officer  can  execute 
the  warrant  in  that  county,  only ;  unless  the  defendant  has  escaped  to  or  is  in  another 
county  "  out  of  the  juiisiction  of  the  magistrate  who  issued  the  waiTant,"  and  tiien 
only  upon  proof  of  the  handwriting  of  the  magistrate  who  issued  it  being  furnished 
to  the  officer  in  the  latter  county,  and  obtaining  his  indorsement  of  the  warrant. 
(People  V.  STiaver,  4  Park.,  45.)  Such  indorsement  would  authorize  the  officer 
bringing  the  wairant,  or  any  other  officer  to  whom  it  may  have  been  dii*ected,  to 
execute  the  wai-rant  in  the  county  whei*e  it  was  indorsed.  (Id.)  It  would  extend 
the  jurisdiction  of  the  officera  of  the  county  in  which  the  magistrate  issuing  the  wai^ 
rant  resided,  to  the  county  in  which  the  warrant  was  indorsed ;  but  it  would  not  con- 
fer any  power  npon  an  officer  of  the  latter  county  to  arrest  the  defendant*  anvwhere, 
not  even  in  his  own  county,  nor  to  take  the  defendant  out  of  his  county*  bNen>re  any 
magistrate  in  the  county  in  which  the  warrant  was  issued.     (Id,) 

(14)   CONSTABLBS. 

Are  toum  officers.]— In  this  state,  constableB  are  cl Based  among  town  oflioers.  (1 
R.  S.,  345,  846 ;  id.,  7th  ed.,  817.) 

lOU 
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it  shall  be  directed,  it  must  be  directed  to  the  constable,  and  not  to 
the  sheriff,  unless  such  power  be  given  by  the  act.  (w) 

(w)  1  Obit.  Or.  L.,  38.    2  Ld.  Rajm.,  1193.    I  Salk.,  381,  S.  a 

SligUnlity.] — No  person  is  eligible  to  the  office  of  constable,  unless  he  be  an 
elector  of  the  town  for  which  he  shall  be  chosen.  (1  R.  S.,  845,  }  11 ;  id.,  7th  ed., 
817.)  A  constable  most,  in  good  faith,  l>e  an  actual  resident  of  the  town  or  wni*d  in 
which  he  is  chosen  or  appointed.  (ItL,  346,  {  21,  as  amended  by  Laws  of  1872,  ch. 
788 ;  1  R.  S.,  7th  ed.,  819.) 

Tenure  of  office,] — Constables  hold  their  offices  for  one  year,  and  until  others  ai'e 
chosen  or  appointed  in  their  places,  and  have  qualitied.  (1  R.  S.,  347,  {  30 ;  id.,  7th 
ed.,  820.) 

In  counties  containing  more  than  800,000  inhabitants,  the  terms  of  office  of 

constables  in  the  several  towns  therein  is  five  yeai-s  from  the  first  day  of  January. 
Their  nimiber  is  five ;  one  being  elected  annually,  after  the  first  election.  (Laws  of 
18S1,  ch.  564,  5  13;  1  R.  S.,  7th  ed.,  826.) 

Number;  how  chosen,'] — The  electoraof  each  town  have  power,  at  their  annual  town 
meeting,  to  determine  what  number  of  constables,  not  exceeding  five,  shall  be  chosen 
in  such  town,  for  the  then  ensuing  year.     (1  R.  S.,  340,  {  5,  sub.  1 ;  id.,  7th  ed.,  808.) 

Constables  are  to  be  chosen  by  ballot.     (1  R,  8.,  7th  ed.,  816,  §  2.) 

Oath  of  offi/x;  tfccttrifj^.]— Every  person  chosen  or  appointed  to  the  office  of  con- 
stable, bcifore  he  entei's  on  the  duties  of  his  office,  and  within  eight  days  alter  he 
shall  be  notified  of  his  election  or  appointment,  must  take  and  subscribe  the  consti- 
tutional oath  of  office,  and  execute,  in  the  presence  of  the  supervisor  o;*  town  clei*k, 
of  the  town,  with  at  least  two  sufficient  sureties  to  be  approved  by  the  supervisor  or 
town  clerk,  an  instrument  in  wi*iting,  by  which  such  constable  and  his  sui'eties  shall 
jointly  and  severally  agi-ee  to  pay  to  each  and  eveiy  person  who  may  be  entitled 
thereto,  aU  such  sums  of  money  as  the  said  constable  may  become  liable  to  pay  on 
account  of  any  execution  which  may  be  delivei'ed  to  him  for  collection ;  and  shall 
also  lointly  and  severally  agree  and  become  liable  to  pay  each  and  every  such  per- 
son, tor  any  damages  which  he  may  sustain  fi-om  or  by  any  act  or  thing  done  by  said 
constable,  by  virtue  of  his  office  of  constable.  (1  R.  S.,  346,  }  21,  as  amended  by 
Laws  of  1872,  ch.  788 ;  1  R.  8.,  7th  ed.,  818.) 

The  supervisor  or  town  clerk  must  indorse  on  such  instrument,  his  approba- 
tion of  the  sureties  thei*ein  named,  and  must  then  cause  the  same  to  be  filed  in  the  office 
of  the  town  clerk ;  and  a  copy  of  such  instrument,  certified  by  the  town  clerk,  shall 
be  presumptive  evidence,  in  all  courts,  of  the  execution  thei'eof  by  such  constable 
and  his  sureties.     (1  R.  8.,  346,  §  22 ;  id.,  7th  ed.,  819.) 

All  actions  upon  such  bond  must  be  pix)8ecuted  within  two  years  after  the 

expiration  of  the  year  for  which  the  constable  was  elected.     (Id..,  }  23.) 

Fbilure  to  take  oath  or  give  security.] — If  any  person,  chosen  or  appointed 

to  the  office  of  constable,  shall  not  give  such  security,  and  take  such  oath,  within 
the  time  limited  for  that  purpose,  such  neglect  is  to  be  deemed  a  refusal  to  serve, 
(/d.,  }  24.) 

By  the  act  of  1881,  ch.  564,  it  is  provided  (§  12)  that  all  town  officers  (with 

certain  specified  exceptions),  shall,  before  the  commencement  of  the  term  for  which 
they  are  elected  or  chosen,  or  if  appointed  to  fill  vacancies,  within  eight  days  after 
their  appointment,  severaUy  take  the  constitutional  oath  of  office,  and  file  the  same 
in  the  office  of  the  town  clerk,  and  also  within  the  same  time,  file  therein  the  bonds, 
if  any,  which  are  required  to  be  given  by  them  for  the  faithful  discharge  of  their 
duties.  In  case  of  a  failure,  neglect  or  refusal  to  do  so,  a  vacancy  shall  thereupon 
he  created,  which  shall  be  filled  by  apxx)intment,  in  the  manner  prescribed  by  that 
act     (1  R.  8.,  7th  ed.,  825.) 

--- —  By  the  MUitary  Code  (Laws  of  1870,  ch.  80,  $  218),  it  is  pro\nded  that,  in 
addition  to  the  bond  now  required  by  law  to  be  given  by  a  sheriff,  constable,  or 
other  officer,  for  the  faithful  discharge  of  his  duties,  such  named  officers  shall  exe- 
cute a  bond  for  the  payment  of  all  moneys  by  them  collected  under  the  provnsions 
of  that  act ;  and  the  sureties  of  such  officers  thereby  authorized  to  collect  fines  and 
penalties,  shall  be  liable  for  any  official  delinquency  under  that  act.  Such  bonds  are 
to  be  approved  by  the  county  judge  of  the  county  in  which  such  sheriff,  constable 
or  other  officer  resides.  (1  R,  8.,  7th  ed.,  780.) 
Oatkf  hefcn  vthom  toAeik}— The  oath  of  office  of  a  constable  may  "be  wqlV 
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The  warrant  may  moreover  be  directed  to  some  indifferent  person, 
by  name,  who  is  no  officer ;  for  a  justice  may  authorize  any  one  to 

scribed  and  sworn  before  the  town  clerk  of  the  town  in  which  he  shall  be  elected. 
Such  oath  most  be  administco^  and  certified  without  fee  or  reward.  (Lavrs  of  1838, 
ch.  172,  51;  1  R.  S.,  7th  ed.,  820.) 

Vacancies.] — If  any  town  shall  omit  or  neglect,  at  its  annual  town  meeting,  to 
choose  its  proper  officers,  or  any  of  them,  it  shall  be  lawful  for  any  three  justices  of 
the  peace  of  said  town,  by  a  warrant  untler  their  hands  and  seals,  within  five  days 
after  such  town  meeting,  to  ap])oint  such  officer  or  officers,  and  the  person  or  persons 
so  appointed  shall  hold  their  ]*e8pective  offices  until  others  are  chosen  or  appointed 
in  their  places,  and  shall  have  the  same  powers,  and  be  subject  to  the  same  duties 
and  penalties  as  if  they  had  been  duly  chosen  by  the  electors.  But  if  the  justices <rf 
the  peace  fail  to  so  appoint^  it  shall  be  the  duty  of  the  town  clerk,  within  thiriv  days 
thereafter,  to  call  a  special  town  meeting  for  the  purpose  of  electing  such  omcer  or 
officers.  (1  R.  S.,  347,  }  31,  as  amended  by  L.  of  1874,  ch.  543  ;  1  R.  S.,  7th  ed,, 
821.) 

The  justices  making  such  apxx)intment  shall  cause  such  warrant  to  be  forth- 
with filed  in  the  office  of  the  town  clerk,  who  shall  forthwith  give  notice  to  the  per- 
son appointed.     (Id.f  348,  }  32.) 

By  resignation.] — Any  three  justices  of  the  peace  of  a  town  may,  for  suffi- 
cient cause  shown  to  them,  accept  the  resignation  of  a  constable ;  and  whenever 
they  shall  accept  any  such  resignation,  they  shall  forthwith  give  notice  thereof  to 
the  town  clerk,     (/d.,  $  33.) 

By  refusal  to  serve;  death;  resignation,  etc.] — If  any   person    elected, 

chosen  or  appointed  to  the  office  of  constable  shaU  refuse  to  serve,  or  shall  die,  or 
resign,  or  remove  out  of  the  town,  or  become  incapable  of  serving,  before  the  next 
annual  town  meeting  after  he  shall  be  elected,  chosen  or  appointed,  the  town  clerk 
must,  within  eight  days  after  the  happening  of  such  vacancy,  on  the  petition  of  not 
less  than  twenty-five  legal  votera  of  the  town,  call  a  special  town  meeting  for  the 
purpose  of  supplying  the  same.  In  case  a  special  town  meeting  be  not  so  called 
and  not  otherwise,  thou  and  not  otherwise,  any  vacancy  so  occiuTing  must  be  filled 
by  appointment  made  by  not  less  than  three  justices  of  the  peace  of  the  town.  But 
this  section  shall  not  apply  to  the  filling  of  vacancies  in  any  town  office  wheinj  special 
pix^'ision  is  made  by  law  for  the  mode  and  manner  of  filling  the  same.  (/cZ.,  §  34, 
as  amended  by  L.  of  1881,  ch.  391.) 

If  the  electors  shall  not,  within  fifteen  days  after  the  happening  of  such 

vacancy,  sup])ly  the  same  by  an  election  at  town  meeting,  the  same  shall  be  supplied 
by  the  justices  of  the  town  iii  the  like  manner,  and  with  the  like  effect,  as  above  Dro- 
vided.      (Id.,  §  35.) 

Whenever  a  vacancy  shall  occur  in  any  town  office  which  justices  oi  ..oe 

peace  are  authorized  to  fill,  and  there  shall  be  less  than  three  justices  residing 
m  the  town  in  which  such  vacancy  shall  occur,  the  justice  or  justices  residing  in 
such  town  may  associate  with  themselves  one  or  more  justices  of  the  peace  from 
any  adjoining  toN\Ti  as  may  be  necessary  to  make  the  nmnber  of  three ;  and  such 
thi*ee  justices  shall  have  the  like  power  to  fill  such  vacancy  as  it"  they  were  respect- 
ively justices  of  the  town  in  which  the  vacancy  occurred.  (Id.,  }  37,  as  added  by  L. 
of  1830,  ch.  320,  {  8.) 

Neglecting  duty;  conniving  at  escapes,  etc.] — If  any  sheriff,  jailer,  coroner,  marshal 
or  constable  shall 

1.  "Willfully  and  coiTuptly  refuse  to  execute  any  lawful  process  directed  to  them, 
requiring  the  apprehension  or  confinement  of  any  person  charged  with  a  criminal 
offense;  or 

2.  Shall  corruptly  and  willfully  omit  to  execute  such  process,  by  which  such  person 
shall  escape ;  or 

3.  Shall  willfully  refuse  to  receive  in  any  jail  under  his  charge,  any  offender  law- 
fully committed  to  such  jaU,  and  ordered,  to  be  confined  therein,  on  any  criminal 
charge  or  conviction,  or  on  any  lawful  process  whatever ;  or 

4.  Shall  willfully  suffer  any  offender  lawfully  committed  to  his  custody  to  escape 
and  go  at  large ;  or 

6.  Shall  receive  any  gratuity  or  reward,  or  any  security  or  engagement  for  the 
same,  to  procure,  assist,  connive  at  or  penuit,  any  prisoner  in  his  custody,  on  any 
civil  process,  or  on  any  criminal  chai*ge  or  conviction,  to  escape,  whether  anch  escape 
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be  his  officer  whom  he  picnses  to  make  such  ;  but  no  private  pei*son 
can  be  compelled  to  execute  it,  and  hence  it  is  better,  in  general,  to 
direct  it  to  an  officer,  {x) 

{X)  2  Hawk.  P.  C  ,  ch.  18,  $  27  1  Chit.  Cr.  L.»  38.  1  Hale's  P.  C,  581.  2  id.,  110»  111.  1  Snik., 
847.    3  Wend.,  8M. 

be  attempted,  or  effected,  or  not ;  he  shall,  upon  conviction,  be  punished  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  $1,00U,  or  by 
both  each  fine  and  imprisonment.     (2  R.  S.,  684,  }  18 ;  3  id.,  7th  ed.,  2507.) 

Every  sheriff,  oonstable,  etc.,  who  shall  be  convicted  of  any  offense  specified  in  the 
last  section^  shall  forfeit  his  office,  and  shall  be  foi-ever  disqualified  to  hold  any  office 
or  place  of  trust,  honor  or  profit  mider  the  laws  or  constitution  of  this  state.     {Id.9 

Oommanding  assistance.] — All  sheriffs,  constables,  mai*shals  or  other  persons  law- 
fully aathorized  to  execute  any  criminal  process,  shall  have  the  same  power  to  com- 
mand assistance  therein,  and  in  securing  and  conveying  to  the  pi'oper  jail,  or  befoi-e 
the  proper  magistrate,  any  pei'son  duly  arrested  by  them,  in  the  like  cases  and  in 
the  same  manner  as  provided  by  the  7th  chapter  of  the  thii'd  part  of  the  Revised 
Statutes ;  and  every  person  wiliftdly  and  unlawfully  disobeying  such  command  shaU 
be  deemed  guilty  of  a  misdemeanor.     (2  R.  S.,  745,  §  23 ;  3  id.,  7th  ed.,  2675.) 

Duty  under  act  **to  prevent  and  punish  prize- fightiiig.**] — It  is  the  duty  of  all  sher- 
iffs, constables,  policemen  and  watchmen  who  shall  have  reasonable  gi-ounds  to 
believe  that  any  offense  specified  in  this  act  is  about  to  be  committed  within  their 
jurisdiction,  to  make  complaint  under  the  act  to  some  magistrate  within  their  juris- 
diction ;  and  if  an^  such  officer  shall  willfully  neglect  his  duty  in  this  I'espent,  he  shall 
be,  upon  conviction,  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his  office. 
(Laws  of  1859,  ch.  37,  }  4  J  3  id.,  7th  ed..  2524.) 

Power  and  duty  in  arresting  persons  disguised,  etc.] — Every  sheriff,  deputy  sheriff, 
constable,  etc.,  may,  of  his  own  authority,  and  without  process,  an-est,  secui-e  and 
convey  to  any  magistrate  residing  in  the  county  whei-e  such  an-est  shall  be  made, 
any  person  who  shall  be  found  having  his  face  painted,  discolored,  covei-ed  or  con- 
ceal^ or  being  otherwise  disguised  in  a  manner  calculated  to  prevent  him  fi*om 
being  identified,  to  be  examined  and  proceeded  against.  And  it  is  the  duty  of  any 
cmch  office?,  when  any  of  them  shall  discover  any  pei-son  with  his  face  so  painiecf, 
discolored,  covered  or  concealt»d,  or  l)eing  otherwise  disguised  as  afoi'esaid,  innuedi- 
alely  to  arrest,  secure  and  convey  such  jiei-son  to  any  such  magistrate,  to  be  pi-o- 
ceeded  with  according  to  law.  And  whenever  any  such  officer  shall  i^eceive  ci-ecUble 
information  of  any  i)erson  having  his  face  so  painted,  discolored,  covered  or  con- 
cealed, OP  being  otherwise  disguised  as  afoi-csaid,  it  is  the  duty  of  every  such  officer 
forthwith  to  pui*sue  such  person,  and  arrest,  secure  and  convey  him  to  such  magis- 
trate.   (Laws  of  1845,  ch.  3,  §}  1»  ^  ;  ^  R-  3*  7^^  e^*  18^6.  }  2.) 

—  In  the  execution  of  the  duties  prescribed  by  the  last  foregoing  section,  any 
sheriff,  constable,  mai*shal  or  other  peace  officer  is  authorized  to  command  any  male 
inhabitant  of  his  county,  or  as  many  as  he  shall  think  pi*oper,  to  assist  him  in  seizing, 
arresting,  confining  and  conveying  to  any  such  magistrate,  and  committing  to  the 
common  jail  of  the  county,  every  person  with  his  face  so  painted,  etc.,  or  being  other- 
wise disguised  as  aforesaid.  Ancf  any  inhabitant  so  commanded  may  provide*  himself 
or  be  provided  with,  such  means  and  weapons  as  the  officer  giving  such  command 
shall  designate.     {Id.t  §  3.) 

^ees  of  constables,  in  criminal  eajte.s.] — Constables  shall  hereafter  be  allowed  the 
fees  hereinafter  stated,  for  the  following  services  in  criminal  cases :  For  serving  a 
warrant,  seventy-five  cents  ;  for  every  mile  traveled,  going  and  returning,  ten  cents; 
for  taking  a  defendant  into  custody  on  a  mittimus,  twenty-five  cents ;  for  every  mile 
traveled  m  taking  a  prisoner  to  jail,  going  and  returning,  ten  cents ;  for  serving 
every  subpcdna,  twenty-five  cents  ;  for  every  mile  traveled  in  serving  each  subiMBna, 
going  ancf  returning,  five  cents  ;  for  notifying  a  complainant,  twenty-five  cents ;  for 
every  mile  traveled  in  notifying  a  complainant,  five  cents,  going  and  returning ;  for 
keepingaprisonerafter  being  Drought  before  the  justice,  and  by  his  direction,  in 
custody,  one  doUar  i>er  day  ;  for  taung  charge  of  a  jury  during  their  deliberations, 
fifty  cents ;  for  attending  any  court  pursuant  to  a  notice  from  the  sheriff,  for  that 
purpose,  two  dollars  for  each  day,  and  five  cents  a  mile  for  each  mile  traveled,  in 
goixig  to  and  returning  from  such  court,  which  fees  shall  be  chargeable  to  the  county, 
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But  in  no  case  is  the  warrant  to  be  directed  to  the  party  interested 
to  execute  it ;  and  if  the  justice  should  so  direct  it,  he  would  act 
contrary  to  his  oath  of  office,  (y) 

(y)  2  Null  &  Walsh,  138. 


and  shall  be  paid  by  the  treasurer  thereof,  on  the  production  of  the  certiticate  of 
the  clerk,  specifying  the  number  of  days  and  distance  traveled.  (Laws  of  1860, 
ch.  692,  }  8,  as  amendeil  by  L  of  1877,  ch.  89 ;  3  R.  S.,  7th  ed.,  2585.) 

Travel  fees  oil  stibpoeTum,] — No  travel  fees  shall  be  allowed  for  traveling  to  subjxBna 
a  wittiess,  beyond  the  limits  of  the  county  in  which  the  subjxBna  was  issued,  oi'  of  an 
adjoining  county,  unless  the  l)oard  auditing  the  account  shall  be  satisiied,  by  pixiof, 
that  such  witness  could  not  be  subpoenaed  without  additional  travel ;  nor  shall  any 
travel  fees  for  sub^xenaing  witnesses  be  allowed,  except  such  as  the  boaixi  auditing 
the  account  shall  be  satisfied  wei'e  iudifipensably  necessary.  (Laws  of  1845,  ch.  180, 
5  27  ;  1  R.  S.,  7th  ed.,  846.) 

Whenever  a  subjxBna  for  witnesses,  in  criminal  cases  or  complaints,  con- 
taining one  or  more  names,  shall  be  sci-ved  by  a  constable  or  other  officer,  such  officer 
shall  be  allowed  for  mileage  only  for  the  distance,  going  and  retui*ning,  actually 
traveled  to  make  such  service  upon  all  the  witnesses  in  su^  case  or  complaint,  and 
not  separate  mileage  for  each  witness,  unless  the  board  of  supervisoi's  auditing 
accoimts  for  such  seiTices  shall  deem  it  equitable  to  make  a  fiuther  allow<),nce.  (Laws 
of  1836,  ch.  506,  §  1 ;  3  R.  S.,  7th  ed.,  2580.) 

Further  coMpensation.] — The  boaiti  of  supervisors  may  allow  such  further  com- 
pensation for  the  seiTice  of  pi'ocess,  and  the  expenses  and  trouble  attending  the  same* 
as  they  shall  deem  reasonable.  For  other  services,  in  criminal  cases,  for  which  no 
compensation  is  specially  provided  by  law,  such  sum  as  the  board  of  supervisors  of 
the  county  shall  allow.     (3  R.  S.,  7th  ed.,  2578  ;  1  id.,  750.) 

Police  constables.] — A  i>ei'son  appointed  rK)lice  constable  under  the  act  of  1870, 
(ch.  291),  relative  to  the  **  incoi-poration  of  villages,"  has  thepowei-s,  and  is  subject  to 
the  same  duties,  in  criminal  and  civil  cases,  cognizable  by  a  justice  of  the  peace,  as 
constables  in  towns,  and  is  chief  of  the  police  force  of  the  villa^,  subject  to  the  dii'ec- 
tions  and  ordera  of  the  pi*esi(lent.  He  has  the  power,  and  it  is  his  duty  to  keep 
oilier  in  all  public  places  of  the  village ;  to  arrest  persons  concerned  in  riotous  or  noisy 
assemblages,  or  who  are  bi-eaking  the  i)eace,  or  violating  this  act,  or  the  by-laws, 
iniles  or  ordinances,  of  the  village,  ai*i*est  them  and  forthwith  convey  them  before  the 
proper  authoi-ity,  to  bo  dealt  with  according  to  law,  and  to  keep  and  i*etain  such  pei*- 
sons  in  custody  until  committed  or  discharged.  Said  police  constable  has  the  power 
to  execute  any  waiTant  or  process  issued  by  justices  of  the  peace  of  the  county  or 
counties  in  which  such  village  is  situated.  And  he  is  to  be  paid,  for  his  sei'vices,  the 
same  compensation,  to  be  audited  and  allowed  in  the  same  manner  as  town  constables 
for  similar  services,  and  also  such  extra  annual  salary,  as  chief  of  police,  as  the 
board  of  ti'ustees  may  dii*ect.  (Laws  of  1 870,  ch.  291,  ai*t.  2,  title  5,  }  4,  as  amended 
by  L.  of  1878,  ch.  50 ;  1  R.  S.,  7th  ed.,  898.) 

Arresting  disturbers  of  religious  ineetings] — It  is  the  duty  of  all  constables  and 
other  peace  officei*s,  who  may  oe  present  at  the  meeting  of  any  assembly  for  i-cligious 
worship,  which  shall  be  interrupted  or  disturbed  in  the  manner  pi*ohibi ted  by  statute, 
to  appi*ehend  the  offender,  and  take  him  before  some  justice  of  the  peace,  or  other 
magisti*ate  authoiized  to  convict,  to  be  pi*oceeded  against  according  to  law.  (1  R.  S., 
675,  }  66 ;  3  id.,  7th  ed.,  1974.) 

Search  warranis.]-'Powers  and  duties  under.  See  search  vxtrrants:  1  R.  S.,  7th 
ed.,  376,  702;  3  id..  2123. 

QatnUers  ;  duty  to  inform  against.] — It  is  the  duty  of  all  police  officers,  constables, 
etc.,  to  inform  against  and  prosecute  all  persons  whom  they  shall  have  credible 
reason  to  beUeve  are  offenders  agidnst  the  act  of  1851,  "  more  effectually  to  suppress 
gambling;"  end  for  refusal  so  to  do,  they  shall  be  guilty  of  a  misdemeanor,  and 
punished  by  a  fine  of  not  more  than  ^00.  (Laws  of  1851,  ch.  504,  $  7  ;  3  R.  S.,  7th 
ed.,  1966.) 

Duty  as  to  idle  and  truant  children.] — It  is  the  dutv  of  all  police  officers  and  con- 
stables, who  shall  find  any  child,  between  the  ages  of  five  and  fourteen  yeai-s,  hav- 
ing sufficient  Ixxlily  health  and  mental  capacity  to  attend  the  public  schools,  wander- 
ing in  the  streets  or  lanes  of  any  city  or  incoi*porated  village,  idle  and  tiniant,  with- 
out any  lawful  occupation,  to  make  complaint  to  a  justice  of  the  i>eace,  who  shall 
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lu  England,  much  nicety  was  formerly  required  in  the  direction 
of  warrants.     Until  the  time  of  Greo.  4th,  constables  there  could  not 

caose  such  chUd  to  be  bi*ought  before  him,  for  examination^  and  shall  also  cauise  the 
parent,  guardian  or  master  of  such  child,  if  he  or  she  have  any,  to  be  notitied  to 
attend  such  examination.     (Laws  of  1863,  ch.  185,  §§  1,  5  ;  2  R.  S.,  7th  ed.,  1205.) 

Duty  to  arrest  for  moltUions  of  excise  law,] — It  is  the  duty  of  evei'y  constable, 
policeman  or  officer  of  police  to  an*est  all  pei'sons  actually  engaged  in  the  commis- 
aion  of  any  offense  in  violation  of  the  excise  act  of  1857,  and  forthwith  to  cany  such 
person  before  any  magistrate  of  the  same  city  or  town,  to  be  dealt  with  according  to 
the  provisions  of  that  act.     (Laws  of  1857,  ch.  628,  }  16  ;  3  R.  S.,  7th  ed.,  1982.) 

It  is  the  duty  of  every  such  officer,  whenever  he  shall  find  any  pei-son 

intoxicated  in  any  public  place,  to  appi*ehend  such  jiei-son  and  take  him  before  some 
magisti'ate  of  the  same  city  or  town  ;  and  if  such  magistrate  shall,  after  due  examina- 
tion, deem  him  too  much  intoxicated  to  be  examined,  or  to  answer  on  oath  correctly, 
he  must  dii*ect  such  officer  to  keep  him  in  some  jail  lock-up  or  other  safe  and 
convenient  place,  until  he  shall  become  sober,  and  thei*eupon,  foi'thwith,  to  bring 
bim  befoi-e  said  magistrate,  etc.  The  offense  of  intoxication  in  any  public  place  being 
hereby  declared  an  offense  against  the  provisions  of  this  act,  and  punishable  as  above 
provided,  it  shall  be  the  duty  of  such  officere  to  ari-est,  oi*  cause  to  be  ari*ested, 
all  such  pei'8t)ns,  where  so  intoxicated,  under  the  penalty  of  5^0,  with  full  costs  of 
suit,  for  any  neglect  to  comply  with  the  provisions  of  this  section.  (Id.^  §  17,  as 
amended  by  L.  of  1869,  ch.  856.) 

Duty  iit  resj)€ct  to  prize-fights.] — It  is  the  duty  of  all  8hei«iffs,  constables,  police- 
men and  watchmen,  who  shall  have  reasonable  grounds  to  believe  that  any  offense 
Bpecifieilin  the  tiret  section  of  the  act  of  1859,  "  to  prevent  and  punish  pnze-fight- 
ing,"  is  about  to  be  committed  within  their  jurisdiction,  to  make  complaint  under  the 
pi-ovisions  of  that  act,  to  some  magistrate  within  their  junsdiction  ;  and  if  any  such 
offi'jer  shall  willfully  neglect  his  duty  in  this  i'esi>ect,  he  shall  be,  upon  conviction, 
deemed  guilty  of  a  misdemeanor,  and  shall  also  forfeit  his  office.  (Laws  of  1859,  ch. 
37,  §  4;  3  R.  S.,  7th  ed.,  2524.) 

Duty  as  to  persons  appearing  disguised,  etc.] — Every  sheriff,  constable,  or  other 
public  peace  officer  of  tne  county  whei*e  any  j^eraon  or  pei*sons  shall  be  found  in  any 
road  or  public  highway,  field,  etc.,  having  his  face  painted,  discoloi-ed,  covered  or 
concealed  or  being  otherwise  disguised  in  a  manner  calculated  to  prevent  him  from 
being  identifie<l,  may,  of  his  own  authority,  and  without  process,  an-est,  secure  and 
convey  such  person  to  any  raagLsti'ate  i-esiding  in  the  county  where  such  ari*e8t 
shall  be  made,  to  be  pi-oceded  against.  And  it  is  the  duty  of  any  such  officer  imme- 
diately to  aiTest,  secuj-e  and  convey  such  pei*son  to  any  such  magistrate,  to  be  pix)- 
ceeded  with  according  to  law.  And  whenever  any  such  officer  shall  i-eceive  credible 
information  of  any  pei'son  having  his  face  so  painted,  discolored,  covered  or  concealed, 
or  being  otherwise  disguised  as  aforesiiid,  it  is  the  duty  of  eveiy  such  officer  foi'th- 
with to  pui-sue  such  person,  and  an-est,  secure  and  convey  him  to  any  such  magis- 
trate.    (Laws  of  1845,  ch.  3,  J}  1,  2 ;  3  R.  S.,  7th  ed.,  1896.) 

In  the  execution  of  the  duties  prescribed  in  section  2,  arty  constable  or  other 

officer  is  authorized  to  call  on  any  number  of  male  inhabitants  for  assistance. 
(Id.,  $  3.)  

The  CoDB  OF  Civil  Pkocedurb  pi-ovides  as  follows : 

Limitation  of  actions  agaiiist  constables.] — An  action  against  a  constable,  upon  any 
liability  incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the  omission 
of  an  official  duty ;  except  an  escape,  or  the  non-payment  of  money  collected  on 
execution ;  must  be  bi*ought  within  thi*ee  yeai-s.     (J  883.) 

Duty  on  Juxbea^  corpus.] — A  constable,  upon  whom  complete  service  of  a  writ  of 
ktU)eas  corpus  is  made,  as  pi-escribed  in  this  article,  must  obey  and  make  return  to 
ihe  writ,  according  to  the  exigency  thereof,  whether  it  is  dii*ected  to  him  or  not. 
(Id.,  }  2004.) 

J$erm4;e  ofsubpCBna,  by.] — A  subpoena  may  be  served  by  a  constable.  It  must  be 
served  by  reading  it,  or  stating  its  contents,  to  the  witness,  and  by  paying  Or  tender- 
ing to  him  his  lawful  fee  for  one  day's  attendance  as  a  witness.  The  constable's 
return  thereto,  stating  the  manner  of  8er\ice,  and  the  sum  paid,  is  presumptive  evi- 
dence of  the  facts  therein  stated.     (Id.,  i  2970.) 
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act  for  the  whole  county,  but  were  regarded  as  mere  pariah  officers, 
and  were  confined,  in  the  execution  of  process  to  the  paiticular  pre- 

— ■ .  — —  — — — ^ ■■—  ■  1^  ■»■■         I  ■■  ■  III  ■  —  II  ■■■  .  .  ■    ^  ■■■-I 

Rewards  to^  forbiddenJ] — A  constable  shall  not  ask  or  receive  any  money  or  other 
valuable  thing,  from  any  person,  as  a  consideration,  reward  or  inducement  for  omit- 
ting' or  delaying  to  arrest  a  person,  or  to  take  him  to  lail,  or  to  execute  any  other 
duty  pei'taining  to  his  office ;  or  any  money  or  valuable  thing  other  than  the  fees 
expressly  allowed  to  him  by  law,  for  executing  any  duty  pei'taiuing  to  his  office. 
{Id.,  $  3136.) 

Not  to  buy  claim  for  proiecittiafi,  or  to  lend  moneys  etc.] — ^A  constable  shall  not, 
directly  or  indirectly,  buy,  or  be  interested  in  buying,  a  bond,  note  or  other  demand 
or  cause  of  action,  for  the  purpose  of  bringing  an  action,  etc.,  before  a  justice 
founded  thei'eupon.  Nor  shall  he,  either  before  or  after  &n  action,  etc.,  is  com- 
menced, lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be  lent  or 
advanced,  any  money  or  other  valuable  thing,  to  any  pei«on,  m  consideration  of,  or 
as  a  reward  for,  or  an  inducement  to,  the  placing,  or  havins'  placed  in  his  hands, 
a  debt  or  other  demand  or  cause  of  action,  for  prosecution  or  collection,  ^/d.,  6  8137.) 

A  constable  who  violates  a  p]*ovision  of  the  last  two  sections  is  guilty  of  a 

misdemeanor ;  and  shall  l>e  punished  accordingly.  A  conviction  also  operates  as  a 
forfeiture  of  his  office.     (Id.,  §  3138.) 

Qnnpenaationfor  altendhig  cowtsJ] — A  constable  is  entitled,  for  attending  a  sitting 
of  a  court  of  recoixi,  pursuant  to  a  notice  fi-om  the  shei-iff,  to  the  following  fees  for 
each  day's  actual  attendance  in  any  county  in  the  state,  except  Kings  or  New  York, 
two  dollars  and  mileage  as  allowed,  by  law  to  triaijuroi-s-in  comts  of  i-ecoiti.  Those 
fees  m\ist  be  paid  by  the  county  treasurer,  upon  the  pi-oduction  of  the  certificate  of 
the  derk,  stating  the  number  of  days  that  the  constable  attended.  'd.,  (  3312,  as 
amended  in  1881.) 

jFVetf  generaUy.    See  id.,  §§  3328,  3824. 

The  Pbnal  Codb  cont^ns  these  provisions  respecting  constables : 

Ii]|]iiry  to  records,  and  misappropriation  by  ministerial  officer.] 

— A  constable,  or  other  ministerial  officer,  who  either : 

1,  Mutilates,  destroy?,  conceals,  erases,  obliterates,  or  falsifies  any 
record  or  paper  appertaining  to  his  office  ;   or 

2.  Fraudulently  appropriates  to  his  own  use  or  to  the  use  of  another 
person,  or  secretes  with  intent  to  appropriate  to  such  use,  any  money, 
evidence  of  debt,  or  other  property  intrusted  to  him  in  virtue  of  his 
office,  is  guilty  of  felony.     (§  114.) 

See  §§  58,  94,  470,  472. 

Permitting  escapes,  by  ministerial  officer.] — ^A  constable  who 
either : 

1.  Receives  any  gratuity  or  reward,  or  any  security  or  promise  of  one, 
to  procure,  assist,  connive  at  or  permit  any  prisoner  in  his  custody  to 
escape,  whether  such  escape  is  attempted  or  not ;  or 

2.  Commita  any  unlawful  act  tending  to  hinder  justice,  is  guilty  of  a 
misdemeanor.    (§  115.) 

Delaying  to  take  person  arrested  before  a  magistrata]— a  pub- 
lic officer  or  other  person  having  arrested  any  person  upon  a 
criminal  charge,  who  willfully  and  wrongfully  delays  to  take  such  per- 
son before  a  magistrate  having  jurisdiction  to  take  his  examination,  is 
guilty  of  a  misdemeanor.    (§  118.) 

See  $  556,  post;  Code  Cr.  Proc,  $  165. 

Making  arrests,  etc.,  without  lawfol  authority.^— A  public 
officer  or  person  pretending  to  be  a  public  officer,  who  knowingly,  under 
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cincts  for  which  they  were  resi^ectively  appointed.     Hence,  though 
a  warrant  might  be  directed  to  the  constables  of  a  county,  yet  no 


the  pretense  or  color  of  any  procesSi  arrests  any  person,  or  detains  him 
against  his  will,  or  seizes  or  levies  upon  any  property,  or  dispossesses  any 
one  of  any  lands  or  tenements,  without  a  regular  process  therefor,  is 
guilty  of  a  misdemeanor.     (§  119,  as  amended  in  1882.) 

See  §  556. 

Misconduct  in  executing  search  'warrant.] — ^An  officer  who,  in 
executing  a  search  warrant,  willfully  exceeds  his  authority,  or  exercises 
it  with  unnecessary  severity,  is  guilty  of  a  misdemeanor.     (§  120.) 

Btg^ing  demands.] — A.  constable  who,  directly  or  indirectly,  buys  or 
is  interested  in  buying,  any  thing  in  action,  for  the  purpose  of  com- 
mencing  a  suit  thereon,  before  a  justice,  is  guilty  of  a  misdemeanor. 

(§  137:) 

GoodeU  V.  People,  5  Park.,  206,  207. 


Promising  rewards  for  claims  delivered  for  collection.] — 

A  constable  who,  directly  or  indirectly,  gives  or  promises  to  give,  any 
valuable  consideration  to  any  person,  as  an  inducement  to  bring,  or  in 
consideration  of  having  brought,  a  suit  thereon  before  a  justice,  is  guilty 
of  a  misdemeanor.    (§  138,  as  amended  in  1882.) 

Forfoitnre  of  office.] — A  person  convicted  of  a  violation  of  any  of 
the  three  preceding  sections,  in  addition  to  the  punishment,  by  fine  and 
imprisonment,  prescribed  therefor  by  this  Code,  forfeits  his  office. 
(§  139.) 


Receiving  claims,  in  what  cases  allowable.] — ^Nothing  in 

the  preceding  sections  shall  be  construed  to  prohibit  the  receiving  in 
payment,  of  any  thing  in  action  for  any  estate,  real  or  personal,  or  for  a 
debt  antecedently  contracted ;  or  the  buying  or  receiving  of  any  thing 
in  action  for  the  purpose  of  remittance,  and  vdthout  any  intent  to  violate 
the  preceding  sections.    (§  140.) 

Goodell  V,  People,  supra. 


The  Code  of  Criminal  Proceitire  contains  the  foUo^vinj?  provisions,  resi)ecting  con- 
stables : 


peace  officers.] — A  constable,  police  constable,  or  policeman  of 
a  city,  town  or  village,  is  a  peace  officer.    (§  154.) 

Execution  of  certain  warrants  of  arrest.]— If  a  warrant  of  arrest 
be  issued  by  a  judge  of  the  supreme  court,  or  of  the  superior  court,  or 
court  of  common  pleas,  recorder,  city  judge,  or  iudge  of  a  court  of 
ffeneral  sessions  in  the  city  and  county  of  New  York,  or  by  a  county 
jndge,  or  by  a  judge  of  the  city  court,  it  may  be  directed  generally  to 
my  peace  officer  in  the  state,  and  may  be  executed  by  any  of  those  offi- 
to  whom  it  may  be  delivered.    (§  155,  as  amended  in  1882.) 

low. 
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constable  could  execute  it  out  of  his  own  parish.  And  if  a  wan-ant 
was  directxid  to  a  constable  of  a  given  parish,  by  his  name  of  office, 

Warrants  issued  by  other  magi8txate&] — If  it  be  issued  by  any 
other  magistrate,  it  may  be  directed  generally  to  any  peace  oiiicer  in  the 
county  in  whicli  it  is  issued,  and  may  be  executed  in  that  county  ;  or  if 
the  defendant  be  in  another  county,  it  may  be*  executed  therein,  upon 
the  written  direction  of  a  magistrate  of  such  other  county,  indorsed 
upon  the  warranty  etc.    (§  156,  as  amended  in  1882.) 

Arrest  for  folony.] — If  the  crime  charged  in  the  warrant  be  a  felony, 
the  officer  making  the  arrest  must  take  the  defendant  before  the  magis- 
trate who  issued  the  warrant,  or  some  other  magistrate  in  the  same 
county,  as  provided  in  section  164.     (§  158.) 

Arrest  for  misdemeanor.] — If  the  crime  charged  in  the  warrant  be 
a  misdemeanor,  arid  the  defendant  be  arrested  in  another  county,  the 
officer  must,  u{)on  being  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  etc.    (§  159.) 

Proceedings  on  taking  bail] — If  such  magistrate  takes  bail,  he 
must  certify  that  fact  on  the  warrant.  The  officer  must  then  discharge 
the  defendant  from  arrest,  and  deliver  the  warrant  and  undertaking  to 
the  magistrate  before  whom  the  defendant  is  required  to  appear.  (§  160.) 

Bail  not  given.] — If,  on  the  admission  of  the  defendant  to 

bail,  bail  be  not  forthwith  given,  the  officer  must  take  the  defendant 
before  the  magistrate  who  issued  the  warrant,  or  some  other  magistrate 
in  the  same  county,  as  provided  in  section  164.     (§  161.) 

Carrying  prisoner  from  county  to  county.] — An  officer  who  has 
arrested  a  defendant  on  a  criminal  charge,  in  any  county,  may  carry 
him  through  such  parts  of  any  county  or  counties  as.  shall  be  in  the  ordi- 
nary route  of  travel,  etc. ;  and  such  conveyance  shall  not  be  deemed  an 
escape.    (§  162.) 

Power  and  privilege  of  officer.]— While  passing  through 


such  other  county  or  counties,  the  officers  having  the  prisoner  in  their 
charge  are  not  liable  to  arrest  on  civil  process ;  and  they  have  the  like 
power  to  require  any  citizen  to  aid  in  securing  such  prisoner,  and  to 
retake  him  if  he  escapes,  as  if  they  were  in  their  own  county.  And  a 
refusal  or  neglect  to  render  such  aid  is  an  offense,  in  the  same  manner 
as  if  they  were  officers  of  the  county  where  such  aid  is  required.     (§  163.) 

TVhen  magistrate  issuing  the  warrant  is  unable  to  act.] — When, 
by  the  preceding  sections,  the  defendant  is  required  to  be  taken  before 
the  magistrate  who  issued  the  warrant,  he  may,  if  that  magistrate  be 
absent  or  unable  to  act,  be  taken  before  the  nearest  or  most  accessible 
magistrate  in  the  same  county.  The  officer  must,  at  the  same  time» 
deliver  to  the  magistrate  the  warrant,  with  his  return  indorsed  and  sub- 
scribed by  him.     (§  164.) 

Taking  defendant  before  magistrate.] — The  defendant  must,  in  all 
^cases,  be  taken  before  the  magistrate  without  unnecessary  delay,  and  he 
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he  could  not  execute  it  out  of  his  parish.  But  if  it  were  directed  to 
him  by  his  personal  name,  then  he  took  an  authority  co-extensive  in 

may  give  bail  at  any  hour  of  the  day  or  night.  In  each  of  the  cities  of 
New  xork  or  Brooklyn,  a  police  justice,  to  be  designated  from  time  to 
time  by  the  mayors  of  those  cities,  respectively,  must  be  in  attendance 
at  the  police  head- quarters  of  the  city  from  four  o'clock  in  the  afternoon 
of  each  day,  to  ten  o'clock  the  next  morning,  to  take  bail,  in  proper 
cases,  if  bail  be  offered.     (§  165,  as  amended  in  1882.) 

• 

A  bericJhvxxrrant  for  the  arrest  of  a  defendant  nx)on  an  indictment,  or  after  convic- 
tion, may  be  directed  to,  and  executed  by,  a  constable,  among*  other  officers.  (}&  301, 
477.) 

Service  o£] — ^A  bench-warrant  may  be  served  in  any  county, 

in  the  same  manner  as  a  warrant  of  arrest ;  except  that,  when  served  in 
another  county,  it  need  not  be  indorsed  by  a  magistrate  of  that  county. 
(§  478.) 


Whether  the  bench-w^arrant  be  served  in  the  county  in  which 

it  was  issued,  or  in  another  county,  the  officer  must  arrest  the  defendant 
and  bring  him  before  the  court,  or  commit  him  to  the  officer  mentioned 
in  the  warrant,  according  to  the  command  thereof.     (§  479.) 

Search  of  habitual  criminals.] — The  person  and  the  premises  of 
every  one  who  has  been  convicted  and  adjudged  an  habitual  criminal, 
are  liable,  at  all  times,  to  search  and  examination  by  any  magistrate, 
constable,  sheriff,  etc.,  with  or  without  warrant.     (§  514.) 

Serving  subpoena.] — A.  constable  (as  a  peace  officer),  must  serve,  in 
his  county,  city,  town  or  village,  as  the  case  may  be,  any  subpoena 
delivered  to  him  for  service,  either  on  the  part  of  the  people  or  of  the 
defendant ;  and  must  make  a  written  return  of  the  service,  subscribed 
by  him,  stating  the  time  and  place  of  service,  without  delay.     (§  614.) 

A  subpoena  is  served  by  delivering  it,  or  by  showing  it,  and 


delivering  a  copy  thereof,  to  the  witness  personally.     (§  615.) 

Summoning  jury  in  special  sessions.] — If  a  trial  by  jury  be 
demanded,  in  a  court  of  special  sessions,  the  court  must  issue  an  order 
directed  to  any  constable  of  the  county  or  marshal  of  the  city  where  the 
offense  is  to  be  tried,  and  having  authority  to  execute  process  from  the 
court,  commanding  him  to  summon  a  jury.  The  officer  to  whom  such 
order  is  delivered  shall  execute  the  same  fairly  and  impartially,  and  must 
not  summon  any  person  whom  he  shall  suspect  to  be  biased  or  prejudiced 
for  or  against  the  defendant.  He  must  summon  the  jurors  personally, 
and  make  a  list  of  the  persons  summoned,  and  certify  and  annex  it  to  the 
order  and  return  with  it  to  the  court.     (§§  703,  704.) 

Executing  Jitdgment  of  court  of  speeiaZ  sessions,] — The  judgment  of  a  court  of 
epecial  sessions  must  be  executed  by  the  shenff  of  the  county,  or  by  a  constable,  mai^ 
mal  or  policeman  of  the  city,  village  or  town  in  which  the  conviction  is  had,  upon 
receiving  a  copy  of  the  certincate  ox  conviction,  certified  by  the  coui*t  or  the  county 
derk.    ($725.) 
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point  of  territory  witli  that  of  him  who  conferred  it.  (z)    But  in  this 
state  it  is  otherwise ;  and  if  a  warrant  be  directed  to  any  constable 

(«)  1  Barn.  &  Cress.,  288.   2  Dow.  &  Kyi.,  444.    1  Balk.,  176.    1  Chit.  Cr.  L.,  88.    1  Bum's  J.» 
105.    2  L<1.  Uaym.,  1296. 


Execution  of  coroner's  vjarrant.] — A  coroner's  warrant  of  an'ost  may  be  addressed 
to  a  constable,  among  other  oflicei's.  It  requires  the  defendant  to  be  forthwith 
arrested  and  taken  belare  the  nearest  and  most  aoceasible  magifltrate  of  the  county. 
(J  781.) 

• 

How  ezecnted.] — The  coroner's  warrant  may  be   served 

in  any  county;  and  the  officer  serving  it  must  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  information ;  except, 
that  when  served  in  another  county,  it  need  not  be  indorsed  by  a  magis- 
trate of  that  county.     (§  782.) 


JSearch  vxirrant.] — A  8eai*ch  warrant  is  defined  by  section  791.  It  may  be  directed 
to,  and  executed  by  a  constable,  among  other  officei-s.  ($$  791,  797.)  It  may,  in  aU 
cases,  be  serverl  by  any  of  the  officera  mentioned  in  its  direction,  but  by  no  other  pei^ 
son,  except  in  aid  of  the  officer,  on  his  requiring  it,  he  being  present  and  acting  in  its 
execution.     (}  798.) 

Power  to  break  open  doors  and  windows,  to  execute.    See  §$  799,  800. 

When  it  may  be  served  in  the  night-tiine.    See  }  801. 

Time  for  executing  and  returning.    See  §  802. 

Officer  to  give  receipt  for  property.    See  {  803. 

Peace  officer,  exceeding  his  authority.] — ^A  peace  officer,  who, 
in  executing  a  search  warrant,  willfully  exceeds  his  authority,  or 
exercises  it  with  unnecessary  severity,  is  guilty  of  a  misdemeanor. 
(§  812.) 

Arrestiiig  fugitives  from  justice.]— The  proceedings  for  the  arrest 
and  commitment  of  the  person  charged  are  in  all  respects  similar  to  those 
provided  in  this  Code  for  the  arrest  and  commitment  of  a  person  charged 
with  a  public  offense  committed  in  this  state;  except  that  an  exemplified 
copy  of  an  indictment  found,  or  other  judicial  proceeding  had  agdinst 
him,  in  the  state  or  territoiy  in  which  he  is  charged  to  have  committed 
the  offense,  may  be  received  as  evidence,  before  the  magistrate.    (§  829.) 

Peace  officers,  when  required  by  any  person,  to  carry 
▼agrant  before  a  magistrate  for  examination.] — A  peace  officer  must, 
when  required  by  any  person,  take  a  vagrant  before  a  justice  of  the 
peace  or  police  justice  of  the  same  city,  village  or  town,  or  before  the 
mayor,  recorder  or  city  judge,  or  judge  of  the  general  sessions  of  the  same 
city,  for  the  purpose  of  examination.     (§  890.) 

Peace  officers  to  arrest  and  pursue  a  person  disguised, 
and  take  him  before  a  magistrate.] — It  is  the  duty  of  every  peace 
officer  of  the  county,  city,  village  or  town,  where  a  person  described  in 
the  seventh  subdivision  of  section  eight  hundred  and  eighty-seven  is 
found,  to  arrest  and  take  him  before  a  magistrate  mentioned  in  section 
eight  hundred  and  eighty-eight,  to  be  proceeded  against  as  a  vagrant. 
(§  894,  as  amended  in  1882.) 
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of  the  county,  it  may  be  executed  by  a  constable  of  any  town  in  any 
part  of  the  county.     So  if  it  be  directed  to  tlie  constables  of  a  par- 

In  the  execution  of  the  duties  imposed  by  section  894,  the 


peace  officer  may  command  the  aid  of  as  many  male  inhabitants  of  his 
county,  village  or  town  as  he  may  think  proper ;  and  a  citizen  so  com- 
manded may  provide  himself  or  be  provided  with,  silch  means  and 
weapons  as  the  officer  giving  the  command  may  designate.     (§  896.) 

Arrests.'^ — An  an-est  may  be  made  by  a  constable,  as  a  peace  officer,  under  a  war- 
rant, or  without  a  wan*ant.     ({  168.) 

— —  Time  and  mode  of  arrest  under  warrant,    (§§  169  to  176.) 

In  "what  caseq  alloi^ed.] — ^A  peace  officer  may,  without  a 

warrant,  arrest  a  person, 

1.  For  a  crime,  committed  or  attempted  in  his  presence ; 

2.  When  the  perepn  arrested  has  committed  a  felony,  although  not  in 
his  presence ; 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable 
cause  for  believing  the  person  to  be  arrested  to  have  committed  it. 
(§  177.) 

See  Peo.  ex  rel.  Kingsley  v.  Pratt,  22  Hun,  300  ;  Bums  v.  Erben,  40  N.  Y., 
403 ;  Schneider  v,  McLime,  3  Keyes,  568 ;  Harft  v.  McDonald,  1  C.  C.  R., 
181. 

May  break  open  a  door  or  wixidow,  if  admittance  refused.] — 

To  make  an  arrest,  as  provided  in  the  last  section,  the  officer  may  break 
open  an  outer  or  inner  door  or  window  of  a  building,  if,  after  notice  of 
Ms  office  and  purpose,  he  be  refused  admittance.    (§178.) 


May  arrest  at  night,  on  reasonable  suspicion   of  felony.] — 

He  may  also,  at  night,  without  a  warrant,  arrest  any  person  whom  he 
has  reasonable  cause  for  believing  to  have  committed  a  felony,  and  is 
justified  in  making  the  arrest,  though  it  afterward  appear  that  a  felony 
had  been  committed,  but  that  the  person  arrested  did  not  commit  it. 
(§  179.) 

Mnst  state  his  authority  and  cause  of  arrest,  except  where 
party  is  committing  felony  or  is  pursued  after  escape.] — When 
arresting  a  person  without  a  warrant  the  officer  must  inform  him 
of  the  authority  of  the  officer  and  the  cause  of  the  arrest,  except  when 
the  person  arrested  is  in  the  actual  commission  of  a  crime,  or  is  pursued 
immediately  after  an  escape.    (§  180.) 

May  take  before  amagistrate,  a  person  arrested  by  abystander 
for  breach  of  the  peace.] — ^A  peace  officer  may  take  before  a  magistrate, 
a  person,  who  being  engaged  in  a  breach  of  the  peace,  is  arrested  by 
a  bystander  and  delivered  to  him.    (§  181.) 

Serving  subpoenas.] — A  peace  officer  must  serve,  in  his  county,  city, 
town  or  village,  as  the  case  may  be,  any  subpoena  delivered  to  him  for 
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ticubir  town,  they  are  compellable  to  serve  it  in  any  other  part  oi 
the  county.  For  constables,  under  our  law  can  hardly  be  said  to  be 
town  officei's,  except  as  regards  their  tenure  of  office.  They  have  tlw 
same  right  to  execute  process  in  every  part  of  the  county  as  in  the 
town  in  which  they  v^vo  chosen  and  where  they  raside.  In  thia 
respect  their  ^rritorial  jurisdiction  is  co-extensive  with  that  of  the 
sheriff,  (a) 

10th.  Return  of  the  warraTtt.'\  The  warrant  of  a  magistrate  is 
not  returnable  at  any  particular  time ;  and  it  continues  in  force  until 
it  is  fully  executed  and  obeyed,  (b)  It  does  not  state  any  precise 
time  when  the  party  is  to  be  brought  befoi-e  the  magistrate  for  exami- 
nation. This  is  never  done  in  any  wan*ant  whatever.  Nor  is  it 
possible  to  do  it  without  manifest  injury  to  the  party  ;  for  if  a  distant 
or  any  period  should  be  limited,  he  must  remain,  in  custody  during 
all  the  time  between  the  issuing  of  the  warrant  and  the 
[  *  528  ]  day  limited  for  its  return,  whereas,  he  is  *  entitled  to  be 
discharged  tlie  firet  day  if  he  is  innocent,  (c)  The  law 
has  fixed  a  time ;  for,  by  statute,  the  warrant  must  be  made  return- 
able/or^Ai^'2V/t.  {d)  The  officer  is  therefore  bound  to  carry  the  party 
accused  before  the  magistrate  immedicUely  ;  and  if  he  delay  so  to  do, 
it  is  contrary  to  the  duties  of  his  office,  (e) 

11th.  T/te  waiTaiU  miust  conwiand  the  officer,  to  whom  it  is  directed^ 
to  bring  the  accused  before  the  magistrate  who  issued  it,  at  a  place 
named,  or  in  case  of  his  absence,  or  inability  to  act,  before  the  nearest 
or  most  accessible  magistrate  in  the  same  county.  (/)  If  the 
warrant  be  to  obtain  sureties  of  the  peace,  it  must  command  the 


(a)  6  Cowcn  647, 8.    9.  Wond.,  819,  823 

(b)  Pcake'iiRoi).,234. 

(c)  Davit)'  Just.,  27. 

(d)  Code  Cr.  Pro.,  J  151. 


(e)  1  Chit.  Cr.  L. .  40.    8  T.  B.,  110.    FoaL,  148. 
4]tlack.  Com.,  291,  n. 
(/)  Code  Cr.  Pro.,  JIM. 


service,  either  on  the  part  of  the  people  or  of  the  defendant ;  and  must 
make  a  written  return  of  the  service,  subscribed  by  him,  stating  the 
time  and  place  of  service,  without  delay.    (§  614.) 

Doty  in  regard  to  property  stolen  or  embezzled.] — ^When  property, 
alleged  to  have  been  stolen  or  embezzled,  comes  into  the  custody  of  a  peace 
officer,  he  must  hold  it,  subject  to  the  order  of  the  magistrate  authorized 
by  the  next  section  to  direct  the  disposal  thereof.    (§  685.) 

Order  for  its  delivery  to  owner.] — On  satisfactory  proof  of  the  title  of  the 


owner  of  the  property,  the  magistrate  may  oi-der  it  to  be  (lelivei*ed  to  the  owner,  unless 
its  temporary  I'etention  be  deemed  neces8ai*y  in  furtherance  of  justice,  on  his  paying 
the  reasonable  and  necessary  expenses  incuiTed  in  its  preservation,  to  be  certitied  by 
the  magistrate.  The  order  entitles  the  owner  to  demand  and  receive  the  proiierty. 
(}  686.) 
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officer  foilhwith  to  arrest  the  person  complained  of,  and  bring  him 
befoi-e  the  magistrate.  (^)     At  common  law,  the  warrant  might  be 
^eneraiy  to  bring  the  party   beforo  any  justice  of  the  peace  of  the 
<K)unty,  or  special,  to  bring  him  before  the  justice  who  granted  it. 
If  it  were  general,  the  election  of  the  magistrate  before  whom  the 
accused  should  be  taken,  lay  with  the  arresting  oflEicer  exclusively.  (//) 
1 1th.    Warrant  made  void  by  alteratio)i8  or  visertions,^  The  warmnt 
must  not  be  left  in  blank,  to  be  afterwards   filled  up  by  the  officer  or 
paity.     And  if  4iie  name  of  the  party  or  of  the  officer  be  inserted 
irithout  authority,  after  the  issuing  of  the  warrant,  the  arrest  will  be 
illegal,  and  the  person  executing  it  will  not  be  protected  in  proceed- 
ing under  it.  (e)     But  it  may  be  filled  by  the  justice  himself,  after  he 
Las  signed  it,  before  he  delivers  it  over  to  the  officer,  {k) 

13th.  Indorsing  or  backing  icarrantsJ\     If  a  warrant  be  issued  by 

aay  magistrate  other  than  the  judges  mentioned  in  section  155  of  the 

Code  of  Criminal  Procedure,  and  the  defendant  be  in  a  county  other 

than  that  in  which  the  magistrate  issuing  it  resides,  it  may  be  executed 

ill  such  other  county,   upon  the  written  direction  of  a  magistrate  of 

tile  latter  county,  indorsed  upon  the  warrant,  signed  by  him,  with  his 

lu^tne  of  office,  and  dated  at  the  city,   town  or  village,   where  it  is 

made,  to  the  following  eflect :     This  warrant  may  be  executed  in  the 

county  of  Monroe,  [or  as  the  case  may  be.]  (J)     Such  indorsement 

c^n  not  be  made,  however,  unless  upon  the  oath  of  a  credible  witness, 

^^  writing,  indorsed  on  or  annexed  to  the  warrant,  proving  the  hand- 

^^^•iting  of  the  magistrate  by  whom  it  was  issued.     Upon  this  proof, 

^l^c  magistrate  indorsing  the  warrant  is  exempted  from  liability  to  a 

^ivil  or    ciiminal    action,  though   it  afterwards    appear    that  the 

^airant  was  illegally  or  improperly  issued,  {pt) 

•  The  practice  of  backing   warrants  has  prevailed  in     [  *  529  ] 
England  for  a  long  time  ;  at  fii^st  without  law,  but  it  was 
^t.  last  authorized  by  statute,  (n)     It  is  said,   that  formerly  there 
^Ught  to  have  been  a  fresh  warrant  in  every  fresh  county  (o)  but  this 
^^an  not  now  be  necessary. 

(^  Id. .  >  86.  {h)  8  T.  R. » 415.    1  East's  P.  C,  824,  n.  (a). 

,  U)  1  Chit.  Cr.  L  .  80.    2  Hawk.  P.  C,  ch.  13,  (I)  Code  Cr.  Pro.  j  156. 

\^.    1  Hale/d  P.  Cm  682.    2  id.,  112.    4  Black.  (m)  Id..  (157. 

Com.,  291.  (n)  4  Black.  Com.,  292. 

(i)  1  Nun  &  Walsh,  195.    S  Hale,  114.  (o)  Id.,  ib. 
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8.    AzresU;  and  Um  esaoution  and  ntani  of 

An  arrest,  in  oriminal  cases,  is  the  apprehending  or  detaining  a 
pei'sou  in  order  that  he  may  be  ibithcoming  to  answer  to  a  crime 
alleged  against  him,  or  of  which  he  is  suspected  to  be  guilty,  (r)  (15j 

Who  is  liable  to  arrest,^  To  this  ari*est  all  persons,  without  dis- 
tinction,  are  liable  when  accused  of  a  capital  or  other  offense,  {s)  The 
exemptions  which  exist  m  civil  cases,  here  cease  to  operate.  Thus, 
a  mariied  woman,  when  she  has  committed  an  offense  for  which  she 
is  subject  to  pmiishment,  is  liable  to  be  apprehended.  (/)     So  the 

(r)  4  Black.  Com..  2^.    1  Chit.  Cr.  L.,  18.  {tS  8  Burr..  1681.     1  Hawk.  P.  C.  oh.  1.     1 

(<)  i  Black.  Com.,  'im.    1  Buid»  i65.  ChiL  Cr.  L.,  12. 


(15)  Arrest. 

Arrest,  defined.1 — ^Arrest  is  the  taking  of  a  person  into  custody 
that  he  may  be  held  to  answer  for  a  crime.     (Code  Cr.  Pro.^  §  167.) 

"Wlio  may  axrest] — An  arrest  may  be 

1.  By  a  peace  oihcer,  under  a  warrant ; 

2.  By  a  peace  officer,  without  a  warrant ;  or 
8.  By  a  private  person.    (Id.,  §  168.) 

Agents  of  New  York  Society ^  rfc.]— Any  agent  of  the  New  York  Society  for  the 
Suppi-ession  of  Vice,  npon  being*  designated  thereto  by  the  sheriff  of  any  county  in 
this  state,  may,  within  such  county,  make  arrests  and  bring  befora  any  court  oi 
magistrate  thereof  having  jui-isdiction,  offenders  found  violatins'  the  provisions  of 
any  law  foi-  the  suppi^ession  of  the  trade  in,  and  circulation  of  obscene  literature 
and  illustrations,  advertisements  and  ai^ticles  of  indecent  and  unmoi'al  use,  as  it  is  oi 
may  be  forbidden  by  the  laws  of  this  state  or  of  the  United  States.  (Laws  of  187S, 
ch.  205 ;  3  K.  S.,  7th  ed.,  2542.) 

Agentsi  of  American  Sodetvfor  the  Preoention  of  Cruelty  to  Animdla.'^ — Any  ageni 
of  this  society.  up>on  being  designated  thereto  by  the  sheriff  of  any  county  -in  this 
state,  may,  within  such  county,  make  arrests,  and  bidng  befoi'e  any  court  or  magis- 
ti*ate  thei^of,  having  jurisdiction,  offenders  found  violating  the  provisions  of  Uiie 
act ;  and  all  fines  imposed  and  collected  in  any  such  county,  under  the  provisionB  of 
this  act,  shall  inura  to  said  society,  in  aid  of  the  benevolent  objects  for  which  if  wae 
incoi-poratcd.  (Laws  of  1867,  ch.  875,  $  8;  8  R.  8.,  7th  ed.,  2526,  2529;  Laws  of 
1874,  ch.  12,  §{  2,  8.) 

Making  arrests,  etc.,  without  lawful  authority^ — A  public  officer 
or  person  pretending  to  be  a  public'  officer,  who,  under  tbe  pretense  oi 
color  of  any  process  or  other  legal  authority,  arrests  any  person,  or 
detains  him  against  his  will,  or  seizes  or  levies  upon  any  property,  or 
dispossesses  any  one  of  any  lands  or  tenements,  without  a  reffular  pro- 
cess or  other  lawful  authority  therefor,  is  guilty  of  a  misaemeanor. 
(Penal  Code,  §  119.) 
See  also,  }  556. 

Refusing  to  make  an  arrest.] — A  person,  who,  after  having  been 
lawfully  commanded  by  any  magistrate  to  arrest  another  person,  will- 
fully neglects  or  refuses  so  to  do,  is  guilty  of  a  misdemeanor.  (Id.. 
§122.) 
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Taiious  priyileges  from  arrest,  of  members  aud  officers  of  the  legisla- 
ture, (v)  voters  at  elections,  (w)  and  soamcu,  soldiers  and  militia  in 
the  public  service  (x)  do  not  extend  to  aiTests  in  criminal  prosecu- 
tions, 

*  J^or  what  offenses.^    It  is  laid  down  in  Blackstone's    [  *  530  ] 
Commentaiies  that  no  person  can  be  arrested  unless  charged 
with  such  a  crime  as  will  at  least  justify  holding  him  to  bail  when 
taken,  (y)    By  this  is  meant,  wo  presume,  that  if  the  accusation  be  of 
such  a  character  that  the  government  can  not  prosecute  the  oiiender 
for  it,  even  so  far  as  to  require  him  to' give  bail,  it  is  not  the  subject 
of  criminal  jurisdiction.     In  Massachusetts  a  kindi*ed  doctrine  has 
been  recognized,  viz.,  that  no  man  is  liable  to  imprisonment,  unless, 
when  he  shall  appear,  to  answer,  thd  commonwealth  shall  have  an 
indefeasible  right  to  proceed  against  him.  {z)    And  because,  under 
the  peculiar  circumstances  of  that  case,  the  prosecution  of  the  govern- 
ment was  liable  to  be  defeated  by  a  qui  tarn  suit  for  the  same  matter, 
commenced  by  an  informer,  it  was  held  that  an  arrest  before  indict- 
ment  was  not  allowable,  (a)    In  general,  however,  individuals  are 
liable  to  an*est  before  indictment,   for  all  offenses  of  a  criminal 
nature,  {h) 

Time  and  place  of  making  an  arre8{.'\  An  arrest  may  be  made  at 
any  time  in  the  day  or  night,  (c)  It  may  be  made  in  the  nif/ht^  as 
well  as  in  the  day-time,  in  order  to  i^revent  the  escape  "of  the 
party,  {d)  But  in  this  case  it  is  said  a  more  especial  notification  of 
the  officer's  authority  is  necessary,  (e)  So  an  arrest  may  be  made  on 
Sunday  ;  (16)  for  though  in  civil  mattera,  this  is  prohibited,  yet  the 
statute  expressly  excepts  the  coses  of  breach  of  the  peace,  or 
apprehended  breach  of  the  peace,  and  the  upprchension  of  pei-sons 
charged  with  crimes  and  misdcmcanoi's.  (y)  Under  a  similar 
statute  in  England,  it  seems  to  have  been  considered  that  a  con- 

(«)  1  R.  S..  153 ;  id..  7th  e<1.,  428.  (e)  Smythe,  307.    1  Nan  ft  Walsh,  102. 

<r)  111 ,  m ;  id..  7th  cd..  878.  (d)  9  Co..  00.    1  Chit.  Cr.  L.,  4d.    1  Easfs  P. 

to)  log.  Abr.,  414,  )  5 ;  1  K.  S.,  7th  ed..  787.  C,  il^.    3  Tuunt.,  li.    6  Uing.,  854. 

If)  4  Biaok.  Com.,  289.  (e)  1  Hale.  461 

Ui  «  MiuM.  B.,  847,  8.  (/)  1  K.  »..  07.').  ( 69.    3  id.,  7lh  ed.,   1975.    1 

(«)  See  Davis' Just..  51.  Nun  ft  Walsh.  100.    btnl.  7    Will.  lU,  ch.  77, 
(ft)  1  Chit    Cr.  L.,    13     Davis'  Just,   53.    4    »7.    lOMce.  ft  Wels.,  172. 
Biaek.  Com.,  290.    2  Halo's  P.  0.,  72, 108. 

(16)  WTien  arrest  may  be  mada]— If  the  crime  charged  be  a  felony, 
the  arrest  may  be  made  on  any  day,  and  at  any  time  of  the  day  or  during 
iny  night.  If  it  be  a  misdemeanor,  the  arrest  can  not  be  made  on  Sun- 
day, or  at  nighty  unless  by  direction  of  the  magistrate  indorsed  upon 
the  warrant    (CWe  Cr.  Pro.,  §  170.) 
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tempt  of  court  is  a  breach  of  the  peace,  withm  the  exception  of 
the  statute,  (j/)  Aud  it  has  beeu  decided  that  a  pei'sou  may  be 
apprehended  on  Sunday  on  an  attachment  for  a  rescue;  (A)  or 
under  an  escape  warrant,  where*  the  original  arrest  was  in  a  civil 
case.  (/ )  So,  if  the  party  has  wrongfully  escaped,  he  may  be 
retaken  on  Sunday  without  a  waiTant.  (/j)  And  an  arrest  on  a 
criminal  charge  may  be  made  in  any  phvce.  (/)  For  no  place  affords 
protection  to  the  person  who  has  violated  the  criminal  law.  (m) 

Manner  of  making  an  ai*resL^  To  constitute  an  arrest,  the  party 
must  be  actually  touched  by  the  officer,  or  confined  in  a  room,  or 
submit  himself,  by  words  or  actions,  to  be  in  custody.  The  mere 
giving  charge  or  causing  him  voluntarily  to  appear  before 
[  *  531  ]  a  magistrate,  *  without  the  person's  being  taken  into  act- 
ual custody,  will  not  amount  to  an  arrest ;  for  bare  words 
in  this  respect  will  not  be  of  any  avail,  (a)  But  no  manual  touching 
of  the  body,  or  actual  force,  is  necessary,  in  order  to  constitute  an 
arrest.  It  is  sufficient  if  the  party  is  within  the  power  of  the  officer, 
and  submits  to  the  arrest.  (71)  (17)  Yet  it  is  said  to  be  better,  in  all 
cases,  to  touch  the  prisoner's  person,  in  order  to  complete  the  arrest ; 
taking  care  at  the  same  time,  to  use  no  greater  force  or  constraint 
than  is  necessary  for  his  safe  custody  ;  the  degree  of  which  will 
depend  upon  the  {^articular  circumstances  of  the  case,  as  the  chaiuc- 
ter  of  the  party,  the  nature  of  the  offense  charged,  the  state  of  the 
county,  etc.  (o) 

In  general,  under  our  law,  an  arrest  may  be  made  in  three  ways, 
viz.  :  1.  By  warrant ;  2.  By  an  officer  without  warrant ;  3.  By  a 
private  person  without  warrant. 

1st.  Of  arrests  by  wan^anL]  Under  this  head  we  propose  to  con- 
Co)  Willow  460.  1  Atk.  ,68.  IT.  U. ,  £65.  (a)  1  Chit.  Cr.  L  ,  48.  Davis'  Jast. ,  64.  1  Ba8t*B 
(A)  I(1.,45U.                                                                 P.  C.,8J0. 

(<)  2JA.  Eayrn^  10-28)  (n)  1  Wend.,  2LV    Roscoc'a  Cr.  £v.,  806.    1 

(jb)  Ibid.    )T.  R.,25.  Carr.  A  Pavne,  i:>3     Uv.  A  BIoo.,  26.    8  Carr. 

U)  Bac.  Abr.  Tres.  (D.  8).  &  Puyno,  464.    Moo.  &  Mai.,  244.    6BariiftCr.» 

(M)  1  M  an  &  Walsh,  99.    Smythe,  207.  628.   6  Moore,  111. 

(o)  1  Nun  &  Walsh,  208. 


(17)  How  an  arrest  is  made.] — ^An  arrest  is  made  by  an  actual 
restraint  of  the  person  of  the  defendant,  or  by  his  submission  to  the 
custody  of  the  officer.    {Code  Or.  Pro.f  §  171.) 

No  farther  restraint  allowed,  than  is  necessary.] — ^The  de- 
fendant is  not  to  be  subjected  to  any  more  restraint  than  is  necessary 
for  his  arrest  and  detention.     (Id.,  §  172.) 
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fine  ourselves  mainly  to  arrests  made  in  yiilue  of  warrants  issued  by 
justices  of  the  peace.  (18) 

The  warrant  being  framed  according  to  the  requisitions  already 
mentioned,  is  to  be  delivered  to  the  pei-sou  or  to  one  of  the  persons 
to  whom  it  is  directed.  If  it  be  directed  to  the  sheriff  it  seems  that 
he  may  execute  it  himself,  or  it  may  be  executed  by  one  of  his 
deputies ;  or  he  mav,  by  writing,  authorize  any  other  person  to  exe- 
cute it.  K  it  be  directed  to  a  constable,  or  any  private  person,  he 
must  execute  it  in  pei-son  ;  though  any  one  may  lawfully  assist,  (p) 
If  the  waiTamt  be  directed  generally  to  all  the  constables  of  the 
county,  any  constable,  as  we  have  seen,  may  execute  it  in  any  part 
of  the  county,  (q) 

If  it  be  directed  to  the  constables  of  a  particular  town,  no  con- 
stable of  any  other  town  would  be  authorized  to  seiTc  it.  The  gen- 
ei"al  rule,  indeed,  is — that  none  save  those  (or  one  of  them)  to  whom 
a  warrant  is  directed,  have  power  to  act  under  it.  (r) 

Warrants  of  arrest  issued  by  justices  of  the  peace  are  in  general 
to  be  executed  within  the  county  where  the  justice  resides.  This  is 
so  in  all  cases  where  the  warrant  is  issued  for  the  purpose  of  obt^iin- 
ing  sureties  of  the  peace,  (^v)  But  if  the  warrant  be  for  an  offense 
committed,  and  the  person  to  bo  arrested  shall  have  escaped,  or  shall 
be  in  any  other  county  out  of  the  jurisdiction  of  such  justice,  the 

(p)  2  Hawk.  p.  C  ch.  13,  ( 29.    2  Halo'sP.  C,  (r)  See  1  Barn  ft  Cress.,  288.  2  DowL  A  Byl., 

U5     1  Chit.  Cr  L.,  48.  444     1  Chit.  Cr.  L.,  48. 

iq)  Seo  ante,  p.  0*27.    1  East's  P.  C.,890.    1  («)  Code  Cr.  i-ro.,  (  86. 
Hale.  450. 


(18)  Every  person  bound  to  aid.] — Every  person  must  aid  an  officer 
in  the  execution  of  a  warrant,  if  the  officer  require  his  aid  and  be  pres- 
ent and  acting  in  its  execution.     (Code  Cr.  Pro,,  §  169.) 

TTThen  arrest  may  be  made.] — If  the  crime  charged  be  a  felony, 
the  arrest  may  be  made  on  any  day,  and  at  any  time  of  the  day  or  dur- 
ing any  night.  If  it  be  a  misdemeanor,  the  arrest  can  not  be  made  on 
Sunday,  or  at  night,  unless  by  direction  of  the  magistrate  indorsed  upon 
the  warrant.     (Id.,  §  170.) 

Officer  to  state  authority  and  show  warrant.] — ^The  defendant 
mnst  be  informed  by  the  officer  that  he  acts  under  the  authority  of  the 
warranty  and  he  must  also  show  the  warrant,  if  requiied.     (Id.,  §  173.) 

Flighty  or  forcible  resistance.] — If,  after  notice  of  intention  to 
arrest  the  defendant,  he  either  flee  or  forcibly  resist,  the  officer  may  use 
all  necessary  means  to  effect  the  arrest.    (Id.,  §  174.) 
Conraddy  v.  People,  5  Park.,  234. 
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waiTant  can  not  1>e  executed,  unless  it  is  indorsed  or  backed,  in  the 

manner  already  pointed  out.  (J) 
[  *  532  ]         *  As  no  time  is  pi-esciibed  in  the  warrant  within  which 

it  is  to  be  executed,  it  contiimes  in  ibrce  until  fully  exe- 
cuted, during  the  term  of  office  of  the  magistrate  who  granted  it.  (w) 
And  it  is  said  that  a  pei'son  may  be  twice  apprehended  under  it,  if 
the  puq)Oses  of  justice  have  not  been  effected.  (^)  In  cose  of  a  neg- 
ligent escape  the  prisoner  may  be  retaken,  (w)  Otherwise,  however, 
if  the  escape  be  voluntary,  (x)  It  is  unquestionably  the  duty  of  the 
officer  to  act  according  to  the  exigency  of  his  process;  which  is 
*^  forthwith  "  to  arrest  the  pei'son  accused.  (;/)  If  the  officer  should 
willfully  neglect  his  duty  in  this  respect  he  would  doubtless  render 
himself  liable  to  be  punished  criminally,  (z)  And  should  any  person 
having  charge  of  such  i)rocess  misconduct  himself  by  keeping  it 
back,  to  be  afterwards  made  use  of  for  vexatious  or  improper  pur- 
poses, he  may  subject  himself  to  an  action  for  a  malicious  prosecu- 
tion at  the  suit  of  the  party  aggrieved,  (a) 

The  officer  should  carefully  observe  the  command  of  the  warrant, 
with  respect  to  the  person  to  be  arrested.  If  ho  does  not  already 
know  the  person  named  in  the  warrant  he  should  be  informed,  so  as 
to  make  himself  acquainted  with  his  {personal  appearance,  or  have 
some  one  on  whom  he  can  rely  to  point  him  out ;  as  he  is  bound  at 
his  peril  to  arrest  the  proper  person.  (6)  If  he  take  a  different  per- 
son from  the  one  named  in  the  process  he  will  be  a  trespasser,  (c) 
Thus,  if  the  wairant  be  against  John  Doe,  it  will  not  authorize  an 
arrest  of  James  HoUey.  {d)  So  a  warrant  against  Emeline  will  not 
authorize  the  arrest  of  Eveline^  though  there  be  no  doubt  that  Eve- 
line was  the  identical  person  intended,  {e)  unless  it  is  shown  that  she 
is  known  as  well  by  one  name  as  the  other.  (/)  Thus,  under  a  war- 
rant against  **JbAn  Uoe,  the  person  carrying  off  the  cannon,"  the 
officer  will  not  be  justified  in  an-esting  Levi  Mead,  although  he  was 
the  person  for  whom  the  warrant  was  intended,  and  was,  when  it 
issued,  in  the  act  of  carrying  off  a  cannon.  (^)     But  if  the  person 


(a)  8  T.  E..  110,  111. 

(b)  I  Nun  i  WfilsU,  201. 


«)  See  ante,  628. 

(«)  1  Chit.  Or.  L.,  49, 60.    Peake's  N.  P.  Ca., 
284.  {€)  1  Chit.  Cr.  L.,  60. 

(v)Id..tb.    Peake's  R,  284.    See  10  Wend.,       (d)  3  Weod.^SSO.    9  id.,  819.    1  Man.  A  Qr., 
614.    2T.  B.,177.    ^  id..  110,  111.  775. 

Iw)  Arch.  Cr.  PI.,  86.  (e)  4  Wend..  666. 

(X)  Id.,  lb.    9  Hawk.  P.  C,  ch.  18, 1 0.    Ante,       (/)  1  Id.,  1%.    6  Cowen,  466.   7  id.,  IBS.    8 
904.  Eattt,  828. 

(y)  Code  of  Grim.  Pro.,  f  161.  [g)  TCowen,  882. 

(»)  See  8  R.  S.,  606.  i  88.    Id.,  684,  MS;  8  id., 
7th  ed.,  2621. 2607. 
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arrested  be  the  cue  inteuded,  and  bo  as  well  known  by  the  name 
in  the  warrant  i\s  by  his  true  name,  the  arrest,  it  seems,  may  be 
justified,  (h) 

And  if  the  person  be  not  named  in  the  warrant,  but  described 
merely,  as  is  necessarily  done  where  his  name  is  unknown,  (/)  the 
officer  should  not  aiTest  one  who  docs  not  answer  the  descrip- 
tion. (A:) 

•  Regular&y  of  process.']  The  officer  must  in  all  cases  [  *  533  ] 
be  careful  to  see  that  the  process  is  regular  on  its  face. 
If  he  receives  a  criminal  warrant,  for  example,  issued  by  one  ^vho  is 
iu  no  case  authorized  to  issue  such  process — as  a  commissioner  of 
highways,  the  sheriff,  or  a  constable,  &c.,  he  is  not  bound  to  execute 
it ;  nor  would  he  be  protected  in  so  doing.  So  if,  for  any  other 
defect  appearing  on  the  face  of  the  process^  it  be  void.  But  if  the 
warrant  be  issued  by  a  person  officially  authorized  to  issue  warrants 
of  that  description,  under  certain  circumstances ;  or  in  other  words, 
if  it  be  issued  by  one  having  general  jurisdiction  to  award  such  pro- 
cess, and  it  be  regular  and  valid  upon  its  face,  though  the  i^crson 
issuing  it  had  not  jurisdiction  for  so  doing  in  the  particular  instance, 
the  arresting  officer  will  be  protected.  For  the  law  only  obliges  him 
to  look  to  his  process  and  obey  its  contents  ;  and  if  notwithstanding 
its  apparent  regularity  there  be  in  fact  an  illegal  arrest,  the  party 
injured  must  seek  his  redress  against  those  who  were  insti-ument.'il  in 
awarding  or  procuring  the  process,  with  the  means  of  knowing  its 
defects.  {I)  (19) 

Those  defects  in  process  which  are  amendable^  and  which  do  not 
render  it  absolutely  void,  although  apparent  on  its  face,  do  not  render 
the  officer  or  party  liable.  It  is  only  junsdictional  defects,  and  such 
as  can  not  be  amended,  which  render  the  officer  liable,  when  they  are 
apparent  on  the  face  of  the  process.  The  apparcnt  defects  which 
leave  the  officer  without  protection,  are  such  as  apprise  him  of  a  want 

(ik)6id.,4M.    7id.,88S.    1  Wend.,  128.  175.    10  id.,  138.    S  Strange,  210     8  T.  U.  653. 

«)  See  ante,  p.  584.  13  VlhsA.  K., 286.    S  Suuk.Kv.,  4^ i,7,  S.    1  J>ick., 

\k)  See  1  Chit.  Or.  L.,  60.    8  Burr.,  1743.  458.    1  Bqhs.  on  Cr.,  612,  &o.    6  Coke's  U.,  54. 

(I)   See  5  Wend.,  170.    13  id.,  47,  384.    6  id.,  6T.  B.,  221.    5  East,  308.    1  Leach,  206.    U^a- 

367.    1  id.,  210.    8  Gowen,  206, 100.    11  John.  IL,  coe's  Cr.  £v.,  620.    1  Barn.  &  Cr.,  201. 

■  MM  -  -     -  I  —         l" 

(19)  Trespass  will  not  lie  for  an  act  done  under  a  process  valid  on  its  face,  and 
regularly  iasiied  by  a  court  of  competent  jurisdiction.  (Luddington  v.  Pecky  2  Conn., 


701.)    Bat  the  magistrate  issuing,  and  Jhe  officer  arresting  on  a  void  wamuit  are 


both  trespassers.     (HaU  v.  HovaU  10  Conn.,  520.)    And  if  a  warrant  issues  from  a 


trespassei 
UMgkaam  v.  Wylee,  2  Root,  153.) 
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of  jurisdiction  in  the  coui-t  issuing  the  process,  either  over  the  subject- 
matter  or  the  person  of  the  defendant.  If  the  defects  be  amendable, 
it  mattei-s  not  whether  they  are  apparent  on  the  face  of  the  process 
or  not.  They  do  not,  until  it  is  set  aside,  deprive  the  process  of  its 
protecting  eflBcacy.  (?w) 

Where  a  warrant  upon  its  face  appears  to  be  so  defective  that  an 
arrest  under  it  would  be  illegal  in  the  person  executing  it ;  as  where 
a  blank  has  been  left  in  the  warrant  when  signed  and  issued  by  the 
magistrate,  which  has  been  afterwards  filled  with  the  name  of  the 
party  or  of  the  constable,  not  by  the  magistrate  himself,  but  by  some 
other  pei-son  without  his  authority,  an  arrest  ought  not  to  be  made ; 
but  the  magistrate  should  be  appiised  of  the  fact,  so  that  the  wari'ant 
may  be  corrected,  or  another  issued.  So,  if  the  warrant  be  general, 
to  apprehend  all  persons  guilty  or  suspected  of  a  particular  crime, 
without  specifying  the  pei'son  to  be  ai)prohended,  the  warrant  is  void, 
and  therefore  the  constable  will  not  be  justified  in  executing  it.  (n) 

Notification  of  officer^ s  authority.'\  The  party  arrested 
[  *534  ]  should,  in  *  some  way,  be  notified  of  the  officer's  authority, 
if  he  is  previously  unacquainted  with  the  business  on  which 
the  officer  comes  to  him.  (o)  (20)  But  otherwise  if  the  officer  and  his 
business  be  known,  (j?)  And  this  will  apply  as  well  to  a  special 
bailiff  as  to  a  known  officer,  (g)  Where  a  bailiff  pufc^hcd  abruptly  into 
a  gentleman's  chamber,  early  in  the  morning,  in  order  to  arrest  him, 
but  did  not  tell  his  busineas,  nor  use  words  of  arrest ;  and  the  party 
not  knowing  that  the  other  was  an  officer,  in  the  fii  st  surpnse,  snatched 
a  sword  which  hung  in  the  room  and  killed  the  bailiff;  it  was  ruled 
to  be  only  manslaughter,  (r)  It  is  therefore  the  duty  of  an  officer 
serving  a  warrant,  to  accompany  the  service  with  words  of  arrest.  («) 
The  arrest,  when  made,  however,  will  be  valid  and  lawful  without 
this  ;  and  the  reason  why  it  is  recommended  is  that  it  will  often  pre- 
vent resistance,  by  taking  away  the  prospect  of  justifying  or  extenu- 
atmg  it. 

Shomnff,  or  stating  substance  of,  watn^ant."]    If  the  warrant  is 

(m)  3  Barb.,  17.  (p)  9  Co.,  69.   Cro  Car.,  183. 

(n)  1  Nun  A  Walsh,  S48.  {q)  2  Rasa,  on  Cr.,  737.    1  Dea.  Dig.,  50. 

(o)  1  Hale,  468.  470.    Fost,  810.  Hawk.,  cb.       (r)  1  Hnlc's  P.  C,  470.    1  Bnaa.  on  Or.,  SLL, 
81,  H  40,  60.    Kel.,186.    3  HUl,  86.  (t)  Davis' Ju8t.,  64. 

(20)  OflELcer  to  state  authority,  and  show  warrant] — ^The  defend- 
ant must  be  informed  by  the  officer  that  he  acts  under  the  authority  of 
the  warrant,  and  he  must  also  show  the  warrant,  if  required.  {Code 
Or.  Pro.,  §  173.) 
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served  by  a  private  person  he  should  show  it,  if  demanded.  And 
even  oflEicei-s,  if  they  be  not  comuiouly  known,  or  are  acting  out  of 
their  own  precincts,  should  show  their  warrants  on  demand  made,  (t) 
But  it  is  said  that  sworn  and  known  oiiicers,  acting  within  their  pre- 
cincts, need  not  show  their  warrants,  (w)  But  all  persons  making  an 
arrest  ought,  either  before  or  after  the  arrest,  to  acquaint  the  party 
named  in  the  wan-ant  with  the  substance  of  the  warrant,  if 
requested,  (v)  In  no  case,  however,  are  they  bound  to  part  with  the 
possession  of  the  warrant ;  for  that  is  their  justification.  This  rule 
applies  to  public  officei-s  acting  without  their  precincts,  as  well  as 
within,  and  to  every  one  charged  with  the  service  of  process  of 
arrest,  (ic)  If  the  party  arrested  should  get  possession  of  the  war- 
rant, and  refuse  to  return  it,  the  constable  has  a  right  to  take  it  from 
him,  and  even  to  coerce  his  pei*son  to  regain  possession  of  it,  provided 
he  use  no  unnecessary  violence  in  so  doing,  (x) 

But  in  England  the  doctrine  that  even  a  known  officer  is  not 
obliged  to  show  his  waiTant  when  demanded,  has  been  regarded  as 
highly  dangerous  ;  because  it  may  aflect  the  party  criminally  in  case 
of  resistance.  Lord  Kcnyon  observed  that  he  did  not  think  a  person 
bound  to  take  it  for  granted  that  another  who  says  he  has  a  warrant 
against  him,  without  producing  it,  speaks  the  truth  ;  and 
lie  considered  it  very  important  *  that  in  all  cases  where  [  *  535  ] 
an  arrest  was  made  by  virtue  of  a  warrant,  the  warrant, 
if  demanded,  should  be  produced ;  so  as  to  leave  a  delinquent  no 
excuse  for  resistance,  (y) 

Commanding  assistance,^  In  making  the  arrest  the  sherifi*,  con- 
stable, or  other  person  lawfully  authorized  to  execute  the  process, 
has  ample  power  of  obtaining  assistance.  At  common  law  it  seems 
the  officer  might  not  only  demand  the  assistance  of  people  in  general; 
but  might,  if  the  warrant  could  not  otherwise  be  executed,  engage 
the  assistance  of  the  military.  \z)  Where  the  officer  employed  others 
to  assist  him,  it  was  held  that  he  must  be  present,  or  at  least  so  near 
as  to  appear  to  be  acting  in  the  arrest,  (a)  But  where  the  sheriff  had 
commanded  A.  and  cei-tain  other  pei*sons  at  the  house  where  the 
offenders*  then  were,  to  watch  them  and  prevent  their  esca[)e,  while 

(0  I  Hale,  459.    Fost.,  890.  (to)  1  Russ.  on  Or.,  516,  n.  (n.)    1  East's  P.  C. 

(«)  1  CaiL.  Or.  L,  50,  51.     1  Hale,  461, 683     1  819.    2  LU.  Baym.,ll»6. 

£a»i*e»  1'.  C,  812,  8U,  819.    1  Busa.  on  Cr  ,  51.^.  (j;)  8  Car.  A  Payne,  81. 

5lo,618.    2  Hawk.  JP.  C.ch.  13,  riS.    9  Co.,  69,  (w)  «  T.  R.,  188.    1  Chit.  Cr.  L.,  61.    Dayit* 

a.    10  Wood.,  614.    2  Tyler's  U.,211, 15.    2  Hill,  Ju6t.,  66.    1  T.  B  ,  118. 

86.  («)  1  Chit.  Cr.  L.,  49.    U  East,  190. 

(«)  1  Chit.  Cr.  L.,51.    8  Hawk.  P.  C,  c!;.  13,  (a)  Cowp.,  06.    1  Chit.  Cr.  L.,  40.    2  Hmle, 

Its.    1  Ba:>8.  on  Cr.,  516,  n.  (n.)    Id.,  518.   9 Co.  86. 
B.,09,a.    61d.,54,a.    2Hlll,86. 


535  PBOGBBDnTOB  IN  CauimAL  Casss.  [BookX. 

he  went  about  four  miles  to  procure  sufficient  force  to  comx)lcte  the 
arrest,  the  supreme  court  of  this  state  decided  that  the  sheiitf  was  to 
be  deemed  constructively  present,  so  as  to  justity  A.  aud  the  others  in 
arresting  the  offendei's  during  his  teinpoi'ary  absence.  (6) 

In  this  bl;ite  it  is  expressly  provided  by  statute  that  all  sherifis, 
constables,  marshals  or  other  persons  lawfully  authorized  to  execute 
any  criminal  process,  shall  have  the  same  power  to  command  assist- 
ance therein,  and  in  securing  and  conveying  to  the  pro[)er  jail,  or 
before  the  proper  magistmte,  any  person  duly  arrested  by  them,  in 
the  like  cases,  and  in  the  same,  manner,  as  provided  by  the  seventh 
chapter  of  the  third  part  of  the  Revised  Statutes ;  and  every  person 
willfully  and  unlawfully  disobeying  any  such  command  shall  be 
deemed  guilty  of  a  misdemeanor,  (c)  (21) 

The  assistants,  in  general,  act  or  refuse  at  their  periL  If  the  officer 
is  protected  in  doing  the  thing  in  which  their  assistance  is  required, 
they  will  be  protected  also  ;  but  not  otherwise,  (y) 

Power  of  officer  in  case  of  resistance.]  In  all  cases  where  the  officer 
has  authority  to  arrest,  and  uses  the  proper  means  for  that  purpose, 
if  the  imrty  I'csist,  although  the  officer  is  bound  to  act  with  caution 
and  forbearance,  yet  he  is  also  authorized  to  use  such  force  as  maybe 
required,  according  to  the  circumstances  of  the  case,  to  overcome  the 
I'esistance  and  to  effect  the  arrest ;  (22)  and,  therefore  if, 
[  •  536  ]  in  the  struggle,  the  party  *  happen  to  be  wounded  or 
killed,  and  the  proceeding  to  such  extremity  appears  to  be 

(&)  10  John.  Rep.,  85.  (/)  10  Wend.,    128.    13   Mobs.   B.,  611.    8 

(c)  2 K.  S., Tift,  [28.    8  id.,  7th  cd.,  2575.  Wend.,  884. 


(21)  Every  pexBon  boimd  to  aid  an  officer  in  an  arraatl— -Every 
person  must  aid  an  officer  in  the  execution  of  a  warrant,  if  tne  officer 
require  his  aid  and  be  present  and  acting  in  its  execution.  {Code  Cr. 
Pro.,  §  169-) 

(22)  If  defendant  flee  or  rei^t,  officer  may  use  all  necessary 
means  to  effect  arrest] — If,  after  notice  of  intention  to  arrest  the 
defendant,  he  either  flee  or  forcibly  resist,  the  officer  may  use  all  neces- 
sary means  to  effect  the  arrest.     (Code  Cr.  Pro.,  §  17^.) 

Ck)nraddy  v.  People,  5  P&rk.»  234. 

When  officer  may  break  open  a  door  or  window.]— The  officer 
may  break  open  an  outer  or  inner  door  or  window  of  any  building, 
to  execute  the  warrant,  if,  after  notice  of  las  authority  and  purpose,  he 
be  refused  admittance.    (Id.,  §  175.) 
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the  inovitaole  consequence  of  such  resistance,  the  officer  will  not  be 
held  reBpouaible  for  it ;  esi^eciuUy  if  it  be  rendered  necessary,  in 
order  to  secure  the  apprehension  of  a  person  charged  with  any  enor- 
mous  oflfeuse,  or  for  the  protection  of  the  officer  or  his  assistants, 
where  their  safety  has  been  endangered  by  such  resistance,  (ff) 

When  acctmed  is  already  in  pri8on.'\  It  sometimes  happens  that 
the  i>arty  against  whom  a  wan*ant  is  issued,  on  a  criminal  charge,  is 
ahready  in  prison,  in  a  civil  or  criminal  suit.  We  are  not  awaro  what 
course  of  pi*actice  has  been  pui*sued  in  such  cases.  In  England,  when 
a  party  is  in  custody  on  a  civil  prosecution,  inasmuch  as  he  can  not 
be  taken  out  of  custody  and  brought  before  a  justice,  the  criminal 
warrant  is  lodged  with  the  keeper  of  the  place  of  confinement  in  which 
the  defendant  is  imprisoned.  This  officer,  on  the  termination  of  the 
civil  imprisonment,  sends  for  a  constable,  who  takes  the  party  before 
a  justice ;  and  then  the  same  proceedings  are  had  as  in  ordinary 
cases.  When  the  party  is  already  in  jail  on  a  criminal  charge,  and 
fully  committed  for  trial,  the  justice  hears  the  complaint,  Ac,  as  in 
other  cases,  and  a  warrant  of  detainer  is  sent  to  the  jailer  in  whose 
custody  he  remains.  {Ji)  It  would  seem,  however,  to  be  most  consis- 
tent with  our  statute,  when  the  accused  is  in  prison  on  criminal 
process,  to  lodge  the  warrant  with  the  jailer,  and  let  him  see  to  the 
service  of  it,  in  the  same  way  as  above  pointed  out  with  respect  to  a 
party  in  custody  on  civil  i)i  ocess. 

Duty  of  officer  after  making  the  arresL"]  At  common  law,  when 
the  officer  has  made  the  arrest,  he  is,  as  soon  as  possible,  to  bring  the 
pai'ty  before  the  justice,  according  to  the  import  of  the  wan'ant ;  and 
if  he  be  guilty  of  unnecessary  dehiy,  it  is  a  breach  of  duty.  (23)    But 

(f )  1  Xan  ft  Wnl^h,  219.     1  Halo,  494,  431.       (Jb)  1  Chit.  Or.  L.,  G3,  64. 
fotft.,  270.    Hayod'  Cr.  L..,  81. 


An  officer  may  break  open  an  outer  or  inner  door  or  win- 


dow of  any  building,  for  the  purpose  of  liberating  a  person,  who, 
having  entered  for  the  purpose  of  making  an  arrest,  is  detained  therein, 
or  when  necessary  for  his  own  liberation.     (Id.,  §  176.) 

^28)  Defendant  to  be  taken   befidre  magistrate;  bail]— The 

defendant  must,  in  all  cases,  be  taken  before  the  magistrate  without 
tinnecessary  delay,  and  he  may  give  bail  at  any  hour  of  the  day  or 
night.  In  each  of  the  cities  of  I*]ew  York  or  Brooklyn,  a  police  justice, 
to  be  designated  from  time  to  time,  by  the  mayors  of  those  cities  respec- 
tively, must  be  in  attendance  at  the  police  head-quarters  of  the  city,  from 
four  o*clock  in  the  afternoon  of  each  day,  to  ten  o'clock  the  next  mom- 
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if  the  time  be  unreasonable,  as  in  or  near  the  night,  whereby  he  can 
not  attend  the  justice,  or  if  there  be  danger  of  a  rescue,  or  the  party 
be  ill  and  unable  at  present  to  be  brought,  the  officer  may,  as  the 
case  shall  require,  secure  him  in  a  house  till  the  next  day,  or  until  it 
may  be  reasonable  to  bring  him.  (t)  It  has  been  decided  by  the 
supreme  court,  th:it  under  the  Keviscd  Statutes,  a  constable  may 
debiin  a  prisoner  twelve  hours  to  find  a  magistrate  to  try  the  cause,  (it) 
In  the  conveyance  of  the  prisoner  the  constable  should  imix)se  no 
more  force  or  restraint  than  is  necessary  to  prevent  his  escape,  the 
nature  and  degree  of  which  must  of  coui'se  depend  upon  the  circum- 
stances of  the  cjise,  such  as  the  state  of  the  country,  the  magnitude 
of  the  ofibnsc,  the  age  and  chanicter  of  the  prisoner,  or  the  probar 

bility  of  a  rescue  or  escape.  It  is  however  to  be  observed, 
[  *537  j     that  although  the  officer  is  bound  to  treat  *hi8  prisoner 

with  such  khidness  and  humanity  as  may  be  consistent 
with  his  secmity,  and  will  not  be  warranted  in  employing  any  harsh 
or  unnecessary  constraint,  yet  it  is  his  duty,  also,  to  use  such  reasona- 
ble precaution  as  the.  case  requires,  to  prevent  an  escape ;  especially 
in  arrests  for  felony  or  offenses  of  magnitude,  by  a  due  attention  to 
which  the  necessity  of  proceeding  to  extremities,  and  the  peril  to 
the  party  and  the  officer,  may  frequently  be  prevented.  (/) 

The  warrant,  at  common  law,  commanded  the  officer  to  bring  the 
accused  before  the  magistrate  who  issued  it,  or  before  any  justice, 
&c.f  and  if  it  commanded  the  officer  to  bring  the  party  before  the 

li)  Fortes. ,  143.    2  Hale's  P.  C,  119, 120, 95,96.       {k)  10  Wend..  Rli. 
1  Chit.  Cr.  L.,  59.  (I)    1  Knii  &  Walsh,  222. 


ing,  to  take  bail  in  proper  cases,  if  bail  be  offered.  {Code  Cr,  Pro.f 
§  165,  as  amended  in  1882.) 

Can  not  commit  defendant  f?r  future  hearing,  until  he  is  brought  before  the 
court.     Pra^t  v.  Hill,  16  Barb.,  303. 

Mag^trate  other  than  the  one  who  issued  warrant.] — If  the 

defendant  be  taken  before  a  magistrate  other  than  the  one  who  issaed  the 
warrant,  the  depositions  on  which  the  warrant  was  granted  must  be 
Bent  to  that  magistrate,  or  if  they  can  not  be  procured,  the  prosecutor  and 
his  witnesses  must  be  summoned  to  give  their  testimony  anew.  (Id., 
g  166.) 

Dela]ring  to  take  person  arrested  before  a  magistrate.] — ^A. 

public  officer  or  other  person  having  arrested  any  person  upon  a  criminal 
charge,  who  willfully  and  wrongfully  delays  to  take  such  person  before 
a  magistrate  having  jurisdiction  to  take  his  examination,  is  guilty  of  a 
misdemeanor.    (Penal  Code^  §  118.) 
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justice  who  issued  it  he  was  bound  to  do  so.  But  if  it  wtis  general, 
to  bring  him  before  any  justice,  then  the  officer  might  take  him  before 
any  justice  having  jurisdiction,  within  the  county,  (m)  But  as  we 
have  before  seen,  (n)  our  statute  has  rendered  it  necessary  that  all 
warrants  for  offenses  committed  should  command  the  officer  forthwith 
to  take  the  person  accused  and  to  bring  him  before  the  magistrate  who 
issued  the  same,  (o)  The  warrant  to  obtain  sureties  of  the  peace  for  a 
crime  threatened,  is  returnable  in  like  manner  before  the  magistrate 
issuing  it  ( j?)  In  the  latter  case  it  should  seem  the  party  can  not 
be  ari'ested  out  of  the  county  where  the  magistrate  issuing  the  war- 
rant resides ;  and  the  prisoner  must,  in  every  instance,  be  brought 
before  the  magistrate  who  issued  it. 

But  in  respect  to  warrants  issued  for  offenses  committed,  there  are 
the  following  exceptions :  1.  If  the  magistrate  who  issued  the  war- 
rant is  absent,  or  unable  to  act,  the  officer  is  then  to  convey  the 
piisoner  before  the  nearest  or  most  accessible  magistrate  of  the  county 
where  the  warrant  was  issued,  {(j)  2.  When  the  arrest  is  made  in 
another  county,  pursuant  to  an  indorsed  warrant,  if  the  crime  charged 
in  the  warrant  be  a  misdemeanor,  and  the  defendant  be  arrested  in 
another  county,  the  officer  must,  upon  being  required  by  the  defend- 
ant, take  him  before  a  magistrate  in  that  county  ;  who  must  admit 
the  defendant  to  bail,  for  his  appearance  before  the  magistrate  named 
in  the  warrant,  and  take  bail  from  him  accordingly,  (r)  On  taking 
bail,  the  magistrate  must  certify  that  fact  on  the  warrant,  and  deliver 
the  warrant  and  undertaking  of  bail  to  the  officer  having  charge  of 
the  defendant.  The  officer  must  then  discharge  the  defendant  from 
arrest,  and,  without  delay,  deliver  the  warrant  and  undeilaking 
to  the  magistrate  before  whom  the  defendant  is  required  to  ap- 
pear, {s) 

•  Where,  after  an  arrest  in  another  county,  upon  an  [  *  538  ] 
indorsed  warrant,  for  an  offense  jjunishable  by  imprison- 
ment in  the  state  prison,  or  with  death,  the  prisoner  is  erroneously 
let  to  bail  in  the  county  wherein  he  is  arrested,  and  released  from 
custody,  he  may  be  retaken  under  the  warrant ;  the  act  of  releasing 
him  being  equivalent  to  suffering  a  voluntary  escape,  (a) 

An  officer  who  has  arrested  a  dcfendent  on  a  criminal  charge,  in 

(«)  1  Chit.  Cr.  L.,  60      6  Co.  B.,  08,  b.     1       {q)  Code  Cr.  Pro.,  ii  151, 1&9, 16L 
Hale's  P.  C,  683.    2  id.,  U2.  (r)  Id. , » IfiO. 

(R)  Ante,  038.  («)  Id.,  S 180. 

(o)  Ibid.  (a)  Clark  ▼.  Cleyeland,  6  ffill,  UL 

Cp)Ibld. 
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any  coiiiity,  may  caiiy  such  prisoner  through  such  parts  of  any 
county  or  counties  as  shall  be  in  the  ordinary  route  of  travel  from 
the  place  where  the  prisoner  shall  have  been  arrested,  to  the  place 
where  he  is  to  be  conveyed  and  delivei*ed  under  the  process  by  which 
the  arrest  shall  have  been  made  ;  and  such  conveyance  shall  not  be 
deemed  an  escape,  (fi)  (23  a) 

While  passing  through  such  other  county  or  counties,  the  officers 
having  the  piisoner  in  their  charge  shall  not  be  liable  to  arrest  oir 
civil  process ;  and  they  have  the  like  power  to  require  auy  citizen  to 
aid  in  securing  such  prisoner,  and  to  retake  him  if  he  escapes,  as  if 
they  were  in  their  own  county*  And  a  refusal  or  neglect  to  render 
such  aid,  is  an  offense,  in  the  same  manner,  as  if  they  were  officers  of 
the  county  where  such  aid  is  required,  (c) 

A  piisoner,  being  carried  from  one  county  to  another  on  criminal 

process  is  not  liable  to  arrest  in  any  county  through  which 

[  *  539  ]     he  passes ;  and  if  thus  *  arrested,  all  persons  concerned  in 

the  same,  with  knowledge  of  the  previous  arrest,  are  liable 

as  for  an  unlawful  arrest  (d) 

If  a  constable,  having  arrested  a  party  under  a  warrant,  suffer  him 
to  go  at  large,  upon  his  promise  to  come  again  and  find  sureties,  it 
has  been  doubted  whether  he  can  bo  afterwards  arrested  upon  the 
same  process ;  though  it  should  seem  that  as  the  public  are  interested 
in  the  offender's  being  brought  to  justice,  there  is  no  well  founded 
objection  to  such  second  arrest.  {/)  And  it  is  certain  that  if  the 
escape  be  made  without  the  concurrence  of  the  officer,  the  prisoner 
may  be  retaken  as  often  as  he  flies,  upon  fresh  suit,  although  he  were 

(6)  Code  Cr.  Pro.,  )  103.  (/)  1  Chit.  Or   L..  00.    S  Hawk.  P.  C,  oh.  U. 

(e)  Id^9  163.  i  9.    Id  ,  ch.  19,  i  12.    2  Barn,  ft  Cr.,  699.    4  id., 

(d)  9  Wend.,  806.  696.  Dick.  J..  Arrest,  UI   B«o.  Abr.,  Conatsbla. 

D.    10  Wend.,  614 

(23  a)  Bjrch.  180  of  the  Laws  of  1845  ($26),  as  amended  by  ch.  455  of  Mie 
Laws  of  1847  ( }  13),  it  is  provided  that  when  any  criminal  warrant  or  process  shall 
be  issued  by  any  magistrate  residing  out  of  the  town  or  city  whei*ein  the  offense 
shall  have  been  committed^  it  shall  authorize  the  ofiicer  executing  the  same  to  cany 
the  person  charged  with  an  offense  under  this  act,  before  any  magisti'ate  resident 
and  being  in  the  town  or  city  wherein  such  offense  shall  have  been  committed,  to  be 
proceeded  against  according  to  the  provisions  of  section  15  of  said  act  of  1845.  Bat 
the  mafi4strate  issuing  such  warrant  or  process  shidl  not  lose  any  jurisdiction  over 
the  triiu  and  proceedings  against  any  such  persons  by  reason  of  anv  thing  therein 
contained  ;  nor  shall  such  magistrate  be  allowed  any  compensation  for  any  fturther 
proceedings  in  any  such  case,  oeyond  issuing  such  warrant  or  process.  (1 R.  S.»  7th 
ed.,  846.) 

Where  a  prisoner,  arrested  by  virtue  of  a  criminal  warrant  so  indorsed  ia  dis- 
charged from  arrest  by  a  Justice  of  another  county,  in  which  he  is  arrested,  on 
entering  into  a  recognizance  before  him  the  warrant  has  spent  itself,  and  the  officer 
has  no  right  to  arrest  the  prisoner  again,  without  new  process.  {Doyle  v.  Mussdf  80 
Barb.,  800.) 
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out  of  view,  or  had  reached  another  county  or  district,  (ff)  It  has 
been  decided,  in  this  state,  that  after  an  escape  from  an  arrest  under 
criminul  process,  the  officer  is  bound  to  retake  the  prisoner,  whether 
the  escape  be  voluntary  or  otherwise.  (Ji)  It  is  also  clear  that  if, 
after  a  departure  by  the  permission  of  the  constable,  the  party  return 
into  his  custody,  he  may  lawfully  detain  him,  in  pursuance  of  his 
original  warrant,  (a ) 

The  degree  of  force  which  the  officer  is  authorized  to  use,  in  cases 
of  flight,  depends  upon  the  degree  of  the  offense  for  which  the  arrest 
is  made.  Where  the  offender  is  apprehended  without  warrant,  for 
a  felony,  or  a  dangerous  wound  given,  or  to  prevent  the  commission 
of  a  felony,  and  a  foriioH^  where  in  such  cases  the  constable  is  acting 
under  a  wari'ant,  if  the  party  fly,  to  avoid  the  arrest,  when  about  to 
be  made,  or  break  away  after  it  has  been  affected,  and  happen  to  be 
wounded  or  killed  by  the  officer  in  endeavoring  to  prevent  his  escape, 
when  without  such  force  he  could  not  have  been  taken,  the  officer 
will  not  be  responsible.  (1c)  But  in  cases  of  affray,  assault  or  other 
misdemeanor,  where  the  party  does  not  resist,  but  merely  flies  to 
avoid  the  arrest,  if  the  officer  kill  him  in  the  pursuit,  the  law  will  not 
protect  him,  even  although  it  appear  that  the  party  would  otherwise 
have  escaped,  and  whether  the  officer  act  under  the  order  of  a  magis- 
trate or  not ;  though  under  certain  circumstances  the  offense  may 
be  reduced  to  manslaughter,  if  it  appears  that  the  death  was  not 
intended.  (Z)  So,  even  after  arrest,  in  such  cases,  where  the  party 
effects  lus  escape  without  violence,  if  the  officer  kill  him,  in  pui-suit, 
he  would  be  held  guilty  of  murder  or  manslaughter  ;  for  in  offenses 
of  this  description,  where  no  violence  or  resistance  is  offered  by  the 
party,  the  law  chooses  rather  the  risk  of  his  escape,  than  that  his  life 
should  be  the  penalty  of  his  attempt,  {pi) 

*  A  prisoner  thus  escaping,  and  retaken  on  fresh  pur-  [  *  540  ] 
suit,  where  the  officer  is  authoiized  to  take  him,  may  be 
brought  before  a  justice  of  the  county  where  he  was  first  arrested  ; 
for  in  this  cose,  in  supposition  of  law,  he  is  always  in  custody  by 
force  of  the  first  arrest,  (n)  But  otherwise,  in  case  of  flight  before 
arrest,  (o)     If  after  escape  from  arrest  on  a  warrant,  the  party  take 

(#)  Dalt.  J.,  ch.  168.    Dick.  J.,  Arrest,  IIL  (^   1  Nun  A  WaUh,  217.    ToBt.,  S71.    1  Eastte 

1  Clilt.  Cr  L. ,  TO.  P.  C. ,  302. 

(A)  6  Hill,  SU.  (m)  Id.,  218.    2  Hale,  117. 

(0  Dalt.,  ch.  169, 1 9.    2 Bom,  6.    1  Cliit.  Cr.  (n)  1  Nun  ft  Woldli,  2S7.    9  Hale,  91,  115.    % 

L.,  fi9.    2  llawk.,  ch.  13,  h  9  Hawk.,  ch.  16,  h  8. 

(i;)  1  Hale,  489, 587, 8.   2  Hale,  91, 94.  1  Hawk.  (o)  Id.,  215,  216. 
P.  C.ch.  28,(11.    1  East's  P.  C,  298. 
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refuge  iu  a  house,  whether  his  own  or  thut  of  a  stranger,  the  officer 
following  in  fresh  pursuit,  may  break  open  the  outer  door  of  such 
house,  if  refused  admission,  after  demand  and  notification  of  his 
business,  in  order  to  retake  him.  Nor  does  the  nature  of  the  offense 
for  which  he  was  originally  in  custody  create  any  distinction  in  this 
respect,  (j?)  But  whei-e  the  house  of  a  stranger  is  thus  broken  open, 
it  appears  to  be  at  the  peril  of  proving  that  the  party  is  actually 
therein,  (j) 

With  respect  to  the  authority  of  the  officer  in  proceeding  to  fur- 
ther extremities,  even  when  he  is  authoiized  to  i*etake  the  party,  the 
law  has  drawn  a  plain  lino  of  distinction  between  the  case  of  mere 
escape  effected  without  violence,  and  that  accompanied  with  force. 
In  case  of  mere  escape  without  violence,  the  powers  of  the  officer  are 
regulated,  as  in  pui*suit  upon  flight  before  aiTest,  by  the  degree  of  the 
offense  charged. 

And  where  the  original  arrest  has  been  for  felony,  or  a  dangerous 
wound  given,  if  the  party  happen  to  be  womided  or  killed  by  the 
officer  in  an  attempt  to  retake  him,  where  the  offender  would  other- 
wise have  escaped,  the  officer  will  not  bo  held  responsible.  But  in 
this  case  it  must  clearly  appear  that  the  party  could  not  otherwise  be 
taken,  as  this  severity  is  justifiable  only  in  the  last  resort,  and  to  pi*e- 
vent  the  purposes  of  justice  from  being  defeated.  If,  thercfoi-e,  the 
party  might  have  been  taken  without  proceeding  to  this  extremity, 
it  will  be  at  least  manslaughter  in  the  officer.  (?•)  It  may  be  added 
that  few  cases  of  mere  escape  without  violence  can  occur,  in  which 
the  certainty  of  the  escape  will  waiTant  so  extreme  a  proceeding ; 
and  if  the  original  arrest  be  for  a  misdemeanor  or  offense  below  the 
degree  of  felony,  the  officer  will  not  be  justified  in  proceeding  to  this 
extremity  iu  case  of  mere  escape  without  violence,  even  though  the 
party  can  not  be  otherwise  tiiken.  (5) 

In  all  cases  where  a  prisoner  is  brought  before  a  magistrate,  he  is 
still  considered  as  being  in  the  custody  of  the  arresting  officer,  until 
he  is  either  discharged,  bailed,  or  committed  to  prison,  {t)  But  in  no 
case  is  the  defendant  to  be  detained  longer  than  twelve  hours  from 
the  time  he  was  brought  before  the  justice,  unless  within 
[  •  641  ]     that  time  the  trial  of  the   •  cause  (or  the  examination) 

(p)  Fott.,  920.    9  Hawk.»  oh.  14, 1  9.   1  East's       («)  1  Nan  A  Walsh,  288,9.    9  Hale»  117.  Foit., 
P.  C. ,  ZU,    1  Unss..  692.  971. 

(9)  1  Nun  A  Walsh.  212, 238.    2  Hale,  117.  (<)  1  Chit.  Cr.  L.,  00.   9  Hale's  P.  C,  190. 

(r)  1  Hale,  480.   9  id.,  91,  118^  119.   INon  A 
Walsh,  238. 
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shiili  be  commenced ;  or  miless  it  sliuli  bo  delayod  At  the  iiistauce  of 
the  dcfeuduut. 

If  thei-e  be  more  thau  one  person  aiTested  on  a  charge  for  the  same 
offense,  it  is  advisable,  especially  if  the  oilense  be  of  a  serious  nature, 
in  order  to  prevent  the  prisoaei*s  from  concerting  a  plan  of  defense, 
that  from  the  time  of  the  aiTest  they  shall  be  kept  separate  from 
each  other,  and  that  they  shall  not  be  pennitted  to  have  any  com- 
munication, oml  or  written,  {u) 

Return  of  warrant,^  In  respect  to  warrants  for  the  arrest  of  per- 
sons charged  with  having  committed  offenses,  the  statute  and  Codes 
are  silent  as  to  the  mode  of  disposmg  of  the  warrant ;  except  that, 
ou  taking  bail,  the  magistrate  must  certify  that  fact  on  the  warrant, 
and  deliver  the  warrant  and  undertaking  of  bail  to  the  officer  having 
charge  of  the  defendant ;  whereupon  the  officer  must  discharge  the 
defendant  from  arrest,  and  without  delay,  deliver  the  warrant  and 
undei-taking  to  the  magistmte  before  whom  the  defendant  is  required 
to  appear  ;  {w)  and  excepting,  also,  that  when  the  defendant  is 
required  to  be  taken  before  the  magistrate  who  issued  the  warrant, 
he  may,  if  that  magistrate  is  absent,  or  unable  to  act,  be  taken  before 
the  nearest  or  most  accessible  magistrate  in  the  same  county.  And 
the  officer  must,  at  the  same  time,  deliver  to  the  magistrate  the  war- 
rant, with  his  return  indoi*sed  and  subscribed  by  him.  {x) 

At  common  law,  W^e  rule  is  that  the  constable  or  other  officer 
making  the  arrest  should  make  a  return  in  writing,  stating  what  ho 
has  done  mider  the  warrant,  and  deliver  it  to  the  magistrate.  This 
is  usually  indorsed  on  the  warrant ;  but  such  practice  does  not  seem 
to  be  necessary.  And  the  officer  may  keep  the  warrant  for  his  jus- 
tification, if  sued  for  what  he  has  done  in  pursuance  of  its  com- 
mands, (y) 

2d.  Of  arrests  by  officers  without  warrant.^  A  justice  of  the 
peace,  as  we  have  already  seen,  (a)  may  apprehend  or  cause  to  be 
apprehended,  by  verbal  order  merely,  any  pei'son  committing  a 
felony  or  hi*each  of  the  peace  in  his  presence.  (6)  But  if 
the  offense  be  committed  in  his  absence,  *  then  it  is  said  [  *  542  ] 
he  must  issue  his  warrant  in  due  course  of  law,  to  appi*e- 
hend  the  offender,  (e) 

8/ier%ffs  and  coroners  also  may,  in  England,  apprehend  any  felon 

(V)  1  Kan  A  Walth,  22S.  (a)  Ante,  496. 

(w)  Cod^Cr.  Fro.,  i  100.  (6)  i  Haie^s  P.  C,  86.    Arch.  Cr.  PL,  865,  a. 

^)  Id.,  i  164.  4  Black.  Com.,  292.    1  Chit.  Cr.  L.,  24,  25. 

(y)  1  Chit.  Cr.  L.,  60.    9  Ld.  Baym.,  1196.  (c)  1  Chit.  Cr.  L.,  24, 2ft. 
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within  the  count)c  without  warrant.  (cZ  )  If  the  sheriff  be  assaulted 
in  the  execution  of  his  official  duties,  he  may  arrest  the  offender  and 
carry  him  before  a  justice  of  the  peace,  (e)  And  it  is  his  duty  to 
arrest  all  persons,  with  their  abettors,  who  oppose  him  in  the  service 
of  legal  process.  (/) 

So,  a  constable^  by  the  original  and  inherent  power  which  he  pos- 
sesses, may,  without  warrant,  apprehend  any  one  for  a  felony  or 
breach  of  the  peace  in  his  presence,  and  detain  him  until  he  can 
bring  him  before  a  magistrate,  {g)  (24) 

(d)  4  Black.  Com.,  239.  (^)  8Wond..884.    1  Hale's  P.  a,  687.    Arch. 

(«)  1  Saund.,  77.    1  Tuunt.,  146.  •     Or.  PI.,  8H6.    3  Hawk.  P    C,  eh.  13,  J  8.    1  id., 

(/)  10  John.,  85.    See  -2  U.  S.,  441,  (80.  ch.  68,  H 14, 17.    1  Xun  &  Walsh,  1U3. 

(24)  A  pefice  officer  can  ari'est  without  warrant,  only  for  a  breach  of  tlie  iwace 
committed  in  his  presence.  {Boyltston  v.  Kerr,  2  Daly,  220  )  A  police  offijoer  has  no 
power,  without  warrant,  to  ari-est  a  person  for  a  violation  of  the  excise  law,  by  sell- 
mg*  liquors  without  license,  unless  he  be  actually  eng'aged  in  violating  the  Law  at 
the  time  of  the  arrest.  Such  aiTest  is  not  lawful,  either  at  common  law  or  under 
the  act  of  1857.  {Meyer  v.  Clark,  9  J.  &  Sp.,  107.)  A  policeman  in  New  York  caa 
not  ari'est,  without  warrant,  except  for  an  a<'t  tending  to  a  breach  of  the  peace,  com- 
mitted in  his  immediate  presence.     {Stemack  v.  Brooks,  7  Daly,  142.) 

The^Code  of  CrimiTud  Procedure  provides  for  arrest  by  an  officer  toithout  a  toor- 

raiit,  as  follows : 

Wlien  arrest  allowed.] — ^A  peace  officer  may,  without  a  warrant, 
arrest  a  person, 

1.  For  a  crime,  committed  or  attempted  in  his  presence ; 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in 
his  presence ; 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable 
cause  for  believing  the  person  to  be  arrested  to  have  committed  it. 
(§  177.) 

See  Peo.  ex  rel.  Kingsley  v,  Pratt,  22  Hun,  800  ;  Bums  u.  Erben,  40  N.  Y., 
463 ;  Schneider  v,  McLane,  8  Keyes,  568 ;  Harft  v.  McDonald,  1  C.  C. 
R.,  181. 

May  break  in  if  adxnittanee  be  refiased.] — ^To  make  an  arrest  as 
provided  in  the  last  section,  the  officer  may  break  open  an  outer  or  inner 
door  or  window  of  a  building  if,  after  notice  of  his  office  and  purpose, 
he  be  refused  admittance.    (§  178.) 

Wlien  may  azrest  at  night] — ^He  may  also,  at  night,  without  a  war- 
rant, arrest  any  person  whom  he  has  reasonable  cause  for  believing  to 
have  committed  a  felony,  and  is  justified  in  making  the  arrest,  though 
it  afterward  appear  that  a  felony  had  been  committed,  but  that  the  per- 
son arrested  did  not  commit  it.     (§179.) 

To  state  authority,  and  cause  of  arrest] — ^When  arresting  a  per- 
son without  a  warrant,  the  officer  must  inform  him  of  the  authority  of 
the  officer,  and  the  cause  of  the  arrest ;  except  when  the  person  arrested 
is  in  the  actual  commission  of  a  crime,  or  is  pursued  immediately  after 
an  escape.    (§  180.) 
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• 

To  this  extent  the  common  law  doctrine  has  been  expressly  recog- 
nized  by  our  supreme  court,  in  the  followiug  case.  Sti*oug,  a  con- 
stable, arrested  Tuylor  on  a  justice's  execution.  Taylor  beat  Strong 
with  a  pole,  when  the  latter  commuuded  Blanchard  to  assist  him,  who 
did  so  ;  but  after  a  scuffle  Taylor  made  his  escape  and  went  to  the 
store  of  the  plaintiff  in  the  execution,  which  was  near  by,  and  paid 
the  execution.  Strong  followed  Taylor  to  the  store,  but  on  his  way 
there  he  called  on  a  justice,  made  complaint  on  oath,  and  demanded  a 
warrant  for  the  assault.  After  Taylor  had  settled  the  execution 
Strong  asked  him  to  drink  with  him,  which  the  former  refused  to  do, 
but  left  the  store  and  went  to  a  tavern.  About  ten  or  fifteen  minutes 
afterwards,  Strong,  and  Blanchard  as  his  assistant,  arrested  Taylor 
withoat  warrant,  for  the  assault  on  him,  and  carried  him  before  a 
justice  of  the  peace.  Taylor  brought  an  action  for  false  impiison- 
ment  against  Strong  and  Blanchard,  and  it  was  held  that  it  was  not 
maintainable  against  either.  (Ji) 

In  the  case  of  an  affray  or  breach  of  the  peace  committed  in  the 

presence  of  a  constable,  if  he  intends  to  arrest  the  offendei-s,  he  should 

do  so  immediately,  or  within  a  reasonable  time  after  it  occui*s.     And 

it  is  Siud  that  if  an  affray  be  past,  and  there  is  no  danger  of  death, 

the  constable  can  not  arrest  the  parties  without  a  warrant  from  a 

justice  of  the  peace,  (i)     In  the  case  above  referred  to,  decided  by 

the  supi-eme  court,  the  an-est  was  made  after  the  assault  upon  the 

officer  was  over,  and  it.  was  therefoi*e  doubted  whether  the  arrest  had 

not  been  made  after  too  long  an  interval.     But  the  officer  having 

eutcrcd  complaint  on  oath  before  a  justice,  and  the  arrest  having  1>cen 

made  while  a  warrant  was  in  preparation,  it  was  deemed,  under  the 

circumstances,  justifiable. 

(&)  S  Wend.,  884.  (I)  DaTis'  Jast.,  58. 

May  take  a  person  arrested  by  a  bystander.] — A  peace  officer 
may  take  before  a  magistrate,  a  person,  who,  being  engaged  in  a  breach 
of  the  peace,  is  arrested  by  a  bystander  and  delivered  to  him.  (§  181.) 

^  Offjmses  committed  in  magistrate's  presence.] — ^When  a  crime 
18  committed  in  the  presence  of  a  magistrate,  he  may,  by  a  verbal  or 
^tten  order,  command  any  person  to  arrest  the  otieuder,  and  may 
thereupon  proceed  as  if  the  offender  had  been  brought  before  him  on  a 
inuExant  of  arrest.    (§  182.) 

Order  can  not  be  delayed.  McKav*8  Case,  5  C.  H.  Rec,  95.  See  Butolph 
9.  BluBt,  6  Lans.,  S4 ;  Sanda  v,  Benedict,  2  Uun,  479  ;  Linsday  v.  Pco.,  07 
Barb.,  54S. 
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It  has  often  been  questioiied  bow  far  a  constable  or  other  peace 
officer  id  authorized  to  aiTest  a  person  upon  a  chai^  by 
[  *543  ]  another  of  a  mere  *  breach  of  the  peace,  after  the  affray  is 
ended  and  peace  restoi*ed,  ¥rithout  a  special  wari'ant  from 
a  mugistmte  ;  and  it  appears  to  be  the^  better  opinion  that  he  has  no 
such  authority.  {Jc)  But  if  one  menace  another  with  death,  and  com- 
plaint thereof  1>o  made  to  the  constable  forthwith,  he  may,  in  order 
to  avoid  the  present  danger,  and  pi*eveiit  a  probable  felony,  detain 
him,  till  he  can  conveniently  bring  him  to  a  justice  of  the  peace.  {I) 
This  power  seems  to  be  grounded  on  the  duty  of  the  officer  to  prc- 
vent  a  probable  felony ;  and  must  be  governed  by  the  same  rules 
w^hich  apply  to  that  case ;  though  Dalton  (ch.  116,  s.  3),  extends  it 
even  to  the  prevention  of  a  battery,  (wi) 

In  case  of  a  felony  actually  commitled,  or  a  dangerous  wounding 
whereby  felony  is  likely  to  ensue,  the  constable  may,  upon  probable 
suspicion,  arrest  the  party ;  notwithstanding  the  suspicion  arise  not 
in  his  own  mind;  but  in  that  of  some  other  person  who  communi- 
cates it  to  the  constable.  But  in  this  lust  case  he  ought  to  inquii'c 
scrupulously  into  the  causes  of  the  suspicion  ;  for  though  he  can  not 
do  this  upon  oath,  it  may  reasonably  carry  over  the  suspicion  to  his 
own  mind,  (n)  And  although  it  should  afterwards  appear  that  no 
felony  has  been  committed,  yet  he  may  justify  an  aiTcst  without  a 
warrant,  on  a  charge  of  felony  made  by  another  person  on  i-eason- 
able  cau«>e  of  suspicion  ;  (o)  or  oven  if,  without  any  charge,  the  con- 
stable himself  has  rcii^onable  cause  to  suspect  that  a  felony  h:is  been 
committed.  (/?)  (25)  But  when  the  constable  acts  on  his  own  sua- 
picion  it  was  formerly  held  that  he  would  be  obliged  to  prove,  in  his 
justiiication,  both  the  commission  of  the  crime  and  the  reasonableness 
of  his  suspicion  that  the  party  arrested  was  guilty  ;  (<7)  but  the  princi- 
ple seems  established  by  more  recent  authorities,  that  the  rule  is  the 
same  in  this  and  in  the  last  mentioned  class  of  cases,  viz.,  that  the 
officer  will  be  justified  in  making  the  arrest,  though  it  afterwards 
appeal's  that  no  felony  has  been  committed,  provided  he  had  reason- 

{k)  1  Rosa,  on  Or.,  fi06.  (o)  Doag.,  850. 

(I)  I.I.,  ib.    2  Hale's  F.  C,  88.  (p)  6  Darn.  A  Cress.,  6W. 

(M)  See  1  East's  P.  C,  ch.  5, 1 72.  (9)  3  Camp.,  4i0.    1  ChiL  Or.  L.,  2L 

(n)  8  Hale,  91.    1  Deacon's  Dig.  Or.  L.,  47.    8 
Woud..  8')0.    1  Xun  A  WnUh,  1(4. 

(25)  An  officer  is  juatifiod  in  making  an  arix^st,  without  warrant,  when  there  is 
pnwa  facie  gi*ounil  for  suspecting'  that  a  felony  has  been  comntitted.  {I^eople  v. 
Wolven,  7  N.  Y.  Leg.  Obs.,  89 ;  Bums  v.  Erben,  40  N.  Y.,  463 ;  8.  C,  1  Rob.,  656.) 
But  a  x>eace  officer  is  not  bound  to  ari*est  and  detain  a  man  aa  a  felon*  merely  cm  the 
information  of  a  citizen.    {Worlds  CoMt  6  C.  H.  Rec.,  4.) 
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able  grouudfi  to  suspect  the  pai-ty  appi'ehejidcd.  (r)  And  there  is  this 
disttuctioa  between  a  private  individual  and  a  constable,  in  this 
respect,  that  in  order  to  justify  the  former  in  causing  the  imprison- 
ment of  another  ))erson,  he  must  not  only  makb  out  a  i*ea8onable 
ground  of  suspicion,  but  he  must  pi*ove  that  a  felony  has  actually 
been  committed  ;  wbei-eas  a  constable,  havuig  i*e<*isOnable  cause  to  sus- 
pect that  a  felony  has  been  committed,  is  authoiized  to  detain  the 
party  suspected,  until  inquiry  ctm  be  made  by  the  proper  author- 
ities, (s) 

•  In  the  case  of  persons  met  going  about  at  night,  whom  [  *  544  ] 
there  is  reasonable  grounds  to  suspect  of  felony,  a  consta- 
ble is  justified  in  arresting  them  upon  his  own  suspicion,  in  order  that 
they  may  l)e  detained  till  morning,  for  exam hiation,  though  it  should 
afterwards  appear  that  no  felony  has  been  committed ;  provided  thei'e 
be  a  reasonable  and  probable  ground  for  the  ari'est,  and  that  it  be  not 
a  mere  causeless  suspicion.  (J) 

Whether  there  was  a  reasonable  ground  for  suspicion  to  justify  the 
arrest,  is  a  question  of  fact  for  a  jury  to  determine ;  (u)  or,  more 
properly,  a  mixed  question  of  law  and  fact,  the  circumstances  alleged 
to  show  it  reasonable  existed  or  not  being  a  question  of  fact,  but 
whether,  supposing  them  true,  they  amount  to  a  justification,  being  a 
qoestion  of  law.  (v)  Where  the  arrest  is  made  on  the  charge  of 
another,  it  seems  the  constable  will  not  be  justified  in  apprehending 
and  imprisoning  a  i>ei'Son  on  suspicion  of  having  received  stolen  goods, 
on  the  mere  assertion  of  one  of  the  principal  felons,  (ic)  And  when 
an  arrest  is  made  without  sufficient  gi'ounds  of  suspicion,  it  will  not 
be  sufficient  to  prove  afterwards  that  a  felony  had,  in  fact,  been  com- 
initted  ;  for  that,  in  itself,  is  no  justification,  (x) 

As  the  law  authorizes  an  arrest  without  warrant,  in  order  to  pre- 
vent a  breach  of  the  peace,  so,  a  fortiori^  the  officer  is  empowered  to 
interpose  without  warrant,  in  order  to  prevent  the  commission  of  a 
treason  or  felony,  where  he  sees  a  person  on  the  point  of  committing 
either ;  or  of  doing  any  act  which  would  manifestly  endanger  the  life 
of  another ;  or  even  in  cases  where  the  offi^nse  amounts  only  to  a 
inisdemeanor,  tho  general  rule  is,  that  a  constable  can  not  arrest 

M  IVnnA  WaUh,  108.   6  Barn.  A  Cre88..S87.  (<)  2  Hale,  89.    8  Hawk.,  ch.  13,  ( «.    1  East's 

*ur.aP.,485.  P.  C..808.    STannt.U. 

(D  Per  Ld.  Tcnterden,  6  Barn.  A  Cress.,  SSS,  («)  1  Nan  A  Walsh,  106.    6  Bam.  A  CrsM., 

Jid  Bert,  J.,  6  Bing  ,  868.    As  to  the  Jostiflca-  687 

**Mi  ef  irirate  persons,  in  arreetinsr  on  sas-  (v)  5  Bing.,  S54. 

IjeioB,  see  2  Hawk. ,  ch.  12,  M  15, 18.   Id.,  oh.  («;)  2  Stark.  N.  P.  C,  l(t7. 

417.   %  Hale.  78.    1  Bam.  273.  (ir)  Koarke  ▼.  Pepper,  Sm.  A  Bat.,  846, 855.  I 

XnnAWaldl,107. 
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without  the  warrant  of  a  justice,  unless  the  offense  bo  accompanied 
by  a  breach  of  the  peace  conunitted  m  the  pi*esence  of  the  consta- 
ble, (y)  (2  G)   ^ 

In  all  cases  of  a  Tiharge  made  by  another  pei*son,  the  party  suspect- 
mg  ought  to  be  present  at  the  ai*rest ;  for  the  justification  of  the  con- 
stable must  be  that  he  only  aided  the  other  in  taking  the  party  sus- 
pected, (z)  The  reasonable  grounds  of  suspicion  are— -copimon  fame ; 
being  found  in  such  circumstances  as  to  induce  a  strong  presumption 
of  guilt ;  the  iBight  or  escape  of  the  person  suspected ;  being  found 
in  evil  company ;  or  living  an  idle,  vagrant,  and  disorderly  life,  (a) 

Breaking  open  windows  and  doors  to  make  an  arrest.]     It  is  essen- 
tial that  the  officer  should  know  the  limits  of  his  authority  in  break- 
ing open  doors  in  order  to  effect  an  arrest.     We  shall  therefoi-e 
inquire  in  what  instances  the  officer  is  justified  in  thus 
[  •  545  ]     forcing  an  entrance  into  dwellings,     *  1.  When  he  acts 
under  a  warrant,  and  2.  When  he  acts  without  warrant. 

1st.  When  the  officer  ads  wider  a  warrant.  The  officer  may  under 
certain  circumstances  break  open  windows  or  doors  in  order  to  make 
an  arrest  under  a  magistrate's  warrant,  or  any  other  criminal  process. 
But  as  the  law  docs  not  allow  of  such  extremities  except  in  case  of 
necessity,  it  is  laid  down  as  a  general  rule  that  in  every  case  in  which 
doors  may  be  broken  open  to  make  an  arrest,  there  must  be  a  pre- 
vious notification  of  the  officer's  business,  and  a  demand  to  enter,  on 
the  one  hand,  and  a  refusal  on  the  other,  before  the  parties  proceed 
to  that  extent.  (A)  And  doors  may  be  broken  open  where  one  known 
to  have  committed  treason  or  felony,  or  to  have  given  another  a  dan- 
gerous wound,  is  pursued,  either  with  or  without  a  warrant,  by  a 
constable  or  private  pereon.  (c)  And  if  the  constable  has  no  war- 
rant, a  notification  of  his  authority  becomes  the  more  essential.  (27) 

(y)  3  Bam.  A  Ad.,  798.  (6)  Fost.,  820.    1  Buss,  on  Or.,  619.    8  Uawk. 

U)  2Hulc'8P.  C.,91.    1  Nun  A  Walsh,  104.        P.C.ch.  14.  fl 

(a)  2  Hawk.  P.  C,  76.  (e)  2  Uawk.  P.  C,  ch.  14,  f  7.    1  Hale,  459. 

FosC,  820. 

■^«  . 

(26)  A  police  officer  is  not  authoiized,  without  process,  to  arrest  a  person  as  a 
common  prostitute,  on  the  ground  that  she  is  a  disorderly  pei*8on,  unless  the  offense 
was  committed  in  his  presence.  (People  ex  rcL  Kingsley  v.  Pratt,  22  Hun,  300.)  A 
city  ordinance,  providing-  that  "jwlicemen  shall  have  power  *  *  *  to  arrest 
*  *  *  all  vagrants,  common  prostitutes,  drunkards  and  other  disorderly  per* 
sons  found  in  the  city,"  must  be  construed  as  a  power  to  arrest  such  offenders  in  the 
manner  required  by  the  general,  common  and  statutory  law  of  the  state,  and  not  as 
giving  additional  power  to  such  officei*s,  not  warranted  by,  and  not  in  harmony  with, 
such  general  law.     (Id.) 

(27)  As  to  the  right  of  an  officer  to  breaJc  open  doors  and  windows,  to  execute  a  war- 
rant, the  Code  of  Criminal  Procedure  provides  that — 

The  officer  may  break  open  an  outer  or  inner  door  or  window  of  any 
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In  tiiis  case  it  seems  that  the  production  of  his  staff  of  office,  or  any 
other  known  ensign  of  authority,  will  be  a  sufficient  notice  of  the 
intent  with  which  he  interposes  to  make  the  arrest,  (d) 

Mr.  Chitty,  after  observing  that  on  a  wari'ant  for  treason,  felony, 
suspicion  of  felony,  or  actual  breach  of  the  peace,  or  to  search  for 
stolen  goods,  the  doors  of  the  party  accused  may  be  broken  open  if 
admittance  can  not  otherwise  be  obtained,  remarks  that  it  is  question- 
able whether  the  right  extends  to  misdemeanors  not  accompanied  by 
violence,  (e)     For  this  remark  no  authority  is  quoted,  and  we  appre- 
hend none  can  be  found.     Indeed  all  other  writers  on  criminal  law 
seem  agreed  in  saying  that  if  an  offense  of  any  kind  is  charged  iu  the 
warrant,  the  right  of  breaking  open  doors  exists,  after  demand  and 
refusal,  and  provided  the  arrest  can  not  otherwise  be  made.     For 
though,  in  regard  to  civil  prosecutions,  a  man's  house  is  his  castle,  it 
IS  not  to  be  made  a  sanctuary  for  criminals  of  any  grade.  (/*) 

But  though  a  felony  has  been  actually  committed,  yet  a  bare  sus- 
picion of  guilt  against  the  party  will  not  authorize  the  breaking  oi)en 
of  doors  or  windows,  unless  the  officer  comes  armed  with  a  warrant 
from  a  magistrate,  grounded  on  such  suspicion,  {g)     For  where  a 
person  lies  under  a  probable  suspicion  only,  and  is  not  indicted,  it  is 
eaid  to  be  the  better  opinion  that  the  breaking  open  doons  without  a 
"warrant,  iu  order  to  apprehend  him,  can  not  be  justified  ;  (A)  or  must 
st  least  be  considered  as  done  at  the  peril  of  proving  that 
"the  party  so  apprehended  on  suspicion  *  is  guilty,  (a)     And     [  *  546  ] 
it  is  certain  a  private  person,   though   upon   reasonable 
^x)imds  of  suspicion,  can  not  justify  the  breaking  open  of  doors  to 
arrest  the  party  suspected,  unless  the  party  is  proved  to  be  actually 
guilty,  {k) 

It  is  well  settled  that  where  a  minister  of  justice  comes  armed  with 
process,  founded  on  a  breach  of  the  peace,  doors  may  bo  broken,  (I) 

(<l)  I  Hals,  460,  et  seq.    Fost ,  310.    Kel.,  66,  (0)  Fost.,  321.    1  Rum.  on  Cr.,  620. 

115.  (A)  2  Hawk.  P.  C,  ch.  14,  ♦  7. 
(<  1  Cbit.  Cr.  L  ,  65.  {i)  1  East's  P.  C,  ch.  6,  i  87. 
(/)  See  Boscoe's  Cr.  Ev.,628.    1  Rasa,  on  Or.,  {k)  1  Hale,  82. 

519.    3  Stark.  £  v.,  435.  n.  (q).    DavU' JasC,  72.        U)  Fu«t.,  390, 186.    X  Hale,  459.    2  Hawk.,  ch. 
1  Hale,  58J     2  Hawk.  P.  C.  ch.  14.  i 8.    U  East,    14,  i  3. 

116.  1  Nan  A  Walsh,  210. 

building,  to  execute  the  warrant,  if,  after  notice  of  his  authority  and 
purpose,  he  be  refused  admittance.    (§  175.) 


An  officer  may  break  open  an  outer  or  inner  door  or  window  of 

any  building,  for  the  purpose  of  liberating  a  person,  who,  having  entered 
for  the  purpose  of  making  an  arrest,  is  detained  theretn,  or  when  neces- 
8aiy  for  his  own  liberation.    (§  176.)  ^ 
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So  where  an  injury  to  the  public  has  been  committed,  in  the  shape 
of  an  insult  to  any  of  the  courts  of  justice,  on  which  proceas  of  con- 
tempt is  issued,  the  officer  charged  with  the  execution  of  such  process 
may  break  open  doors  if  necessary,  in  order  to  execute  it.  (wi)  And 
the  like  may  be  done  upon  a  capias  utlagatum^  a  capias  pro  fine^  or 
upon  a  habere  facias  possessionem,  {n)  Or  where  a  forcible  entry 
or  detainer  is  found  by  inquisition  befoi*e  justices  of  the  peace,  or 
appears  upon  tlieir  view,  (o)  Or  on  the  warnuit  of  a  justice  of  the 
peace  for  levying  a  penalty  on  a  conviction  grounded  upon  any  stat- 
ute, which  gives  the  whole  or  any  part  of  such  j^enalty  to  the  peo- 
ple, i^p)  So  in  some  extreme  cases  it  has  been  holden  lawful  even 
for  a  private  individual  to  break  and  enter  the  house  of  another  in 
order  to  prevent  him  from  murdering  a  pei*son  who  cries  out  for 
assistance.  (9) 

2d.  When  the  officer  acts  without  a  warrant,^  In  some  cases  of 
actual  breach  of  the  peace,  committed  in  his  presence,  the  officer  is 
justified  in  proceeding  to  this  extremity,  even  where  he  acts  without 
warrant ;  as  on  his  immediate  pursuit  of  affrayers,  where  the  afiiiiy 
has  been  mad(3  within  his  view,  especially  ii*  there  have  been  any 
extraordinary  circumstances  of  violence  attending  it ;  and  a  forhori 
in  such  breaches  of  the  peace  as  amount  to  riot,  (r)  So  where  an 
affray  takes  place  in  a  house,  within  the  view  or  hearing  of  the  con^ 
stable,  where  it  is  likely  that  manslaughter  or  bloodshed  will  ensue, 
the  necessity  of  the  case  authorizes  this  proceeding  on  the  part  of  the 
officer,  during  the  affray,  in  order  to  suppress  it,  and  to  prevent  fur- 
ther violence,  {s)  And  it  is  said  that  the  officer  has  the  like  power, 
if  there  be  disorderly  drinking  or  any  unwaiTautable  disturbance  at 
an  unseasonable  time  of  night,  especially  in  alehouses  or  the  like 
places  of  public  resort,  which  are  under  the  peculiar  superintendence 
of  the  police,  (t)  But  this  power  the  constable  should  exercise  wiUi 
caution ;  and  it  has  been  oliserved  that  even  in  the  purauit  of  affray- 
ers, where  the  affray  is  not  actually  going  on  in  the  house,  but  where 
the  parties  have  taken  refuge  in  a  house  after  the  affray  is  ended,  the 

constable  will  act  prudently  in  not  proceeding  to  this 
f  •  547  ]     extremity  without  *  warrant,  unless  there  have  been  some 

extraordinary  circumstances  of  violence  in  the  affray,  (u) 

(M)  14  Eatt,  1S7.    1  Ross,  on  Or.,  S19.  (r)  1  Nan  ft  Walsh,  900.    1  Hawk.,  ch.  M»  fie. 

(fi)  2  Hawk.,  ch.  14, « 6.  S  i«l . ,  ch.  14.  $  8.    1  Kum  ,  278. 

(o)I<l.,$6.  («)Ibld.    1  Hale,  588.   2  Id., 98.  tBo8.APnL, 

(p)  2  Hale,  06     1  Hawk.  P.  C,  187.   tid.»87.     880. 

(9)  2  Bos.  A  Pol.,  268.  i<)  2  Hale,  90.    1  EaM's  P.  C,  8». 

(•)  lKiui*WaIsli,9Q7.  lBiiM.«ftOr.,m»tt. 
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^here,  therefore,  the  oficnse  is  a  mere  assault,  not  committed  within 
Ills  view  and  followed  iu  fi-esb  pui-suit,  or  other  misdemeuiior,  the 
officer  should  procure  the  wan*aiit  of  a  magistmte,  authorizing  him 
*€»  arrest  the  party  for  such  offense,  before  he  proceeds  to  this  extrem- 
ity, (v) 

Where  a  felony  has  been  committed,  or  a  dangerous  wound  given, 
in  the  presence  of  a  constable,  and  a  fortioi^i  in  case  of  any  act  of 
treason  committed,  he  may,  without  waiting  for  the  warrant  of  a 
magistrate,  break  open  outer  doons,  in  fi-esh  pursuit  of  the  offender, 
after  previous  notification,  demand  and  refusal,  {yc)  So  also  where  a 
ielony  appeal's  likely  to  be  committed,  as  in  the  case  of  a  violent  cry 
of  murder  in  a  house,  or  persons  have  effected  their  entrance  into  a 
house  ;  or  wherever,  from  the  circumstances,  there  appeal's  suflScient 
reason  to  apprehend  a  felony  is  about  to  be  committed,  the  officer 
will  be  justified  in  breaking  open  the  outer  door,  if  refused  admis- 
sion, in  order  to  prevent  it.  {x)  (28) 

But  though  a  felony  has  been  actually  committed,  it  seems  that  a 
bare  suspicion  of  guilt  against  the  party,  will  not  justify  the  proceed- 
ing to  this  extremity,  without  warrant :  or  at  least  it  will  be  at  tiie 
peril  of  proving  that  the  party  so  taken  on  suspicion  is  guilty,  (y)  In 
such  case,  therefore,  it  will  be  prudent  to  obtain  the  warrant  of  a 
magistrate  for  the  arrest  of  the  party  ;  under  which  the  officer  will 
be  justified  in  thus  proceeding,  even  though  it  be  grounded  on  a  mere 
suspicion,  {z) 

In  any  of  the  above  cases,  where  the  officer  enters  a  house  and  the 
doors  are  locked  upon  him  to  prevent  his  egress,  he  may  break  them 
-  open  to  obtain  his  liberty.     So  a  sheriff  may  break  open  the  doors  of 
a  house  to  rescue  his  officers  unlawfully  detained  within  it.  (a) 

(V)  Ibid.    14  East,  155, 167.  (y)  1  Nan  &  Wali»h.  906      8    Hawk.,  ch.  14, 

(w)  2  Hale,  90     FosL,  820.    1  East's  P.  C,  S  7.    Foiit.,  321.    1  East's  P.  C,  822. 

US.  (0)  Id.,  2U0. 

(X)  Id.,  94,  96.    2  Bos.   &  Pal.,  8G0.    I  Chit.  (a)  1  East's  P  C,  824.    1  Chit.  Or  L..  57 

Or.  L., ». 

(28)  An  officer,  without  warrant,  has  no  right  to  break  open  an  outer  door,  in 
order  to  make  an  arrest,  though  a  dangerous  wound  has  been  inflicted.  But  when 
a  dangerous  wound  has  been  inflicted,  any  one  may  arrest,  without  warrant.  (Rurir 
dalTs  Ckue,  6  C.  H.  Rec.,  141.)  An  officer  making  an  arrest  should,  in  some  manner, 
make  known  the  fact  that  he  comes  in  his  official  character ;  otherwise  he  may  be 
lawfuUy  resisted.    {Bellows  v.  Shamum,  2  Hill,  86.) 

The  Code  of  Criminal  Procedure  directs  that — 

To  make  an  arrest  without  a  warrant,  the  officer  may  break  open  an 
onteror  inner  door  or  window  of  a  building,  if,  after  notice  of  his  object 
and  purpose,  he  be  refused  admittance.    §  178.) 
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The  ]^>ower  of  breaking  open  doors,  &c.,  is  confined,  even  iu  civil 
cases,  to  outward  doors  and  windows  only  ;  such  as  are  intended  for 
the  security  of  the  house  against  persons  {romtait/ioiU  endeavoring  to 
break  in.  For  if  the  officer  find  the  outer  door  open,  or  it  be  oi)eiied 
to  him  from  within,  and  he  enter  that  way,  he  may  then  breiik  oi^cn 
any  inner  door,  if  he  find  that  to  be  necessary  to  execute  his  pro- 
cess. (/>) 

This  privilege  of  a  man's  castle  from  an  outward  breach  extends 
only  to  those  cases  where  the  occupier  or  some  of  his  family^  who 
have  their  domicile  or  ordinary  residence  there,  are  the 
[  •  5  48  ]  objects  of  the  ari-cst ;  for  if  *  a  stranger,  whose  ordiuaiy 
residence  is  elsewhere,  upon  being  pursued,  take  refuge  in 
the  house  of  another,  such  house  is  no  castle  of  his^  and  therefore  he 
can  not  claim  the  benefit  of  sanctuary  in  it.  (c)  It  must  be  observed, 
however,  that  in  all  cases  whei*e  the  dooi's  of  strangers  ai*e  broken 
open,  upon  the  supposition  of  the  pei'son  sought  being  there,  it  must 
be  at  the  peril  of  findhig  him  ;  unless,  as  it  seems,  where  the  parties 
act  under  the  warrant  of  a  magistrate.  (cZ) 

And  the  privilege  is  also  confined  to  arrests  in  the  jfirst  instance. 
For  if  a  man  who  is  legally  arrested  escape  from  the  officer  and  take 
shelter  in  the  house  of  another,  or  even  in  his  own  house,  the  officer 
may  upon  fresh  pursuit  breiik  open  the  door  in  order  to  retake  him, 
having  fii*st  given  duo  notice  of  his  business,  and  demanded  admis- 
sion and  been  refused,  (e)  If  it  be  not,  however,  upon  fresh  pursuit, 
it  seems  that  the  officer  should  have  a  warrant  from  a  magistrate. 
And  it  should  be  observed  that  the  officer  will  not  be  authorized  to 
break  open  dooi's  in  order  to  retake  a  prisoner,  in  any  case  where  the 
firat  arrest  was  illegal.  (/) 

It  is  to  be  remembered  also  that  all  the  privileges  attendant  on 
private  dwellings  relate  to  arrests  before  indictment.  There  is  no 
question  whatever  that  after  indictment  found,  a  criminal  of  any 
degree  may  be  arrested  in  any  place,  and  no  house  is  a  sanctuary  to 
him.  (r/) 

In  giving  notice  of  the  business  and  authority  of  the  officer,  and  in 
demanding  admission  into  the  house  before  he  proceeds  to  break  open 
dooi's,  no  precise  form  of  words  is  I'equired  to  be  used.     It  is  suffi- 

[b)  Id.,  823.    Cowp  ,  1     Lcnch»  106, 131  (/)  1  Rues,  on  Cr.,  622.    1  East's  P.  C,  824. 

(c)  Davis  Just.,  id     1  Rass.  on  Cr.,  622.  Fost.,  820. 

id)  1  Rust'tf  P.  G  ,  824.    Post .  821.    S  Hfde,  (jf)  1  Chit  Cr  L.,  68     12  Co.,  131.    4  Inst., 

103.    1  Russ.  on  Cr  ,682.  ISL   S Hawk  P.  C,  ch.  14, » 8    Dick.  J..  Arres^ 

(e)   Fout ,  820    1  8aU[.,  79.    1  Ross,  on  Cr..  UI. 
622,  63L 
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cient  if  the  party  b^  informed  that  the  offi  or  does  not  come  as  a 
mere  trespasser,  but  claims  to  act  mider  proper  authority  ;  provided 
the  officer  in  fact  had  a  legal  warmut.  And  where  the  magistrate  has 
power  to  issue  the  warrant,  the  legality  of  it  will  never  dcpeud  upon 
the  truth  of  the  information  upon  which  it  was  granted.  (/^) 

From  what  has  been  said  above  it  will  be  seen  there  is  some  differ- 
ence of  opinion  among  the  writers  upon  criminal  law  as  to  how  far 
doors  may  be  broken  open  upon  suspicion  of  felony.  We  have 
endeavored  to  state  the  law  as  it  seems  to  be  undciistood  at  the 
present  day.  The  clearest  view  of  the  subject  is  to  be.  found  in  Mr. 
Chitty's  treatise  upon  criminal  law.  It  is  said  by  Mr.  Chitty  that  a 
constable  may  break  open  doors  upon  the  positive  information  of 
another  who  was  actually  a  witness  of  the  felony.  (/)  And  that  one 
material  distinction  between  the  power  of  officers  and  of  individuals 
is  that  the  latter  can  act  only  on  their  own  knowledge, 
while  the  former  may  proceed  upon  the  *  information  of  [  *  549  ] 
others,  {k)  And  he  lays  it  down  as  settled  that  a  private 
person  may  break  doors  after  a  proper  demand  and  notice,  where  he 
is  certain  a  felonyhas  been  committed  ;  and  that  a  constable  may  do 
the  same  upon  the  information  of  the  party  in  whom  the  knowledge 
or  reasonable  suspicion  exists.  (J) 

Upon  the  whole,  therefore,  it  seems  to  be  the  better  opinion  that  a 
prjvate  individual,  in  order  to  justify  breaking  open  doors  without 
warrant,  must  in  general  prove  the  actual  guilt  of  the  party  arrested, 
and  that  it  will  not  suffice  to  show  that  a  felony  hjis  actually  been 
committed  by  another  person,  or  tha:t  reasonable  ground  of  suspicion 
existed  ;  but  that  an  officer,  acting  bona  fideon  the  positive  charge 
of  another,  will  be  excused,  and  the  party  making  the  accusation  will 
alone  be  liable,  {m) 

If  the  warrant  be  in  itself  defective,  or  if  it  be  executed  out  of  the 
jurisdiction,  or  the  wrong  person  be  taken  under  it,  the  part3'^  may 
legally  resist  the  attempt  to  apprehend  him  ;  and  even  third  persons 
may  lawfully  interfere  to  oppose  it,  doing  no  more  than  is  necessary 
for  that  purpose,  (n)  But  if,  when  a  man  is  ai^prehended,  and  in  the 
custody  of  officers  of  justice,  a  third  pei-son  espouses  his  cause  and 

{%)  Davis' J., 00.    Fo8t,13n,7.    SHawk.»oh.  {I)   Idem. 

14,  f  1,  note  1.  (m)  Doug.,  888.  Dick.  J.,  Arrest,  UI.  SMooM 

(D   1  Chit.  Cr.  L.,  53.    1  Hale,  680.    Sid,  93.  &P.,690.    8  Mnn.  A  Rvl.  Maff.  Ca^226,  S.  a 

Dick.  J^  Arrest,  m.  (n)  1  Kast^s  P.  C,  810, 826,  £«.    Foet.,  812. 

db)  1  Chit.  Cr.  Xi.,  68.    See  Gald.,S91.   Doag., 
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encoumges  the  piisouer  to  resist,  the  oj£cer  may  imprison  the  third 
person  thus  opposing  the  operation  of  justice,  (p) 

Where  there  is  a  rescue,  it  is  necessary  that  the  person  making  the 
rescue  should  have  knowledge  that  the  pei*son  he  sets  at  liberty  has 
been  appreliended  for  a  criminal  offense,  if  he  be  in  the  custody  of  a 
private  person  ;  but  if  he  be  under  the  cai*e  of  an  officer,  then  he  is 
to  take  notice  of  it  at  his  j^eril.  {j))  Aiding  a  prisoner  in  escaping 
or  attempting  to  escape  from  the  custody  of  any  sheriff,  coroner, 
marshal,  constable  or  other  officer  or  person  having  the  lawful  charge 
of  such  prisoner  upon  any  criminal  charge,  is  a  misdemeanor,  in  this 
state,  (q) 

When  the  offender  has  escaped,  or  is  rescued,  the  justice  may  gi^mt 
a  fi'csh  warrant  reciting  the  former  proceedings,  and  the  escape  or 
I'escue,  and  directing  the  apprehension  of  the  offender,  (r) 

3d.  0/  arrests  by  private  persons  without  wairant.]  Any  private 
person  who  is  present  when  a  felony  is  committed,  is  bound  by  law 
to  arrest  the  felon,  on  pain  of  fine  and  imprisonment  if  he  escape 
through  his  negligence,  (s)  In  such  a  case  an  ariest  without  warrant 
may  be  justified  by  any  person,  whether  there  l>e  time  to  obtain  one 
or  not.  (/)  So,  after  an  indictment  is  found  against  a 
[  *  550  ]  party,  a  private  person  may  arrest  the  *  offender ;  for  in 
this  case  he  does  not  act  on  his  own  suspicion,  but  upon 
the  finding  of  the  fact  by  the  gi'and  inquest  upon  oath  ;  which  is  sus- 
picion grounded  on  high  authority,  and  is  a  charge  against  the  party 
on  record,  (m) 

Every  private  pei*son  is  bound  to  assist  an  officer,  demanding  his 
help  in  the  tiiking  of  a  felon,  or  the  suppressing  an  affray  and  ari*est- 
uig  the  affrayei*s  ;  and  if  he  refuse  to  assist  before  the  determination 
of  the  affray,  he  is  punishable  with  fine  and  imprisonment,  (t*)  But 
this  is  to  be  undei*stood  with  the  qualification  that  the  officer  has 
authority  to  make  the  arrest.  If  the  officer  does  not  act  under  a 
lawful  authority,  a  private  person  who  assists  him  is  a  trespjisser.  (w) 

A  private  person  is  not  justified  in  aiTestiug  or  giving  in  charge 
of  a  policeman,  without  a  warrant,  a  party  who  has  been  engaged  in 


(o)  1  Chit.  Or.  L.,  61.    Pcake's  R.,  89 
(p)  1  Hale's  P.  C.flOe.    2  Hawk.,ch.  21. 
(q)  2  R.  S.,  6d4.  i  17.    8  id.,  7Ui  ed.,  9607. 
{r)  1  Chit.  Cr.  L..e3.   Fo«t.,18S. 
(»)  3  Hawk.  PC.,  74.  _ 

(<)  8  Wend.,  800.   41John.  B.,  488. 
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(«)  Pan  ,  ch.  170.  i  6.  1  Hawk.  P  C  ,  eh.  M^ 
1 12.    1  East's  P  C  ,  801. 

(V)  9  Hawk.  P  C,  ch.  19,  i  1.  Id..  6h  18,  H  7, 
8.  4  Black.  Com  ,  299.  1  Hale,  667  Burn's 
Jast,  Arrest,  III.    1  East's  P  C.  99 j. 

(w)  10  Wend.,  128.    18  Mtaa.  R.,  821.    1 
on  Cr.,  029, 020. 
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an  affray  ;  unless  the  affi'uy  is  still  continuing,  or  there  is  reasonable 
ground  for  apprehending  that  he  intends  to  renew  it.  {x)  (29) 

{»)  Prioe  T.  Seetoy,  40  Clark  A  Fin.,  28. 
(29)  ArRBBT  BT   ▲  PBIITATB  PBB80K. 

He  can  not  arrest,  for  an  affray,  without  warrant,  after  the  affray  is  over.  (Phil- 
lips V.  TruU,  llJohns ,  486.) 

In  what  cases  allowed.! — A  priirate  person  may  arrest  another, 

1.  For  a  crime,  committed  or  attempted  in  his  presence ; 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in 
his  presence.    {Code  Cr.  Pro.y  §  183.) 

Phillips  V,  Truii,  11  Johns.,  486. 

Must  inform  the  party  of  the  cause  of  arrest,  except  when 
actually  committing  the  offense  or  on  pursuit  after  escape.] — 

A  private  person  before  making  an  arrest,  must  inform  the  person  to  be 
arrested  of  the  cause  thereof,  and  require  him  to  submit,  except  when 
he  is  in  the  actual  commission  of  the  crime,  or  whe  i  he  is  arrested  on 
pursuit  immediately  after  its  commission.    (Id.,  g  184.) 

Must  immediately  take  prisoner  before  a  magistrate,  or  deliver 
fahn  to  a  peace  ofKcer.l — A  private  person,  who  has  arrested 
another  for  the  commission  of  a  crime,  must,  without  unnecessary  delay, 
take  him  before  a  magistrate,  or  deliver  him  to  a  peace  officer.  (Id., 
§  185.) 

Arresting  and  pwMuing  person  disguised,] — A  private  citizen  of  the  county  may, 
without  waiTant,  exercise  the  powers  conferred  upon  a  peace  officer,  under  sections 
887,  sub.  7,  and  894.     {Id.,  $  895  )  * 

Peace  of^cer  may  require  aid.]— In  the  execution  of  the  duties 
imposed  by  section  894,  the  peace  officer  may  command  the  aid  of  as 
many  male  inhabitants  of  his  county,  city,  village  or  town,  as  he  may 
think  proper ;  and  a  citizen  so  commanded,  may  provide  himself  or 
be  provided  Mrith  such  means  and  weapons  as  the  officer  giving  the 
command  may  designate.    (Id.,  §  896.) 

Neglect  or  refosal  to  aid  peace  ofKcer,  without  cause,  a  misde- 
meanor. Punishment.] — A  person  commanded  to  aid  the  officer,  as 
prescribed  in  the  last  section,  and  who  without  lawful  cause  refuses 
or  neglects  to  do  so,  is  guilty  of  a  misdemeanor,  and  is  punishable  by  a 
line  not  exceeding  two  hundred  and  fifty  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  both.    (Id.,  §  897.) 

Magistrate  may  depute  an  elector  of  the  county  to  make 
arrest  of  person  disguised.  If  his  name  be  not  luiown,  fictitious 
name  may  be  used.] — A  magistrate  to  whom  complaint  is  made 
against  a  person  charged  as  a  vagrant,  as  described  in  the  seventh  sub- 
division of  section  887,  may,  by  a  warrant,  signed  by  him  with  his  name 
of  office,  depute  an  elector  of  the  county  to  arrest  and  bring  the  vagrant 
before  him,  to  answer  the  complaint ;  and  if  the  name  of  the  person 
complained  of  be  not  known,  he  may  be  described  in  the  warrant  and 
in  all  subsequent  proceedings  thereon,  by  a  fictitious  name.    (Id.,  §  898.) 
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There  are  other  cases  in  which,  though  the  law  does  not  enjoin  an 
ari*est,  yet  it  permits  it  Thus,  upon  probable  suspicion,  a  private 
pei-son  may,  if  a  felony  has  actually  been  couunitted  by  some  one^ 
arrefijt,  or  direct  a  peace  officer  to  aiTCst,  the  party  whom  he  supposes 
to  he  guilty  ;  (y)  and  if  it  can  be  proved  that  a  felony  had  been 
connnitted  by  some  pei'son,  and  there  were  a  i-easonable  and  probable 
groiuid  for  suspicion,  he  will  not  be  liable  to  an  action,  though  it 
shall  afterwards  be  proved  that  the  party  impiisoned  was  innocent,  {z) 
But  there  is  a  distinction  as  to  the  authority  to  apprehend,  when  the 
felony  Wiis  committed  in  the  view  of  a  private  person,  and  when 
committed  in  his  absence,  and  the  arrest  is  afterwards  attempted  in 
consequence  of  the  suspicion  of  the  guilt,  in  the  fii'st  case  any  one 
may  justify  breaking  open  doors  upon  following  the  felon ;  and  if  he 
kill  him,  provided  he  could  not  otherwise  take  him,  the  act  is  justifi- 
able ;  and  if  he  be  killed  in  endeavoiing  to  make  such  arrest,  it  is 
murder  in  the  parties  resisting,  (a) 

But  a  private  person  can  not  justify  breaking  open  doors  to  appre- 
hend another  upon  probable  suspicion  of  felony,  and  if  he  do  so,  and 
either  party  be  killed  in  the  attempt,  it  is  manslaughter  but  no 
more.  (6)  (30)  It  is  not  murder  because  there  is  no  malicious  design 
to  kill ;  but  it  amounts  to  manslaughter  because  it  would  be  of  most 
pernicious  consequences  if,  midcr*  pretense  of  suspecting  felony,  a 
man  unarmed  by  any  legal  power  might  break  open  a 
[  *  551  ]  house  or  kill  another ;  and  also  because  such  arrest  *  upon 
suspicion- is  hfvccXy  permitted  by  the  law,  and  not  enjoined 
as  in  the  case  of  actual  presence  when  a  felony  is  committed,  (c)  So, 
regularly,  no  private  pei'son  can,  of  his  own  authority,  apprehend 
another  for  a  bare  breach  of  the  peace  after  it  is  over ;  (31)  for  as  an 
officer  can  not  justify  such  an  arrest  without  a  waiTant  from  a  magis- 
trate, a  fortiori  it  can  not  be  allowable  in  a  private  person.  (eZ) 

In  order  to  prevent  the  commission  of  a  crime  any  person  may 

(y)  1  Chit.  Or.  L..  16,  16.    Cald..  »1.    Dous.,  (6)  1  Chit.  Cr.  L.,  17.    8  Hale,  82,  8. 

85U.    I  llnle,688,  9.    Boc.  Abr  .Trespass  D.,  1,  (c)  1  Chit.  Cr.  L.,  18. 

(z)  Id.,  ib.   4  Taant  ,  U.    6  Price,  525.  (d)  2  iiawlc.  P.  C,  ch.  12.  i  21.  1  East's  P.  C, 

(a)  8  Uaio,  77.    1  Chit.  Cr.  L.,  17.  800. 

pO)  But  the  Code  of  CriminaX  Procedure  provides  that  if  a  person  arrested  encape 
or  oe  rescued,  the  person  from  whose  custody  he  escaped  or  was  rescued  may  pursue 
and  retake  him  ;  and  in  order  to  retake  him  the  pursuer  may,  after  notice  of  his 
intention,  and  refusal  of  admittance,  break  open  an  outer  or  inner  door  or  window 
of  a  buUding.     (^  186,  187.) 


(31)  Tet  any  citizen  may  arrest  one  who  is  actually  committing'  a  breach  of 
peace.    (fTaZZace^^  Ca«e,  4.  C.  H.  Rec.,  111.] 
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lawfully  lay  hold  of  a  lunatic  who  is  about  to  commit  any  mischief 
which,  if  committed  by  a  sane  persou,  would  constitute  a  crimhial 
offense.  And  he  may  do  the  same  to  any  other  persou  whom  he 
shall  see  on  the  point  of  committing  a  felony,  or  doing  any  act  which 
will  manifestly  endanger  the  life  or  person  of  another ;  and  may 
detain  him  until  it  may  reasomibly  be  presumed  that  he  has  changed 
his  pui*pose.  But  where  he  interferes  to  prevent  othei-s  from  fighting 
he  should  first  give  express  notice  of  his  intention  tor  prevent  the 
bi*each  of  the  peace.  It  is  every  man's  duty  to  interfere  for  the 
preservation  of  the  peace,  and  to  arm  himself  for  that  purpose,  (e) 

Thus,  any  one  may  justify  breaking  and  entering  a  party's  house 
and  imprisoning  him,  to  prevent  him  from  murdering  his  wife,  who 
cries  out  for  assistance.  But  it  is  always  more  safe  to  obt^iin  a 
wan-ant,  when  time  will  allow ;  because  where  there  is  a  warrant  no 
action  lies,  unless  there  was  want  of  probable  cause  and  the  process 
was  maliciously  obtained.  (  f) 

An  ari-est  without  warrant,  when  a  warrant  ought  previously  to 
have  been  issued,  will  not  be  rendered  legal  by  a  subsequent  issuing  of 
that  authority.  (  g) 

It  seems  clear,  from  the  authorities,  that  a  private  person,  in  justi- 
fying the  imprisonment,  without  warrant,  of  an  innocent  man,  must 
state  in  his  pleadings,  and  prove  in  evidence,  that  a  felony  was 
committed  by  some  one,  as  well  as  that,  imder  all  the  circumstances, 
thei-e  was  reasonable  ground  for  suspecting  the  person  arrested,  or  he 
will  be  liable  to  pay  damages.  (/<) 

Where  a  private  person  has  apprehended  another  for  felony,  he  may 
deliver  him  into  the  hands  of  the  constable,  or  he  may  carry  him  to 
auy  jail  in  the  county,  (t)  Though  that,  it  is  said,  is  rarely  done,  (k) 
But  the  better  coui-se  seems  to  be  to  cause  tim,  as  soon  as  convenience 
will  permit,  to  be  brought  before  a  magistrate  to  be  examined,  bailed 
or  committed  to  prison.  (/)  And  where  a  private  person 
has  apprehended  *  another  in  the  heat  of  an  affray,  he  may  [  *  552  ] 
lawfully  detain  him  till  the  heat  is  over,  and  then  deliver 
him  to  a  constable,  (rn) 

If  H  man  be  found  attempting  to  commit  a  felony  in  the  night,  any 

• 

(i)  Fost.,  810.     1  Chit  Cr.  L.,  18.     2  Hawk.  (h)  Id.,  ib.  8  Inst.,  63.    S  Ilaiwk.  P.  C,  ch.  12. 

P.  C.,  ch.  13»  i  19.  ii  8  to  19.    4  Taunt.,  S4.   6  T.  U.,  SiO. 

(/)SB<M.  &  PaL,200.     8elw.,3d  ed.,830.    1  «)  1  tihlt.  Cr.  L.,  20. 

Chit.  Cr.  L.,  18, 19.    Davis'  Just.,  41.  (k)  Davis'  Just.,  42. 

{g)l  ChiLCr.  L.,  19.     fiao.  Arb., Trespass,  (2)  1  Hale, 689.    llJohn8.,48A. 

D., S.  (m)  1  Chit.  Cr.  L.,  20.    1  Hale, 689.    2  Hawk., 

oh.  13,(7.   Id.,  ch.  18,  $  8. 
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one  may  appi-eheud  him  aiid  detain  him  until  he  can  be  carried  before 
a  magistrate,  (n)  (32) 

4.    BzaminAtion  of  offendm. 

Complaint  having  been  made  to  a  magistrate  showing  that  a 
criminal  offense  has  been  committed,  a  warmnt  having  been  issued^ 
and  the  defendant  arrested  and  brought  lxifoi*e  the  magistrate  in  the 
manner  already  pointed  out,  it  becomes  the  duty  of  such  magistrate 
in  the  next  place,  to  proceed  as  soon  as  may  be,  to  examine  the  pri- 
soner in  relation  to  the  offenses  charged.  (33) 

Prisoners  should  be  examined  separately,]  If  several  pei'sons  be 
ari-ested  upon  the  same  charge,  it  is  advisable,  especially  if  the  offense 
be  of  a  serious  natui^e,  in  order  to  prevent  the  prisoners  from  conceit- 
ing a  plan  of  defense,  that  from  the  time  of  the  arrest  they  shall  be 
kept  sepamtely  from  each  other,  and  that  they  shall  not  be  permitted 
to  have  any  communication  with  each  other,  oral  or  written,  (g) 
And  it  is  also  to  be  recommended  that  in  such  case  the  examinations 
of  the  prisoners  shall  be  taken  separately,  so  that  no  one  of  them 
shall  know  what  has  been  said  by  another ;  as  offenses  committed  by 
numbers  in  conjunction  are  frequently  discovered  by  the  variances  in 
their  respective  statements ;  which  advantage  is  lost  if  the  paities 
have  an  opportunity  of  communicating  with,  or  hearing  what  has 
been  alleged  by  any  other  in  his  defense,  (r) 

If  prisoner  elects  to  be  tried  by  the  justice,  he  is  not  to  be  examined.] 
The  act  of  1845,  provides  that  coui-ts  of  special  sessions  shall  in  future 

(n)  1  By.  &  Moo.  C.  C,  98.  (r)  Id.,  SSL    1  Dick.  J.,  098.    1  Chit.  Or.  L., 

(q)  1  Kun  A  Walsh.  228, 881.  88. 

(32)  RBTAKiira  aftbb  an  bscafb  ob  bbscub. 

At  what  tixne,  and  place.] — If  a  person  arrested  escape  or  be 
rescued,  the  person,  from  whose  custody  he  escaped  or  was  rescued,  may 
immediately  pursue  and  retake  him,  at  any  time,  und  in  any  place  in 
the  state.    {Code  Cr.  Pro.,  §  186.) 

May  break  in,  if  admittance  be  refosed.] — ^To  retake  the  person 
escaping  or  rescued,  the  person  pursuing  may,  after  notice  of  his  inten- 
tion and  refusal  of  admittance,  break  open  an  outer  or  inner  door  or 
window  of  a  building.    (Id.,  §  187.) 

(33)  An  indictment  may  be  fou]|d,  and  the  prisoner  tried  thereon,  notwithstanding' 
the  pendency  of  a  preliminary  examination  before  a  committing  magiBtrate.  {J^dopU 
V.  Westbrookf  12  Hun,  646.)  The  finding  of  a  biU  of  indictment  pending  prooeedinga 
before  the  magistrate,  does  not  ooat  hu  jurisdiction.  {ISz  parte  Chasner,  53  How., 
515.) 
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be  held  by  a  single  mugistmte,  and  that  all  offenses  previously  tri- 
able befoi-e  such  courts  may  be  tried  before  such  single  magistrate, 
with  or  without  a  jury,  at  the  election  of  the  prisoner,  (s)  It  is  also 
provided  that  in  case  any  person  brought  before  a  magisti-ate,  charged 
ipvith  an  offense  tiiable  before  him,  shall  elect  to  be  tried  before  such 
magistrate,  it  shall  not  be  necessar}*^  for  the  magistrate  to  take  his 
exaunination.  (jt)  (34) 

•  JSxammcUion,  when  to  be  taken,]     But  if  the  prisoner     [  *  553  ] 
does  not  elect  to  be  tried  by  the  magistrate,  the  latter 
must  proceed  to  examine  him.  (35)     As  respects  the  time  within 

s)  LtkWB  of  18tf»  ch.  180,  M6 ;  8  K.  S.,  7th  ed. ,       (i)  Id.,  f  17. 


^34)  A  person  arrested  for  a  criminal  offense  may  insist  upon  an  examination, 
'before  he  can  be  compelled  to  enter  into  a  i*ecogTiizance.  But  he  may  vxiive  that 
privilege  ;  and  if  he  does  so,  a  recognizance  entered  into  without  such  examination  ia 
valid.     {Champlainy.  People,  2  N.  Y.,  82.) 

Defendant  to  choose   how  he  shall  be  tried.] — If  the  crime 

'with  which  the  defendant  is  charged  be  one  triable,  as  hereinbefore 

provided,  by  a  court  of  special  sessions  of  the  county  in  which  the  same 

was  committed,  the  magistrate,  before  holding  the  defendant  to  answer, 

must  inform  him  of  his  ri^ht  to  be  tried  by  a  jury  after  indictment,  and 

must  ask  him  how  he  will  be  tried.     If  the  defendant  shall  require  to  be 

^ried  by  a  jury  after  indictment,  he  can  only  be  held  to  answer  to  a  court 

liaving  authority  to  inquire  by  the  intervention  of  a  grand  jury  int^ 

offenses  triable  in  the  county.     If  he  shall  not  so  require,  he  may  be  held 

"te  answer  at  the  court  of  special  sessions.     {Code  Or.  Pro.j  §  211.) 

Election  when  and  how  made.  Peo.  v.  Lied,  19  Alb.  L.  J.,  400.  Waiver  of 
jury  trial  must  appeal*  on  face  of  record.  Peo.  v,  Mallon,  39  How.  Pr., 
454.     Waiver  can  not  be  recalled.     Peo.  t.  Riley,  5  Park.,  401. 

(35)   EXAMOTATIOV. 

Magistrate  to  infisnn  defendant  of  the  charge,  and  his  rlgjht 
oomiBeL] — ^When  the  defendant  is  brought  before  a  magistrate 
^pon  an  arrest  either  with  or  without  a  warrant  on  a  charge  of  having 
committed  a  crime,  the  magistrate  must  immediately  inform  him  of  the 
charge  against  him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage 
^f  the  proceedings,  and  before  any  further  proceedings  are  had.  (Code 
€r.  Pro.,  §  188.) 

nme  to  send,  and  sending  for  counsel] — He  must  also  allow 
ihe  defendant  a  reasonable  time  to  send  for  counsel,  and  adjourn 
ihe  examination  for  that  purpose ;  and  must,  upon  the  request  of  the 
defendant,  require  a  peace  officer  to  take  a  message  to  such  counsel  in 
the  town  or  city,  as  the  defendant  may  name.  The  officer  must,  with- 
eut  delay  and  without  fee,  perform  that  duty.  (Id.,  §  189.) 
Fw.  V.  Restell,  8  HUl,  289. 

On  appearance  of  counsel,  or  waiting  for  him  a  reasonable 
ttane^  eanaadnation  to  proceed.] — ^The  magistrate,  immediately  after 
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which  the  examination  must  be  commenced,  the  provisions  of  the 
statute  arc  that  when  the  defendant  is  brought  befoi-e  a  magistrate, 


the  appearance  of  counsel,  or  if  none  appear  and  the  defendant  require 
the  aid  of  counsel,  must,  after  waiting  a  reasonable  time  therefor,  pro- 
ceed to  examine  the  case,  unless  the  defendant  waives  eicamination  and 
elects  to  give  bail,  in  which  case  the  magistrate  must  admit  th«  defend- 
ant to  bail  if  the  crime  is  bailable,  as  provided  in  section  two  hundred 
and  teu ;  and  in  that  case  witnesses  in  attendance  or  shown  to  be  mate- 
rial for  the  people  may  be  required  to  appear  and  testify,  or  to  be  exam- 
ined conditionally  as  prescribed  in  sections  two  hundred  and  fifteen, 
two  hundred  and  sixteen,  two  hundred  and  seventeen,  two  hundred  and 
eighteen,  two  hundred  and  nineteen  and  two  hundred  and  twenty. 
(Id.,  §  190,  as  amended  in  1882.) 

When  to  be  completed ;  a^oumment.] — The  examination  must 

be  completed  at  one  session,  unless  the  magistrate,  for  good   cause 

shown,  adjourn  it.    The  adjournment  can  not  be  for  more  than  two  days 

at  each  time,  unless  by  consent  or  on  motion  of  the  defendant.     (§  191, 

as  amended  in  1882.) 

Can  not  commit  defendant  for  heanng  on  fatnTe  day  nntU  brought  before 
court    Pratt  v,  HUl,  16  Barb.,  308. 

On  adjournment,  defendant  to  be  committed,  or  discharged 
on  deposit  of  money.JT— If  an  adjournment  be  had  for  any  cause, 
the  magistrate  must  commit  the  defendant  for  examination,  or 
discharge  him  from  custody,  upon  his  giving  bail  to  appear  during  the 
examination,  or  upon  the  deposit  of  money  as  provided  in  this  Code,  to 
make  sure  of  his  appearance  at  the  time  to  which  the  examination  is 
adjourned.     (§  192.) 

See  Laws  of  1S76,  eh.  21,  $  1 ;  8  R.  S.,  7th  ed.,  2543. 

Form  of  commitment.] — The  commitment  for  examination  is 
by  an  indorsement  signed  by  the  magistrate,  on  the  warrant  of  arrest, 
to  the  following  effect :  "  The  within  named  A.  B.,  having  been  brought 
before  me  under  this  warrant,  is  committed  for  exanunation,  to  the 
sheriff  of  the  county  of  ,"  or  in  the  city  and  county  of  New  York, 
**  to  the  keeper  of  the  city  prison  of  the  city  of  New  York."    (§  193.) 

Examination  of  witnesses  to  be  in  presence  of  defisndant; 
and  witnesses  to  be  cross-examined  in  his  behalf] — ^The  witnesses 
must  be  examined  in  the  presence  of  the  defendant,  and  may  be  cross- 
examined  in  his  behalf.     (Id.,  §  195.) 

Defendant  to  be  infoxmed  of  his  right  to  make  a  state- 
ment.]— When  the  examination  of  the  witnesses  on  the  part  of  the  peo- 
ple is  closed,  the  magistrate  must  inform  the  defendant,  that  it  is  his 
right  to  make  a  statement  in  relation  to  the  charge  against  him  (stating 
to  him  the  nature  thereof) ;  that  the  statement  is  desimed  to  enable 
him,  if  he  see  fit,  to  answer  the  charge  and  to  explain  the  facts  alleged 
against  him ;  that  he  is  at  liberty  to  waive  making  a  statement ;  and 
that  his  waiver  can  not  be  used  against  him  on  the  trial.    (§  196.) 
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the  latter  must  immediately  iuform  him  of  the  charge  against  him, 
&C, ;  and  must  allow  the  defendant  a  reasonable  time  to  send  for 
counsel,  and  ac^ourn  the  examination  for  that  pm'pose.  Immediately 
after  the  appearance  of  counsel,  or,  if  none  appear,  and  the  defend- 
ant requii'e  the  aid  of  counsel,  the  magistrate,  after  waiting  a  reason- 
able time  therefor,  must  proceed  to  eioamine  the  case,  unless  the 
defendant  waives  examination  and  elects  to  give  bail,  &c.  (u)  The 
examination  must  be  completed  at  one  session,  unless  the  magistrate, 
for  good  cause  shown,  adjouiii  it.  The  adjournment  can  not  be  for 
moi*e  than  two  days  at  each  time,  unless  by  consent  or  on  motion  of 
the  defendant  (i;) 

(«)  Code  Or.  Pro.,  H  188, 189, 190.  (v)  Id  ,  i  191. 

Waiver  of  right  to  make.] — If  the  defendant  waive  his  right 


to  make  a  statement,  the  magistrate  must  make  a  note  thereof, 
xmmediately  following  the  depositions  of  the  witnesses  against  the 
defendant.    (§  197.) 

Mode   of  taking.] — If   the    defendant  choose  to  make  a 


statement,  the  magistrate  must  proceed  to  take  it  in  writing,  without 
oath,  and  must  put  to  the  defendant  the  following  questions  only  : 

What  is  your  name  and  age  ? 

Where  were  you  bom  ? 

Where  do  you  reside,  and  how  long  have  you  resided  there  ? 

What  is  your  business  or  profession  ? 

GUve  any  explanation  you  may  think  proper  of  the  circumstances 
appearing  in  the  testimony  against  you,  and  state  any  facts  which  you 
^ink  will  tend  to  your  exculpation.     (§  198.) 

Reading  answers.]— The  answer  of  the  defendant  to  each  of 


^e  questions  must  be  distinctly  read  to  him  as  it  is  taken  down.  He 
:inay  thereupon  correct  or  add  to  his  answer,  and  it  must  be  corrected 
imtil  it  is  made  conformable  to  what  he  declares  to  be  the  truth.    (§  199.) 

How  reduced  to  writing  and  authenticated.] — The  state- 


ment must  be  ^educed  to  writing  by  the  magistrate,  or  under  his  direc- 
tioQy  and  authenticated  in  the  following  manner : 

L  The  authentication  must  set  forth  in  detail  that  the  defendant  was 
informed  of  his  rights,  as  provided  in  section  196,  and  that  after  being 
80  informed,  he  made  the  statement ; 

2.  It  must  contain  the  questions  put  to  him,  and  his  answers  thereto, 
as  (mivided  in  sections  198  and  199  ; 

i  It  may  be  signed  by  the  defendant,  or  he  may  refuse  to  sign  it ; 
bat  if  he  refuse  to  sign,  his  reason  therefor  must  be  stated  as  he  gives  it ; 

4.  It  must  be  signed  and  certified  by  the  magistrate.    (§  200.) 

After  statement  of  waiver,  detendant's  witnesses  to  be  exam- 

liied.]-«-After  the  waiver  of  the  defendant  to  make  a  statement,  or 
after  ne  has  made  it,  his  witnesses,  if  he  produce,  any,  must  be  sworn 
and  examined,    (g  201.) 
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At  common  law,  the  magistrate  was  allowed  a  reasonable  time 
before  he  made  his  decision.  (?<?)  And  whenever  it  is  necessary,  he 
may  commit  the  prisoner  for  fuithcr  examination,  (x)  (36)  How 
long,  and  in  what  manner,  a  justice  of  the  peace  may  detain  a  pris- 
oner after  ho  is  brought  before  him,  and  before  he  finally  decides 
whether  he  will  discharge  him  or  hold  him  to  appear  and  answer  the 
charge,  are  questions  of  importance,  and  must  be  particularly  attended 
to  by  acting  magistrates. 

Thus  it  is  laid  down  that  the  examination  must  take  i^Jace  in  a  rea- 
sonable time ;  otherwise  an  action  will  lie  against  the  ningistrate. 
And  a  commitment  for  further  examination  must  not  be  made  use  of 
as  a  commitment  for  trial,  (y)  If,  when  the  party  is  first  brought 
before  tlie  magistrate,  he  finds  it  necessary  to  inquire  further  into  the 
case  before  he  discharges  or  commits  the  piisouer,  he  may  from  time 
to  time  verbally  remand  him. into  custody  ;  and  a  written  wairant  or 
authority  is  unnecessary,  {z)  But  it  is  usual  where  the  party  is 
detained  for  examination,  or  re-examination,  till  another  day,  to  make 
out  a  written  warrant  for  that  puipose  ;  (a)  which  need  not  state  the 
crime  of  which  the  party  is  accused ;  for  it  may  not  always  be  proper 
to  let  the  peace  officer  know  the  crime  on  account  of  which  he  is 
detained.  (6)  And  even  after  the  magistrate  has  determined  on  com- 
mitting the  paity,  he  may  verbally  authorize  the  constable  to  detain 
him  until  he  can  make  out  his  mittimus,  (c)  But  it  is  said  to  be  the 
usual  practice  at  the  present  day,  to  commit  from  three  days  to  three 
days,  by  a  written  mittimus  ;  though  where  the  prisoner  is  remanded 
only  for  a  single  day,  it  may  be  done  verbally,  (rf) 

It  seems  to  have  been  formerly  supposed  that  the  law  intends 

{w)  1  Chit.  Cr.   L.,  12.  (a)  3  Burn,  119.    1  Chit.  Or.  L.,  78. 

(«)  5  Co\ven»  878.    1  Hn1c,685,  6.  (b)  Bac.  Abr,  Trespass,  D.,8. 

(y)  1  Chit.  Cr.  L. ,  73.    8  Dow's  R.,  184.  (c)  7  Kast, 638.   8  Smith,fiU.   1  Ghit  Gr.  lu, 78. 

(«)  Moore,  408.    1  Hale,  685.    2  id.,  123.    Bac.  (<«)  1  Chit.  Cr.  L..  74.  ' 

Abr  ,  Trespass,  D.,  3.    Dick.  J.,  Exam.  m. 


(36)  CoMMiTMBirr  for  bxamixation, 

On  an  a^oumment,  to  be  committed  or  diaohaxged  on  bail] — 

If  an  adjoamment  be  had  for  any  cause,  the  magistrate,  must  commit 
the  defendant  for  examination,  or  discharge  him  from  custody,  on  his 
giving  bail  to  appear  during  the  examination,  or  upon  the  deposit  of 
money,  to  make  use  of  his  appearance  at  the  time  to  which  the  examina- 
tion is  adjourned.     {Code  Cr.  Pro,,  §  192.) 

Fonn  of  eonunitment  for  ezamiaation.    (Sea  id.,  §  193.) 
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three  duys  to  be  sufficient  for  the  examination,  and  that  a 
magistrate  could  not  *  justify  the  detainer  of  a  party  six-  [  *554  ] 
teen  or  twenty  days  i'ott  that  purpose,  (e)  But  the  time  and 
proper  course  of  duty,  m  these  cases,  appears  to  be  that  pointed  out  by 
Mr.  Chitty,  viz.,  that  the  time  for  the  full  investigation  of  the  case  and 
final  decision  of  the  magistrate,  should  de^^end  upon  the  circumstances 
of  each  case,  and  that,  as  a  general  rule,  he  ought  not  to  be  restricted 
to  any  particular  time.  For  either  the  prisoner  or  the  accuser  may 
be  unable  to  bring  forward  his  evidence  immediately  ;  and  the  com* 
pelling  of  the  magistrate  to  discharge  or  conmiit  within  a  particular 
time,  might  be  prejudical  to  the  purposes  of  justice.  (/)  Notwith- 
standing the  ancient  opinions  to  the  contniry,  it  is  said  to  be  the 
present  practice  in  some  of  the  best  regulated  police  offices  in  Eng- 
land, to  detain  prisonera  much  more  than  twenty  days  between  the 
time  of  their  being  first  brought  before  a  justice  and  their  commit- 
ment for  trial,  and  to  bring  them  up  for  examination  on  several  dif- 
ferent days  during  the  interval.  (^) 

But  it  has  been  decided  recently  that  a  warrant  of  commitment  for 
re-examination  for  an  unreasonable  time,  as  for  fourteen  days,  is 
wholly  void,  and  that  ti*espass  lies  against  the  committing  magistrate 
though  he  acted  without  any  indirect  or  improper  motive,  (ft)  The 
question  wh<it  is  a  reasonable  time,  is  a  mixed  question  of  law  and 
fact,  depending  upon  the  circumstances  of  the  case ;  and  the  judg- 
ment of  the  committing  magistrate  is  not  conclusive  of  that  ques- 
tion. (»)  It  will  be  for  the  jury,  if  an  action  is  brought  against  the 
magistrate,  to  say  Avhat  were  the  facts,  and  the  judge  will  direct  them, 
upon  those  facts,  whether  the  time  yras  reasonable  or  not,  as  matter 
of  law.  What  is  reasonable,  docs  not  rest  upon  the  discretion  of  the 
magistrate.  There  may  be  cases  where  three  days  might  not  be  a 
reasonable  time,  and  yet  there  might  l)e  cases  in  which  three  months 
might  be  rejisonable.  It  must  depend  cm  the  probability  of  obtiiining 
further  evidence.  If  a  material  witness  had  gone  on  a  voyage,  the 
commitment  might  be  for  a  longer  time  than  if  all  the  witnesses  were 
<m  the  spot,  (k)  The  reason  of  the  magistrntc's  liability  in  cjvse  he 
commit  the  party  for  too  long  a  period  is,  that  as  it  is  his  duty  to 
commit  only  for  a  reasonable  time,  if  he  commits  for  an  unreasonable 

(«i)  SeeOro.  EUz.,829.    1  Hale,  585, 583.    2 id.,  (h)  5  Man.  A  Ryl.,  63.    10  Barn.  Jt  Cr  ,  S8, 

120.    Hawk.,  b.  2,  ch.  16.  MS.  S.  C. 

(/)  1  Chit.  Cr.  L.,  73.    6  Man.  Jt  Ryl.,  58,  per  (i)    Id,  59.  per  Bailey,  J. 

B:ulov,  J.  {k)  4  Car.  &  Payne,  134,  and  note  (a).    6  Man. 

[g)  id.,  ib.    Dick.  J.,  Examination,  ni.    8  A  Byl.,  60,  per  Parke»  J. 
I>ow*t  K.,  100, 1S8, 186. 
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time,  he  thereby  does  an  act  which  he  is  not  authorized  by  law 
to  do,  and  the  commitment  is,  therefore,  wholly  void.  (J)  Fifteen 
duj's  is  an  unreasonable  time,  unless  there  be  ciicumstances  to  account 
for  it.  And  those  cu*cumstances  it  will  be  mcumbent  on  the  magis- 
trate to  show.     The  fact  that  a  letter  addressed  to  the  prisoner  (l3ut 

which  was  intercepted  and  was  never  in  his  hands),  men- 
[  *  555  ]     tioued  the  prisoner  as  *  a  party  in  the  felony,  and  stated 

that  the  writer  of  it  would  write  again  in  a  fortnight,  was 
held  not  sufficient  to  warrant  such  a  commitment,  (ni) 

As  to  the  manner  in  which  the  prisoner  is  to  be  detained  and  kept 
for  examination,  it  was  formerly  held  that  a  magistrate  ought  not  to 
detain  such  a  prisoner  in  his  own  house,  but  should  send  him  to  the 
common  jail  of  the  county;  and  the  reason  given  for  this  is,  that  other- 
wise, when  the  justices  comes  to  deliver  the  jail,  he  is  not  in  the  jail, 
and  can  not  l>e  delivered,  and,  therefore,  may  be  detained  longer  than  is 
reasonable.  (71)  This  reason  seems  to  be  unsatisfactory;  for  it  is  to  be 
presumed  that  the  magistrate  will  complete  the  examination  as  soon  as 
the  circumstances  of  the  case,  and  his  duty,  will  permit.  If  this  be 
done  before  the  justices  come  to  deliver  the  jail,  and  the  justice  orders 
the  prisoners  to  be  committed  for  trial,  he  will,  in  that  case,  as  a 
matter  of  course,  commit  him  to  the  county  jail,  where  the  justices 
who  come  to  deliver  it,  will  find  him.  If  the  examination  can  not  be 
completed  before  the  justices  come  for  that  purpose,  the  magisti*ate 
should  not  be  compelled  to  proceed  in  the  examination,  on  that 
account,  because  his  duty  and  the  circumstances  of  the  prisoner 
require  it.  And  no  other  inconvenience  can  result  from  allowing  the 
magistrate  a  reasonable  time  to  complete  his  examination  than  that 
the  prisoner  will  be  held  to  appear  and  answer,  at  a  subsequent  term 
of  the  court,  in  case  the  magistrate  finally  decides  not  to  discharge 
him.  And  there  may  be  cases  in  which  a  magistrate  would  be 
extremely  unwilling  to  commit  a  prisoner  to  the  county  jail  during 
the  interval  of  his  examination,  when  he  might  be  kept  in  safe  cus- 
tody, either  in  his  own  house  or  elsewhere,  (o)  It  is  probably  for 
these  reasons  that  Lord  Hale  has  laid  down  a  difierent  rule,  viz.,  that 
because  it  may  be  unreasonable  to  take  these  examinations  presently, 
or  possibly  it  may  take  longer  time,  the  prisoner  may  be  continued 
in  the  custody  of  the  officer,  or  may  be  detained  in  the  justice's  house, 

(l)   10  Barn.  A  Cres,,  88.  (n)  Cro.  EHz..  880. 

(m)  4  Car.  A  Payne,  1S4.  (o)  See  Davis*  Juat.,  57. 
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or  committed  to  some  near  safe  place  of  custody,  till  the  examination 
can  be  taken,  (p) 

When  the  examination  takes  place  near  the  place  where  the  jail  is 
situated,  it  is  convenient,  as  well  as  proper,  to  commit  the  prisoner 
to  jail  by  a  written  warrant.  But  when  the  jail  is  at  an  inconvenient 
distance  from  the  place  of  examination,  the  piisoner  may  be  ordered 
into  and  kept  in  the  custody  of  the  ofiScer,  in  any  other  safe  and  con- 
venient place,  (g) 

When  a  prisoner  has  been  remanded  for  further  examination,  the 
proceedings,  on  his  being  again  brought  up,  should   be 
commenced  by  reading  *  over  all  the  depositions  and  e*-     [  *  556  ] 
aminations  before  taken,  and  the  additional  evidence  be 
then  gone  into,  with  the  same  formalities,  (r) 

The  magistrate  having  authority  to  examine  into  the  nature  and 
cu'ciimstances  of  a  criminal  charge  against  an  olTender,  has  also  a 
power,  as  incident  to  his  authority,  to  bring  before  him  all  pei-sons 
who  appear,  from  the  oath  of  the  complainant,  or  from  the  magis- 
trate's own  knoAvledge,  to  be  material  witnesses  for  the  prosecution  ; 
and  for  this  purpose  may  issue  his  summons  directed  to  a  proper 
officer,  requiring  him  to  cause  such  witnesses  to  come  before  him,  and 
give  evidence,  {f)  And  upon  the  reasonable  request  of  the  defend- 
ant, the  magistrate  has  a  similar  power  to  bring  before  him  any  wit- 
nesses whose  testimony  may  be  material  on  his  behalf,  (u)  (37) 

(p)  2  Ha]c*a  p.  C.»  120.  {t)  See  Davia'  Juat..  68.    1  Chit.  Cr.  L.,  Tft. 

(g)  Davis'  Just.,  58.  («)  Id.,  ib.    1  Chit.  Cr.  L.,  76.  &080.  Or.  Ev., 

(rj  1  Nun  A  Walsh,  825.  Stone's  Pet.  Sosa.,    87.    12  Wond.,  844. 
208. 

(37)   SUBPCBNAB. 

Defined] — The  process  by  which  the  attendance  of  a  witness,  before 
a  court  or  magistrate  is  required,  is  a  subpoena.     {Code  Cr.  Pro.j  §  607.) 

When  ma^strate  may  issne.] — K  magistrate,  before  whom  an  infor- 
xnation  is  laid,  may  issue  subpcBnas  subscribed  by  him,  for  witnesses 
'Within  the  state,  either  on  behalf  of  the  people  or  of  the  defendant. 
<ld.,  §  608.) 

Form  of] — ^The  form  of  a  subpoena  is  prescribed  by  §  612,  id. 

Sabpcsna  duces  tecnm.] — If  books,  papers  or  documents  be  required, 
a  direction  to  the  following  effect  must  be  contained  in  the  subpoena . 
"And  you  axe  required  also,  to  bring  with  you  the  following,"  [describ- 
ing intelligibly  the  books,  papers  or  documents  required.]    (Id.,  §  613.) 

Service  of  subpoena  ;  by  "whom ;  return.] — A  peace  officer  must 
serve,  in  his  county,  city,  town  or  village,  as  the  case  may  be,  any  sub- 
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Examination  of  complainaitt  and  his  vntnessea.^  When  the  pereoa 
accused  and  the  witnesses  to  be  examined  aie  duly  brought  before  the 
magistrate,  and  every  thing  is  in  i-eadiuess  for  proceeding,  ih»  magis- 
trate is  to  examine  the  complainant  and  the.  witnesses  produced  in 
support  of  the  prosecution,  on  oath,  in  the  presence  of  Uie 
prisoner,  in  regard  to  the  offense  charged,  and  in  i*egard  to  any  other 
matters  connected  with  such  charge,  which  such  magistrate  may  deem 
pertinent,  {ic) 

There  is  no  hiw  requiring  these  examinations  to  be  public.  The 
witnesses  must  be  examined  in  the  presence  of  the  prisoner,  and  he 
has  a  right *to  have  the  assistance  of  counsel;  but  whenever  the 
magistrate  thinks  it  expedient  he  may  doubtless  exclude  spectators 
from  the  room.     For  in  conducting  these  examinations  he  acts  minis- 

(V)  1  Nan  &  Walsh,  806.    8  Hill,  289. 

poena  delivered  to  him  for  service,  either  on  the  part  of  the  people  or  of 
the  defendant ;  and  must  make  a  written  return  of  the  service,  sub- 
scribed by  him,  stating  the  time  a  d  place  of  service,  without  delay.  A 
subpoena  may,  however,  be  served  by  any  other  person.     (Id.,  §  614.) 

made.] — A  subpoena  is  served,  by  delivering  it,  or  by 


showing  it,  and  delivering  a  copy  thereof,  to  the  witness  personally. 
(Id.,  §  615.) 

Witnesses  ont  of  the  comity.] — No  person  is  obliged  to  attend  as  a 
witness,  before  a  court  or  magistrate  out  of  the  county  where  the  wit- 
ness resides  or  is  served  with  the  subpoena,  unless  the  judge  of  the 
court  in  which  the  crime  is  triable,  or  a  judge  of  the  supreme  court,  or 
a  county  judge,  or  in  the  city  of  New  York,  the  recorder  or  city  jud^e, 
or  judge  of  the  general  sessions  of  that  city,  upon  an  affidavit  of  the 
prosecutor  or  district  attorney,  or  of  the  defendant  or  his  counsel, 
stating  that  he  believes  that  the  evidence  of  the  witness  is  material, 
and  his  attendance  at  the  examination  or  trial  necessary,  shall  indorse 
on  the  subpoena  an  order  for  the  attendance  of  the  witness.  (Id.,  §  618.) 

Disobedience  to  subpoena,  how  punished.] — ^Disobedience  to  a 
subpoena,  or  a  refusal  to  be  sworn  or  to  testify,  may  be  punished  by  the 
court  or  magistrate,  as  for  a  criminal  contempt  in  the  manner  provided 
in  the  Code  of  Civil  Procedure.     (Id.,  §  619.) 

Depositions,  to  be  read  on  examination,  and  witnesses  exam- 
ined.]— ^At  the  examination,  the  magistrate  must,  in  the  first  place 
read  to  the  defendant  the  depositions  of  the  witnesses  examined 
on  the  taking  of  the  information,  and  if  the  defendant  request  it,  or 
elects  to  have  the  examination,  must  summon  for  cross-examination  the 
witnesses  so  examined,  if  they  be  in  the  county.  He  must  also  issue 
subpoenas  for  additional  witnesses  required  by  the  prosecutor  or  the 
defendant.     (§194.) 
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terially,  and  not  judically.  (x)  (38)     It  may  sometimes  be  necessary, 

in  order  to  prevent  the  imprudent  disclosure  of  evidence,  or  for  other 

reasons,  to  conduct  the  proceedings  in  }  rivate  ;    as  in  the  instance  of 

offenses  committed  by  numbers  in  conjunction,  when  it  is  expedient 

to  examine  each  separately,  it  may  be  equally  expedient  that  no  one 

of  the  confederates  shall  be  informed  of  what  has  been  disclosed 

during  the  examination  of  any  other,  which  object  might  be  frustrated 

if  a  stranger  had  a  right  to  be  present,  who  might  convey  to  the  rest 

information  of  what  passed,  (y) 

If  the  original  complaint  and  evidence  taken  before  the  warrant 
was  issued,  contain  a  complete  case,  it  is  the  practice,  in  England,  for 
the  magistrate  after  re-swearing  the  accuser  and  witnesses,  to  read  over 
their  former  depositions,  in  their  presence  and  that  of  the  prisoner, 
and  then  to  state  to  the  latter  that  he  is  at  liberty  to  ask  the 
prosecutor  and  *  witnesses  any  questions  respecting  the  [  *557  ] 
charge  against  him ;  and  if  he  declines  so  doing,  the 
examinations  are  not  again  gone  over,  but  a  fresh  jurat  is  made  to 
them  ;  and  this  even  before  a  fresh  magistrate.  The  papers  are  then 
to  l>e  signed  by  the  parties  deposing  and  by  the  justice  by  whom 
they  are  taken,  (^z)  (39) 

A  fresh  jurat  is  necessaiy,  though  nothing  additional  be  elicited 

{X)  Id.,  76,  77,  301.  (M)  1  Chit.  Or.  L.,  80.    1  Leach,  459.    2  id., 854. 

(y)  1  Dow.  A  By.,  178, 1S7.    1  Bara.  A  Cress., 
17.    '2D  A  R.,  86. 

(38)  Witnesses  to  be  kept  apart]— The  witnesses  produced 
on  the  part  either  of  the  peple  or  of  the  defendant  can  not  be  present  at 
the  examination  of  the  defendant ;  and  while  a  witness  is  under 
examination,  the  magistrate  may  exclude  all  witnesses  who  have  not 
been  examined.  He  may  also  cause  the  witnesses  to  be  kept  separate 
and  to  be  prevented  from  conversing  with  each  other  until  they  are  all 
examined.    {Code  Cr.  Pro.,  §  202.) 

Who  may  be  present  at  ezamination.WThe  magistrate 
must  also,  upon  the  request  of  the  defendant,  exclnae  from  the  exami- 
nation every  person,  except  the  clerk  of  the  magistrate,  the  prosecutor 
and  his  counsel,  the  attorney-general,  the  district  attorney  of  the  county, 
the  defendant  and  his  counsel,  and  the  officer  having  the  defendant  in 
custody.    (Id.,  §  203.) 

(39)   RbADINQ   of   DBF0SITI0N8  ;   CROSS-EXAMINATION ;  8UBP(BNA  FOR  ADDITIONAL   WIT- 


Depositions  to  be  read    and  witnesses  examined.! — ^At   the 

examination  the  magistrate  must,  Iti  the  first  place,  read  to  the  defend- 
ant the  depositions  of  the  witnesses  examined  on  the  taking  of  the 
information,  and  if  the  defendant  request  it,    or  elects  to  have  the 
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from  the  witnesses,  by  the  prisoner's  questions,  or  though  the  piisoner 
declines  to  examine  them,  in  order  that  the  additional  averments  of 
the  identity  of  the  prisoner,  and  that  the  complaint  has  been  sworn 
to  in  his  presence  and  hearing,  shall  be  prefixed  or  subjoined,  (a) 

The  complainant  and  his  witnesses  are  to  be  sworn  or  rc-sworn,  and 
their  evidence  given  in  the  presence  of  the  accused,  in  order  that  he 
may  have  the  advantage  of  cross-examining  them,  and  of  testing 
their  credit  or  contradicting  their  testimony.  (6)  And  if  any  part 
of  the  deposition  has  been  taken  in  the  absence  of  the  prisoner,  it 
will  not  bo  sufficient  merely  to  read  over  such  part  in  the  presence 
of  the  prisoner  and  the  witness  ;  but  it  is  also  necessary  that  tiie 
witness  shall  be  re-sworn  to  the  truth  of  that  part  of  his  statement, 
in  the  prisoner's  presence,  and  an  opportunity  given  to  the  latter  of 
cross-examining  hira  upon  oath  ;  other^vise  such  deposition  will  not 
afterwards  be  admissi)>le  in  evidence,  (c) 

Before  the  statements  of  the  prosecutor  and  his  witnesses  are 
reduced  to  writing,  it  is  advisable  for  the  magistrate  to  hear  their 
narnitive  in  the  common  way  of  relating  events  ;  by  which  means  he 
will  bo  put  in  possession  of  all  the  circumstances  of  the  case,  and  will 
often  bo  enabled  to  discover,  by  the  manner  of  the  parties,  whether 
they  are  speaking  truth  or  combining  in  the  assertion  of  falsehood,  (d) 
Swearing  witnesses  after  examination  taken,  is  improper  and  censur- 
able, {e)  Tlio  informant  and  his  witnesses  are  to  be  sworn,  in  one 
of  the  methods  pointed  out  by  the  statute.  {/)  An  oath  in  some 
form  or  other  is  absolutely  necessary,  or  the  examinations  of  the 
informant  and  his  witnesses  can  not,  under  any  circumstances,  be 
received  in  evidence,  (y)  And  if  a  magistrate  were  to  commit,  with- 
out an  oath  made  before  him,  he  would  be  liable  to  an  action  if  the 
prisoner  were  acquitted,  (/i) 

The  next  duty  of  the  magistrate  is  to  reduce  the  examination  of 
each  of  the  deponents,  into  writing,  in  a  plain  and  intelligible  man- 
ia) 1  Xnn  &  WAlsh,  305.  (/)  Code  Civ.  Pro.,  ff  845  to  849 ;  Penal  Code, 
(6)  M.,  3(K).    2  Lcaoli.5ei.   S  Ross.  Cr.  L.,n60.    |  07. 

(c)  Ibid.    Phil.  Kv.,  KQ.    2  Rom.  Cr.  L.,6G0.        (a)  1  Chit  Or.  L.,78. 

8  Uill,  2S9.  (h)  1  Hnle'8  P.  C,  688.    Dalt  J.,  ch.  164.  »  S. 

(d)  Dirk.  J.,  Kxamination.  1  Lvach,  202, 808 

(e)  4  Dowl.  &  Kyi.,  734.    smU,  289. 


examination,  must  summon  for  cross-examination  the  witnesses  so 
examined,  if  they  be  in  the  county.  He  must  also  issue  subpoBnas  for 
additional  witnesses  required  by  the  prosecutor  or  the  defendant.  {Code 
Cr.  Pro.,  §  194.) 
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ncr,  and  as  nearly  as  possible  in  the  language  in  which  the 
fii-st  narration  was  *  delivered,  (f)  (40)  All  the  facts  and  f  •S^S  ] 
circumstaiu-es  should  be  inserted  wliich  are  necessary  to 
l^rove  the  felony  ;  and  the  corpus  delicti  should  appear  on  the  face  of 
the  depositions ;  for  if  this  be  properly  done,  though  the  commit- 
ment should  be  informal,  the  prisoner  will  not  bo  discharged  on  the 
ground  of  the  defect  in  the  mittimus,  {k) 

It  is  absolutely  necessary  that  the  testimony  of  the  accuser  and  his 
witnesses  should  he  taken  in  writing,  or  it  will  bo  of  no  effect.  (J) 

All  this  must  be  done  in  the  presence  of  the  party  accused,  in  order 
that  he  may  have  the  advantage  of  cross-examining  the  witnesses,  and 
contradicting  their  testimony,  or  the  examination  can  not  be  received 
in  evidence  as  if  taken  in  pui-suarice  of  the  statute.  (?n) 

The  statute  does  not  confine  the  magistrate,  in  the  examination,  to 
questions  respecting  the  offense  charged  ;  but  he  may  examine  the 
complainant  and  his  witnesses  '*  in  regard  to  any  other  matters  con- 
nected with  such  charge,  which  such  magisti'ate  may  deem  pertinent." 
It  is  desirable,  on  many  accounts,  that  the  examination  of  the 
prosecutor  and  his  witnesses  should  be  of  the  most  searching  character ; 
and  as  the  language  of  the  statute  is  broad  enough  to  give  the  magis- 
trate ample  authority,  he  ought  to  continue  his  inquiries  as  long  as 
any  thing  of  importance  can  be  elicited  from  the  witnesses  respecting 
the  guilt  of  the  prisoner,  or  Avhich  may  tend  to  implicate  accomplices, 

(i)   1  Leach.  202, 800.    Diok.  J.,£xainloation»       {I)   Id.,  i1>.     1  Lcnoh,  202,  809.     Roscoe*8  Or. 
III.    3IIin,289.  Ev.,6i.    IMoo.  C.C.,838.    8  Wend,  59c» 

{k)  1  Chit.  Or.  L.,  79.    3  Enst'o  R.,  157.  (m)  1  Lench,  202,  S0»,  50a,  603.  5  Mod.,  163, 161. 

(40)  Testimony  how  taken  and  authenticated.] — The  testimony 
given  by  each  witness  must  be  reduced  to  writing,  as  a  deposition,  by 
the  magistrate  or  under  his  direction,  and  authenticated  in  the  following 
manner : 

1.  The  authentication  must  state  the  name  and  age  of  the  witness,  his 
place  of  residence,  and  his  business  or  profession ; 

2.  It   must,  unless  deposition  by  question  and  answer  be  waived  by 

the 'defendant  and  the  witness,  contain  the  queotions  put  to  the  witness, 

•and  his  answers  thereto ;  each  answer  being  distinctly  read  to  him  as  it 

is  taken  down,  and  being  corrected  or  added  to,  until  it  is  made  con- 

formaole  to  what  he  declares  to  be  the  truth; 

3.  If  a  question  put  be  objected  to  on  either  side,  and  overruled,  or 
the  witness  decline  answering  it,  that  fact,  with  the  ground  on  which 
the  question  was  overruled  or  the  answer  declined,  must  be  stated ; 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he  refuse  to 
sign  it,  his  reason  for  refusing  to  sign  it  must  be  stated  in  writing  as  he 
gives  it ; 

5.  It  must  be  signed  and  certified  by  the  magistrate.  (Code  Cr.  Pro^ 
§  204,  09  amended  in  1882.) 
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or  othci*s  not  yet  arrested.  This  is  also  important,  in  order  that  the 
witnesses  may  be  tied  down  to  their  first  narration,  and  not  be  left 
open  to  those  impressions  either  of  pity  or  revenge,  which  may  affect 
them  between  the  examination  and  trial  of  the  accused,  (n) 

The  magistrate  is  not  to  take  and  certify  merely  the  testimony 
a<lduccd  in  support  of  the  charge,  but  he  ought  also  to  return  the 
evidence  which  tends  in  favor  of  the  prisoner,  (o) 

The  duty  of  magistrates  in  obtaining  the  evidence  of  cuxompUoea^, 
ought  also  to  be  noticed  here. 

The  engagement  of  a  justice  of  the  peace  to  an  accomplice,  that  if 
he  will  give  his  evidence  he  may  expect  favor,  is  merely  a  personal 
engagcniont  on  his  pail,  tiiat  he  will  recommand  the  accomplice  to 
mercy;  for  a  justice  of  the  peace  has  no  authority  to  promise  him 
any  favor,  or  to  tell  him  that  he  shall  be  a  witness  against  others.  A 
justice  of  the  peace  has  no  authority  to  select  whom  he  pleases  to 
pardon  or  prosecute ;  and  the  prosecutor  has  still  less  power  or 
rather  pretense,  to  do  this,  than  the  justice,  (jp)  Whatever 
[  *  559  ]  promises  or  engagements  a  justice  *  may  make  with  an 
accomplice,  and  however  punctually  or  faithfully  the  accom- 
plice may  comply  with  the  conditions  upon  which  such  promises 
were  made,  he  can  not  avail  himself  of  them  on  his  trial.  They  may 
operate,  as  an  equitable  claim  upon  the  government  for  a  pardon,  or 
a  postponement  of  his  trial.  And  on  this  account  the  greatest  caution 
and  judgment  ought  to  be  used  by  justices  of  the  peace  upon  these 
occasions.  The  power  assumed  by  them  of  admitting  accomplices  to 
be  witnesses,  is  founded  in  practice  only,  and  does  not  control,  and  in 
many  cases  ought  not  to  influence,  the  authority  of  the  court  by  which 
the  accomplice  is  liable  to  be  tried.  The  accomplice,  therefore,  may 
be  deceived  and  drawn  in,  under  the  color  and  pretense  of  judicial 
authority  and  power  of  protection,  to  disclose  what  he  is  not  bound 
to  discover  ;  and  thus  make  himself  the  deluded  instrument  of  his  own 
conviction,  (y)  The  benefit  of  the  accomplice  is  in  fact  nothing  more* 
than  a  mere  hope  that  he  may  be  exonerated  from  pimishment ;  but 
in  this  hope  he  may  be  deceived  and  disappointed  ;  and  when  that  is 
the  case,  he  has  not,  in  reality,  any  grounds  to  complain  of  a  breach 
of  public  faith,  as  sometimes  happens  to  be  the  case.  There  can  be  no 
breach  of  public  faith,  when  it  is  pledged  without  competent  authority. 
The  correct  practice  is  in  conformity  to  these  principles ;  for  no  justice 

(n)  1  Chit  Cr.  L.,  79.  ( P)  1  Chit  Cr.  L.,  88.    1  Leaeh.  ns. 

(o)  Dalt.  J.,  ch.  16S.  Kq)  Cowp.,  83L    DavlB'  Jiul.,  e»»  70. 
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would  probably  take  the  respousibility  of  releasiug  au  aecompliee  who 
offers  to  give  evidence  against  his  associates  ;  but  would  couiuiit  him 
for  trial,  and  leave  the  eveut  to  the  decision  and  control  of  the  court 
before  whom  he  in  liable  to  be  tried,  (r)  In  some  cases,  when  an 
accomplice  offers  to  testify  against  his  associates,  and  more  especially 
when  he  offers  to  point  out  the  place  where  the  evidence  of  the  guilt 
of  his  associates  may  be  discovered  (as  by  showing  the  place  where 
stolen  goods  or  counterfeit  bank  notes  are  deposited),  it  may  be  safe 
and  advisable  for  tiie  justice  to  inform  him  that  if  he  conducts  fairly 
in  every  respect,  and  discloses  the  xohole  truths  concerning  the  guilt 
of  himself  and  his  associates,  lus  punishment  may  be  mitigated,  and  that 
perhaps  he  may  obtain  a  pardon.  But  he  ought  to  inform  him  at  the 
same  time,  that  he  has  no  power  or  right  to  make  any  promise  or 
engagement  with  him  to  that  effect ;  and  fui*ther,  that  his  confession, 
testimony,  and  disclosure  must  not  only  be  perfectly  voluntary,  but 
tliat  it  must  be  found  to  be  strictly  true.  The  magistrate  should  also 
recollect  that  the  credibility  of  these  accomplices,  when  made  Avitnesses, 
is  always  doubtful,  suspicious,  and  liable  to  be  impeached ;  and  that 
their  testimony,  imlcss  fully  corroborated  by  other  evidence,  is  of  very 
Uttle,  and  generally  of  no  weight  or  value  in  the  prosecution.  Such 
testimony  would  never  have  been  admitted,  but  from 
•  a  principle  of  public  policy  and  necessity ;  without  which  [  *  560  ] 
it  IS  sometimes  impossible  to  detect  many  crimes  the  most 
detrimental  to  society,  {s) 

UxamincUion  of  prisoner  and  hia  witne9sesS\  The  magistrate  hav- 
ing completed  the  examination  of  the  complainant  and  his  witnesses, 
must  then  proceed  to  examine  the  prisoner  in  relation  to  the  offense 
charged.  But  such  examination  must  not  be  upon  oath.  {()  And 
before  it  is  commenced  the  prisoner  should  be  informed  of  the  charge 
made  against  him,  and  is  to  be  allowed  a  reasonable  time  to  send  for 
and  advise  with  counsel.  If  the  magistrate  refuses  this,  when 
requested,  the  deposition  will  not  be  evidence,  against  the  prisoner,  {u) 
If  desired  by  the  prisoner,  his  counsel  may  be  present  during  the 
examination  of  the  complainant  and  the  witnesses  on  the  part  of  the 
prosecution,  and  during  the  examination  of  the  accused  himself,  (v) 

The  statute  further  directs  that  at  the  commencement  of  the  exami- 
nation the  prisoner  shall  be  informed  by  the  magistrate  that  he  is  at 

b-)  Davis'  Jut  ,  70.    1  Chft.  Cr.  L.,  82.  («)  8  HU1»  288. 

(•)  DaviB'  Jnst.,  70, 71.    1  PhiL  £v.,  68.  v)  8  UiU,  SdO.    Code  Cr.  Pro.,  H  188, 189. 190. 

(I)  1  Nan  A  Walt>h,  8  ;6.    1  Ilnle,  689.    2  id., 
08,  i:o,  284.    Code  Cr.  Pro. ,  4  198. 
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liberty  to  refuse  to  answer  any  question  that  may  be  put  to  him.  (x) 
Fi-om  this  section  it  will  be  seen  that  as  respects  the  examination  of 
the  prisoner  the  operation  of  the  statute  depends  entirely  upon  his 
will  and  consent ;  for  although  it  authorizes  an  examination,  it  is  not 
compulsory  on  the  prisoner ;  and  there  is  no  mode  of  extorting  a 
confession  or  otherwise  obtaining  any  statement  from  him  which  is 
not  perfectly  voluntary.  This  indeed  would  be  contrary  to  the  spirit 
of  the  bill  of  rights ;  which  declares  that  ''  no  person  can  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself."  (y)  (41) 
A  prisoner  should  be  allowed  to  speak  freely  and  voluntarily,  but 
should  not  be  pressed  to  answer,  or  examined  or  questioned  like  a 
common  witness,  {z)  An  examination  so  obtained,  was  rejected  as 
inadmissible,  though  nothing  like  a  threat  or  promise  was  used,  (a) 
If  the  magistrate  examine  the  prisoner  rather  as  a  witness  than  a 
charged  offender,  the  evidence  given  by  him,  although  no  threat  or 
inducement  was  held  out  to  him,  can  not  be  read  against  him.  (b) 
If  the  examination  of  the  accused  purpoi*ts  to  have  been  taken  on  oath 

evidence  upon  the  trial  of  the  prisoner  for  felony  is  not 
[  *  561  ]     admissible  to  show  that  in  fact  the  examination  *was  not 

on  oath,  (c)  In  fact  this  examination  has  been  considered 
rather  as  a  privilege  in  favor  of  the  paily  accused,  aflEbrded  by  law 
for  the  benefit  of  an  innocent  man,  who  may,  by  this  opportunity, 
have  it  in  his  power  to  clear  himself  from  suspicion,  (d)  And  it 
being  for  the  benefit  of  the  accused,  he  has  a  right  to  insist  upon  an 
examination  taking  place,  before  he  can  be  compelled  to  enter  into  a 
recognizance,  (e)  If  the  prisoner  submits  to  answer  and  answers 
falsely,  the  prosecutor  may  disprove  it,  and  it  will  be  taken  strongly 
against  the  prisoner.  (/) 

In  case  the  prisoner  thinks  proper  to  answer  the  interrogatories  of 
the  magistrate  his  answers  are  to  be  reduced  to  writing  by  the  magis- 
trate, or  under  his  direction.  They  are  then  to  be  read  to  the  pris- 
oner, ^vho  may  correct  or  add  to  them  ;  and  when  made  conformsr 

ix)  5  Car.  &  P..  812.    1  Nun  A  Walsh,  831.  (6)  1  Chit.  Or.  L.»84.    Fortes.,  142. 

Code  Cr.  Fro..  J  liW.  (c)  1  Sturk  ,  242. 

(y)  1  Xna  A  Walsh,  832, 8.  (d)  1  Chit.  Cr.  L.,  84. 

(«)  Holt's  N.  P.  Gas.,  69.  Smrthe,  215.  ie)  3  Const.  Rep.,  82. 

(a)  I  Phil.  Ev.,  106.  (/)  1  City  Hall  Roc..  81. 


(41)  Where  a  prisoner,  arrested  for  drunkenness,  under  the  act  of  1857,  refuses  to 
be  Bwom  and  examined  as  to  the  cause  of  his  intoxication,  the  magistrate  has  no 

e)wer  to  commit  him,  for  such  i-efusal.     {People  v.  Webster,  3  Park.,  503  ;  8.  C,  14 
ow.  Pi\,  242  ) 
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ble  to  what  he  declares  is  the  truth,  shall  be  certified  and  signed  by 
the  magistrate.  (^) 

After  the  examination  of  the  prisoner  is  completed,  his  witnesses, 
if  he  have  any,  shall  be  sworn  and  examined  ;  and  he  may  have  the 
assistance  of  counsel  in  such  examination.  (^) 

The  manner  in  which  the  witnesses  are  to  be  examined  is  also 
pointed  out  by  the  statute.     The  witnesses  produced  on  the  pai-t 
either  of  the  prisoner  or  of  the  prosecution,  shall  not  be  present  at 
the  examination  of  the  prisoner ;  and  while  any  witness  is  inider 
examination,  the  magistrate  may  exclude  from  the  place  in  which 
such  examination  is  hud,  all  witnesses  who  have  not  been  examined  ; 
aud  may  cause  the  witnesses  to  be  kept  sepai-ate,  and  prevented  from 
con ve losing  with  each  other,  imtil  they  shall  all  have  been   exam- 
ined, (i)     A  similar  rule  prevails  at  common  law,  and  it  is  one  of  a 
veiy  salutary  character.     By  keeping  the  witnesses  separate  both 
during  their  examination  and  afterwards,  a  conspiracy  to  overwhelm 
a  prisoner  will  probably  be  detected,  and  undue  motives  to  favor 
liim,  from  interest  or  pity,  will  be  i^revented  from  obstructing  the 
progress  of  justice,  (i) 

The  evidence  given  by  the  several  witnesses  examined  must  be 
meduced  to  writing  by  the  magistrate,  or  under  his  direction,  and 
signed  by  the  witnesses  respectively.  (I)  (42) 

On  the  examination  of  the  defendant  there  are  three  modes  of  con- 

07)  1  Nan  A  Walsh,  848,  846.    Code  Cr.  Pro.,       (0  Id.,  i  202. 
S  S  1^,  19J,  20J,  2u4.  (k)  See  Dick.  J.,  Examination,  II. 

(A)  Code  Cr.  Pru.,  f  20L  (0  See  8  Wend.,  508. 


(42)  Tbstdcont  of  witnbssbs. 

Hdw  taken  and  authenticated.] — ^The  testimony  given  by  each 
"Hfritness  must  be  reduced  to  writing,  as  a  deposition  by  the  magistrate, 
^)r  under  his  direction,  and  authenticated  in  the  following  manner : 

1.  The  authentication  mast  state  the  name  and  age  of  the  witness, 
^Mds  place  of  residence,  and  his  business  or  profession. 

2.  It  must,  unless  deposition  by  question  and  answer  be  waived  by 
^be  defendant  and  the  witness,  contain  the  questions  put  to  the  witness, 
«nd  his  answers  thereto ;  each  answer  beiiigf  distinctly  read  to  him  as  it 
is  taken  down  and  being  corrected  or  added  to,  until  it  is  made  con- 
formable to  what  he  declares  to  be  the  truth. 

3.  If  a  question  put  be  objected  to  on  either  side,  and  overruled,  or 
the  witness  decline  answering  it,  that  fact,  with  the  ground  on  which 
the  question  was  overruled  or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he  refuse  to 
sign  it,  his  reason  for  refusing  must  be  stated  in  writing  as  he  gives  it. 

5.  It  must  be  signed  and  certified  by  the  magistrate.  (Code  Ur.  Pro.f 
§  204,  as  amended  in  1882.) 
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duct  which  ho  may  adopt ;  to  disclose  his  defense,  to  remain  silent, 
or  to  coufess  himself  guilty.  If  he  has.  m  his  own  opinion,  so  deci- 
sive an  answer  to  the  charge  as  amounts  to  a  physical  certainty  that 
he  has  been  falsely  accused,  he  will  of  course  prefer  adopting  the  first 
course,  and  advancing  it  in  this  stage  of  the  prosecution, 
[  •662  ]  to  being  confined  in  piison  mitil  •the  next  court  having 
cognizance  of  his  offense,  or  even  to  calling  on  his  friends 
to  bail  him,  if  the  crime  alleged  against  him  is  bailable.  But  if  his 
defense  amounts  to  no  more  than  a  moral  certainty,  and  it  is  dubious 
whether  it  would  make  such  an  impression  as  to  secure  his  immediate 
discharge,  it  may  be  prudent  to  reserve  it  until  the  time  of  trial,  and 
decline  answering  any  questions  ;  which,  as  we  have  seen,  the  magis- 
trate has  no  power  to  enforce,  (m) 

The  effect  of  confessions,  and  how  far  they  are  evidence  against  the 
prisoner,  upon  his  trial,  we  have  already  considei'ed.  (n)  In  addition 
to  what  has  been  before  said  upon  this  subject,  it  may  be  proper  to 
remark  here  that  the  justice  should  be  upon  his  guard  against  con- 
fessions uttered  by  collusion.  A  remarkable  instance  of  this  kind 
deserves  to  be  mentioned  as  singularly  illustrative  of  this  caution* 
Two  brothel's  committed  a  robbery  to  a  large  amount,  in  a  dark 
night,  and  fled.  A  younger  brother  who  was  at  home,  and  innocenti 
in  order  to  favor  their  escape,  contrived  to  dmw  suspicion  on  him* 
self,  and  when  examined,  dropped  hints  amounting  to  a  constructive 
admission  of  his  guilt.  On  this  he  was  committed  to  prison,  and  the 
pursuit  of  his  brothers  was  discontinued.  On  the  trial  he  jiroved  an 
ah'bt  and  obtained  an  easy  acquittal  ;  and  in  the  meantime  the  actual 
felons  escaped  with  their  plunder,  (o) 

If  by  means  of  a  confession  unduly  obtained,  however,  other  facts 
are  brought  to  light,  they  may  be  proved,  though  the  confession  itself 
is  inadmissible,  {p) 

The  prisoner's  examination,  after  having  been  reduced  to  writing, 
must  l>e  read  to  him  by  the  magistrate,  as  we  have  seen,  and  should 
then  be  tendered  to  hiiA  for  his  signature  ;  though  the  statute  does 
not  oblige  him  to  sign  it ,  nor  is  it  esseiitially  necessary  ;  but  as  a 
matter  of  convenience,  it  would  be  well  to  have  him  sign  it,  if  he  is 
willmg  to  do  so.  (y)  At  all  events,  it  must  be  signed  and  certified  by 
the   magistrate.     If,  upon  his  examination  being  read  to  him,  he 

(M)  1  Chit.  Or.  L.,  84.   Dick.  J..  Examination,  (o)  1  Chit.  Or.  L.,  85, 6. 

m.  (P)  9  Hawk.  P.  C.  oh.  46,  f  tt.    9  LsAch.  964. 

(n)  See  ante,  p.  iOH,    See  also  I  Nan  A  Walsh,  265,  u.  (a).    2  East's  P.  C.»  8S8. 

848, 9.  {q)  See  9  Leach,  eat. 
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aokaowlcdges  it  to  be  true,  but  refuses  to  sign  it,  it  is  admissible 
against  him  at  commou  law^ ;  but  if  he  refuse  to  sign  it,  and  make  no 
such  acknowledgment,  it  can  not  be  received  in  evidence.  (7*) 

As  to  the  effect  of  examinations  taken  before  magistrates  as  evi* 
dence  on  the  trial  of  the  prisoner,  see  arUSf  p.  408. 

If  there  be  more  than  one  person  accused,  it  is  of  evident  impor- 
tance tj^at  all  of  them  should  be  examined  apart  from  each  other,  in 
order  that  an  opportunity  may  be  afforded  of  detecting  any  varia- 
tions in  their  story.  In  order,  also,  to  prevent  any  com- 
munication between  them  previous  to  *  thi  trial,  it  will  be  [  •  563  ] 
prudent  to  give  special  directions  to  the  keepers  to  con- 
fine them  in  different  parts  of  the  prison,  (s) 

If,  during  the  examination,  the  prisoner  or  any  other  person  insults 
the  magistrate,  or  is  guilty  of  any  other  act  amounting  to  a  con- 
tempt, he  may  be  punished^therefor  by  the  magistrate,  in  the  manner 
already  pointed  out.  (t) 

The  examination,  taken  in  the  manner  above  mentioned,  should  be 
attached  to  the  complaint  and  process,  in  the  order  in  which  they 
are  taken,  and  be  kept  in  the  hands  of  the  magistrate  until  they  can 
be  transmitted  to  the  clerk's  office  of  the  court  to  which  they  are 
returnable,  as  hereinafter  mentioned  ;  which  ought  always  to  be 
done  in  such  season  as  that  they  may  be  delivered  to  the  public  pro- 
secutor on  the  morning  of  the  first  day  of  the  session,  (u)  (43) 

While  the  examinations  are  in  the  hands  of  the  magistrate,  it  is 
his  duty  to  keep  them  securely,  and  not  to  suffer  them  to  be 
perused  by  any  one  not  properly  authorized  to  inspect  them,  (w)  (44) 

(r)  1  stark.  N.  P.  Ca.,  483.    1  Phil.  Ev.,  115.  (u)  1  Chit.  Cr.  L.,  88.    Davis'  J.,  75. 

(«)  Dick.  J.,  Examination.   1  Chit.  Cr.  L.,8S.       {to)  Dick.  J.,  Examination,  UI.    1  Chit.  Cr. 

(I)    Ante,  502.  L.,  83. 

(43)  DisposinoH  of  dbpositiohs,  bto. 

Magistrate  to  return  depositiona,  statement  and  nnder- 
takingB  of  witnesses,  to  the  court]— When  a  magistrate  has  dis- 
charged a  defendant,  or  has  held  him  to  answer,  as  provided  in  sections 
207  and  208,  he  must  return  to  the  next  court  of  oyer  and  terminer  or 
Court  of  sessions  of  the  county,  or  city  court  having  power  to  inquire  into 
the  offense  by  the  intervention  of  a  grand  jury,  at  or  before  its  opening 
on  the  first  day,  the  warrant,  if  any,  the  depositions,  the  statement  of 
the  defendant,  if  he  have  made  one,  and  all  undertakings  of  bail,  or  for 
the  appearance  of  witnesses,  taken  by  him.    {Code  Cr,  Pro,^  §  221.) 

(44)  DBPOsmoirs  aitd  statbmbnt. 

Depositions  and  statement,  how  and  by  whom  kept]— The 
iK^agistrate  or  liis  clerk  must  keep  the  depoftitions  taken  on  the  luContEL^- 

[70  J  1\0^ 


563  PaocEBDiifQB  IS  Criminal  Gasbs.  [BocdL-Z. 

Formerly,  in  England,  the  party  accused  himself  had  not,  in  case  of 
treason  or  felony,  a  right  to  demand  a  copy  of  the  depositions 
against  him ;  (x)  though  in  the  fonner,  he  must  be  put  in 
[  •  564  ]  possession  of  a  list  containing  the  names  of  the  *  wit- 
nesses, (y)  But  now  by  statute  6  and  7  Wm.  4,  ch.  114, 
s.  3,  pai-ties  committed  or  held  to  bail,  have  a  right  to  copies.  And 
they  may,  independent  of  the  statute,  compel  the  productioi^  of  the 
depositions  on  the  trial,  by  serving  the  magistrate  with  a  subpcena 
to  produce  them.  The  couil  of  king's  bench  may  also,  by  rule,  com- 
pel a  magistrate  to  produce  examinations  on  a  trial,  (z)  When  the 
prosecutor  or  his  solicitor  are  I'espectable,  it  is  said  by  Mr.  Chittj'-  to 
be  usual  in  England  for  the  magistrate  to  allow  them  copies  of  the 
depositions,  in  order  to  prepare  the  brieis  and  arrange  the  evi- 
dence.  (a) 

{X)  1  Chit.  Cr.  L.,  88.    Bat  see  Barnes'  Bep.,       («)  1  Chit.  Cr.  L.,  88.    1  Nan  A  Walsh.  43S. 
468.  (a)  Id..  89. 

(y)  4  T.  B.,  691.    1  Phil.  £t..  204. 

lion  or  on  the  examination,  and  the  statement  of  the  defendant,  if  any, 
until  they  are  returned  to  the  proper  court ;  and  must  not  permit  them 
to  be  inspected  by  any  person,  except  a  judge  of  a  court  having  jurisdic- 
tion of  the  oflTense,  the  attorney-general,  the  district  attorney  of  the 
county,  and  the  defendant  and  his  counsel.    {Code  Cr.  Pro.j  §  205.) 

Defiandant  entitled  to  copiea] — If  the  defendant  be  held 

to  answer  the  charge,  the  magistrate  or  his  clerk,  having  the  custody  of 
the  depositions  taken  on  the  information  or  examination,  and  of  the 
statement  of  the  defendant,  must,  on  payment  of  his  fees  at  the  rate  of 
five  cents  for  every  hundred  words,  and  within  two  days  after  demand, 
furnish  to  the  defendant,  or  his  counsel,  a  copy  of  the  depositions  and 
statement,  or  permit  either  of  them  to  tiake  a  copy.    (Id.,  §  206.) 

DiscloBore  of  depositions  taken  by  a  magistrate.! — ^A  magistrate 
or  clerk  of  any  magistrate  who  willfully  permits  any  deposition  taken 
on  an  examination  of  a  defendant  before  such  magistrate,  and  remain- 
ing in  the  custody  of  such  magistrate  or  clerk,  to  be  inspected  by  any 
person,  except  a  judge  of  a  court  having  jurisdiction  of  the  offense,  the 
attorney-general,  the  district  attorney  of  the  county  and  his  assistants, 
and  the  defendant  and  his  counsel,  is  guilty  of  a  misdemeanor.  (Penal 
Code,  §  145.) 

Code  Cr.  Pro.,  }  206. 

Depositions,  etc,,  to  he  preserved.] — Whenever  any  magistrate,  haying  criminal 
junsdiction,  shall  take  any  deposition,  affidavit  or  complaint  in  writing,  upon  which 
ne  shaU  issue  any  criminal  warrant,  seai^ch  warrant  or  other  criminal  pixxseasy  he 
shall  file  and  pi*eserve  the  same,  and  on  the  demand  of  any  person  affected  by  the 
said  warrant,  etc.,  he  shall  exhibit  the  said  deposition,  etc.,  to  such  person  for  his 
perusal,  and  such  person,  by  himself  or  by  another,  may  tiU^e  copy  thereofl  (LftWB 
of  1866,  ch.  95,  $  1 ;  8  R.  8.,  7th  ed.,  2542.) 
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Iff  upon  the  examination  of  the  whole  matter,  it  appears  to  the 
magistrate  either  that  no  offense  has  been  committed  by  any  person, 
or  that  there  is  no  probable  cause  for  charging  the  prisoner  there- 
with,  he  must  discharge  him.  (b)  (45) 

It  appears  formerly  to  have  been  held,  and  upon  high  authority, 
that  if  there  wei*e  an  express  charge  of  felony,  on  oath,  againr^t  the  . 
prisoner,  the  magistrate  had  no  discretion  to  discharge,  but  must  bail 
or  conmiit  hinu  (c)     But  this  position  has  been  controverted  by  all 
recent  authorities,  and  can  not  be  considered  as  the  law  at  the  present 
day.  (d)     For  it  has  been  well  observed,  that  according  to  this  doc- 
trine, the  liberty  and  character  of  every  man  in  the  country  would 
be  placed  at  the  mercy,  not  of  the  magistrate  (for  he  is  assumed  to 
have  no  discretion),  but  at  the  mercy  of  any  corrupt  and  infamous 
individual,  who  might  think  proper  to  make  a  positive  oath  that  a 
felony  had  been  committed  by  the  pei-son  whom  he  accused  ; — a  doc- 
trine too  monstrous  to  be  stated  as  law.  (e)     And  a  learned  judge  in 
one  case,  observing 'upon  it,  said:  *'I  differ  from  those  authorities 
which  say  that  the  magistrate  has  no  discretion,  and  that  he  is  not  to 
judge  of  the  probability  of  the  case,  and  of  the  credit  of  the  witnesses 
who  are  brought  before  him  to  sustain  a  charge  of  felony.     I  think 
the  magistmte  has  a  right  to  exercise  his  own  disci*ction,  in  such 
cases,  and  that  he  is  bound  to  do  it,  and  he  ought  not,  as  it  seems  to 
me,  to  commit  the  party  unless  he  thinks  there  is  sl  prima  facie  case 
n^ade  out  by  witnesses,  whom  he  may  think  entitled  to  a  reasonable 
degree  of  credit."  {/)     In  the  same  case  Best,  J.,  another  of  the 
learned  judges,  obsei-ves  that  **this   opinion  is   warranted  by  the 
authority  of  Hawkins,  who  lays  it  down  that  the  magistrate  has  a 
i*ight,  and  ought  to  discharge  ^he  prisoner,  if  it  manifestly  appears 
t^Iaat  no  crime  was  committed,  or  that  the  cause  for  which  alone  the 
X>«uly  was  suspected  was  totally  groundless." 

^     ib)  4  Black.  Com., 296.    2  Hawk.  P.  C.,ch.  15,  (e)  1  Dow.  A  Ry  ,  159, 160. 

9  X.  {/)  By  Bayley,  J.,  in  Cox  v.  Coleridjre,  1  "Dow. 

<e)  3  Hale,  121.    Dalt.,  407,  4  &  Ky.,  159, 181.    S.  C,  1  Barn.  &  CreM.,  60,  iS. 

U)  1  Nan  A  Walsh,  868. 

(45)  DefiBndant,  when  and  how  to  be  discharged.] — ^After  bearing 

"the  proofis,  and  the  statement  of  the  defendant,  if  he  have  made  one, 

i^  it  appear,  either  that  a  crime  has  not  been  committed,  or  that  there  is 

^ot  sufncient  cause  to  believe  the  defendant  guilty  thereof,  the  magistrate 

most  order  the  defendant  to  be  discharged,  by  an  indorsement  on  the 

depoeitions  and  statement,  signed  by  him,  to  the  following  effect: 

**  There  b^ing  no  sufficient  cause  to  believe  the  within  named  A.  B. 

guilty  of  the  offense  within  mentioned,  I  order  him  to  be  discharged." 

(Code  Or.  Pro.,  %  207.) 
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[  *  565  ]  *  It  is  to  be  recollected,  however,  that  this  examination 
is  not  a  judicial  inquiry  in  which  the  guilt  or  innocence  of 
the  party  accused  is  to  be  finally  decided  upon,  and  thereibi*e  that 
the  same  degree  of  evidence  is  not  to  be  required  as  would  be  neces- 
sary for  the  conviction  of  the  party,  upon  his  trial,  (y)  It  is  the 
duty  of  the  magistrate,  in  this  stage  of  the  proceedings,  to  ascertain^ 
first,  whether  the  crime  alleged  has  been  committed,  and  whether 
committed  in  the  manner  and  with  the  circumstances  alleged  ;  and 
secondly,  if  the  crime  has  been  so  committed,  whether  there  is  a 
reasonable  ground  to  believe  that  the  party  accused  may  have  com- 
mitted it,  so  as  to  demand  a  further  inquiry,  and  for  which  the  party 
should  be  sent  to  stand  his  trial  upon  the  charge  prefened.  And  as, 
on  the  one  hand,  the  magistrate  would  act  contrary  to  the  principles 
of  reason  and  justice,  and  in  violation  of  his  duty,  if  he  were  to  com- 
mit the  party  to  prison  against  the  clear  conviction  of  his  own  under- 
standing, and  the  obvious  and  inevitable  conclusion  of  common  sense, 
yet  on  the  other  hand  he  is  bound  not  to  discharge  the  prisoner  unless 
he  is  perfectly  satisfied  that  there  is  no  sufficient  ground  for  judicial 
inquiry.  (A)  In  the  discharge  of  this  part  of  his  duty  the  magistrate 
may  encounter  cases  of  considerable  nicety  and  difficulty,  as  where 
there  is  conflicting  or  suspicious  testimony,  or  whei'e  the  complain^ 
ant  appears  pertinaciously  to  persevere  iu  his  accusation  from  an 
obstinate  adherence  to  a  charge  once  made.  And  it  seems  impossible 
to  lay  down  precise  and  invariable  rules  for  his  guidance  under  such 
circumstances.  Ho  mast  act  on  his  own  responsibility ;  but  if  he  acts 
with  pinity  of  intention,  and  according  to  the  best  of  his  judgment, 
in  the  important  trust  thus  reposed  in  him,  keeping  in  view  that  this 
inquiry  is  only  preliminary  and  with«the  object  above  stated,  he  can 
have  nothing  to  apprehend,  (t) 

Fonnerly,  if  it  appeared  from  the  examination  that  an  offense  had 
been  committed,  and  that  there  was  probable  cause  to  believe  the 
prisoner  to  be  guilty,  it  was  the  duty  of  the  magistrate  to  bind,  by 
recognizance,  the  prosecutor  and  all  the  material  witnesses  against  the 
defendant  to  appear  and  testify  at  the  next  com*t  having  cognizance 
of  the  offense,  and  the  magistrate  had  po^er  to  order  witnesses  to 
enter  into  a  recognizance,  with  sureties  for  their  appearance  at  such 

ig)  1  Nan  A  Walsh.  809.    1  Dow.  A  Rv.,  IM.         (<)  Id.,  370.    1  Dick.  J.,  027. 
(A)  Ibid.    1  Dick.  J.,  027.    2  Barn,  lif. 
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oourt     These  provisions  are  substantially  re-euacted  by  the  Code  of 
Orimiiial  Procedure.  (46) 

*A  recognizance  is  an  obligation  of  record  entered  into     [  *  566  1 
l>efore  a  magistrate  duly  authorized  for  that  purpose,  with 
condition  to  appear  at  some  couit  named  thereiu.  (o) 

A  recognizance,  containing  the  condition  required  by  the  statute, 
that  the  obligor  will  appear  and  testify  at  the  next  court  having  cog- 
nizance  of  the  offense,  &c.,  will  not  be  vitiated  by  the  addition  of  the 
^words  **  as  well  to  the  grand  as  the  petit  jury,  and  not  depart  the 
said  court  without  leave."  (})  A  recognizance  for  the  appearance  of 
inritnesses  to  testify  on  the  trial  of  an  indictment  must  contain  an 

(o)  Diek.    J  ,   Keeogniunce.     S  Binn.    B.,       {q)  6  Barb.,  511. 


(46)  Undertaking  of  witnesses  to  appear.] — On  holding  the  defend- 
ant to  answer,  the  magistrate  may  take  from  each  of  the  material  witnesses 
examined  before  him  on  the  part  of  the  people,  a  written  undertaking, 
to  the  effect  that  he  will  appear  and  testify  at  the  court  to  which  the 
depositions  and  statement  are  to  be  sent,  or  that  he  will  forfeit  the  sum 
f)f  one  hundred  dollars.     (Code  Cr.  Pro.,  §  215.) 

Secnrity  for  appearance  of  witnesses.] — When  the  magistrate 
is  satisfied,  by  proof  on  oath,  that  there  is  reason  to  believe  that  any 
such  witness  will  not  appear  and  testify,  unless  security  be  required,  he 
may  order  the  witness  to  enter  into  a  written  undertaking,  with  such 
sureties,  and  in  such  sum  as  he  may  deem  proper,  for  his  appearance  as 
specified  in  the  last  Section.     (Id.,  §  216.) 

Infemts  and  married  women  to  give  secnrity.] — Infants  and  mar- 
ried women,  who  are  material  witnesses  against  the  defendant,  may  in 
like  manner  be  required  to  procure  sureties  for  their  appearance,  as  pro- 
vided in  the  last  section.     (Id.,  §  217.) 

Witness  to  be  committed,  on  refhsaL] — ^If  a  witness,  required  to 
enter  into  an  undertaking  to  appear  and  testify,  either  with  or  without 
snreties,  refuse  compliance  with  the  order  for  that  purpose,  the  mac^s- 
trate  must  commit  him  to  prison  imtil  he  comply  or  be  legally  dis- 
charged.   (Id.,  §218.) 

lITitness  nnable  to  give  secnrity  may  be  conditionally  exam- 
ined.]— ^When,  however,  it  satisfactorily  appears,  by  the  examination 
#on  oath  of  the  witness,  or  of  any  other  person,  that  the  witness  is  unable 
to  procure  sureties,  he  may  be  forthwith  conditionally  examined,  on 
behalf  of  the  people  in  the  manner,  and  with  the  enect,  provided  in 
this  Code,  and  must  thereupon  be  discharged.    (Id.,  §  219.) 

See  {§  620  to  636. 

Not  applicable  to   prosecntors  or  accomplices.] » The 

last  section  does  not  apply  to  the  prosecutor,  or  to  an  accomplice  in  the 
commission  of  the  crime  charged.    (Id.,  §  220.) 
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acknowledgment  of  indebtedness  to  the  people,  and  mention  the 

ofieuse  charged  ;  or  no  action  can  be  maintamcd  upon  it.  (7) 

Returning  recognizances  and  examinations.^      All  i^ecognizances 

taken  in  the  manner  above  mentioned,  are  to  be  certified  by  the  mag- 
istrate taking  the  same,  to  the  court  at  which  the  witnesses  are  bound 
to  appear,  on  the  fii^st  day  of  the  sitting  thereof.  (47) 

Publication  of  pro^edings  befot^e  justices.]  It  may  be  reasonably 
doubted  w^hether  it  be  not  lawful  to  publish  proceedings  before  jus- 
tices of  a  judicial  and  final  nature,  (u)  For  in  such  cases  the  parties 
accused  are  entitled  to  make  full  defense,  and  the  publication  can  not 
prejudice  future  inquiry.  But  it  is  highly  improper  and  illegal  to 
publish  ex  parte  and  preliminary  proceedings,  such  as  charges  against 

parties  for  crimes,  before  justices.  For  in  such  case  the 
[  •  567  ]     accused  are  neither  exj^ected  nor  *  generally  prepared,  even 

if  they  were  entitled,  to  make  full  defense,  and  the  publi- 
cation may,  and  in  almost  every  serious  case  does,  materially  preju- 
dice their  defense.  Therefore  it  is  not  lawful  for  editors  of  news- 
papers to  publish  accounts  of  the  proceedings  before  justices  upon 
the  examination  of  oflendere,  with  a  view  to  their  commitment  for 
future  trial,  or  for  their  discharge  on  bail,  or  otherwise  ;  even  though 
the  examination  is  conducted  publicly,  and  the  accounts  are  just  and 
true,  (v)  And  it  has  been  held  in  England  that  whether  accurate  or 
not,  such  reports  are  actionable,  or  the  publishers'  may  be  proceeded 
against  criminally,  {w)  Of  these  reports  Lord  Tenterden  has 
observed :  **  They  were,  within  the  memory  of  many  persons  now 
living,  rare  and  unfrequent ;  they  have  gradually  increased  in  num- 
ber, and  are  now,  unhappily,  become  very  frequent  and  numerous. 
But  they  are  not,  on  that  account,  the  less  unlawful,  nor  is  it  less  the 
duty  of  those  to  whom  the  administration  of  justice  is  intrusted,  to 
express  their  judgment  against  them."  (x) 

(r)  6  Hill,  606.  (tr)  IbUl.    2  Camp.,  663.    Rex  t.  Fleet,  1  B. 

(«)  Currio  V.  Walter,.!  Esp.,  456.    8.  C,  1    A  Aid.,  379.    4  B.  &  Aid.,  218. 
Bob.  &  PuL,  523.    8  T.  A.,  2U3.  (x)  3  Barn.  &  CreM.,  584. 

(V)  Duncan  v.  Tbwaited,  3  Bam.  A  Cress., 
666.  S  C,  6  Dow.  &  Ky.,  447.  Hex  v.  Lee,  5 
£sp.,  123.    Smythe,  22.    1  Nun  ft  Walsh,  8(>3. 

-— ^ — 1 

(47)  Magistrate  to  retam  deposition.] — When  a  magistrate  haa 
discharged  a  defendant,  or  has  held  him  to  answer,  as  provided  in  sec- 
tions 207  and  208,  he  rtiiist  return  to  the  next  court  of  oyer  and  terminer, 
or  court  of  sessions  of  the  county,  or  city  court  having  power  to  inquire 
into  the  offense  by  the  intervention  of  a  grand  jury,  at  or  before  its  open- 
ing on  the  first  day,  the  warrant,  if  any,  the  depositions,  the  statement 
of  the  defendant,  if  he  have  made  one,  and  all  undertakings  of  bail,  of 
for  the  appearance  of  witnesses,  taken  by  him.    (Code  Cr.  Pro.^  §  221.) 
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6.    Oommittiiig  offanden  for  txiaL 

If,  after  the  examination  of  the  complainant  and  the  accused  and 
the  witnesses  on  both  sides  is  completed,  it  appears  to  the  magistrate 
that  an  offense  has  been  committed,  and  that  there  is  probable  cause 
to  believe  the  prisoner  guilty  thereof,  the  magistrate  must  either 
admit  the  prisoner  to  bail,  or  commit  him  to  pidson  ;  unless  the  crime 
with  which  the  defendant  is  charged  be  one  triable  by  a  court  of 
s[>ecial  sessions  of  the  cmmty  or  a  police  court ;  or  he  shall  require 
to  be  tried  by  a  jury,  after  indictment.  If  he  docs  not  so  require, 
he  may  be  held  to  answer  at  the  court  of  si^ecial  sessions  (y)  (48) 

The  magistrate  who  has  power  to  examine  the  defendant,  has  also, 
in  general,  independent  of  any  statute,  and  as  incident  to  his  office, 
power  to  commit  him,  if  he  thinks  it  expedient,  {z) 

(f )  Code  Cr.  Pro.,  ii  211, 699,  etc.  (e)  1  Ld.  Raym.,  66.    3  Hawk.,  ch.  16,  $  8. 

(4S)    ORDBRDVa  THAT  DBFBNDAITT  BB  HELD  TO  AlfSWBR  ;  COMMITMENT. 

Indorsement  on  depositions  and  statement.] — If  it  appear 
from  the  examination  that  a  crime  has  been  committed  and  that  there  is 
suiiicient  canse  to  believe  the  defendant  guilty  thereof,  the  magistrate 
must,  in  like  manner,  indorse  on  the  depositions  and  statement,  an 
order,  signed  by  him,  to  the  following  effect:  "  It  appearing  to  me  by 
the  within  depositions  (and  statement,  if  any)  that  the  crime  therein 
mentioned  [or  any  other  crime  according  t-o  the  fact,  stating  generally 
the  nature  thereof]  has  been  committed,  and  that  there  is  sufficient 
cause  to  believe  the  within  named  A.  B.  guilty  thereof,  I  order  that  he 
be  held  to  answer  the  same."     (Cods  Crim.  Pr.,  §  208.) 

May  amend  commitment.    £!x  parte  Hogan,  55  How.  Pr.,  45S. 

Order  fDr  commitment.] — If  the  crime  be  not  bailable,  the 
following  words,  or  words  to  the  same  efifect,  must  be  added  to  the 
Indorsement :  "  and  that  he  be  committed  to  the  sheriff  of  the  county 
of  ,"  [or  in  the  city  and  county  of  New  York,  '*  to  the  keeper  of 

the  city  prison  of  the  city  of  New  York."]     (Id.,  §  209.) 

Certificate  of  bail  being  taken.]— If  the  crime  be  bailable, 
and  bail  be  taken  by  the  magistrate,  the  following  words,  or  words  to  the 
same  effect,  must  be  added  to  the  indorsement  mentioned  in  section 
208 :  "  and  I  have  admitted  him  to  bail  to  answer,  by  the  undertaking 
hereto  annexed."     (Id.,  §  210.) 

Order  for  ball,  on  commitment]  —  If  the  crime  be  bailable 
and  the  defendant  be  admitted  to  bail,  but  bail  have  not  been  taken, 
the  following  words,  or  words  to  the  same  effect,  must  be  added  to  the 
indorsement  mentioned  in  section  208,  **  and  that  he  be  admitted  to  bail 
in  the  sum  of  dollars,  and  be  committed  to  the  sheriff  of  the  coimty 

of  ,"  [or  in  the  city  and  county  of  New  York,  "  to  the  keeper  of  the 

city  prison    of   the  city  of   New  York,"]   until  he  give  such  bail." 
(Id.,  §  212.) 
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[  •  568  ]  *  Form  of  c(mimitmenL'\  Although  the  form  of  the 
commitment  or  mittimus  docs  not  perhaps  require  as 
much  precision  as  an  indictment  or  complaint,  yet  it  is  said  by  Mr. 
Chitty  to  be  very  important  that  it  should  be  framed  with  accuracyi 
or  the  party  may,  though  prosecuted  for  a  felony,  be  disciiargcd  out 
of  custody,  or  if  he  escape,  the  officer  may  not  be  punishable,  {d)  It 
has  been  held  by  our  supreme  court,  however,  that  though  the  war- 
rant of  commitment  be   defective,  the  supreme  court  will  not  dis- 

«i)  1  Chit.  Cr.  L.,  109.    2  Hawk.,  ch.  16, « 16. 

Form  of  commitment.] — If  the  magistrate  order  the  defendant 
to  be  committed  as  provided  in  sections  209  and  212,  he  must  make  out 
a  commitment,  signed  by  him,  with  his  name  of  office,  and  deliver  it, 
with  the  defendant,  to  the  officer  to  whom  he  is  committed,  or  if  that 
officer  be  not  present,  to  a  peace  officer,  who  must  immediately  deliver 
the  defendant  into  the  proper  custody,  together  with  the  commitment. 
(Id.,  §  213.) 

Fonn  of] — The  commitment  must  be  to  the  following  effect : 

"  County  of  Albany  [or  as  the  case  may  be.] 
"  In  the  name  of  the  people  of  the  state  of  New  York . 
•*  To  the  sheriff  of  the  county  of  Albany,"  [or  in  the  city  and  county  of 
New  York,  **  to  the  keeper  of  the  city  prison  of  the  city  of  New  York :"] 
"  An  order  having  been  this  day  maide  by  me,  that  A.  B.  be  held  to 
answer  to  the  court  of  upon  a  charge  of  [stating  briefly  the  nature 

of  the  crime],  you  are  commanded  to  receive  him  into  your  custody  and 
detain  him,  until  he  be  legally  discharged. 

Dated  at  the  city  of  Albany ^  [or  as  the  case  may  be,]  this  day  of 

18 

C.  D,,  Justice  of  the  peace^ 

[or  as  the  case  may  be.J 
(Id.,  §  214.) 

It  may  be  amended.    Ex  parte  Hogan,  55  How.  Pr.,  458. 

Commitments  to  houses  of  detention.  When  atUherUed.] — Whenever  a  house  of 
detention  shall  be  provided  in  any  county,  accoi*ding  to  the  provisions  of  this  act, 
any  majjcisti-ate  in  such  county  authorized  to  commit  persons  charged  with  offenses 
and  held  for  trial,  shall  direct,  on  his  oi*der  of  committal,  in  case  the  peraon  charged 
is  a  woman  or  girl,  or  a  boy  under  sixteen  years  of  age,  that  such  person  be  placed 
in  the  house  of  detention  In  his  county,  instead  of  the  jail ;  and  every  person  held  as 
a  witness  in  such  county  shall  be  placed  in  such  house  of  detention.  (Laws  of  1875t 
ch.  464,  }  2  ;  3  R.  S.,  7th  ed.,  2542  ) 

This  act  shall  not  apply  to  any  person  charged  with  crimes  punishable  by 

death  or  imprisonment  in  state  prison  for  a  term  exceeding  five  years,  or  charged 
with  the  second  offense.     {Id.,  }  3.) 

Commitments  to  house  of  refuge.  ] — Whenever  any  person,  under  the  age  of  sixteen 
vears,  shall  be  convicted  of  any  felony  or  other  crime,  the  courl^  instead  of  sentenc- 
ing such  person  to  imprisonment  in  a  state  prison,  or  county  jail,  may  order  that  he 
be  removed  to,  and  confined  in  the  house  of  refuge  established  by  the  Society  for  the 
Reformation  of  Juvenile  Delinquents  in  the  city  of  New  York,  unless  notice  shall 
have  been  received  from  such  society  that  there  is  not  room  in  such  house  for  the 
reception  of  further  delinquents.  (2  R.  S.,  701,  6  17,  as  amended  by  L.  1840,  ch.  100  \ 
8  R.  8.,  7th  ed.,  2587.) 
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charge  the  prisoner  finally  for  that  reason  ;  but  if  a  crime  be  made 
out  upon  the  depositions,  the  course  is  to  discharge  the  prisoner  pro 
forrna^  but  remand  him  to  prison  upon  a  special  rule  of  court,  (e) 
The  following  are  the  formal  requisites  of  a  final  commitment : 
1st.  It  must  be  in  toritinffy  and  under  the  hand  of  t/ie  magistrcUe^ 
and  show  the  time  and  place  of  making  it,  (/)  (49)  A  magistrate, 
however,  may,  by  parol,  order  a  party  to  be  detained  a 
reasonable  time  •until  he  can  draw  out  a  formal  commit-  [  •SGQ  ] 
ment.  {g)  And  it  is  said  that  though  advisable,  it  is  not 
absolutely  necessary  to  state  that  the  commitment  was  made  by  the 
justice  in  that  character ;  for  though  his  authority  does  not  appear 
at  the  beginning  of  the  mittimus,  it  may  be  supplied  by  avermeut.  (h) 
In  order,  however,  to  show  the  jurisdiction  of  the  magistrate  to  take 
cognizance  of  and  commit  for  an  oflense  perpetrated  out  of  his  county, 
when  the  party  has  been  apprehended  there,  as  in  the  case  of  a  person 
arrested  in  one  county  for  an  offense  committed  in  another,  it  is  said 
to  bo  usual  to  state  the  fact  in  the  commitment,  (i) 

2d.  The  mittimus  must  be  in  the  name  of  the  people  of  the  state,  (k) 
3d.  The  mittimus  should  be  directed  *'  To  the  sheriff  of  the  county 
of  Albany"  [or,  in  the  city  and  county  of  New  York,  **to  the 
keeper  of  the  city  prison  of  the  city  of  New  York."]  (?)  It  must 
contain  a  direction  that  the  sheriff  or  keeper  to  whom  it  is  directed, 
shall  receive  the  defendant  into  his  custody,  and  detain  him  until 
he  be  legally  discharged,  (m)  (50) 

4th.  The  prisoner  should  be  described  by  his  ruimje,  if  knoum  ;  and 
if  not  known,  then  it  may  be  sufficient  to  describe  the  person  by  his 
age,  stature,  complexion,  color  of  luiir  and  the  like,  and  to  add  that 
he  refuses  to  tell  his  name.  (^) 

&th.  Tlie  mittimus  need  not  allege  thai  the  defendant  has  been 
charged  upon  oath.     The  Code  of  Criminal  Procedure  simply  requii'es 

(^  6  Cowen,  89.    And  see  8  East,  157.  «)  1  Chit.  Or.  L.,  109. 

If)  a  Uale,  122.    1  Chit.  Cr.  L.,  109.    2  Hawk.  ik)  Code  Or.  Pro    i  214. 

P.  C.,ch.l6,  $18.  U)  1(1. 

ig)  7  East's  B.,  537.    1  Chit.  Cr.  L.,  109.    2  (m)  Id. 

Hale,  121.  ip)  Bum's  J.,  Commit.  1  Hale,  S77. 

(ik)  2  Hale,  122.    Kenyon's  Rep.,  122. 

(49)  A  warrant  of  commitment  is  valid  without  any  seal  affixed  thereto.  {Qano  v, 
HaLU  42  N.  Y.,  67.)  It  is  sufficient  if  "under  the  hand  of  the  ma^rate.^  {Id.; 
8.  C,  6  Park.,  651 ;  People  v.  Bawson^  61  Bai*b.,  319.)  And  see  Code  Or,  Pro.,  }§  218» 
214. 

^50)  A  warrant  of  commitment,  not  directed  to  any  officer,  or  class  of  officers,  is 
▼Old ;  and  wiU  afford  no  protection  to  the  officer  who  executes  it.  (RueseU  v.  Hubbard^ 
6Barb.»  654.) 
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that  it  shall  contam  a  reoital  that  *<  an  order  having  been  this  day 
made  by  me,  that  A.  B.  be  held  to  answer  to  the  coui*t  of  upon 

a  charge  of  [stating  briefly  the  nature  of  the  crime."  ]  (5^) 

In  all  cases  of  crimes  committed  upon  the  view  or  in  the  presence 
of  a  magistrate,  whatever  may  be  his  authority  to  punish  them,  it  is 
moi*e  fit  and  proper  that  he  should  act  the  part  of  a  witness  leather 
than  of  a  magistrate  ;  and  that  he  should  enter  his  complaint  and 
procure,  a  process  from  another  justice,  (r)  It  is  not 
[  *  570  ]  necessary  to  state,  in  the  commitment,  *any  part  of  the 
evidence  adduced  before  the  magistrate,  or  to  show  the 
grounds  on  which  he  has  thought  fit  to  commit  the  defendant.  («) 

6th.  It  18  necessaiy  to  set  forth  the  particular  species  of  crimis 
alleged  against  Hie  party ^  with  convenient  certainty,  (J)  (51)  If  it  be 
for  felony,  it  must  state  the  species  of  felony,  as  "for  felony  of  the 
death  of  J.  S.,"  or  •*  for  burglary  in  breaking  the  house  of  J.  S.,"  Ac. 
And  the  i*cason  is  that  it  may  appear  to  the  judges,  upon  the  I'etum 
of  a  habeas  coiptis,  whether  ft  be  felony  or  not.  (u)  It  has  been 
decided  in  Massachusetts,  that  a  mittimus  or  warrant  of  commitment 
from  a  justice  of  the  peace  ought  to  recite  the  complaint  upon  which 
it  is  founded,  (v)  And  doubtless  this  is  the  safer  coui'se  ;  and  such, 
in  point  of  iact,  is  the  practice  in  this  state ;  though  it  is  going  farther 
than  the  English  authorities  require.  There  are  many  reasons  for 
requiring  that  the  cause  of  commitment  should  be  distinctly  stated. 
For  if  no  cuuse  be  shown  and  the  prisoner  escape,  it  is  said  that  the 
officer  is  not  punishable,  (w)  It  is  also  said  that  a  mittimus,  to  answer 
such  things  as  shall  be  objected  against  him,  is  utterly  void  and  against 
law.  (x)  If  the  mittimus  does  not  recite  the  cause  of  the  commit- 
ment, that  is,  if  it  do  not  recite  the  complaint  upon  which  it  is  founded, 
it  seems  it  will  not  be  an  oflense  to  assist  or  enable  the  prisoner  to 
escape  from  prison,  (y)  Another  reason  given  why  a  warrant  of  com* 
mitmcnt  should  set  forth  the  crime  for  which  the  party  is  committed, 
is  that  if  he  be  brought  before  the  court  upon  a  habeas  corpus^  and  it 
docs  not  appear  by  the  return  that  he  is  committed  for,  and  chai*ged 

{q)  Co<lo  Cr.  Pro.,  S  214.  (w)  2  Wils.,  158,  9. 

(D  2  Wils.,  l.W.  (r)  4  Mass.  Rep.,  497. 

U)  2  Wil8.,  168.    1  Chit.  Cr.  L.,  110.  (to)  1  Chit.  Cr.  L..  111.    S  Inst.,  03.         i 

(0  2  Hawk,  ch.  16,  h  lf>.     1  Hale,  584.    2  Id.,       (x)  Burn,  J.,   Commit.  UI.     2  Inst,  691.    1 

12-'.    11  M.  Tr.,  304,  318,  319.    3  Crauch,  448.    3  Hule.SSO. 
I'oten},  2U8.    14  East's  Itup.,  70.  (y)  1  Leach,  97,  S63.    1  Chit.  Cr.  L  ,  111. 

(51)  This  was  the  rule  at  common  law.  But  the  Code  of  Criminal  Procednpe  only 
requires  a  recital,  in  the  commitment,  as  follows :  "An  order  having  this  day  been 
ma^le  by  me  that  A.  B.  be  held  to  answer  to  the  coui*t  of  upon  a  charge  of 

'—*  hriefly  the  natui*e  of  the  crime."]    (Code  Cr,  Pro,,  §  214.) 
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with  a  criminal  offense,  the  coui*t  will  either  discharge  or  bail  him. 
And  this  rule  is  said  to  apply  not  only  where  no  cause  at  all  is 
expressed  in  the  mittimus^  but  also  when  it  is  so  loosely  set  forth  that 
the  court  can  not  judge  whether  it  were  a  reasonable  ground  of  impris- 
onment, {z)  And  therefore  if  the  commitment  be  for  felony,  it  must 
not  be  "  for  felony  "  generally  ;  but  it  must  contain  the  special  nature 
of  the  felony  ;  (a)  though  it  is  said  by  Hawkins,  that  there  are  pre- 
cedents in  good  authors,  of  commitments  for  felony  in  general,  with- 
out stating  the  specific  accusation,  {b)  In  the  case  of  John  Wilkes,{c) 
which  was  a  commitment  for  publishing  "a  most  infamous  and  sedi- 
tious libel,  entitled  the  North  Briton,  No.  45,  tending  to  inflame  the 
minds  and  alienate  the  affections  of  the  people  from  his  majesty,  and 
to  excite  them  to  traitorous  insinuations  agjiinst  the 
government,"  it  Wiis  held  sufficient,  though  it  *  wjis  urged  [  *571  ] 
that  the  libel  ought  to  have  been  set  forth,  in  order  that 
the  court,  on  a  habeas  corpus^  might  be  able  to  determine  the  amount 
of  bail.  Cases  are  mentioned  in  Hawkins  of  this  kind,  where  one 
was  committed  for  manifold  contumacy  to  the  high  commissioned 
court ;  or  for  refusing  to  answer  before  them  to  certiihi  articles  ;  for 
insolent  behavior,  and  words  spoken  at  the  council  board,  all  of  which 
are  verj'  properly  said  to  be  not  good  without  stating  and  showing 
the  specific  nature  of  the  offenses.  (<Z)  And  enough  should  be  stated 
in  the  commitment  to  show  that  the  magistrate  hiid  jurisdiction. 

When  the  facts  of  the  case  will  warrant  a  commitment  for  felony 
(and  for  the  same  reason,  any  other  crime),  the  mittimus  should  not 
be  on  suspicion  of  felony ;  for  it  was  said  by  Lord  Mansfield,  that 
on  such  a  commitment,  a  party  has  a  right  to  be  bailed  under  the 
habeas  corpus  act ;  and  that  a  person  who  should  facilitate  the  escape 
of  a  party  so  committed,  would  not  be  indictable,  (e)  The  coiTcct- 
ness  of  this  opinion  is  not  readily  perceived  ;  for  there  is  no  question 
that  a  magistrate,  both  at  common  law  and  by  the  Revised  Statutes 
of  this  state,  may  arrest  and  examine  a  supposed  offender  upon  sus- 
picion ;  and  if  so,  it  is  his  duty  to  commit  or  bail  him  ;  except  in 
cases  where  a  couiii  of  special  sessions  is  authorized  to  try  jiini.  If, 
then,  the  arrest,  examination,  and  c()nsequ(»nt  commitment,  he  legal, 
the  party  is  no  more  entitled  to  be  discharged  or  bailed  upon  a  habeas 
corpus^  because  he  was  committed  upon  suspicion,  than  if  he  had 

{•)«H»wk.  p.  C.,ch.  16, 116.    IChlUCr.  L.»  (c)a  WiU.,  158, 369. 

111.    2  Inst.,  5*2.    Dolt.  J.,  ch.  106.  (d)  2  Hawk.,  ch.  IQ,  k  16. 

(a)  S  Wils.,  158,  9.    2  Hole,  122.  (e)  1  Leach,  08,  n.  (a).    Id..  97.  3C3. 
(ft)  2  Hawk.,  ch.  16, 116. 
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been  committed  upon  an  absolute  charge  ;  and  it  should  seem  that 
the  duty  of  the  court,  upon  a  habeas  corpus^  would  be  the  same  in 
one  case  as  the  other ;  that  is,  they  would  exercise  their  power  of 
bailing,  remanding,  or  discharging  the  party,  as  the  result  of  the 
inquiry  upon  the  habeas  corpus  would  justify,  whether  he  were  comr 
mitted  upon  suspicion  or  u[X)n  a  positive  accusation,  (^f) 

It  is  not  necessary  to  allege,  in  the  mittimus,  that  the  offense  was 
**  feloniously  "  committed  ;  and  it  is  sufficient,  if  it  may  be  collected 
on  the  face  of  it,  that  the  charge  was  for  a  felony,  {g) 

1\\  the  Ciise  of  convictions,  it  has  been  decided  that  though  the  con- 
viction may  l)e  correct,  yet  if  the  commitment  be  for  a  difl'ereut 
offense,  or  do  not  disclose  any  offense  at  all,  the  magistrate  is  liable 
to  an  action  for  the  imprisonment,  &c.,  finder  it .  (It) 

When  the  offense  is  created  by  statute  the  terms  of  the  statute 
should  he  pureued  in  describing  it ;  for  by  using  other  words  than 
those  which  the  legislature  has  used,  it  may  happen  that  the  offense 
will  not  be  sufficiently  defined.  Thus  a  prisoner  who  had  been  com- 
mitted, for  that  '*  with  force  and  arms  he  made  an  assault 
[  •572  ]  on  the  prosecutor  with  intent  •feloniously  to  steal,  taJce^ 
and  carry  away  from  the  person,"  &c.,  was  admitted  to 
bail  by  the  kuig's  bench,  because  the  description  did  not  charge  him 
with  an  offense  within  the  statute  7  Geo,  2,  ch.  21,  under  which  he 
was  committed,  and  which  relates  to  felonious  attempts  to  rob.  (») 
It  seems,  however,  that  the  addition  of  the  word  "violently"  to 
steal,  &c.,  would  have  been  a  sufficient  description  of  the  offense, 
within  the  statute,  {k)  Where  the  offense  described  by  the  statute 
was  sotting  fire  to  a  cock,  mow,  or  stack  of  corn,  and  the  chai'ge  in  the 
commitment  was  for  setting  fire  to  o,  parcel  of  wheat,  it  was  held  that 
this  did  not  sufficiently  specify  the  felony  described  by  the  statute, 
and  the  prisoner  was  accordingly  admitted  to  bail.  {I)  So  where  a 
warrant  of  commitment  under  a  statute  i-elating  to  persons  riotously 
destroying  houses,  &c.,  stated  that  the  defendant  began  to  pull  down 
**mj?07'^"  a  dwelling-house,  the  words  **in  pai*t"  not  being  in  the 
statute,  it  was  held  an  improper  description,  and  the  ofiender  was 
bailed,  {m) 

The  commitment  in  such  cases  should  also  conclude  '*  against  the 
form  of  the  statute  in  that  case  made  and  provided.  "  (n) 

(/)  Davis*  J.,  ni.  {k)  2  I^ach.,  70S.    1  Roat.  Cr.  L.,  619. 

{g)  1  Chit.  Cr.  L.,  113.  (I)  3  Term.  Rep.,  856.    1  Leaoh,  484. 

(A)  3  Barn.  &  C^ess.,  409.    1  By.  ft  Moo.  C.  C,  (m)  7  Dowl.,  &S8. 

129.  S.  C.  (n)  1  Nan  ft  Walsh,  4M. 
(<)  Rex V.  Rcmnant,6T.  R.,  169.    8  Laaeh,688. 
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7tb.  J%e  place  of  tmpriaonmerU.  This  is  determined  by  the 
direction  of  the  commitmeut ;  which  is  to  be  to  the  '*  sheriff  "  of 
some  county  named,  or,  in  the  city  and  county  of  New  York,  to 
the  "  keeper  of  the  city  prison "  of  the  city  of  New  York.  The 
officer  must  inunediately  deliver  the  defendant  into  the  *' proper 
custody."  And  said  sheriff  or  keeper  is  commanded,  therein,  to 
receive  the  defendant  into  his  custody,  and  detain  him,  until  he  be 
legally  discharged,  (o) 

8th.  Time  and  mode  of  impi'isonment.  With  respect  to  the  time 
and  mode  of  imprisonment,  it  is  observed  thut  the  commitment 
should  have  an  apt  conclusion.  The  statute,  as  we  hiive  seen,  has 
prescribed  a  pailicular  form  for  this  precept.  At  common  law,  the 
words  used  in  the  conclusion  arc,  to  detain  the  piisbncr  *'  until  he 
shall  be  discharged  by  due  course  of  law."  (y)  These  words  are  said 
to  be  proper  only  when  the  party  is  committed  for  an  offense  not 
bailable  ;  but  when  he  is  committed  for  want  of  sureties  for  a  bail- 
able offense,  it  is  said  to  be  usual  to  direct  the  jailer  to  ''keep  the 
prisoner  in  his  said  custody,  for  want  of  sureties,  or  imtil  he  shall  be 
discharged  by  due  course  of  law."  The  mittimtis  may  command  the 
jailer  to  keep  the  party  **  in  safe  custody  ;"  for  although  every  jailer  be 
bound  by  law  to  keep  his  prisoner  in  such  custody,  there  can  be  no 
objection  to  reminding  him  of  his  duty  in  the  mittimus,  (r)  If  the 
conclusion  be  irregular,  it  will  not  vitiate  the  miUimus  ;  and  there- 
fore, if  a  commitment  "  till  further  order,"  be  made  by  a  justice,  yet 
a  breach  of  prison  under  such  a  warrant  would  be  an  offense.  And 
if  the  party  were  removed  by  habeas  corpus^  yet  if  the 
cause  and  manner  of  his  •commitment  be  such  as  to  [•STS] 
require  his  detention  in  custody,  or  his  finding  sureties,  he 
diall  be  bailed  or  committed  accordingly,  and  not  discharged ; 
because  the  informal  conclusion  will  be  rejected.  Such  a  wai*rant 
would  be  a  good  justification  in  an  action  of  false  imprisonment 
against  the  jailer,  though  the  right  conclusion  be  omitted,  or  the 
wrong  conclusion  inserted.  It  is  a  lawful  warrant,  notwithstanding 
the  omission  or  incongruity  of  the  conclusion,  so  as  to  make  the 
voluntary  permission  of  an  escape  or  the  breach  of  prison,  a  punish- 
able offense,  {s) 

No  precise  mode  of  introducing  the  statement  of  the  oflense 
appears  to  be  material.     Either  of  the  following  forms  will  answer : 

S)  Code  Cr.  Pro.,  S  S14.  (r)  2  Hawk.  P.  C,  ch.  16, 1 15.    1  Stnu,  8. 

)  a  Hale,  IS.    2  Hawk.,  oh.  16,  f  18.  («)  1  Hale,  664. 
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"charged  with  feloniously  assaulting,"  &c.,  or  **with  having  oo," 
&c.,  or  ** charged  with  a  misdemeanor,  viz.,  with  having,"  Ac,  or 
**  for  that  he,  the  said  A.  B.,  on,"  &c.,  and  then  recite  the  com- 
plaint. (J)  The  latter  is  decidedly  the  preferable  form  of  introducing 
the  statement  of  the  crime  for  which  the  party  is  to  bo  commit- 
ted, (u)  If  the  offense  be  against  a  statute,  the  description  should 
close  with  the  words  "  contraiy  to  the  form  of  the  statute  in  such 
case  made  and  provided."  This,  indeed,  will  be  only  continuing  the 
description  of  the  offense  in  the  complaint,  if  the  complaint  be 
properly  drawn ;  for  the  description  in  all  offenses  against  penal 
statutes  must  conclude,  "contraiy  to  the  form  of  the  statute  (or 
statutes)  in  such  case  made  and  provided."  (v)  (62) 

It  is  the  duty  of  the  jailer  to  receive  the  party  ;  and  if  he  refuse, 
or  unlawfully  demand  any  thing  for  receiving  him,  it  is  an  indictable 
offense,  (x)  If  the  jailer  will  not  receive  him,  it  is  said  the  person 
who  an*ested  him  may,  in  such  case,  keep  the  prisoner  at  his  own 
house,  (y)  The  ofllcer  to  whose  custody  he  was  committed  on  the 
mittimus  may,  in  such  case,  keep  the  prisoner  until  the  jailer  can  be 
induced  or  compelled  to  receive  him.  (^z) 

The  constable  is  not  to  retain  the  warrant  of  commitment.     It  is  to 

be  handed  over,  with  the  prisoner,  to  the  jailer,  as  it  is  the  jailer's 

authority  for  keeping  him.  (n)     But  it  is  recommended 

[  *  574  ]     that  the  constable  *  should  get  a  receipt  for  the  prisoner, 

from  the  jailer,  and  preserve  it ;  and  that  he  should  take 

and  preserve  a  copy  of  the  warrant,  (a) 

If  a  magistrate,  acting  within  the  scope  of  his  authority  and  juris- 
diction, but  taking  an  erroneous  view  of  the  effect  of  the  evidence, 
should  come  to  a  wrong  conclusion,  and  commit  the  defendant,  and 

[t)   DaTi8'J.,114.  (y)  Irl.,  ib. 

(tt)  Id.,  ib.  («)  Davis'  J.,  115. 

(v)  111.,  ib.  (n)  Code  Cr.  Pro. . »  218. 

(X)  Dalt.  J.,  ch.  170.  1  Chit.  Or.  L.,  117.    1  T.       (a)  1  Uun  &  Walsh,  419.    2  Hawk.,  ch.  16,  {  9. 
B.,60. 

(52)  G.  was  brought  before  a  justice,  charged  with  thi^eatenins'  an  assault.  His 
examination  having  extended  late  into  the  night,  the  justice  decided  that  he  should 
give  bonds  to  keep  the  peace ;  and  G.  having  I'efused,  the  justice,  being  too  ill  to 
make  out  a  warrant  for  his  commitment,  then  told  G.  he  might  go  whei'e  he  had  a 
mind  to,  that  night.  G.  went  home,  and  the  justice,  the  next  morning,  issued  a 
warrant  of  commitment,  Held^  that  the  permission  given  G.  to  go  at  lai*ge  was  not 
a  discharge,  and  the  subsequent  warrant  not  illegal.     {Gaiio  v.  HdlU  42' N.  Y.,  67.) 

A  commitment  is  irregular,  unless  it  shows,  upon  its  face,  that  the  justice  had 
determined  that  there  was  probable  cause  to  believe  the  piisoner  gmlty  of  the 
offense  charged.     (People  v.  lihaner,  4  Park.,  166.) 

A  magistrate  has  no  authority  to  commit,  for  a  hearing  on  a  subsequent  day, 
until  the  accused  has  been  first  brought  before  him.    {Pratt  v.  HUl,  16  Barb..  803.) 
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he  should  be  aftei'wards  discharged  by  the  higher  court,  on  a  habeas 
earpuSy  yet  the  magistrate  would  uot,  ou  that  account,  be  liable  to  au 
action  of  damages,  (ft)  But  though  the  warrant  of  commitment  be 
defective,  the  court  will  not  discharge  the  prisoner  finally,  on  that 
account,  (c) 

The  jailer  is  protected  from  liabDity,  though  he  should  receive,  by 
mistake  of  the  constable,  a  person  whom  it  was  not  intended  to 
confine,  {d  ) 

Discharge  of  prisoner,']  When  a  pei^son  thus  committed  by  a 
magisti'ate  is  advised  that  his  commitment  is  illegal,  or  that  he  is 
entitled  to  be  discharged  or  bailed  by  a  superior  jurisdiction,  he  has 
a  remedy  by  writ  of  habeas  carpus^  or  certioran,  and  the  proceedings 
thereon,  (e)  Indeed,  whenever  a  pei'son  is  restrained  of  his  liberty 
by  being  confined  in  a  common  jail,  or  by  a  private  pei'son,  >vhether 
it  be  for  a  civil  or  criminal  cause,  and  it  is  apprehended  that  the 
imprisonment  is  illegal,  he  may  in  general,  by  habeas  corpus  or 
certiorari,  have  his  body  and  the  proceedings  under  which  he  is 
detained,  removed  to  some  superior  jurisdiction  having  authority  to 
examine  into  the  legality  of  the  commitment ;  and  on  the  return  he 
"will  be  either  discharged  or  remanded,  (f) 

It  has  been  said   that  where  the  offense  is  not  set  forth  with 
efficient  certainty  in  the  warrant,  the  party  will  be  entitled  to  be 
discharged,  if  brought  up  by  habeas  corpus.     And  it  seems  that  this 
iolds,  not  only  where  no  cause  at  all  is  expressed  in  the  commitment, 
^Ut  also  where  it  is  so  loosely  set  forth  that  the  court  can  not  judge 
Whether  it  forms  a  reasonable  ground  for  the  imprisonment  or  not.  (g) 
3iut  when  an  application  is  made  by  a  prisoner  to  be  bailed  or  dis- 
charged, it  is  the  practice  of  the  court  to  look  into  the  complaint  and 
depositions,  and  not  to  discharge  if  these  show  a  sufiicicnt  gromid 
r  detaining  the  prisoner,  even  though  the  commitment  be  informal.  (/^) 
o,  though  the  word  **  felony  "  or  **  feloniously  "  be  not  expressed  in 
e  warrant,  yet  if  enough  appears  from  the  facts  set  forth  upon  the 
of  the  commitment,  to  show  that  the  offense  charged  is  a  felony, 
"tlae  court  will  deal  with  the  prisoner  as  on  a  charge  of  felony.  (« ) 
^^ut  although  it  is  not  essential  to  its  validity,  where  the 
oommitment  is  for  felony,  that  the  words  "felony"  *or     [  *575  ] 
•  *  feloniously  "  shall  be  inserted  in  it,  if  it  appeara  from  the 

{b)  14  East.  82.    1  Chit.  C.  L. ,  05.  ig)  1  Nun  A  Walsh,  408.   2  Hawk.,  ch.  16,  $  16. 

{€)  6  Cowen,  SO,  58.  2  Inst. ,  62. 

(d)  IChit.  Cr.L.,00, 117.    Cowp.,479.  (A)  Id.,  181,  408.    1  Leach,  270.    Cald.,886.    8 

{e\  3  Black.  Com.,  181.    1  Chit.  Cr.  L.,  118.  East,  167.    1  Barn.  A  Cress.,  258. 

(/)1  Chit  Cr.Ii.,  118.    8A.S.,G68.  (0  2T.B.,255.  lLeaoh,484.  2Chit.  Rep.,188. 
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facts  stated  therein  to  be  in  law  a  felony,  yet  it  is  convenient,  if  the 
ofiense  be  a  felony,  so  to  state  it,  in  order  that  the  officer  to  whose 
charge  the  prisoner  is  committed  to  be  conveyed  to  prison,  may 
be  made  acquainted  with  the  limits  and  extent  of  his  powei-s.  (A) 

If  a  party  has  been  improperly  committed,  the  court  will  not  make 
it  a  part  of  the  rule  for  gmnting  a  habeas  co?yi«*that  he  shall  not 
bring  an  action  against  the  magistrate.  (/) 

At  common  law,  a  prisoner  may  also  be  discharged  upon  giving 
bail.  Thus,  if  he  is  not  ready  with  bail,  at  the  time  he  is  apprehended 
and  examined,  he  may  at  any  time  be  released  from  imprisonment, 
on  finding  sureties,  (n) 

As  to  discharging  a  prisoner  committed  on  suspicion  of  a  crime, 
which  afterwards  appears  clearly  not  to  have  been  committed,  see 
2  Hawk.  P.  C,  ch.  16,  §  22.  (53) 

6.    Ijetting  offenders  to  baiL 

Bail  is  a  delivery  of  a  person  to  his  sureties,  upon  their  giving, 
together  with  himself,  sufficient  security  for  his  appearance  at  court 
to  answer  the  charge  against  him  ;  he  being  supposed  to  continue  in 
their  friendly  custody,  instead  of  going  to  prison.  (54)     In  most  of 

(k)  1  Nan  ft  Walsh,  409.  (n)  1  BaiT.,  460.    S  Hawk.,  ch.  16,  f  1,  n.  1. 

(!)    3  Car.  &  Payne,  225. 

(53)  After  the  accused  has  entered  into  a  recognizance  for  his  appeai'ance  before 
the  sessions,  the  jurisdiction  of  the  magistrate  is  at  an  end.  He  can  not  subsequently 
(Hscharge  the  defendant.     (Saiidrocky.  Kwyp,  34  How.  Pr.,  191.) 

Whei'e  a  x>risoner,  arrested  upon  a  ciiniinal  warrant,  indorsed,  is  discharged  fiTim 
arrest,  by  a  justice  of  the  peace  of  the  county  in  which  he  is  arrested,  on  entering 
into  a  recognizance  befoi'e  nim,  the  warrant  has  spent  itself ;  and  the  officer  has  no 
right  to  arrest  the  prisoner  again,  without  new  process.  (Doyle  v.  BusseUt  80  Barb., 
800.) 

(54)  Bail — In  what  casbs  allowbd. 

Admission  to  bail  defined.] — ^When  the  defendant  is  held  to  appear 
for  examination,  bail  for  such  appearance  may  be  taken  either 

1.  By  the  magistrate  who  issued  the  warrant  or  before  whom  the  same 
is  returnable ;  or 

2.  By  any  judge  of  the  supreme  court.    {Code  Cr.  Pro.,  §  560.) 

Taking  bail  defined. ' — The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking  of  sufficient  bail 
for  the  appearance  of  the  defendant  according  to  the  terms  of  the  under- 
taking, or  that  the  bail  will  pay  to  the  people  of  this  state  a  specified 
sum.    (Id.,  §  551.) 

Eighth  Amendt.  Cons.  U.  S.,  art.  1,  5  5,  N.  Y.  Const.  The  power  to  admit 
to  bail  is  incident  to  power  to  hear  and  determine.  Peo.  «.  Van  Home^ 
8  Barb.»  158. 

IISO 


Chap.  2.]  PROCEBDiiroB  in  Criminal  Casbs.  575 

the  inferior  offenses,  bail  will  answer  the  same  intention  as  commit- 
ment, and  thei'etbi'e  it  ought  to  be  taken.     But  in  offenses  of  a  capital 


OSensaB  not  bailabla.] — ^The  defendant  can  not  be  admitted  to  bail 
except  by  a  judge  of  the  supreme  court,  or  by  a  court  of  oyer  and  ter- 
miner, where  is  charged, 

1.  With  a  crime  punishable  with  death,  or 

2.  With  the  infliction  of  a  probably  fatal  injury  upon  another,  and 
under  such  circumstances  as  that,  if  death  ensue,  the  crime  will  be 
murder.     (Id.,  §  552,  as  amended  in  1882.) 

If  facts  do  not  sustain  charge  of  muixler  contained  in  warrant,  bail  may  be 
aUoweci.  Peo.  ©  Shei-ifF  of  Westcheatei*,  1  Park.,  659 ;  Peo.  v.  Poi-ter,  8 
Barb.,  168  ;  Peo.  v  Beigler,  8  Park.,  31G;  Peo.  v.  Baker,  10  How.  Pr.,  567 ; 
see  aiso,  Peo.  v.  CollinSf  20  How.  Pr.,  111. 

When  defendant  may  be  admitted  to  bail,  before  conviction.] — 

If  the  charge  be  for  any  other  crime,  he  may  be  admitted  to  bail,  before 
conviction,  as  follows  • 

1.  As  a  matter  of  right,  in  cases  of  misdemeanor; 

2.  As  a  matter  of  discretion,  in  all  other  cases.     (Id.,  §  553.) 


IVhen  he  may  be  admitted  to  bail,  before  conviction.] — Before 
Conviction,  a  defendant  may  be  admitted  to  bail, 

1-  For  his  appearance  before  the  magistrate,  on  the  examination  of 
tlie  charge,  before  being  held  to  answer ; 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required,  by  sec- 
tion 221,  to  return  the  depositions  and  statements,  upon  the  defendant 
being  held  to  answer,  after  examination. 

8.  After  indictment,  either  upon  the  bench  warrant  issued  for  his 
ikrrest,  or  upon  an  order  of  the  court  committing  him,  or  enlarging  the 
amount  of  bail,  or  upon  ms  being  surrendered  by  his  bail,  to  answer  the 
indictment  in  the  court  in  which  it  is  found,  or  to  which  it  may  be  sent 
or  removed  for  trial. 

And  any  captain  or  sergeant  of  police  in  any  city  or  village  of  this 
Btate  may  take  bail  for  appearance  before  a  competent  and  accessible 
magistrate  the  next  morning  from  any  person  arrested  for  a  misde- 
meanor between  two  o'clock  in  the  afternoon  and  eight  o'clock  the  next 
morning,  if  a  magistrate  competent  to  take  the  bail  be  not  found  within 
an  hour  after  the  arrest.  When  such  captain  or  sergeant  of  police  takes 
bail  he  must  take  it  by  an  undertaking  in  the  form  in  this  section  men- 
tioned, executed  in  his  presence  by  the  defendant  and  at  least  one 
surety  who  must  justify  under  oath  and  for  that  purpose  the  officer  may 
administer  the  oath.  The  amount  of  bail  taken  by  a  captain  or  sergeant 
of  police  under  this  section  must  be  as  follows :  If  the  offense  be  the 
violation  of  a  corporation  ordinance  the  amount  of  the  bail  must  be  one 
handred  dollars,  except  that  if  a  conviction  upon  the  charge  would  ren- 
der the  defen<}ant  liable  only  for  a  line,  the  amount  of  the  bail  must  be 
double  the  largest  fine  that  could  be  imposed ;  if  the  conviction  would 
render  bim  liable  to  imprisonment  for  thirty  days  or  less,  the  amount  of 
bail  must  be  two  hundred  dollars.  In  all  other  cases  the  amount  of  bail 
mast  be  five  hundred  dollars.  The  form  of  the  undertaking  must  be  as 
follows : 

[71]  lASl 
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nature,  no  bail  can  be  security  equivalent  to  the  actual  custody  of 
the  pei*son.     There  is  nothing  that  a  man  may  not  be  induced  to 

We  A.  B.,  defendant,  and  ,  residing  at  number        ,  in 

and  C.  D.,  defendent*  residing  at  ,  hereby  jointly  and  severally 
undertake  that  the  above  A.  £.,  defendant,  shall  appear  and  answer  the 
complaint  (describing  it  briefly)  before  the  magistrate  before  whom  he 
would  be  arraigned  if  not  bailed  on  the  day  of  ,  eighteen  hun- 
dred and  f  at  o*clock,  to  answer  to  the  complainti  and  there 
remain  to  answer,  subject  to  any  order  of  the  magistrate,  and  render 
himself  in  execution  thereof,  or  if  he  fail  to  perform  either  of  these  con- 
ditions, then  he  will  pay  to  the  people  of  the  state  of  New  York  the 
sum  of  .  (Id.,  §  554.) 

Nature  of  bail  after  conviction  and  upon  appeaLl — ^After  the 
conviction  of  a  crime  not  punishable  with  death,  a  defendant  who  has 
appealed,  and  when  there  is  a  stay  of  proceedings,  but  not  otherwise, 
may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  impos- 
ing a  fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases.     (Id.,  §  555.) 

Undertaking  of  baiL] — After  conviction  and  upon  an  appeal, 

the  defendant  may  be  admitted  to  bail  as  follows : 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine  only,  on  the 
undertaking  of  bail,  that  he  will  pay  the  same,  or  such  part  of  it  as  the 
appellate  court  may  direct,  if  the  judgment  be  affirmed  or  modified,  or 
the  appeal  be  dismissed. 

2.  If  judgment  of  imprisonment  have  been  given,  that  he  will  sur- 
render himself  in  execution  of  the  judgment,  upon  its  bein^  af&rmed 
or  modified,  or  upon  the  appeal  being  dismisseifi.     (Id.,  §  556.) 


Bail  for  Appearancb  before  Magistrate. 

Arrest  for  misdemeanor.] — If  the  crime  charged  in  the  warrant  be 
a  misdemeanor,  and  the  defendant  be  arrested  in  another  county,  the 
officer  must,  upon  being  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  who  must  admit  the  defendant  to  bail,  for 
his  appearance  before  the  magistrate  named  in  the  warranty  and  take 
bail  from  him  accordingly.     {Code  Cr.  Pro.^  §  159.) 

Proceedings  where  bail  is  not  given.] — If  on  the  admission  of  the 
defendant  to  bail,  as  provided  in  section  159,  bail  be  not  forthwith 
given,  the  officer  must  take  the  defendant  before  the  magistrate  who 
issued  the  warrant,  or  some  other  magistrate  in  the  same  county,  us 
provided  in  section  164.    (§  161.) 

On  adjournment,  to  be  committed,  or  discharged  on  baiL] — If 

an  adjournment  be  had  for  any  cause,  the  magistrate  must  commit  the 
defendant  for  examination,  or  discharge  him  from  custody,  upon  his 

•Sic 
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foifeit  to  save  his  life,  and  it  is  no  satisfaction  or  indemnity  to  the 
public  to  seize  the  effects  of  those  who  have  bailed  a  murderer,  if  the 
murderer  himself  be  suffel-ed  to  escape  with  impunity,  (o) 

(o)  4  Black.  Com.,  ch.  2S. 


giving  bail  to  appear  during  the  examination,  or  upon  the  deposit  of 
money  as  provic^d  in  this  Code,  to  make  sure  of  his  appearance  at  the 
time  to  which  the  examination  is  adjourned;    (§  192.) 

2b  appear  for  examination.  ] — It  has  been  seen,  above,  that  when  the  defendant 
has  been  held  to  api^ear  for  examination,  bail  for  such  appearance  may  be  taken 
either  bv  the  magisti*ate  who  issued  the  warrant,  or  before  whom  it  is  i*etui*nable,  or 
by  any  judge  of  the  supreme  court.     (Code  Or.  Pro.^  }  550.) 


Bail  ttpon  Beino  Held  to  Answer,  before  Indictment. 

Wlio  may  admit  to  bail] — When  the  defendant  has  been  held  to 
answer,  as  provided  in  section  208,  the  admission  to  bail  may  be  by  the 
magistrate  by  whom  he  is  so  held,  if  he  be  one  of  the  magistrates  men- 
tioned in  section  147,  and  the  crime  charged  is  a  misdemeanor,  or  a 
felony  punishable  with  imprisonment  not  exceeding  five  years ;  or  if  he 
be  a  judge  of  the  supreme  court ;  or  any  judge  authorized  to  preside  in 
a  court  having  jurisdiction  to  try  indictments,  in  all  cases  where  bail 
may  be  taken,  before  conviction,  as  provided  in  section  554.  (Id.,  §  557, 
as  amended  in  1882.) 

When,  by  reason  of  the  degree  of  the  crime,  the  commit- 


ting magistrate  has  not  authority  to  admit  to  bail,  the  defendant  may  be 
admitted  to  bail  by  one  of  the  officers  having  authority  to  admit  to  bail 
in  the  case,  as  provided  in  the  second  subdivision  of  the  last  section,  or 
by  the  court  to  which  the  depositions  and  statements  are  returned  by 
the  committing  magistrate,  as  provided  in  section  221,  if  the  case  be 
triable  therein,  or  if  not,  by  the  court  to  which,  after  indictment,  it  may 
be  sent  or  removed  for  trial.    (§  558.) 

At  TV'hat  time  defendant  may  be  admitted  to  bail  by  a  mag- 
istrate.]— The  defendant  may  be  admitted  to  bail  by  a  magistrate, 
as  provided  in  the  last  two  sections,  upon  being  held  to  answer,  or  at 
any  time  before  the  return  of  the  depositions  and  statement,  to  the  court. 
After  that  time  he  can  be  admitted  to  bail,  only  by  a  judge  presiding  in 
the  court  in  which  the  crime  is  triable,  if  it  be  sitting,  or  if  not,  by  one 
of  the  magistrates  mentioned  in  the  second  subdivision  of  section  557. 
(§  559.) 

Court  alone  can  bail  while  in  session.     Ex  parte  Babcock,»  2  Abb.  Pr.,  N. 
S.,  204.    See  Peo.  t>.  Clews,  77  N.  Y.,  39. 

.In  dtiea,  if  crime  be  felony,  application  for  admission  to  bail 
most  be  on  notice.] — In  the  several  cities  of  this  state,  if  the  crime 
charged  be  a  felony,  the  application  for  admission  to  bail  must  be  upon 
notice  of  at  least  two  days,  to  the  district  attorney  of  the  county,  unless 
the  magistrate  by  order  fixes  a  shorter  time;  and  the  committing 
magistrate,  upon  the  like  notice,  in  writing,  requiring  him  to  do  so, 
must  transmit  the  depositions  and  statement,  or  a  copy  thereof,  to  the 
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The   duty  of  magistrates  iu  relation  to  the  taking  of  bail,'  is 
extremely  important ;  requiring  the  exercise  of  gi*eat  judgment  and 


court  or  magistrate  to  whom  the  appUcation  for  bail  is  to  be  made. 
(§  5G0.) 

Form  of  order,  made  by  the  court.] — If  the  application  be  to 
the  court,  an  order  must  be  made,  grantiug  or  denyiug  it,  and  if  it 
be  granted,  stating  the  sum  in  vrhich  bail  may  be  taken.    (§  561.) 

Form  of  order,  made  by  a  magistrate.] — If  the  application  be 
to  a  magistrate,  he  must  certify,  in  writing,  his  decision  granting  or 
denying  the  same  ;  and  if  he  grant  the  application,  must  state  in  the 
certificate  the  sum  iu  which  bail  may  be  taken  ;  which  certificate  he 
must  cause  to  be  forthwith  filed  with  the  clerk  of  the  court  to  which  the 
depositions  and  statement  are  required  to  be  sent.    (§  562.) 


be  denied  by  a  magistrate  no  subsequent  applir 
cation  can  be  made  to  another  magistrate.] — If  an  applicaiion 
for  admission  to  bail,  made  to  a  magistrate,  be  denied,  not  more  than 
two  subsequent  applications  therefor  can  be  made  to  other  magistrates, 
except  that  an  application  can  be  made  to  any  magistrate  mentioned  in 
subdivision  two  of  section  557,  if  no  application  has  been  previously  made 
to  a  magistrate  mentioned  therein.     (§  563.) 

See  Peo.  v,  Cunningham,  5  Park.,  531. 

Violation  of  last  section  a  misdemeanor.  Admission  to  ball 
in  such  case  how  revoked  or  vacated.] — A  violation  of  the  last 
section  is  punishable  as  a  misdemeanor,  and  the  admission  of  the  defend- 
ant to  bail  contrary  thereto  may  be  revoked  by  the  magistrate  vrho  made 
it,  or  vacated  by  the  court  to  which  the  depositions  and  statement  are 
or  must  be  sent,  as  provided  in  section  221,  or  to  which,  after  indict- 
ment, the  action  must  be  sent  for  trial.    (§  564.) 

Construction  of  last  two  sections.] — The  provisions  of  the  last 
two  sections  shall  not  be  construed  to  limit  the  power  of  any  judge 
presiding  in  the  court  in  which  the  offense  is  triable  to  let  the  defend- 
ant to  bail.     (§  565.) 

• 

Decision  final.] — The  decision  of  the  judge  presiding  in  the 
court  iu  which  the  crime  is  triable,  granting  or  denying  bail  is 
final,  except  as  provided  in  section  563.    (§  566.) 

Bail,  by  whom  taken.]— If  the  defendant  be  admitted  to  bail 
by  a  magistrate,  the  bail  must  be  taken  by  the  magistrate  granting  the 
order,  unless  the  order  shall  specify  that  the  same  may  be  taken  by 
some  other  designated  magistrate.    (§  567.) 

■ 

How  put  in ;  and  fi>rm  of  undertaking.] — ^Bail  is  put  in  by  a 
written  undertaking  executed  by  sufficient  surety  [with  or  without  the 
defendant,  in  the  discretion  of  the  magistrate],  and  acknowledged  before 
the  magistrate  in  substantially  the  following  form : 

"  An  order  having  been  made  on  the  day  of  ^ 

im 
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finnness.     The  two  extremes  of  demanding  excessive  and  of  accepting 
iiifsiifficieut  bail,  ^ouid  be  equally  avoided ;  and  in  many  cases  the 

eighteen  hundred  and  ,  by  A.  B.,  a  justice  of  the  peace  of  the 

town  of  [or  as  the  case  may  be,]  that  C.  D.,  be  held  to  answer 

upon  a  charge  of  [stating   briefly  the  nature  of  the  crime],  upon  which 
he  has  been  duly  admitted  to  bail  in  the  sum  of  dollars. 

"We,  [C.  D.,  defendant,  if  the  defendant  join  in  the  undertaking,]  of 
[stating  his  place  of  residence  and  occupation],  and  E.  F.  and  G, 
fl.  [stating  place  of  residence  and  occupation],  surety  or  sureties  [as 
the  case  may  be,]  hereby  undertake,  jointly  and  severally,  that  the  above 
mentioned  C.  D.,  shall  appear  and  answer  the  charge  above  mentioned, 
in  whatever  court  it  may  be  prosecuted;  and  shall  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court ;  and,  if  con* 
victed,  shall  appear  for  judgment,  and  render  himself  in  execution 
thereof;  or  if  he  fail  to  perform  either  of  these  conditions,  that  we  will 
pay  to  the  people  of  the  state  of  New  York  the  sum  of  dollars" 

inserting  the  sum  in  which  the  defendant  is  admitted  to  bail].     (§5.8, 
Hi  amended  in  1882.) 

Qoalificatioiis  of  bail.] — The  qualiftcations  of  bail  are  as  follows: 

1.  He  must  be  a  resident,  and  a  householder  or  freeholder  within 
the  state,  and,  unless  the  magistrate  otherwise  direct,  within  the 
county; 

2.  He  must  be  worth  the  amount  specified  in  the  undertaking,  ex- 
dosive  of  property  exempt  from  execution ;  but  the  magistrate-  on 
taking  bail,  may  require  two  sureties,  or  may  allow  two  or  more  to 
justify  severally  in  amounts  less  than  that  expressed  in  the  undertaking, 
if  the  whole  justification  be  equivalent  to  that  of  one  sufficient  surety. 
(§669.) 

Attorney  can  not  be  surety.    Rule  5,  supreme  court. 


Bail,  hoiv  to  justify.] — Except  as  prescribed  in  the  next  section, 
the  bail  may,  in  the  exercise  of  a  just  discretion,  be  taken,  and 
may  justify,  without  notice  to  the  district  attorney,  or  reasonable  notice 
of  the  intention  to  give  bail  may  be  required  by  the  court  or  magistrate, 
to  be  given  to  the  district  attorney.  When  given,  the  notice  shall  be  as 
prescribed  in  the  next  section.     (§  570.) 

Notice  of  application  for  bail] — In  the  several  cities  of  this  state, 
if  the  crime  charged  be  a  felony,  a  previous  notice  in  writing  of  at  least 
two  days,  of  the  time  and  place  of  giving  the  bail,  must  be  served  upon 
the  district  attorney  of  the  county,  stating : 

1.  The  names,  places  of  residence  and  occupations  of  the  proposed 
surety  or  sureties ; 

2.  A  general  description  of  the  real  or  personal  property  of  the 
fiurety  or  sureties,  in  respect  to  which  they  propose  to  justify  as  to  their 
sufficiency,  with  the  incumbrances  thereon,  by  mortgage,  judgment  or 
otherwise,  if  any. 

The  district  attorney  may  waive  the  giving  of  the  notice  herein  pro- 
vided for,  or  a  shorter  time  than  two  days  may  be  directed  by  the  court 
er  magistrate  requiring  the  notice.    (§  571.) 


575  PBOcBSDiNas  IN  C&iMiNAL  Casbs.  [Book  Z. 

justice  may  bo  exposed  to  the  censure  of  the  public  or  of  indi- 
viduals, if  he  transcends  or  falls  short  of  his  duty  in  either  of  these 
respects,  (joi) 

Ip)  DaviA' J.,  83. 


Affidavit  of  sureties.] — ^The  surety  or  sureties  must  in  all  cases  justify 
by  affidavit,  taken  before  the  magistrate.  The  affidavit  must  state  ihai 
each  of  the  sureties  possesses  the  qualifications  provided  in  section  569. 
(§  572.) 

See  Stratton  v,  Peo.,  20  Hun,  288  :  81 N.  Y.,  629. 

Bail  may  be  examined  as  to  sufficiency .]— The  district  attor- 
ney, or  the  magistrate,  may  thereupon  further  examine  the  sureties 
upon  oath,  concerning  their  sufficiency,  in  such  mannei  as  the  magistrate 
may  deem  proper.  The  questions  put  to  the  sureties,  and  their  answers 
must  be  reduced  to  writing,  and  must  be  subscribed  by  them.    (§  573.) 

Decision  as  to  their  sufficiency.] — The  magistrate  may  also  receive 
other  testimony,  either  for  or  against  the  sufficiency  of  the  bail, 
and  may  from  time  to  time  adjourn  the  taking  of  bail,  to  afford  an 
opportunity  of  proving  or  disproving  its  sufficiency.     (§  574.) 

Filing    affidavits    of  justification    and    undertaking.] — ^When 

the  examination  is  closed,  the  magistrate  must  make  an  order,  either 
allowing  or  disallowing  the  bail,  and  must  forthwith  cause  the  same, 
with  the  affidavits  of  justification,  and  the  undertaking  of  bail,  to  be 
filed  with  the  clerk  of  the  court  to  which  the  depositions  and  statement 
must  be  sent,  as  prescribed  in  section  221.     (§  575.) 

On  allowance  of  bail,  and  execution  of  undertaking,  defend- 
ant to  be  discharged.  Form  of  discharge.] — Upon  the  allowance 
of  the  bail  and  the  execution  cf  the  undertaking,  the  court  or 
magistrate  must  make  an  order,  signed  by  him,  with  his  name  of  office, 
for  the  discharge  of  the  defendant,  to  the  following  effect : 

"To  the  sheriff  of  the  county  of  ,'  [or,  in  the  city  and 

county  of  New  York,  "  to  the  keeper  of  the  city  prison  of  the  city  of  New 
York :"]  **A.  B.,  who  is  detained  by  you  on  a  commitment  to  answer  a 
charge  for  the  crime  of,  [designating  it  generally,]  having  given  suffi- 
cient bail  to  answer  the  same,  you  are  commanded  forthwith  to  dis- 
charge him  from  your  custody."     (§  576.) 

11  bail  disallowed.]— If  the  bail  be  disallowed,  the  defendant  must 
be  detained  in  custody  until  lawfuUly  discharged.  (§  577,  as  amended 
in  1882.)  

Bail  upon  an  Indictment,  before  Conviction. 

In  misdemeanor,  officer  to  take  defendant  before  a  magistrate.] 

— When  the  crime  charged  in  the  indictment  is  a  misdemeanor,  the  offi- 
cer having  the  bench  warrant  must,  if  required,  take  the  defendant 
before  a  magistrate  in  the  county  in  which  it  is  issued,  or  in  which  he 
is  arrested,  for  the  purpose  of  giving  bail  as  prescribed  in  sections  802 
and  305.     (Code  Cr.  Pro.,  §  578.) 

1126 
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•  To  refuse  or  delay  to  bail  any  person  who  is  entitled  [  •STe  ] 
to  bail,  is  an  offense  at  common  law  against  the  libeity  of 

In  fialony,  to  deliver  him  into  custody.] — If  the  crime  charged  in 
the  indictment  be  a  felony,  the  officer  arresting  the  defendant  must 
deliver  him  into  cnstody,  according  to  the  command  of  the  bench-war- 
rant, as  prescribed  in  section  301.    (Id.,  §  579.) 

Taking  bail,  when  offense  is  bailablal — ^When  the  defendant  is  so 
delivered  into  custody,  if  the  felony  charged  be  bailable,  and  the  amount 
of  bail  have  been  fixed,  bail  may  be  taken  by  the  judge  presiding  in  the 
court  in  which  the  indictment  was  found,  or  to  which  it  is  sent  or 
removed,  or  by  any  magistrate  in  that  county  belonging  to  the  class 
mentioned  in  the  second  subdivision  of  section  557.    (Id.,  §  580.) 

Bail,  how  put  in.  Form  of  undertaking.] — ^The  bail  must  be  put 
in  by  a  written  undertaking,  executed  by  a  sufficient  surety,  with  or 
without  the  defendant,  in  the  discretion  of  the  magistrate,  and  acknowl- 
edged before  the  coiurt  or  its  clerk,  in  open  court,  or  the  magistrate,  in 
Bubitantially  the  following  form : 

"An  indictment  having  been  found  on  the  day  of  1 18    i 

in  the  oouri  of  sessions  of  the  county  of  Albany  [or  as  the  case  may  be], 
charging  A.^  B.  with  the  crime  of  [designating  it  generally],  and  he 
having  been  duly  admitted  to  bail  in  the  sum  of  dollars : 

"  We,  A.  B.,  defendant,  and  [if  the  defendant  join  in  the  undertak- 
ing] C.  D.,  surety  or  sureties,  as  the  case  may  be,  of  [stating  his  place 
of  residence  and  occupation],  and  E.  F.,  of  [stating  his  place  of  residence 
and  occupation],  hereby  jointly  and  severally  undertake,  that  the  above- 
named  A.  B.  shall  appear  and  answer  the  indictment  above  mentioned, 
in  whatever  court  it  may  be  prosecuted,  and  shall  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court ;  and,  if  con- 
victed, shall  appear  for  judgment,  and  render  himself  in  execution 
thereof;  or  if  he  fails  to  perform  either  of  these  conditions,  that  we  will 
pay  to  the  people  of  the  state  of  New  York  the  sum  of  dollars.** 

(Id.,  §  581,  as  amended  in  1882.) 

Sections  applicable  hereto.] — ^The  provisions  contained  in  sections 
669  to  577,  both  inclusive,  apply  to  the  qualifications  of  the  sureties,  and 
to  all  the  proceedings  respecting  the  putting  in  and  justification  of  bail, 
and  incidental  thereto.     (Id.,  §  582.) 

Deposit  Instead  op  Bail. 

Deposit,  when  and  how  made.]— The  defendant,  at  any  time  after 
an  order  admitting  him  to  bail,  instead  of  giving  bail,  may  deposit  with 
the  county  treasurer,  of  the  county  in  which  he  is  held  to  answer,  the 
sum  mentioned  in  the  order  ;  and  upon  delivering  to  the  officer,  in  whose 
custody  he  is,  a  certificate  of  the  deposit,  he  must  be  discharged  from 
nstody.     (Code  Cr.  Pro.,  §  586.) 

May  be  made  after  bail  given.]— If  the  defendant  have 


given  bail,  he  may,  at  any  time  before  the  forfeiture  of  the  undertaking. 
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the  subject,  and  for  which  the  magistrate  is  also  liable  in  damages  to 
the  party  injured.     It  was  also  made  punishable  by  ancient  English 

in  like  manner  deposit  the  sum  mentioned  in  the  undertaking ;  and  upon 
the  deposit  being^made,  the  bail  is  exonerated.   (Id.,  §  587.) 

Bail  may  be  given  after  deposit.]— If  money  be  deposited,  as  pro- 
vided in  the  last  section,  bail  may  be  given,  in  the  same  manner  as  if  it 
had  been  oriKinally  given  upon  the  order  for  admission  to  bail,  at  any 
time  before  the  forfeiture  of  the'  deposit.  The  court  or  magistrate  before 
whom  the  bail  is  taken  must  thereupon  direct,  in  the  order  of  allowance, 
that  the  money  deposited  be  refunded  by  the  county  treasurer  to  the 
defendant ;  and  it  must  be  refunded  accordingly.     (Id.,  §  588.) 

• 

Deposit,  how  applied.] — When  money  has  been  deposited,  if  it 
remain  on  deposit  and  unforfeited  at  the  time  of  a  judgment  for  the 
payment  of  a  fine,  the  county  treasurer  must,  under  direction  of  the 
court,  apply  the  money  in  satisfaction  thereof,  and  after  satisfying  the 
fine,  must  refund  the  surplus,  if  any,  to  the  defendant.    (Id.,  §  589.) 


Bail  on  Recommitment,  aptbr  Forfeiture. 

In  what  cases.] — The  court  to  which  the  committing  magistrate 
returns  the  deposition  and  statement,  or  in  which  an  indictment  or  an 
appeal  is  pending,  or  to  which  a  judgment  on  appeal  is  remitted  to  be 
carried  into  effect,  may,  by  an  order  entered  upon  its  minutes,  op  if  the 
court  be  not  in  session,  any  judge  thereof,  may  direct  the  arrest  of  the 
defendant,  and  his  commitment  to  the  officer  to  whose  custody  he  was 
committed  at  the  time  he  was  admitted  to  bail,  and  his  detention,  until 
legally  discharged,  in  the  following  cases : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a  forfeit- 
ure of  his  bail,  or  of  money  deposited  instead  thereof,  as  provided  in 
section  593 ; 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or  either 
of  them,  are  dead,  or  insufficient,  or  have  removed  from  the  state ; 

3.  Upon  indictment  being  found,  in  the  cases  provided  in  section 
306.     {Code  Cr.  Pro.,  §  599.) 

Contents  of  the  order.] — ^The  order  for  the  recommitment  of  the 
defendant  must  recite,  generally,  the  facts  upon  which  it  is  founded, 
and  direct  that  the  defendant  be  arrested  by  any  sheriff,  constable, 
marshal  or  policeman  in  this  state,  and  committed  to  the  officer  to  whose 
custody  he  was  committed,  at  the  time  he  was  admitted  to  bail,  to  be 
detained  until  legally  discharged.     (Id.,  §  600.) 

Defendant  may  be  arrested  in  any  county.] — The  defendant 
may  be  arrested  pursuant  to  the  order,  upon  a  ceititied  copy  thereof,  in 
any  county,  in  the  same  manner  as  upon  a  warrant  of  arrest ;  except 
that  when  arrested  in  another  county,  the  order  need  not  be  indora^ 
by  a  magistrate  of  that  county.     (Id.,  §  601.) 

For  fisdlnre  to  appear  for  judgment,  defendant  must  be  com- 
mitted.]— If  the  order  recite,  as  the  ground  upon  which  it  is  madey  the 
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statutes,  (r)    And  lest  the  intention  of  the  law  should  be  frustrat 

by  magistratesi  it  is  ex;  rcssly  declared  by  statute,  1  William  ai 

Mary,  that  excessive  bail  ought  not  to  be  required.     And  there  ii 

similar  provision  in  our  state  constitution  and  bill  of  rightSt  ^vhi 

declares  that  **  excessive  b«il  ought  not  to  l)e  required,  nor  excessi 

fines    imposed,  nor   cruel   nor   unusual   puni.shnients   inflicted."  i 

What  bail  should  be  called  excessive,  nnit^t  bo  left  to  the  inagistrt 

to  determine,  on  considering  the  circunistancos  of  tho  case.     And 

the  other  hand,  if  the  magistrate  tiikes  insufficient  bail,  he  is  lial 

to  l)e  fined  if  the  criminal  does  not  appear ;  but  if  he  does  appci 

According  to  the  condition  of  the  recognizance,  those  who  adniitt 

liim  to  bail  are  safe  ;  inasmuch  as  tlio  end  of  the  law  is  answer 

''whenever  the  api)carance  of  the  prisoner  is  in  fact  procured.  (/) 

It  13  also  an  offense  at  common  law,  for  a  magistrate  to  grant  b 
"where  it  ought  to  be  denied ;  and  it  is  punishable  as  a  neglige 
escape,  (u)  It  has  been  decided  that  it  is  no  excuse  for  justices 
^he  peace  admitting  a  j^erson  to  bail  who  was  connnitted  for 
oflenae  not  bailable  by  law,  that  they  did  not  know  he  Wiis  coi 
Tnitted  for  such  ofienso ;  for  that  they  ought  to  inform  thcmselv< 
mi  their  peril,  of  the  cause  for  which  the  pai-ty  was  committed,  th 

(D  1  Nan  A  Walsh,  394.  SHawk.,  ch.  16, » 13.  (t)  1  R.  S.,  94,  (17 ;  Id  ,  7(h  ed.,  270 ;  Con 
3  lloa  A  Pul.,  551.  Davis'  J.,  83.  Seo  8  £dw.  art.  1,  ( 0.  Sue  iilso  8ih  ummd.,  tu  Const.,  U 
3,SI.,i,  eh.  1ft,  andn,  Car.,  U.  it)  -2  lJ:iwk.,  ch.  1ft,  i  6.    I>a\  i:*'  J.^3. 

(«)  '2  Hawk.,  ch.  1ft,  i  6.    1  Nun  A  Walsh,  S 


lailure  of  the  defendant  to  appear  for  judgment,  upon  conviction,  t 
defendant  must  be  committed  according  to  the  requirement  of  the  ord< 
(Id.,  §  602.) 

For  other  cause,  he  may  be  admitted  to  balL] — If  the  order 
made  for  any  other  cause,  and  the  crime  be  bailable,  the  court  may  J 
the  amount  of  bail,  and  may  direct,  in  the  order,  that  tho  defendant 
admitted  to  bail  in  the  sum  fixed,  which  must  be  specified  in  the  ord< 
Old.,  §  603.) 

Bail  in  each  eaae,  by  whom  taken.]— When  the  defendant 
idmitted  to  bail,  the  bail  may  be  taken  by  any  ma^strnte  in  the  conn 
having  authority,  in  a  similar  case,  to  admit  to  bail  upon  the  holding 
the  defendant  to  answer  before  indictment,  as  prescribed  in  sections  5 
and  558,  or  by  any  other  magistrate  to  be  aesignated  by  the  cou: 
ad.,  §  604.) 

Fonn  of  the  undertaking.] — This  is  prescribed  by  section  605 

Qnaliflcations  of  baiL— The  bail  must  possess  the  qualificatioi 
and  must  be  pnt  in,  in  all  respects,  in  the  manner  prescribed  by  sectio 
M»  to  577,  inclusive.    (Id.,  §  606.) 
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they  might  thereby  be  satisfied  that  he  was  bailable  by  law.  The 
magistrate  is  not  bound  to  demand  bail,  or  that  the  person  to  be 
bailed  shall  find  sureties ;  nor  is  he  bound  to  forbear  committing  the 
party,  till  he  shall  refuse  to  find  sureties  ;  "but  may  justify  a  commit- 
ment, unless  the  party  himself  shall  tender  his  sureties,  (v) 

At  common  laAV,  no  justice,  nor  indeed  any  court,  can  bail  a  per- 
son in  execution  on  a  judgment,  or  on  a  conviction  of  any  ofllense  ;  for 
such  imprisonment,  without  bail,  is  a  pait  of  the  sentence  and  punish- 
ment, (tv)  Nor  is  it  usual  or  expedient  to  bail  the  pai*ty  between  the 
conviction  and  judgment.  And  upon  motion  to  the  court, 
[  *577]  it  is  proper,  after  conviction,  *  when  the  paily  is  under 
recognizance,  and  sentence  is  to  be  suspended,  have  the 
amount  of  the  penalty  of  the  recognizance  inci'eased,  *  and  new 
sureties  procured,  if  the  former  recognizance  or  sureties  be  not  satis- 
factory, (x) 

What  courts  may  let  to  hail.^  The  coui-t  of  oyei*  and  terminer^  in 
each  county,  has  jurisdiction  to  let  to  bail  any  person  committed, 
before  and  after  indictment  found,  upon  any  criminal  charge 
whatever.  (  y) 

The  courts  of  sessions^  in  counties  other  than  New  York  and  Kings, 
have  jurisdiction  to  let  to  bail  pcraons  indicted  therein  for  any  crime 
triable  therein  as  provided  by  law  ;  and  to  let  to  bail  persons  commit- 
ted to  the  prison  of  the  county,  before  indictment,  for  any  offense 
triable  in  the  court,  (z) 

What  officers  may  let  to  hoiL^  The  statute  enumerates  certain 
oflScei-s  who  have  power  to  let  to  bail  pci*sons  charged  with  crime.  (55) 

IV)  2  strange,  1216.    2  Htuvk.,  ch.  15,  H  12, 14.  (a?)  DavU*  Jast.,  84. 

lalo.  1-.3.  (y)  Code  Cr.  Pro.,  h  22,  sub.  8 ;  id..  H  668, 688. 

(tr)  4  Black.  Com., 295.    8  T.  R.,  325.  2  Hawk.,  («)  Id.,  (  3i).  sub.  10, 11.    See  id.,  SS  668, 68S. 
ch.  15,(64. 


(55)  Beforb  whom  taken. 

Admission  to  bail  defined.] — When  the  defendant  is  held  to  appear 
for  examination,  bail  for  such  appearance  may  be  taken  either, 

1.  By  the  magistrate  who  issued  the  warrant  or  before  whom  the  same 
is  returnable ;  or 

2.  By  any  judge  of  the  supreme  court.    {Codje  Cr.  Pro.y  §  550.) 

Offenses  not  bailable.] — ^The  defendant  can  not  be  admitted  to  bail 
except  by  a  judge  of  the  supreme  court  or  by  a  court  of  oyer  and  termi- 
ner, where  he  is  charged, 

1.  With  a  crime  punishable  with  death  ;  or 

2.  With  the  infliction  of  a  probably  fatal  injury  upon  another,  and 
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As  to  letting  to  bail  afler  indictment  found,  see  aide^  p.  360.    i 
justice  of  the  peace  has  no  power  at  common  law,  to  let  to  bai 

under  such  circumstances'  as  that,  if  death  ensue,  the  crime  would  b 
murder.     (Id ,  §  552.) 

Who  may  admit  to  bail] — ^When  the  defendant  has  been  held  t 
answer,  as  provided  in  section  208,  the  admission  to  bail  may  be  by  th 
magistrate  by  whom  he  is  so  held,  if  he  be  one  of  the  magistrates  men 
tioned  in  section  147,  and  the  crime  charged  is  a  misoemeanor,  or 
felony  punishable  with  imprisonment  not  exceeding  five  years ;  or  if  h 
be  a  judge  of  the  supreme  court ;  or  any  judge  authorized  to  preside  i 
a  court  having  jurisdiction  to  try  indictments,  in  all  cases  where  ba 
may  be  taken,  before  conviction,  as  provided  in  section  554.     (Id.,  §  557 


When,  by  reason  of  the  degree  of  the  crime,  the  committin 

magistrate  has  not  authority  to  admit  to  bail,  the  defendant  may  t 
admitted  to  bail  by  one  of  the  officers  having  authority  to  admit  to  ba 
in  the  case,  as  provided  in  the  second  subdivision  of  the  last  section,  c 
\xj  the  court  to  which  the  depositions  and  statements  are  returned  b 
tte  committing  magistrate,  as  provided  in  section  221,  if  the  case  t 
triable  therein,  or  if  not,  by  the  court  to  which,  after  indictment,  it  ma 
l>e  sent  or  removed  for  trial.     (Id.,  §  558.) 

When  magistrate  may  bail] — The  defendant  may  be  admitted  1 
T)ail  by  a  magistrate,  as  provided  in  the  last  two  sections,  upon  bein 
"held  to  answer,  or  at  any  time  before  the  return  of  the  depositions  an 
statement  to  the  court.  After  that  time  he  can  be  admitted  to  bail  onl 
by  a  judge  presiding  in  the  court  in  which  the  crime  is  triable,  if  it  1: 
atting,  or  if  not,  by  one  of  the  magistrates  mentioned  in  the  2d  subd 
vision  of  section  557.     (Id.,  §  559.) 


« —  If  the  defendant  be  admitted  to  bail  by  a  magistrate,  the  ba 

must  be  taken  by  the  magistrate  granting  the  order,  unless  the  orde 
shall  specify  that  the  same  may  be  taken  by  some  other  designate 
magistrate.     (Id.,  §  567.) 

Captains  or  sergeants  of  police.] — Any  captain  or  sergeant  of  polic 
in  any  city  or  village  of  this  state  may  take  bail  for  appearance  before 
competent  and  accessible  magistrate  the  next  morning,  from  any  perso 
arrested  for  a  misdemeanor  between  two  oVlock  in  the  afternoon  an 
eight  o'clock  the  next  morning,  if  a  magistrate  competent  to  take  th 
bail  be  not  found  within  an  hour  after  the  arrest.  When  such  captai 
Or  sergeant  of  police  takes  bail,  he  must  take  it  by  an  undertaking  i 
the  form  in  this  section  mentioned,  executed  in  his  presence  by  th 
defendant  and  at  least  one  surety,  who  must  justify  under  oath,  and  fc 
that  purpose  the  officer  may  administer  the  oath.     (Id.,  §  553.) 

Upon  an  Indictment,  beporb  Conviction. 

In  misdemeanor,  officer  to  take  defendant  before  a  magistrate 
*— When  the  dime  charged  in  the  indictment  is  a  misdemeanor,  the  office 
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a  person  indicted  before  a  higher  juiisdiction,  as  the  oyer  and  ter- 
mhier.  (a) 

As  rci^pccts  the  amount  of  the  bail,  the  statute  requires  that  the  bail 
offered  be  sufficient,  (^oii)  Upon  this  poiut  the  justice  must  exercise 
a  judicious  aud  reasonable  discretion,  and  be  governed  by  a  consid- 
eration of  the  ability  and  ciicunistances  of  the  prisoner,  and  the 
character  of  the  offense ;  taking  care  that  the  security  be  sufficient 
for  the  appearance  of  the  party,  yet  not  of  such  amount  as  would  in 
effect  be  a  denial  of  bail.  (/)     When  a  dangerous  wound  has  been 

(a)  1  Nun  A  Walsh,  388.    1  Burn,  818.  (/)  1  Nun  &  Walsh.  887.     t  Huwk.,  ch.  15» 

f  88,  n.    8  Mnale  A  Sej. ,  1. 

serving  the  bench-warrant  must,  if  required,  take  the  defendant  before  a 
magistrate  in  the  county  in  which  it  is  issued,  or  in  which  he  is  arrested, 
for  the  purpose  of  giving  bail  as  prescribed  in  sections  302  and  805.  (Id^ 
§  578.) 

In  felony,  to  deliver  him  into  cnstody.] — ^If  the  crime  charged  in 
the  indictment  be  a  felony,  the  officer  arresting  the  defendant  must 
deliver  him  into  custody,  according  to  the  comihand  of  the  bench-warrant, 
as  prescribed  in  section  301.     (Id.,  §  579.) 

Taking  bail  when  offense  is  bailable. J— When  the  defendant  is  so 
delivered  into  custody,  if  the  felony  chargedf  be  bailable,  and  the  amount 
of  bail  have  been  fixed,  bail  may  be  taken  by  the  judge  presiding  in  the 
court  in  which  the  indictment  was  found,  or  to  which  it  is  sent  or  removed, 
or  by  any  magistrate  in  the  county  belonging  to  the  class  mentioned  in 
the  2d  subdivision  of  section  557.     (Id.,  §  580.) 

(56)  Amount  of  baiu  , 

Taking  of  bail  defined.]— The  taking  of  bail  consists  in  the  accept- 
ance, by  a  competent  court  or  magistrate,  of  the  undertaking  of  sufflcient 
bail  for  the  appearance  of  the  defendant  according  to  the  terms  of  the 
undertaking,  or  that  the  bail  will  pay  to  the  people  of  this  state  a  speci- 
iied  sum.     {Code  Cr.  Pro.^  §  551.) 

By  captain  or  sergeant  of  polica] — On  arrest  of  any  person  for  a 
misdemeanor,  between  two  o'clock  in  the  afternoon  and  eight  o'clock  the 
next  morning,  any  captain  or  sergeant  of  police  in  any  city  or  village, 
may  take  bail  for  appearance  before  a  competent  and  accessible  magis- 
trate the  next  morning,  if  a  magistrate  competent  to  take  the  bail  be  not 
found  within  an  hour  after  the  arrest.  The  amount  of  bail  must  be  as 
follows :  If  the  offense  be  the  violation  of  a  corporation  ordinance,  the 
amount  of  the  bail  must  be  §100,  except  that  if  a  conviction  upon  the 
charge  would  render  the  defendant  liable  only  to  a  fine,  the  amount  of 
the  bail  must  be  double  the  largest  fine  that  could  be  imposed;  if  the 
conviction  would  render  him  liable  to  imprisonment  for  thirty  days  or 
less,  the  amount  of  bail  must  be  ^200.  In  all  other  cases,  the  amount  of 
bail  must  be  (500.    (Id.,  §  554.) 
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giveu,  from  which  death  may  probably  ensue,  the  magistrate  ouj 

to  be  very  cautious  how  he  takes  bail.  (^)     Li  such  a  case  it  is  usi 

to  detain  the    paity   iu   custody   uutil   the   pci*sou  wounded  sb 

have  been  pronounced  out  of  danger.  (Ji)     It  is  said,  and 

•so  is  the  common  practice,  that  the  sureties  ought  to  be,     [  *57< 

at  least  two  men  of  sufficient  abiUty.  (/)     But  where  the 

party  charged  is  himself  a  i*esponsible  person  in  point  of  proper 

&nd  one  surety  of  equal  and  unquestionable  responsibility  is  oifen 

"there  can  be  no  danger  in  common  ciises,  of  accepting  them,  and  i 

requiring  two  sureties.     But  whenever  the  justice  accepts  one  sun 

only,  there  ought  to  be  no  doubt  of  the  sufficiency  of  his  property 

answer  the  penalty  of   the   recognizance.     And   in  such  case,  1 

chai*acter  and  phice  of  residence  of  the  surety  ought  to  be  taken  ii 

consideration.     It  is  also  an  indispensable  rule  that  each  of  the  su 

ties  ought  to  be  sevetally  of  sufficient  ability  and  proi>erty  to  ansv 

the  sum  in  which  he  is  bound.     The  ability  and  quality  of  the  prison 

and  the  nature  of  the  crime,  should  always  be  taken  into  considerati 

iu  detennining  upon  the  sufficiency  of  the  sureties,  and  the  sum 

which  they  are  held  to  recognize.     As  there  is  gicat  responsibil 

upon  the  magistrate  in  these  cases,  he  may,  in  order  to  ascertain 

his  satisfaction,  tlie  ability  of  the  sureties,  examine  them  upon  02 

OS  to  the  value  of  their  property.     It  is  every  day^s  jn'actice,  in  1 

higher  courts,  to  do  this.     And  it  is  the  more  reasonable  becai 

tliere  are  no  regulations  by  any  statute  respecting  the  amount  of  h 

to  be  i-equired  by  a  justice  of  the  peace.     One  rule,  it  is  s:iid,  shoi 

be  unifoiinly  adopted  ;  and  that  is,  to  requuxs  such  sureties  as  i 

pofiscssed  in  their  own  right,  of  a  cleai:  real  estate  within  the  conn 

to  such  an  amount  as  that,  upon  a  sale  of  it  at  public  auction,  the  f 

amount  of  the  sum  in  which  the  surety  was  bound,  may  be  certaii 

realized.     Sureties  not  possessed  of  such  real  estate  may,  doubtless, 

Some  instances,  be  safely  taken  by  the  justice  ;  but  in  all  cases  su 

ties  possessing,  under  a  clear  title,  real  estate  in  the  county  in  whi 

the  recognizance  is  taken,  ought  to  l)e  preferred.     Pei-sonal  estate 

So  fluctuating,  and  may  be  so  easily  kept  from  the  possession  of 

officer,  and  tmnsferred  from  the  possessor  into  other  hands,  that 

affords  no  such  security  for  the  penalty  of  a  recognizance  as  r 

.  (k)     It  is  manifest  that  unless  proper  caution  is  made  use 


(0)  1  Hawk.,  Ob.  n,  «  16.    ICorw.,  491.    2       (i)  1  Chit.  Cr.  L.,  93.    2  Hnle»  l^,    1  Be 
AWk. ch.  WJ_M.  920  .     ,    ^  ^ 

MlkoB*WftUb,9BL  (*)  Davto*  J., 99, 07. 
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by  magistrates  upon  the  subject  of  requiring  such  sureties,  on  taking 
a  recognizance,  as  will  be  of  sufficient  ability  to  respond  in  the  sums 
for  which  they  are  bound,  the  whole  object  of  a  public  prosecution 
may  be  defeated,  and  the  guilty  escape  and  go  unpunished.  (/) 

An  attorney  may  become  surety  for  his  client,  in  a  criminal  caBe.(m) 
A  married  woman  can  not  be  bound  by  recognizance,  because  it  is 
not  capable  of  being  estreated.  (71)  She  can  no  more  enter  into  a 
bond  of  this  nature  than  she  can  into  any  other,  while  she 
[*579]  isa  fe^in^rcavtrt,  A  *  minor  can  not  be  accepted  as  surety 
or  enter  into  a  recognizance  as  principal,  because  he  can 
not  bind  himself  during  his  minority.  In  cases  both  of  married 
women  and  minore,  they  must  procure  some  person  to  bo  bound  for 
them,  as  principal,  and  other  persons  as  sureties  to  sucn  principal,  (o) 

A  pei*sou  convicted  of  an  infamous  crime,  as  perjuiy,  &c.,  can  not 
be  admitted  as  bail.  (7?)  # 

It  is  said  that  if,  after  inquiry  by  a  magistrate  upon  the  oath  of 
the  sureties,  ho  finds  ho  has  been  deceived,  he  may  require  fresh  and 
better  sureties ;  and  may  conmiit  the  party,  on  his  refusal  to  procure 
them ;  for  that  insufficient  sureties  are  as  no  sureties.  (^)  But  this 
position,  though  resting  on  the  high  authority  of  SerjciUit  Hawkins, 
seems  questionable.  And  in  a  recent  case,  in  which  the  court  decided 
that  they  would  not  increase  the  bail,  on  an  affidavit  disclosing  facts 
in  aggravation  of  the  originid  offense,  and  rendering  the  enormity  of 
it  greater  than  it  had  appeared  to  the  coui"t  when -they  granted  tho 
original  rule  for  bail.  Lord  Ellenborough,  Ch.  J.,  said  "that  this  had 
never  been  done  before,  and  that  bail  having  been  once  taken,  it 
could  not  now  be  taken  in  an  additional  sum;"  and  one  of  the  learned 
judges  stated  that  he  doubted  how  the  defendant,  having  been  once 
ari'ested,  could  be  aiTCsted  again,  which  in  fact  must  be  done,  to 
compel  him  to  give  additional  bail.  (?•)  (57) 

(f)    Ll . ,  »7, 98.  ( p)  Rex  V.  Edwards,  k  T.  B.,  440. 

(m)  Doug.,  466.    1  Bam,  820.  (r/)  2  Uawk.  P.  C,  eh.  15,  f  4.    DalUt  ch.  70. 

(n)  2  Uuwk.,  ch.  15,  i  89.    Styles,  869.  8  M.  &    U14. 
S.,  1.  (r)  2  Chit.  Kep.,  109. 

(o)  Davis'  J.,9j. 

(57)   FUBTHBB,  OB  HBW,  BAIL. 

When  it  may  be  required,] — "Whenever  the  district  attorney  of  any  county  Bholl,  in 
writing  and  under  oath,  i-opi-esent  to  a  justice  of  the  supreme  court,  or  a  county 
judge  of  the  county  in  which  an  indictment  has  been  found,  that  he  verily  believes 
the  bail  upon,  in,  or  taken  upon,  any  i*ecognizance,  or  bond  by  a  defendant  in  any 
indictment  are  insufficient,  and  that  he  feai*s  that  unless  the  defendant  is  arrested 
he  may  escape,  the  said  justice  of  the  supi^emo  court  or  county  judge  may  issue  a 
waiTant  in  the  usual  form  of  a  bench-warranty  for  the  arrest  of  said  defendant, 
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Although  the  statute  allows  the  magistrate  uo  discretion  to  refuse 
bail,  wheu  tendered,  with  such  sureties  as  he  can  have  no  doul^t  arc 
sufficient,  yet  in  oflcuses  of  a  heinous  nature,  he  ought  and  safely 
may  require  bail  in  such  a  sum,  and  sm-eties  of  such  unquestionable 
responsibility  as  in  most  cases  it  will  be  difficult  or  impossible  for  the 
party  to  procure ;  and  it  is  said  by  Mr.  Davis,  that  when  a  justice 
of  the  peace,  in  such  coses,  acts  according  to  his  best  discretion,  and 
Dvithout  partiality  or  malice,  he  will  be  fully  justified,  (s) 

By  an  act  of  congress,  of  the  24th  of  September,  1789,  and  by 
another  act  of  the  2d  of  March,  1793,  authority  is  given  to  take  bail 
for  any  offense  or  crime  against  the  United  States,  except  where  the 
punishment  is  death,  to  any  justice  or  judge  of  the  United  States, 
juid  to  any  chancellor,  judge  of  the  supreme  or  superior  court,  or 

(J)  Davifl»  J..  88. 

<lirected  to  any  officer  authorized  to  serve  the  same,  and.  said  defendant  may  be 
'  upon  and  by  virtue  of  said  warrant  and  broui^-ht  bcfoi*e  said  justice  op 


Jud«^.  If,  after  invcstig'ation,  such  justice  or  judg'e  shall  deem  the  bail  sufficient, 
he  snail  discharcfe  said  defendant,  if,  after  investigation,  he  shall  find  said  bail 
insufficient,  the  defendant  may  give  new  bail,  in  the  same  manner  and  with  the  same 
force  and  effect  as  if  no  bail  htul  been  given.  If  such  defendant  shall  neglect  or 
omit  to  give  such  new  bail,  said  justice  or  judge  shall  by  warrant  commit  said 
defendant  to  the  coimty  jail  of  the  county  in  which  the  indictment  was  found,  until 
ho  shall  give  proper  and  sufficient  bail  as  I'cquii-ed  by  law,  or  be  otherwise  legtilly 
dischaived.     (Laws  of  1S79,  ch.  69,  }  1 ;  3  R.  8.,  7th  ed.,  25G8.) 

The  Code  of  Criminal  Procedure  has  a  pix)vision  to  the  same  effect.  It  directs  that 
the  court  to  which  the  committing  magistrate  returns  the  deposition  and  statement, 
or  in  which  an  indictment  or  api)eal  is  pending,  or  to  which  a  Judgment  on  appeal 
is  remitted  to  be  carried  into  effect,  may,  by  an  ortler  entei'ed  upon  its  minutes,  or 
if  the  court  be  not  in  "session,  any  judge  thereof,  may  dii-ect  the  arrest  of  the  defend- 
ant and  his  commitment  to  the  officer  to  whose  custody  he  was  committed  at  the 
time  he  was  admitted  to  bail,  and  his  detention  imtil  legally  dischai'gcd  in  the  fol- 
lowing cases : 

1.  When  by  reason  of  his  failure  to  appear,  he  has  incurred  a  forfeiture  of  his 
bail,  or  of  money  deposited  instead  thereof,  as  pi"Ovided  in  section  503. 

2.  When  it  satisfactorily  a])pcui's  to  the  court  that  his  bail,  or  either  of  them,  are 
dead,  or  insufficient,  or  have  i*em()vcd  from  the  state. 

3.  Upon  an  indictment  being  found,  in  the  cases  provided  in  section  306.  (Code 
Cr,  Pro,,  i  599.) 

After  re-^xnnmitinent.] — If  the  order  for  arrest  and  re-conunitment  be  made  for 
any  other  cause  than  failure  to  appear  for  judgment,  and  the  crime  be  bailable,  the 
court  may  fix  the  ameunt  of  bail,  and  mav  dii-ect,  in  the  onler,  that  the  defendant 
he  admitted  to  bail  in  the  sum  fixed,  which  must  be  specified  in  the  order.  (Id,, 
}603.) 

Bail  in  such  case,  by  whom  taken.] — ^When  the  defendant  is 
admitted  to  bail,  the  bail  may  be  taken  by  any  magistrate  in  the  county, 
having  authority  in  a  similar  case  to  admit  to  bail  upon  the  holding  of 
the  defendant  to  answer,  before  indictment,  as  prescribed  in  sections  557 
and  558,  or  by  any  other  magistrate  to  be  aesignated  by  the  court, 
ai,  §  604.) 

-V Form  of  undertaking.]— This  is  given  by  section  605. 
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first  judge  of  any  court  of  common  ple^is,  or  mayor  of  any  city,  and 
to  any  justice  of  the  peace,  or  other  magistrate,  of  any  stat€  where 
the  offender  may  be  found.  The  recognizance  taken  by  any  of  the 
persons  authorized,  is  to  be  returned  to  the  court  of  the  United 
States  having  cognizance  of  the  offense ;  and  on  refusal  to  enter  into 
such   recognizance,  the  magistrate  ))efore  whom  tlie  same   shall  be 

refused,  may  imprison  the  person  so  refusing.  (58)  When 
[  *  580  ]     *  the  punishment,  by  the  hiws  of  the  United  States,  is  death, 

bail  can  only  be  taken  by  the  supreme  or  circuit  court,  or  by 
a  justice  of  the  supreme  court,  or  a  judge /)f  the  district  court  of  the 
United  States. 

If  the  party  is  not  ready  with  bail,  at  the  time  he  is  apprehended 
and  examined,  and  the  offense  is  bailable,  he  may  at  any  time  be 
released  from  imprisonment  on  findhig  sureties.  (^)  And  after  the 
recognizance  litis  been  entered  into,  the  justice  before  whom  it  is 
taken  will  send  notice  of  the  fact  to  the  jailer  and  an  order  to  liber- 
ate him.  [a)  And  it  is  said  that  justices  of  the  peace  may  send  a 
prisoner,  for  a  short  time,  to  some  private  prison,  to  afford  him  an 
opportunity,  when  necessary,  of  procuring  bail  before  he  is  committed 
for  trial ;  but  this  jjractice  has  been  disapproved  of  as  inconvenient 
and  not  agreeable  to  law.  For  in  strictness  the  mogisirate  has  no 
authority'  thus  to  detain  a  party  in  custody  out  of  the  common  jail ; 
and  in  so  dohig  he  acts  on  his  own  responsibility,  and  should  there- 
fore be  very  cautious,  (v)  The  practice,  however,- of  permitting  the 
prisoner  to  remain  a  short  time  before  his  final  commitment,  in  the 
custody  of  an  officer,  to  afford  him  this  opportunity,  is  very  reason- 
able and  liable  to  no  serious  objection.  A  faithful  officer  will  be 
careful,  in  such  case,  not  to  suffer  an  escape  ;  and  the  paily  thereby 
may  avoid  the  inconvenience  of  a  commitment,  in  some  cases,  where 
his  bail,  when  procured,  would  be  ample  secmity  for  his  appeanuice 
to  take  his  trial,  (lo) 

Notice  of  bail  is,  in  ordinary  cases,  not  usually  required  by  magis- 
trates when  the  prosecutor  is  in  attendance  and  has  an  opportunity 
of  objecting  ;  but  it  may  be  required  if  the  magistrate  thinks  the  case 
proper  for  it;  and  when  the  bail  tendered  has  been  rejected  for 
insufficiency,  and  the  party  thereupon  committed,  the  magistrate,  in 

«)   1  Rurr.,  460.    2  Hawk.,  ch.  16,  i  1,  n.  1.    1       (o)  1  Barn,  821.    1  Chit.  Or.  L.,  U6.  Cro.  Clr. 
Kun  &  Wnlsh,  883.  Comp.,  15. 

(«)  1  Chit.  Cr.  L.,  101.    1  Nan  A  Walsh,  883.  (to)  Davis,  J.,  09. 

(58)  Rev.  Stat.  United  Statoa,  S§  1014, 1016. 
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Hiiglond,  frequently  docs  (and  in  strong  cases  it  is  very  proper)  order 
that  a  ix!iisonablo  notice  of  bail,  usually  twenty-four  or  forty-eight 
hours  according  to  circumstances,  shall  be  given  to  the  prosecutor  or 
liis  attoiniey,  in  order  that  ho  may  in  the  meantime  inquire  into  the 
sufficiency  of  the  bail  tendered,  and,  if  they  are  not  satisfactory,  have 
aii  opportunity  of  opposing  them,  (x)  Notice  should  also  be  required 
'wheu  the  securities  have  been  previously  rejected  by  another  magis- 
trate. ( //) 

With  respect  to  the  form  of  the  recognizance  to  be  taken  by  a 
magistrate  on  admitting  the  prisoner  to  bail,  it  is  said  the  condition 
ought  not  to  bo  general  to  appear  and  answer,  &c.,  but  should  mention 
the  particular  crime  for  which  the  party  is  bound  over  to 
take  his  trial ;  and  •should  not  be,  generally,  to  answer  to  .  [  *  581  ] 
such  n)att€rs  and  things  us  shall  be  then  and  there  objected 
Agiiinst  him,  and  in  the  meantime  to  keep  the  peace,  &c.  Thus,  if 
lie  is  to  be  tried  for  larceny,  it  ought  to  be  so  specially  stated  in  the 
cx)udition  of  the  recognizance ;  and  the  name  of  the  ixM-son  upon 
"whose  complaint  he  is  charged,  ought  also  to  be  mentioned  in  the 
^recognizance,  (a)  But  in  The  People  v.  Koeber^  (Jj)  it  is  said  by 
DSeardsley,  J.,  that  the  recognizance  may  be  either  to  appear  and 
suiswer  the  particular  charge  set  forth,  or  to  appear  and  answer  what 
*  ^lall  hQ  objected  against  the  party.  The  principal  and  the  bail  usually 
.acknowledge  themselves  respectively  to  owe  to  the  people  a  named 
^nim,  which,  as  we  have  seen,  rests  in  the  discretion  of  the  justice,  to 
T)e  levied  of  their  lands  and  tenements,  goods  and  chattels,  if  the 
itformer  shall  make  default  in  the  performance  of  the  condition,  which 
3s  sul>scribed,  and  which  requires  him  to  appear  at  the  place  of  trial 
'to  answer  the  charge  against  him.  (c)  But  if  the  party  accused  be  an 
3ufant,  or  in  jail,  or  a  married  woman,  then  the  recognizance  is  to  be 
^taken   only   from   the  sureties,  (d )     The  statute  requires  that  the 

:7ecognizance  shall  be  in  writing,  and  subscribed  by  the  paitics  to  be 

l)oand  thereby,  (e) 

The  recognizance  should  state,  in  substance,  all  the  proceedings 

nirliich  show  the  authority  of  the  court  or  magistrate  to  take  it.  (^ ) 

-    But  it  need  not  recite  the  special  facts  which  gave  the  officer  an 
authority  to  act  in  the  particular  case  in  which  it  was  taken.     It  is 

(«)  1  Kan  A  Walah,  898.    1  Barn,  821.  {d)   Id.,  104.     1  Blackford's    Rep..  236.     10 

(y)  I<i.,  381,  806.  Wend.,  471,  472.    2  Uale,  126.    1  Burn.  322.     . 

(a)  DarU'  J.,  102.  (e)  2  R.  S.,  740,  (  24;  3  id.,  7th  ed.,2576.    See  10 

(6)7Hm,a».  Wenfl.,471. 

U)  1  Chit.  Cr.  L.,  108.  (  f)  2  Greenl.  R..  62.    16  Mass.  B.  447.    9  id., 

620.    8Cnuioh,448. 
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enough  if  he  had  jurisdiction  in  cases  of  that  general  description,  and 
it  appear  that  the  condition  is  to  do  something  to  which  a  party  may 
legally  be  bound  by  recognizance.  Therefoi*e  where  a  recognizaiioe 
conditioned  for  the  appeai-ance  of  a  party  at  the  next  court  of  crimina] 
jurisdiction,  to  answer  to  a  charge  for  forgery,  omitted  to  state  the 
proceedings  by  which  the  application  was  brought  before  the  magi» 
ti*ute,  it  was  held  that  it  was  ueveitheless  a  valid  recognizance,  (ff) 

A  i)arty  bound  by  recognizance  to  appear  at  a  court  of  criminal 
jurisdiction  and  answer  what  shall  be  objected  against  him,  forfeits 
his  recognizance  if  he  departs  without  leave.  And  it  is  no  answer  to 
^  suit  on  the  recognizance  to  say  that  he  api^earcd  and  was  ready  to 
answer,  if  at  a  subsequent  day  of  the  coui*t  he  did  not  apiiear  wheu 
demanded.  It  is  his  duty  to  remain  until  he  is  discharged  by  the 
court.  The  condition  that  the  paily  shall  not  depart  until  he  it 
discharged  by  the  court,  is  uimecessaiy,  as  it  res[)ect8  the 
[  *  582  ]  charge  on  which  the  recognizance  is  entered  *  into.  Iti 
use  19  to  detain  the  party  upon  other  charges  that  may  be 
exhibited  a(]:aiust  him ;  and  if  such  i>ther  charges  ai'e  presented  and 
the  party  is  convicted  and  refuses  to  appear  after  pei'sonal  notice,  the 
i'ecogniz:uico  is  forfeited.  (Ji)  Hence,  in  an  action  brought  upon  i 
recognissance,  whei*e  the  bi*each  assigned  is  the  non-ap^)earance  of  the 
accused  at  the  criminal  court  at  which  he  was  bound  to  appear,  it  u 
no  defense  to  say  that  no  indictment  was  found  against  him  at  that 
court,  (t)  If,  however,  after  a  recognizance  is  entered  into,  the  pai-tj 
charged  is  ari*ested  on  a  bench  waii*ant  issued  upon  an  indictment  foi 
the  same  offense,  and  ho  subsecjuently  escapes,  his  bail  ai*e  discharged 
After  such  arrest,  the  proper  course,  it  seems,  would  be  for  the  public 
prosecutor  to  require  new  bail,  or  move  for  the  commitment  of  the 
defendant,  (/j) 

In  an  action  brought  upon  a  recognizance  conditioned  that  the 
defendant  should  appear  and  answer  to  an  indictment  found  against 
him,  the  defendant  pleaded  that,  after  the  foifeiture  of  the  recogni» 
ance,  he  was  ari'ested  upon  a  bench,  warrant  issued  upon  the  same 
indictment,  and  that  he  thereupon  entered  into  another  recognizance 
to  appear  and  answer,  the  condition  of  which  he  fully  kept  and 
performed,  it  was  held  that  the  matters  stated  in  the  plea  constituted 
no  defense.  (/ ) 

ig)  People  y.  Knno«4  I>enio,R31.  The  hiHtoiy.       (1)  2  Corast.  Rep.,  88. 
nniuro  and  eflf^.t  of  a  recofrnlsanco  explained       {ki  10  Wcnfl.,  43L 
ill  t!tid  ca^,  by  ileardtilcv,  J.  (I)  7  mu,  83. 

(A)  10  Wcim)..4S1.    10Mod.,10t.    Fortes.,8B6. 
SHawk..ch.   5,^84. 
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A  reoognizahoe  of  bail  is  not  designed  as  a  satisfaction  for  the 
offensOy  when  it  is  forfeited  and  paid,  but  as  a  means  of  compelling 
the  party  to  submit  to  the  trial  and  punishment  which  the  law  ordains 
for  his  offense,  (m) 

Where  the  I'eeognizance  is  for  the  principal's  appearance  on  the 
first  day  of  the  term,  his  failure  to  attend  on  that  day  is  a  forfeiture  ; 
but  if  no  indictment  is  found  against  him  and  he  appears  during  the 
term,  the  recognitors  may  be  discharged  by  the  favor  of  the  court,  (n) 
And  it  seems  that  the  court  may,  at  the  term  at  which  the  party  is 
bound  by  the  i'eeognizance  to  appear,  make  a  valid  order  requiring 
bim  to  appear  and  answer  at  a  future  time,  (o)  But  where  the 
accused  makes  default  in  appearing,  according  to  the  condition  of  his 
recognizance,  and  the  order  to  prosecute  for  such  default  is  respited 
or  delayed  to  give  him  an  opportunity  to  appear  at  a  future  diiy,  and 
iae  again  fails  to  appear,  the  declaration  on  the  recognizance  should 
jproceed  upon  the  failm*e  to  appear  at  the  time  mentioned  in  the 
xrecognizance.  (  p) 

If  the  condition  of  a  bond  or  recognizance  become 
SLmpossible  by  the  act  of  God,  or  *  of  the  obligee  or  conn-     [  •  583  ] 
^Ke,  the  performance  will  be  excused,  (r)     Accordingly, 
in  an  action  upon  a  recognizance  conditioned  that  R.  should  person- 
^ftlly  appear  at  the  next  court  of  general  sessions  of  the  county  of  L., 
'^oo  answer  to  an  indictment,  &c.,  it  was  held  a  good  defense  that 
Sjiteimediate  the  date  of  the  recognizance  and  tlie  term  of  the  court 
"t^herein  mentioned,  R.  was  arrested  and  committed  to  jail  in  another 
c3ounty,  where  he  was  kept  in  confinement  until  after  the  day  of 
sippearance,  &c.  (.?) 

A  paiiy  who  is  thus  bailed,  is  still,  in  supposition  of  law,  in  cus- 
tody of  his  sureties,  who  are  considered  as  his  kecpci-s,  and  may, 
therefore,  reseize  to  bring  him  in  if  they  fear  his  escape,  and  t;ike 
him  before  the  justice  or  court  to  b^  committed,  and  thus  the  bail 
may  be  discharged  from  their  recognizance.  But  the  defendant  is  at 
liberty  to  find  new  sureties.  (J)  Bail  in  criminal  cases  are  invested 
with  the  same  unrestricted  authority  over  the  person  of  the  defend- 
Mitthat  is  conferred  upon  them  in  civil  cases,  (m)  Bail  are  said  to 
We  the  principal  alwuys  upon  the  string,  and  may  pull  it  in  when 

N  9  Peters,  T^O.  (j)  People  v.  Bartlett,  3  Hill,  570. 

(•)  1  Blackr.  Rep.,  90L    See  S  Halst.  B.,  177.  (I)  1  Out.  Or.  L.,  1U4.    2  Unlc,  124.    2  Hawk., 

(0)  1  Dcnio,  45L  ch.  15,  »  8.    Com.  Dig.  *'  null"  2.    6  Mod.,  83L 

[P)  Ilild.  S  Hill,  216. 

(r)  8  Cowen,  290.    6  Band.,  731.    8  HUl,  670.  («)  Potendorf  on  BaU,  614. 
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they  please,  to  render  him  iu  their  own  discharge,  (v)  (59)  They 
have  the  custody  of  the  principal,  and  may  take  him  at  any  time  and 
in  any  place,  (w)  The  taking  is  not  considei*ed  as  the  service  of  pro- 
cess, but  as  a  continuation  of  the  custody  which  had  been,  at  the 
request  of  the  principal,  committed  to  the  bail.  The  piincipal  may, 
therefore,  be  taken  on  Sunday.  The  dwelling-house  is  no  longer  the 
castle  of  the  principal,  in  which  he  may  place  hunself  to  keep  off  the 
bail.  If  the  door  sliould  not  be  opened  on  demand,  at  midnight,  the 
bail  may  break  it  down,  and  tsike  the  principal  from  his  bed,  if  that 
measm*e  should  be  necessaiy  to  enable  the  bail  to  take  him.  (x)  And 
in  surrendering  the  principal,  they  may  command  the  co-oi)eratioa 
of  the  sheiiff  and  any  of  his  officers,  (y)  And  besides  this  power  of 
bail  to  take  and  render  the  party  accused  of  a  crime,  bail  in  a  civil 
action  may  have  a  habeas  corpus,  in  some  cases,  to  render  the  defend- 

iv)  6  Mod.,  281 .  iao)S  Pick.,  140. 

(to)  3  UigUinore  on  Bnili  199.  (y)  Peterodorf  on  Bail,  515. 


(59)  SURRE^DBR  OP  THB  DEFENDANT. 

Surrender.] — ^At  any  time  before  the  forfeiture  of  the  undertaking, 
any  surety  may  surrender  the  defendant  in  his  exoneration,  or  the 
defendant  may  surrender  himself,  to  the  ofiicer  to  vrhose  custody  he  was 
committed  at  the  time  of  giving  bail,  iu  tbe  following  manner : 

1.  A  ceitified  copy  of  the  undertaking  of  the  bail  must  be  delivered 
to  the  officer,  who  must  detain  the  defend,  nt  in  his  custody  thereon,  as 
upon  a  commitment,  and  by  a  certiiicate  in  writing,  acknowledge  the 
surrender. 

,  2.  Ui)on  the  undertaking  and  the  certificate  of  the  officer,  the  court  in 
which  the  indictment  or  the  appeal,  as  the  case  maybe,  is  pencJing,  may, 
upon  a  notice  of  five  days  to  the  district  attorney  of  the  county,  with  a 
copy  of  the  undertaking  and  certificate,  order  that  the  bail  be  exonera- 
ted ;  and  on  filing  the  order  and  the  papers  used  on  the  application,  the 
bail  is  exonerated  accordingly.     (Code  Or.  Pro,^  §  590.) 

Arrest  for  the  purpose  of  a  surrender.] — For  the  purpose  of  Bur-^ 
rendering  the  defendant,  any  surety,  at  any  time  before  he  is  finally 
charged,  and  at  any  place  within  the  state,  may  himself  arrest  him,  or 
by  a  written  authority  indorsed  on  a  certified  copy  of  the  undertaking, 
may  employ  any  person  of  a  suitable  age  and  discretion  to  40  so.  (IcL, 
§  591.) 

Refunding  deposit] — If  money  have  been  deposited  instead  of  bail, 

and  the  defendant,  at  any  time  before  the  forfeiture  thereof,  surrender 
himself  to  the  officer  to  whom  the  commitment  was  directed,  in  the  man- 
ner provided  in  section  590,  the  court  must  order  a  return  of  the  deposit 
to  the  defendant,  upon  producing  the  certificate  of  the  officer  showing 
the  surrender,  and  upon  a  notice  of  five  days  to  the  district  attorney, 
with  a  copy  of  the  certificate.    (Id.,  §  592.) 
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ant  in  custody  on  *a  criminal  charge,  in  order  to  be  ix^lieved  from  fur- 
ther liability  on  their  recognizance.  (2;) 

Bail  may  depute  another  person  to  take  and  surrender  their  prin- 
cipal ;  and  the  bail,  or  the  person  deputed  by  him  for  that  purpose, 
may  take  the  principal  at  any  time  and  in  any  place,  even  in  another 
state,  (a)  So  an  executor  or  administrator  may  suri'ender  the  princi- 
pal of  his  testator  or  intestate,  (b) 

•  The  acquittal  or  condemnation  of  the  principal  does  [  *  584  J 
not  affect  the  situation  of  the  bail ;  for  their  responsibility 
in  either  case  terminates,  if  the  prisoner  duly  appears  to  answer  the 
charge  brought  against  him.  (c)  And  it  appears  that  die  right  of  the 
bail  to  be  discharged,  is  not  allectcd  by  the  conduct  of  the  principal 
on  his  triaL  If  he,  therefoi^,  stand  mute,  they  are  not  liable  on  the 
recognizance,  although  a  contrary  infei'ence  might  be  drawn  from  the 
terms  of  that  instrument,  {d) 

If  the  principal  do  not  appear,  and  the  recognizance  be  forfeited 
and  the  penalty  paid  by  the  bail,  yet  the  principal  continues  amenable 
to  the  law,  whenever  he  can  be  taken  ;  for  the  penalty  in  the  ix5cog- 
niz:mce  is  only  intended  to  compel  a  due  observance  of  its  condition, 
and  has  no  connection  with  the  liability  of  the  principal,  (e) 

It  hiis  been  remarked.  {/)  that  if  the  bail  have  been  comi>elled  to 
pay  the  penalty,  in  consequence  of  the  recognizance  becoming  for- 
feited, they  can  not  sustain  an  action  against  him  for  money  paid  to  his 
use  ;  but  this  opinion  would  appear  to  be  unfounded,  as  it  is  now  fully 
settled  that  where  a  person  is  bail  for  another,  ho  is  entitled  to  recover 
all  the  expenses  he  has  incurred  incidental  tp  that  situation.  ((7)  And 
if  one  of  the  bail  is  compelled  to  pay  the  whole  of  the  debt  created 
by  the  forfeiture  of  the  recognizance,  he  may  support  an  action  for 
money  paid,  against  his  co-surety,  and  thereby  compel  him  to  contri- 
bute his  propoilion  towards  the  liquidation  of  the  demand.  (A)  In 
such  action  by  one  of  the  bail  against  his  co-surety,  to  obtjiin  contri- 
bution, he  must  prove  the  judgment  as  well  as  the  execution.  (/) 

The  recognizances  for  the  appearance  of  the  defendant,  must  be 
certified  by  the  magistrate  to  the  next  court  having  cognizance  of  the 
offense  chai*ged  against  the  prisoner,  in  the  same  manner  as  the 
examinations  and  the  recognizances  to  prosecute  and  give  evidence 
are  to  be  ceitified  and  returned,  (k) 

(t)  Id.,  ib.    16  East.  73    9  id.,  154.  8  id.,  233  (/)  Hi;?hmore  on  Bail,  204. 

(a)  7  Jolin..  145     1  Jolin.  Gas..  413.  t^)  5  l'^»P  ,  171.    Pclersdorf,  42a. 

[h)  1  Bo4.  A  l*ul.,  62.    7  Maas.  B  ,  169.  (a)  Pcteradorfon  liail,  423, 424. 

(C)  1  WilB.,815  «)   Id.,  424.    1  C.  Marsh.  Bep.,  8. 

id)  PetersdorronBail,515.  {Is)  Sue  ante,  668, 065. 

(<)  Id.,  618.  1141 
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It  appears  to  be  a  general  rule  that  the  defendant  and  his  bail  can 
not  be  called  upon  their  recognizance  except  on  the  day  on  which  the 
former  is  bound  to  appear.  If  he  is  called  on  any  other  day,  notice 
must  be  given  of  the  intention.  (/) 

It  has  been  stated  in  previous  pails  of  this  work  {m)  to  be  unlawful, 
in  general,  to  compound  or  conceal  crimes  or  misdemeanoi's,  or  to  agree 
to  abstain  from  prosecuting  therefor,  or  from  giving  evidence  thereof. 
There  are  some  cases,  however,  in  which  the  law  allows  a  cofnpromise 
of  a  crime  to  be  made,  by  permission  of  the  court,  when  a  defendant 
is  held  to  answer,  on  a  charge  of  a  misdemeanor,  for  which  the  person 
injured  has  a  remedy  by  a  civil  action,  and  he  appeal's  in  coui-t  and 
acknowledges  in  writing,  that  he  has  received  satisfaction  for  the 
injury.  And  the  order  made  thereon,  for  his  discharge,  will  be  a 
bar  to  another  prosecution  for  the  same  ofleuse.  (n) 


[*586]  *  CHAPTER  III. 

OF  SUBOSART  OONVIOTIONS  BBFORB  JUSTIOSS  OF  THS  PBACB. 


Besides  the  powers  possessed  by  justices  of  the  peace  as  peace 
officers — in  requiring  sureties  of  the  peace — and  in  arresting,  examin- 
ing, and  committing  or  bailing  offenders  for  trial  in  the  higher  crim- 
inal courts,  they  are  also  authorized  in  this  state  to  try  persons  charged 
with  various  minor  offenses  and  disorderly  practices,  and  to  convict 
and  punish  them  therefor,  either  by  pecuniary  penalty  or  personal 
imprisonment. 

The  examination  and  punishment  of  offenses  in  a  summary  manner 
by  justices  of  the  peace,  without  the  intervention  of  a  jury,  are 
founded  entirely  upon  a  special  authority  conferred  and  regulated  by 
statute.  No  new  offease  is  cognizable  in  that  manner,  imless  expressly 
made  so  by  statute  ;  and  all  the  proceedings  under  an  authority  so 
created,  must  be  strictly  conformable  to  the  regulations  prescribed 
by  the  special  law  in  each  instance,  from  which  all  their  force  is 
derived,  {a)  Therefore,  if  a  particular  character,  either  in  the  number 
or  the  circumstances  of  the  justices  is  required  by  the  act  under 

a)   1  Chit.  Cr.  L  ,  106.  (a)  Paley  on  Conv.,  1.    1  Nun  A  Walali,  471. 

(m)  An  to,  210,  248.  SmyUio,  'itf8. 

(n;  CodeCr.  Pro.,  ((063,664,  ess. 
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^which  the  ))rooee(liugs  are  iutended  to  be  taken,  that  character  must 
lie  filled,  and  all  the  terms  imposed  by  the  statute  strictly  complied 
mrith.  Thus,  if  the  authority  be  given  to  two  justices,  it  ciui  not  be 
exercised  by  one.  (6)  And  in  such  case  the  two  justices  must  be 
together  when  the  authority  is  exercised  ;  for  there  would  be  no  use 
in  ap]>ointiug  two  or  more  pei-sons  to  exercise  judicial  functions, 
unless  they  were  to  act  together,  (c)  But  an  authority  to  be  executed 
by  two  justices  may  be  exercised  by  a  greater  number,  (rf)  If  thQ 
act  gives  authority  to  the  tteoct  justice,  he  alone  who  happens  to  be 
the  next  justice  has  any  authority,  (e) 

But  if  the  power  bo  given  to  justices  in  or  near  the  place,  it  is 
only  dii-ectory  ;  and  any  justice  acting  for  the  county  has  jurisdic- 
tion ;  the  statute  ))oing  merely  directory  and  not  restrictive.  (/) 

It  has  always  been  held  as  a  maxim  that  where  property  or  title  is 
in  question,  the  exercise  of  such  summary  jurisdiction  is  taken  from 
the  justice,  and  that  he  is  restrained  from  interfering,  though  the 
facts  be  such  as  he  would  otherwise  have  had  authority 
to  take  cognizance  of.  (g)  ♦This  principle  is  independent  [  *587  ] 
of  any  legislative  provision,  being  a  qualification  which  the 
law  itself  raises  in  the  execution  of  penal  statutes,  and  is  always 
implied,  in  their  construction,  though  it  is  in  some  instances  also  the 
subject  of  special  enactments.  (//) 

The  rule  which  has  l)een  laid  down  upon  this  subject  is,  that,  with- 
out entering  iuto  the  sul)stantial  merits  of  the  title  set  up,  it  is  suffi- 
cient to  stop  the  summary  interference  of  *a  magistrate  by  conviction 
that  even  a  color  of  title  appears  to  be  in  question,  and  that  the  act 
Was  done  bona  fide  under  an  assertion  of  that  supposed  title,  however 
Weak  that  claim  may  appear  to  be.  {i) 

Among  the  otfenses  and  disorderly  practices  which  justices  of  the 
peace  in  this  state  are  authorized  to  punish  summarily,  the  offendei's 
over  whom  they  have  jurisdiction,  and  the  cases  in  which  a  special 
iiuthority,  more  or  less  extensive,  is  conferred  upon  them  by  statute, 
are  the  following  : 

1.  Bbgoabs,  yagbants,  and  tramps. 

3.   DiSORDBRLT  PBRBOyS. 

3.  JuGOLBBSf  AVD  THB  BXUIBITION  OF  SHOWS. 


(6)  Hnlton  on  Snm  Con.,  16    8  T.  R.,  88.  f^)  1  Nun  ft  Wnlsh,  73.     1  Salk.,  181.    8  ld.« 

(ej  W.  Black.  Bep.,  1017.  Slf    2  Ld.  Ravm.,  900.    lid.,  683.  y 

(«)  2  Salk.,  477    5  Cnr.  &  Payne,  135.  (*)  1  Nun  &  Walsh,  72.  v 


<c)  1  .saund.,  268.  (<)  Id..  78.    Doug.,  499,  note.    IRorn,  882.    4 

(/)  2  Saf k.,  480.  T.  K. ,  6ij2,  n. 
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4.  DiBORDEBLT  PBACnCBS  OV  FUBUO  OG0ASIOH8  AVD  B0UDAY8,  AHD  OT  #lY]IR5fl»  Tl^ 

6BL8,  AMD  CAVAX  BOATS. 

5.  BUTTUfO  AND  QAMIHa. 

6.  Kapflino. 

7.  HAcma  of  animals. 

8.    PboFANB  CCBfilNG  ASD  SWBABIXa. 

9.  Disturbing  bbligious  mkbtings. 

10.    DiSBBGABDING  THE  SABBATH. 

11.  Bastabdt. 

12.  Lunatics. 

13.  Parents  and  husbands  ABscoKDua  fbom  theib  familibs.^ 

14.  Hawkers  and  peddlers. 

~    15.  Violations  of  bxcisb  law. 

Besides  the  above,  there  are  many  other  coses  in  which  penalties 
may  be  recovered  before  justices  of  the  peace  for  the  violation  of 
some  statute.  And  in  many  instances,  the  summary  proceedings 
authorized  to  be  had  before  a  magistrate  for  the  recovery  of  a  i>en- 
alty,  pai"take  more  of  the  character  of  a  civil  action  than  of  a  crimi- 
nal prosecution. 

1.    Beggan,  vagranti,  and  tramps. 

The  Revised  Statutes  contain  a  title  relative  to  ^^  Beggars  and 
vagrants  ;  "  enumerating  the  persons  who  arc  to  be  deemed  vagrants ; 
and  providing  for  their  arrest,  examination  and  committal ;  and  also 

declaring  how  children  found  begging  are  to  be  dealt 
[  *588  ]     with.  (Jc)     This  entire  title,  however,  *i3  superseded,  and 

practically  abrogated,  by  the  Code  of  Criminal  Procedure 
and  other  statutes  ;  which  contain  the  rules  now  existing  in  relation 
to  beggars  and  vagrants.  And  the  act  of  1880  (ch.  17  )  provides 
for  the  arrest  and  punishment  of  tramps.  (1) 

(k)  IR.  S.,632.  n. 

(1)  Proceedings  respecting  beggars,  vagrants  and  tramps 

Who  are  vagrants.] — ^The  following  persons  are  vagrants : 

1.  A  person  who,  not  having  visible  means  to  maintain  himself,  lives 
without  employment ; 

2.  A  person  who,  being  an  habitual  drunkard,  abandons,  neglects,  or 
refuses  to  aid  in  the  support  of  his  family  ; 

3.  A  person  who  has  contracted  an  infectious  or  other  disease,  in  the 
practice  of  drunkenness  or  debauchery,  requiring  charitable  aid  to  re- 
store him  to  health ; 

4.  A  common  prostitute,  who  has  no  lawful  employment,  whereby  to 
maintain  herself ; 

5.  A  person  wandering  abroad  and  begging,  or  who  goes  about  from 
door  to  door,  or  places  himself  in  the  streets,  highways,  passages,  or 
other  public  places,  to  beg  or  receive  alms ; 
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•In  the  cUy  of  J^ew  York,  the  statute' declares  that:  [  •689  ] 
All  {)ersoiis  who,  being  habitual  drunkards,  are  destitute 

6.  A  person  wandering  abroad  and  lodging  in  taverns,  groceries,  ale- 
liouseSy  watch  or  station-houses,  out-houses,  market  places,  sheds,  stables, 
barns  or  uninhabited  buildings,  or  in  the  open  air,  and  not  giving  a 
good  account  of  himself ; 

7.  A  person,  who,  having  hi«<  face  painted,  discolored,  covered  or  con- 
cealed, or  being  otherwise  disguised,  in  a  manner  calculated  to  prevent 
his  beinff  identified,  appears  in  a  road  or  public  highway,  or  in  a  field, 
lot,  wood  or  in  closure. 

8.  Any  child  between  the  age  of  five  and  fourteen,  having  sufficient , 
bodily  health  and  mental  capacity  to  attend  the  public  schools,  found 
wandering  in  the  streets  or  lanes  of  any  city  or  incorporated  village,  a 
traant,  without  any  lawful  occupation.     (Code  Cr.  Pro.y  §  887.) 

Sub.  4.     Matter  of  Forbes,  19  How.  Pr.,  457. 

Froceadings  before  magistrate. j^When  complaint  is  made  to 
any  magistrate  by  any  citizen  or  peace  officer  against  any  vagrant 
under  subdivision  8  of  the  last  section,  such  magistrate  must  cause  a 
peace  officer  to  bring  such  child  before  him  for  examination,  and  shall 
also  cause  the  parent,  guardian  or  master  of  such  child,  if  the  child  has 
any,  to  be  summoned  to  attend  such  examination. 

If,  thereon,  the  complaint  shall  be  satisfactorily  established,  the  magis- 
trate must  require  the  parent,  guardian  or  master  to  enter  into  an 
engagement  in  writing  to  the  corporate  authorities  of  the  city  or  village, 
that  he  will  restrain  such  child  from  so  wandering  about,  will  keep  him 
in  his  own  premises  or  in  some  lawful  occupation,  and  will  cause  him  to 
be  sent  to  some  school,  at  least  four  months  in  each  year,  until  he 
become  fourteen  years  old. 

The  magistrate  may,  in  his  discretion,  require  security  for  the  faith- 
ful performance  of  such  engagement. 

If  the  child  has  no  parent,  guardian  or  master,  or  none  can  be  found, 
or  if  the  parent,  guardian  or  master  refuse  or  neglect,  within  a  reason- 
able time,  to  enter  into  such  engagement,  and  to  give  such  security 
if  required,  the  magistrate  shall  by  warrant  commit  the  child  to  such 
place  as  shall  be  provided  for  his  reception.  If  no  such  place  for  his 
reception  has  been  provided,  he  shall  commit  him  to  the  alms-house  of  the 
county.     (Id.,  S  888.) 

Child,  haw  kept.] — ^Every  child  received  pursuant  to  the  last  section, 
shall  be  kept  until  discharged  by  the  overseers  of  the  poor  pr  the  com- 
missioners of  the  alms-house  of  such  city  or  village,  and  may  be  bound 
out  as  an  apprentice  by  them,  or  either  of  them,  with  the  consent  of  any 
magistrate,  or  any  of  the  aldermen  of  the  city,  or  any  trustee  of  an 
incorporated  village  where  he  may  be,  in  the  same  manner,  for  the  same 
periods  and  subject  to  the  same  provisions  in  all  respects  as  directed  in 
respect  to  parents  whose  children  have  become  chargeable  on  any  town. 
(Id.,  §  889.) 

Peace  officers,  "when  to  arrest] — ^A  peace  officer  must,  when  required 
hj  any  person,  take  a  vagrant  before  a  justice  of  the  peace  or  police 
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and  without  visible  means  of  support ;  or  who,  being  such  drunkards, 
shall  abandon,  neglect,  or  refuse  to  aid  in  the  support  of  their  fam- 

justice  of  the  same  city,  village  or  town,  or  before  the  mayor,  recorder, 
or  city  judge,  or  judge  of  the  general  sessions  of  the  same  city,  for  the 
purpose  of  examination.     (Id.,  §  890.) 

See  People  ex  i*el.  Kingsley  v,  Pratt,  22  Hun,  300. 

Vagrant,  when  to  be  convicted.] — If  the  magistrate  be  satisfied, 

from  the  confession  of  the  person  so  brought  before  him,  or  by  com- 
petent testimony,  that  he  is  a  vagrant,  he  must  convict  him,  and  must 
make  and  sign,  with  his  name  of  office,  a  certificate  in  substantially  the 
loUowlng  form : 

"  I  certify  that  A.  B.,  having  been  brought  before  me,  charged  with 
being  a  vagrant,  I  have  duly  examined  the  charge,  and  that  upon  his 
own  confession  in  my  presence  [or  '  upon  the  testimony  of  C.  D.,'  etc., 
naming  the  witnssses],  by  which  it  appears  that  he  is  a  person  [pursuing 
the  description  contained  in  the  subdivision  of  section  920,  which  is 
appropriate  to  the  case],  I  have  adjudged  that  he  is  a  vagrant. 

"  Dated  at  the  town  [or  city]  of  ,  the  day  of  ,  18     . 

"  E.  F., 
**  Justice  of  the  peace  of  the  town  of  ," 

[or  as  the  case  may  be.] 
(Id.,  §  891.) 

Certificate  to  constitute  record  of  conviction  and  to  be  filed. 

Commitment  of  vagrants.] — The  magistrate  must  immediately  cause 
the  certiUcate  which  constitutes  the  record  of  conviction,  to  be  filed 
in  the  office  of  the  clerk  of  the  county,  and  must,  by  a  warrant  signed 
by  him  with  his  name  of  office,  commit  the  vagrant,  if  not  a  notorious 
olFender,  and  a  proper  object  for  such  relief,  to  the  county  poor-house,  if 
there  be  one,  or  to  the  alms-house  or  poor-house  of  the  city,  village  or  town, 
for  not  exceeding  six  months  at  hard  labor,  or  if  the  vagrant  be  an  im- 
proper person  to  be  so  committed,  he  must  be  committed  for  a  like  term  to 
the  county  jail,  or  in  the  city  of  New  York  to  the  city  prison  or  peniten- 
tiary of  said  city,  or  in  the  county  of  Kings  to  the  penitentiary  of  that 
county.     (Id.,  §  892,  as  amended  in  1882.) 

In  re  John  Wacher,  62  How.  Pr.  R.,  352 ;  People  v.  Coffee,  62  id.,  446. 


Cliildrenji>eg^xig,  how  disposed  o£]— If  a  child  be  found  begging 
for  alms,  or  soliciting  charity  from  door  to  door,  or  in  a  street,  High- 
way, or  public  place  in  a  city,  village  or  town,  a  justice  of  the  peace  or 
I)olice  justice,  on  complaint  and  proof  thereof,  must  commit  the  child 
to  the  county  poor-house  or  other  place  provided  for  the  support  of  the 
X)  or,  to  be  kept,  employed  and  instructed  in  useful  labor,  until  dis- 
charged by  the  county  superintendents  of  the  poor,  or  in  the  city  of  New 
York,  by  the  commissioners  of  charities  and  corrections,  or  bound  out  as 
an  apprentice  by  them,  as  prescribed  by  special  statutes.     (Id.,  §  893.) 

See  Laws  of  1877,  ch.  428. 

Peace  officers  to  arrest  and  pnrsne  a  person  disguised.] — It  is 

the  duty  of  every  peace  officer  of  the  county,  city,  village  or  town  where 
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ilies,  who  may  be  complained  of  by  such  families  ;  all  persons  who 
shall  have  contracted  an  infectious  or  other  disease,  in  the  pi-actice 

a  person  described  in  the  seventh  subdivision  of  section  887  is  found,  to 
arrest  and  take  him  before  a  magistrate  mentioned  in  section  888,  to  be 
proceeded  against  as  a  vagrant.    (Id.,  §  894,  as  amended  in  1882.) 

— : Private  dtisen  may  do  so  without  warrant.] — ^A  private 

citizen  of  the  county  may  also,  without  warrant,  exercise  the  powers 
conferred  upon  a  peace  officer  by  the  last  section.     (Id.,  §  895.) 

Peace  officer  may  require  aid.] — In  the  execution  of  the  duties 
imposed  by  section  894,  the  peace^  officer  may  command  the  aid  of  as 
many  male  inhabitants  of  his  county,  city,  village  or  town  as  he  may 
thins  proper ;  and  a  citizen  so  commanded  may  provide  himself,  or  be 
provided  with,  such  means  and  weapons  as  the  officer  giving  the  com- 
mand may  designate.     (Id.,  §  896.) 

N^ect  to  aid  peace  officer  a  misdemeanor.] — ^A  person  com- 
manded to  aid  the  officer,  as  prescribed  in  the  last  section,  and  who 
wi.hout  lawful  cause  refuses  or  neglects  to  do  so,  is  guilty  of  a  misde- 
meanor, and  is  punishable  by  a  line  not  exceeding  two  hundred  and  fifty 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both.  (Id., 
§  897.) 

BCagistrate  may  depute  an  elector  of  the  county  to  make  arrest 
Zf  name  be  not  kno'wxt] — A  magistrate  to  whom  complaint  is  made 
against  a  person  charged  as  a  vagrant,  as  described  in  the  seventh  sub- 
division of  section  887,  may,  by  a  warrant,  signed  by  him  with  his 
name  of  office,  depute  an  elector  of  the  county  to  arrest  and  bring  the 
Vagrant  before  him,  to  answer  the  complaint ;  and  if  the  name  of  the 
person  complained  of  be  not  known,  he  may  be  described  in  the  warrant 
and  in  all  subsequent  proceedings  thereon,  by  a  fictitious  name.  (Id., 
§898.) 

Children  not  to  beg,  etc.] — A.  male  child  actually  or  apparently 
imder  the  age  of  sixteen  years,  or  a  female  child  actually  or  apparently 
"Under  the  age  of  fourteen  years,  who  is  found ; 

1.  Begging  or  receiving  or  soliciting  alms,  in  any  manner  or  under 
imy  pretense ;  or 

2.  Not  having  any  home  or  other  place  of  abode  or  proper  guardian- 
ship; or 

8.  Distitnte  of  means  of  support,  and  being  either  an  orphan,  or  living 
or  having  lived  with  or  in  custody  of  a  parent  or  guardian,  who  has  been 
sentenced  to  imprisonment  for  crime,  or  who  has  been  convicted  of  a 
crim«  against  the  person  of  such  child,  or  has  been  adjudged  an  habitual 
criming;  or 

4.  Frequenting  the  company  of  reputed  theives  or  prostitutes,  or  a 
bpnse  of  prostitution  or  assignation,  or  living  in  such  a  house  either  with 
or  without  its  parent  or  guardian,  or  frequenting  concert  saloons,  dance- 
IkmaoBi  theatres  or  other  places  of  entertainment,  or  places  where  wines, 
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of  drunkenness  or  debauclieiy,  requiring  charitable  aid  to  restore 
them  to  health  ;  all  common  prostitutes,  who  have  no  lawful  employ- 
malt  or  spirituous  liquors  are  sold,  without  being  in  charge  of  its  parent 
or  guardian ;  or 

5.  Coming  within  any  of  the  descriptions  of  children  mentioned  in 
section  292,  must  be  arrested  and  brought  before  a  proper  court  or  mag- 
istrate, as  a  vagrant,  disorderly,  or  destitute  child.  Such  court  or  mag- 
istrate may  commit  the  child  to  any  charitable,  reformatory  or  other 
institution  authorized  by  law  to  receive  and  take  charge  of  minors,  or 
may  make  any  disposition  of  the  child  such  as  now  is  or  hereafter  may 
be  authorized  in  the  cases  of  vagrants,  truants,  paupers,  or  desorderly 
persons.    (Penal  Code^  §  291.) 

Ex  pai-te  Haller,  12  Hun,  131 ;  see  Code  Cr.  Proc.,  §  893. 

Duty  of  constables,  police  officers  and  agents  or  officers  of 
incorporated  society,  to  arrest,  etc.] — A  constable  or  police  officer 
must,  and  any  agent  or  officer  of  any  incorporated  society  for  the  preven- 
tion of  cruelty  to  children  may,  arrest  and  bring  before  a  court  or  mag- 
istrate having  jurisdiction,  any  person  offending  against  any  of  the 
S revisions  of  this  chapter,  and  any  minor  coming  within  any  of  the 
escriptions  of  children  mentioned  in  section  291  or  in  section  292. 
Such  constable,  police  officer  or  agent  may  interfere  to  prevent  the 
perpetration,  in  his  presence,  of  any  act  forbidden  by  this  chapter. 

A  person  who  obstructs  or  interferes  with  any  officer  or  agent  of  such 
society,  in  the  exercise  of  his  authority  under  this  chapter,  is  guilty  of  a 
misdemeanor.     (Id.,  §  293.) 
See  Code  Cr.  Pro.,  }  56, 

Vagrant  children;  where  to  be  sent.] — It  ia  not  lawful  for  any  jnstice  of  the  peaoe^ 
police  justice  or  other  magistrate,  to  commit  any  child,  over  three  and  under  sixteen 
years  of  age,  as  vac^rant,  truant  or  disordei'ly,  to  any  county  poor-house,  or  for  any 
county  superintendent,  or  overseer  of  the  poor,  or  other  ofiicer,  to  send  any  such  child 
as  a  pauper  to  any  such  poor-house  for  8uj)i30i't  or  care,  unless  such  child  be  an 
nntoachable  idiot,  an  epileptic  or  j)aralytic,  or  be  otherwise  defective,  diseased  or 
deformed,  so  as  to  render  it  unlit  for  family  care ;  but  such  justice  of  the  peace, 
police  justice  or  other  magistrate,  and  also  such  county  superintendent  or  ovep- 
seer  of  the  poor  or  other  officer,  shall  commit  or  send  such  child  or  children,  not 
above  exempted,  to  some  orphan  asylum  or  other  charitable  or  reformatory  insti- 
tution as  now  provided  for  by  law.  (Laws  of  1875,  ch.  173,  (  1 ;  1  R.  S.,  7th 
ed.,  1880.) 

To  be  removed  from  poor-Tumses.] — It  is  the  duty  of  coimty  saperintendents 

of  the  poor,  or  other  proper  officers  charged  with  the  support  and  relief  of  indigent 
persons  of  the  several  counties  in  which  there  are  county  poor-houses,  to  cause  the 
removal  of  all  children  between  the  ages  of  three  and  sixteen  years  (not  exempted 
by  the  fii*st  section  of  this  act),  from  their  respective  poor-houses,  and  also  to  canae 
the  removal  of  those  who  may  hereafter  come  under  their  care  and  control,  or  here- 
after be  bom  in  such  poor-houses,  before  they  shall  have  arrived  at  the  age  of  three 
years,  and  provide  for  their  supi)ort  and  care  in  families,  orphan  asylums  or  other 
appropriate  institutions,  as  now  provided  for  by  law  ;  and  the  boards  of  supervisors 
of  the  several  counties  are  required  to  take  such  action  in  the  matter  as  may  be 
necessary  to  carry  out  the  provisions  of  this  act.  (Id.,  }  2,  as  amended  by  L.  of 
1876,  ch.'266. 

Vagrant,  tniant  or  disorderly  children  under  the  age  of  sixteen :  where  to  be  commit 
ted.]-— It  shall  not  be  lawful  for  any  justice  of  the  i>eace,  boards  of  charities,  X)olioe 
justice  or  other  ma^strate,  to  commit  any  child  under  sixteen  years  of  age,  aa 
vagrant,  truant  or  disorderly,  to  any  jail,  county  poor-house  or  alma-house,  but  sadi 
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meat  ivhereby  to  maintoia  themselves ;  all  able  bodied  or  sturdy 
beggai-s  who  may  apply  for  alms  or  solicit  charity  ;  all  ^^ersons  wau- 

jnstices  of  the  peace,  etc.,  police  justices  or  other magisti*ates  shall  commit  such  child 

or  children  to  some  reformatory  or  other  institution,  as  i)i'ovided  for  in  the  case  of 

juvenile  delinquents ;  but  in  case  of  any  such  commitment,  such  justice  of  the  peace 

etc.,  police  justice  or  other  magistrate  shall  immediately  give  notice  to  the  supenn- 

tendents  of  the  poor  or  other  authorities  having  charg-e  of  the  j)oor  of  the  county, 

etc.,  givine'  the  name  and  age  of  the  pei*80n  committed,  to  what  institution,  and  the 

time  for  ^^ch  committed.     Nor  shall  it  be  lawful  for  any  county  supenntendents  or 

overseer  of  the  poor,  board  of  charity  or  other  officer  to  send  any  child  between  the 

ages  of  two  and  sixteen  yeare  to  any  county  poor-house  or  alms-house,  for  support 

and  care,  or  to  retain  any  child  between  the  ages  of  two  and  sixteen  yeara  in  such 

poor-house  or  alms-house,  but  such  county  supenntendents,  ovei'seei's  of  the  poor, 

etc.,  or  other  officers  shall  pro>'ide  for  such  cnild  or  children  in  families,  oii>han 

asylums,  hospitals  or  other  appropriate  institutions,  as  now  provided  by  law.     The 

l>oard8  of  su]>ervisors  of  the  several  counties,  and  the  boai'd  of  estimate  and  api)or- 

tionment  of  the  county  of  New  York  are  dii^ected  to  take  such  action  in  the  matter 

Ji«  ma^  be  necessary  to  carry  out  the  provisions  of  this  act.     "When  any  such  child  ia 

^tominitted  to  any  orphan  asylum  or  reformatory,  it  shall,  when  practicable,  be 

c^ommitted  to  an  asylum  or  i-efomiatory  that  is  gt)veme(l  or  controllea  by  ])ci'son8  of 

^lie  same  i*eligious  faith  as  the  pai-ents  of  such  child.     (Laws  of  1878,  ch.  404,  A.,  as 

auncnded  by  L.  of  1879,  ch.  240 ;  3  R.  S.,  7th  ed.,  lasi.) 

VagraTit  aiid  criminal  female  childr€nS\ — The  inanagei*s  and  superintendent  of  the 

^Western  House  of  Refuge  for  Juvenile  Delinquents  shall  i*eceivo  and  take  into  said 

bouse  of  refuge  all  female  children  under  the  age  of  sixteen  who  shall  be  legally 

c^>inmitted  to  said  house  of  refuge  as  vagrants,  or  on  a  conviction  of  any  criminal 

offense,  by  any  court  having  authority  to  make  such  commitments.    The  said  man- 

^ag^rs  shall  have  power  to  place  the  said  children  conmiitted  to  their  caix),  durinfi^ 

"^lie  minority  of  such  childi-en,  at  such  employments,  and  cause  them  to  be  instructea 

in  such  branches  of  useful  knowledge  as  shall  be  suitable  to  their  years  and  capaci- 

'^cs,  and  they  shall  have  power,  in  their  discretion,  to  bind  out  the  said  childi^en, 

"Hivith  their  consent,  as  apprentices  or  servants,  during  their  minority,  to  such  i)er- 

^K>ns  and  at  such  places,  to  loai*n  such  pi*oper  trades  and  employments,  as  in  their 

judgment  will  be  most  for  the  i-efoi-mation  and  the  future  benefit  and  atlvantage  of 

such  children ;  pi-ovided  that  the  charge  and  power  of  said  managera  upon  and  over 

Baid  female  chilai*en  shall  not  extend  beyond  the  age  of  eighteen  yeai's.     (Laws  of 

:i875,  ch.  228,  }  7 ;  3  R.  S.,  7th  ed.,  20G2.) 

Mendicant  and  vagrant  children,  ] — Any  x)erson,  whether  as  parent,  felative,  guard- 
xan,  employer  or  otherwise,  having  in  his  care,  custody  or  control,  any  child  under 
"the  age  of  sixteen  years,  who  shall  sell,  apprentice,  give  away,  let  out  or  otherwise 
dispose  of,  any  such  child  to  any  pei*8on  under  any  name,  title  or  pretense,  for  the 
'vocation,  use,  occupation,  calling,  service  or  purpose  of  singing,  playing  on  musical 
instruments,  rope  walking,  dancing,  begging  or  peddling  in  any  i)ublic  street  or  high- 
'Way,  or  in  any  mendicant  or  wandering  business  whatever ;  and  any  penson  who 
shall  take,  receive,  hii-e,  employ,  use  or  have  in  custody  any  such  child  for  such 
purposes,  or  either  of  them,  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and 
Tii)on  conviction  thereof  b<»fore  any  court  of  special  sessions,  or  other  competent  tii- 
'bunal,  shall  be  fined  in  a  sum  not  less  than  $50,  nor  moi*e  than  $250,  or  suffer  impris- 
onment in  a  county  jail  for  a  period  not  less  than  thirty  days,  nor  more  than  one 
year,  or  both  such  tine  and  imprisonment,  in  the  discretion  f>f  the  court.     (Laws 
of  1874,  ch.  116,  }  1 ;  3  R.  S.,  7th  ed.,  2135.)    See  also  L.  of  187G,  ch.  122  ;  3  k  S.*, 
7th  ed.,  2135-6. 

Children  found  heggingy  etc,] — When  to  be  arrested,  examined  and  committed  as 
provided  by  law  in  cases  of  vagrant,  truant,  disorderly,  paui)er  or  destitute  child- 
ren.    (See  Laws  of  1877,  ch.  428,  6  3  ;  3  R.  S.,  7th  ed.,  2136.)* 

Summary  proceedings  on  trial  of  vagrants^  etc.] — ITie  act  of  1870,  "for  the  incor- 
poration of  villages,**  directs  that  when  any  person  comx^lained  of  as  a  vagrant,  dis- 
orderly person,  riotous  person,  or  person  keeping  a  disorderly  house,  or  a  house  of 
ill  fame  or  assignation  or  prostitution,  under  the  provisions  of  that  act,  or  any  rule, 
by-law  or  ordinance  made  in  reference  to  such  jHjrsons,  under  that  act,  shall  be 
brought  before  an  officer  having  jurisdiction  of  such  matters,  he  shall,  unless  the 
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dering  abroad,  lodging  in  watch-houses,  out-houses,  market-places, 
sheds,  stables,  or  uninhabited  buildings,  or  in  the  open  air,  and  not 


offense  complained  of  be  indictable  at  common  law,  pi-oceed  forihwath  to  hear,  try 
and  determine  the  complaint  ag'xdnst  said  pei'son,  as  pi*ovided  by  law  for  the  offense 
on  which  such  pei*8on  is  arrested  ;  or  such  officer  may,  in  his  discretion,  a4jonm  the 
healing,  on  cause  shown,  not  to  exceed  live  days,  and  in  the  meantime  coimnit  the 
offender  to  the  village  lock-up  or  place  of  confinement,  or  county  jail,  until  such  day, 
or  suffer  him  or  her  to  go  at  large  on  executing  a  bond,  approved  by  the  said  officer, 
conditioned  that  he  or  she  will  appear  on  the  adjourned  day,  when  trial  shall  be 
had.    (Laws  of  1870,  ch.  291,  art.  2,  title  8,  }  14  ;  1  R.  S.,  7th  ed.,  904.) 

— ^— -  '1  he  tenn  *•  vagrants,"  as  used  in  tnis  ai^t,  compinses  the  pei'sons  described 
in  part  one,  chapter  twenty,  title  two,  section  one,  of  the  Revised  Statutes,  (/d.,  §  17.) 

Any  trustee  or  any  police  constable  is  authorized  to  aii'est  any  vagrant  or 

disorderly  person,  with  or  witnout  process,  and  take  him  or  her  forthwith  before  the 
pi*oi)er  officer.  If  such  officer  can  not  be  found,  the  i^rsons  aiTesting  may  detain 
the  person  aii'ested,  not  to  exceed  twenty-four  hours,  until  the  proper  officer  to  try 
such  i)ei'8on  is  found,     (/d.,  $  20  ;  1  R.  8.,  7th  ed.,  905.) 

Search.] — Any  magistrate,  bv  whom  any  vagrant  shall  be  committed,  may  cause 
such  person  to  be  seai-ched,  for  the  purpose  of  discovering  any  property  he  may 
have ;  and  if  any  property  be  found,  the  same  may  be  taken  and  applied  to  the  sup- 
port^f  such  person  while  in  confinement.     (2  R.  o.»  746,  $  29  ;  3  id.,  7th  ed.,  2576.) 

Penal  Code.] — This  Code  docs  not  affect  any  pi-ovisions  of  the  laws  relating  to 
vagrants,  except  so  far  as  any  provisions  thci-ein  are  inconsistent  with  this  Code. 
(r^nal  Code,  {  724.) 

Tramps. 

Who  are  stu^,] — ^All  persons  who  rove  about  fi-om  place  to  place  begging,  and  aU 
vagrants  living^  without  lalx)r  or  visible  means  of  support,  who  stroll  over  the  coimtry 
without  lawful  occasion,  shall  be  held  to  be  tramps  within  the  meaning  of  this  act. 
(Laws  of  1880,  ch.  176,  }  2  ;  3  R.  S.,  7th  ed.,  1898.) 

Puniehfnent  of,] — Every  tramp,  ujwn  conviction  as  such,  shall  be  punished  Ijy 
imprisonment  at  hard  labor  in  the  nearest  penitentiary,  for  not  more  than  six  months, 
the  expense  during  such  imprisonment  not  to  exceed  one  dollar  a  week,  per  capita,  to 
be  paid  by  the  stato.     (/(i.,  $  1.) 

Act  of  vagraiicy  s  ctnldcw<j«.] — Any  act  of  vagrancy  by  any  person  not  a  resident 
of  this  state,  shall  be  evidence  that  the  i)ei'80n  committing  the  same  is  a  tramp  within 
the  meaning  of  tliis  act.     (Id.,  }  3.) 

Entering  Imildings  by,  anned  with  dangerous  weapoTis.] — Any  tramp  who  shall  enter 
any  building  against  the  will  of  the  owner  or  occupant  thei'eof,  under  such  circum- 
stances as  shall  not  amount  to  burglary,  or  willfully  or  maliciously  injui-e  the  i)er8on 
or  proiwrty  of  another,  which  injury,  under  existing  law,  does  not  amount  to  a  felony^ 
or  shall  be  found  carrying  any  fire-arms  or  other  dangerous  weapon,  or  burglarsf 
tools,  or  shall  thi-eaten  toclo  any  injury  to  any  pei-son,  or  to  the  i-eol  or  personal' prop- 
erty of  another,  when  such  offense  is  not  now  punishable  by  impnsonment  in  the  state 
prison,  shall  be  deeme<l  guiltv  of  felony,  and,  on  conviction,  shall  be  punished  by 
impiisonment  in  the  state  prison,  at  hard  labor,  for  not  moi*e  than  thi*ee  years. 
(Id.,  }  4.) 

Resident  of  town  may  arrest.] — Any  person,  being  a  resident  of  the  town  where 
the  offense  is  committed,  may,  ujwn  view  of  any  offense  described  in  this  act,  appre- 
hend the  offender  and  take  him  befoi-e  a  justice  of  the  peace  or  other  competent 
authority.     {Id.,  }  5.) 

To  whom  act  does  not  apply. '\ — ^This  act  shall  not  apply  to  any  person  under  the 
age  of  sixteen  yeai-s,  nor  to  any  blin<l  person,  nor  to  any  i>erson  roving  within  the 
limits  of  the  county  in  which  he  resides.     (Id.,  }  6.) 

Commutation  of  the  sentence,"} — Any  person  convicted  under  this  act  shall  be  entitled 
to  the  same  commutations  of  sentence  now  pi*ovided  by  law  for  any  piisoners  com- 
mitted to  the  state  prison  or  penitentiary,    (/d.,  6  7.) 

Copy  of  act  to  be  posted.] — Upon  the  passage  of  this  act,  the  secretary  of  state  phall 
cause  to  be  printed,  copies  of  this  act  to  be  sent  to  the  several  town  clerks,  who  shall 
cause  the  same  to  be  posted  in  at  least  twelve  conspicuous  places ;  six  of  which 
shall  be  in  the  publio  highway.    (Id,,  {  8.) 
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giving  a  good  accouat  of  themselves  ;  all  pei'sons  wandering  abroad 
and  begging,  or  who  go  about  from  door  to  door,  or  place  them- 
selves, in  the  streets,  highways,  passages  or  other  public  places,  to 
beg  or  receive  alms,  within  the  said  city,  shall  be  deemed  va- 
grants, (g) 

The  statute  makes  it  the  duty  of  every  constable  or  other  peace 
officer,  whenever  required  by  any  person,  to  carry,  convey,  or  con- 
duct such  vagrant  before  the  recorder,  or  one  of  the  police  justices, 
for  the  purpose  of  examination.     If  such  magistrate  bo  satisfied,  by 
the  confession  of  the  oflender  or  competent  testimony,  that  such  i^er- 
Bon  is  a  vagrant  within  the  description  aforesaid,  he  is  to  make  up 
and  sign  a  record  of  conviction  thereof,  which  shall  be  filed  in  the 
office  of  the  clerk  of  the  court  of  general  sessions  ;  and  he  shall  by 
Warrant  imder  his  hand,  commit  such  vagrant,   if  not  a  notorious 
offender,  and  he  be  a  proper  object  of  such  relief,  to  the  alms-house 
of  the  said  city,  for  any  time  not  exceeding  six  mouths,  there  to  be 
kept  at  hard  labor  ;  or  if  tfie  offender  be  an  improper  person  to  be 
8eut  to  the  alms-house,  then  such  person  shall  be  committed  for  the 
like  time  to  the  penitentiary,  {t)  (2) 

Ca)  lAvn  of  1883,  ch.  11,  H  ;  Laws  of  1S82,  ch.      (t)  Laws  of  18C3,  ch.  11»  If  8,  3 ;  Laws  of  1888, 
•AlO,  i  lli>l.  oh.  41U,  i  nm. 

(2)  Commitment,] — ^Warrants  for  the  commitment  of  vag7»ants,  who  arc  improper 
l^i'sons  to  be  committed  to  the  ahns-house,  miist  be  for  their  committal  to  the  city 
X>rison  or  pcnitcntiai^y.     (Laws  of  1882,  ch.  410,  }  1499.) 

Qf  feinales,\ — "Whenever  any  female   oetween  the  agfes  of  fourteen  and 

"l"wenty-one  years  shall  bo  bi-ought  by  the  police,  or  shall  voluntarily  appear  before 
Ck  committing  magistrate,  in  the  city  of  New  York,  charged  with  bemg  a  pi*oslitute, 
or  admitting  herself  to  be  such,  ana  professing  a  desire  to  reform,  and  it  shall  appear 
XhoX  such  female  has  never  been  an  inmate  of  the  penitential^,  such  magistrate  shall 
xxioke  an  order  that,  in  lieu  of  being  committed  to  the  work-house  or  penitentiaiy, 
'llie  said  female  shall  be  removed  to,  and  detained  in,  one  of  the  following  institu- 
^lonSf  viz. :  The  Pi-oteatant  Episcopal  House  of  Meroy,  New  York ;  the  Roman 
Catholic  House  of  the  Good  Shephei-d,  foot  of  Eighty-ninth  street ;  or  the  Magdalene 
female  Benevolent  Asylum  and  Home  of  Fallen  Women ;  provided  that  the  ma^s- 
%rate  shall  designate,  in  such  order,  as  the  place  of  detention,  such  one  of  the  institu- 
ttonii  above  named  as  may  be  selected  by  the  pei'son  bo  committed,  unless  notice  shall 
^Mive  been  received  from  such  institution  that  there  is  not  room  for  the  reception  of 
further  inmates.     (/c{.,  6  14C0.) 

By  Board  of  Public  Charities  and  CorreHion,] — ^It  shall  be  lawful  for  such 

'^XMurd  to  commit  to  any  of  the  institutions  under  their  charge  other  than  penal,  for  a 
^)eriod  not  exceeding  six  months,  any  poi-pon  or  jiersons  committed  to  tneir  charge 
^y  any  police  magistrate  of  the  city  of  New  York,  and  such  vagrants  as  ask  for 
^9ommitment.     (ld»f  $  412.) 

JDiseharffe  of.} — ^The  said  commissioners  shall  not  in  the  cases  where,  by  law,  they 

^u«  empowered  to  discharge  vagi'ants  fi-om  the  institutions  under  their  control,  here- 

^dter  diflcharge  any  of  said  vagi*ants  from  custody  before  the  expiration  of  their 

^^erms  of  imprisonment,  without  the  written  consent  of  the  committing  magistrate,  in 

vachcase.     (/(i.,  $414.) 

Bdoordt  in  vagrancy  easeSt  to  be  JUed,] — ^The  x>olice  Justices  shall,  in  every  case  of 
oommiiment  for  vagrancy^  file  or  cause  to  be  filed,  in  tiie  office  of  the  clerk,  a  record 
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f  *  590  ]  *  It  is  also  provided  by  tlie  act  of  1845,  *•  to  prevent 
IDcrsons  appearing  disguised  and  armed."  that  every  per- 
son who,  having  his  face  painted,  discolored,  covered  or  concealed, 
or  being  othenvise  disguised,  in  a  manner  calculated  to  prevent  him 
from  being  identified,  shall  appear  in  any  road  or  public  highwaj',  or 
in  any  field,  lot,  wood  or  enclosure,  may  be  pursued  and  arrested  in 
the  manner  thereinafter  provided ;  and  upon  being  brought  liefore 
any  judge  or  other  officer  therein  designated,  of  the  same  county 
where  ho  shall  be  arrested,  and  not  giving  a  good  account  of  himself, 
shall  be  deemed  a  vagrant  within  the  i^urview  of  the  second  title  of 
chapter  twenty  of  the  fii-st  part  of  the  lievised  Statutes  ;  and  on  con- 
viction, as  provided  in  the  said  title,  shall  be  committed  to,  and  im- 
prisoned in  the  county  jail  of  the  county  where  such  i>erson  shall  be 
found,  for  a  term  not  exceeding  six  months ;  and  all  magistiutes 
authorized  in  and  by  the  fii'st  section  of  the  second  title  in  the  second 
chapter  of  the  fourth  part  of  the  Revised  Stiitutes,  to  issue  process 
for  the  apprehension  of  persons  charged  yitli  any  ofiense,  are  author- 
ized and  required  to  execute  the  powei-s  and  duties  in  relation  to  the 
offense  created  by  this  act,  which  are  conferred  and  imposed  upon 
justices  of  the  peace  by  the  said  second  title  of  chapter  twenty,  and 
all  other  power's  and  duties  conferred  and  imposed  b}'^  this  act.  (i') 

(V)  Laws  of  1845,  ch.  8,  M  ;  3  R.  S.»  7th  ed.,  1896.  » 


of  the  proceedings  had  before  them,  or  either  of  them,  and  such  record  shall  contain, 
as  part  thei*eof,  the  proofs  or  confession  taken  by  such  justice,  together  with  the 
prisoner's  examination.     (Id.,  }  1563.) 

Such  i-ecord  is  to  be  substantially  in  the  form  specified  in  the  last  above 

section.  , 

Duicharge  of  vagrant.] — No  i>erson  committed  to  the  penitentiary,  work-bouse  op 
alma-house  as  a  v^igi'ant,  as  above  dii*ccted,  shall,  unless  upon  a  writ  of  hoJbeas  corpus 
or  certiorari,  except  by  order  of  two  of  the  coumussionei-s  of  chaiities  and  con-ection, 
be  discharged  before  the  expiration  of  the  tei-m  for  which  he  was  so  committed,  (/d.. 
{  1504.) 

Commitment  of  children  to  incorporated  tJistltiUions.] — The  managers  of  the  Society 
for  the  Reformation  of  Juvenile  Delinquents  in  the  city  of  New  York  shall  have  power 
in  their  disci-etion,  to  receive  and  take  into  the  house  of  i*efuge  established  by  them 
all  such  childi-en  who  shall  be  tiiken  up  or  committed  as  vagrants  or  committed  for 
criminal  offenses,  in  the  said  city,  as  may,  in  the  judgment  of  the  court  of  general 
sessions  of  the  peace  or  of  the  court  of  oyer  and  terminer  in  and  for  the  said  city,  Ot 
of  the  jury  befoi*e  whom  any  such  offender  shall  be  tned,  or  of  the  police  magistratea, 
OP  of  the  commissioners  of  charities  and  cori-ection,  be  proper  objects ;  and  the  said 
managers  shall  have  power  to  plat'e  the  said  children  conmiitted  to  their  cai*e  during 
the  miiioiity  of  such  children,  at  such  employments,  and  to  cause  them  to  he  instructed 
in  such  branches  of  useful  knowledge,  as  shall  be  suitable  to  their  years  and  capsr 
cities ;  and  they  shall  have  power,  in  their  disci-etion,  to  bind  out  the  said  children* 
w^ith  their  consent,  as  apprentices  or  servants,  dui-ing  their  minionty,  to  such  per- 
sons, and  at  such  places,  to  leani  such  proper  tra^les  and  employments,  as  in  taeir 
judgment  will  be  most  for  the  refoi'mation  and  amendment,  ana  the  fnture  benefit 
and  advantage  of  such  children.    (Id,,  §  1594.) 
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Eyery  sheriff,  deputy  sheriff,  coustablc,  marshal  of  a  city,  or  other 
public  i^eace  officer,  or  other  citizen  of  the  couuty  where  such  pei'sou 
or  persous  shall  be  found  disguised  as  aforesaid,  may,  of  his  owu 
authority,  luid  iif  ithout  process,  arrest,  secure,  and  convey  to  any  such 
magistrate  residing  in  the  county  where  the  ari*est  is  made,  any  per- 
son who  shall  be  found  having  his  face  painted,  discolored,  covered 
or  ooucealed,  or  being  otherwise  disguised  as  aforesaid,  to  bo  exam- 
ined and  proceeded  against  in  the  manner  prescribed  in  the  said 
second  title  of  chapter  twenty.  And  it  is  the  duty  of  any  sheriff, 
deputy  sheriff,  constable,  mai'shal,  or  other  j)eace  officer,  whenever 
any  of  them  shall  discover  any  person  with  his  face  so  painted,  dis- 
colored, covered  or  concealed,  or  being  otherwise  disguised  as  afoi^e- 
8Bid,  immediately  to  ari-est,  secure,  and  convey  such  person  to  any 
such  magistrate,  to  be  proceeded  with  according  to  law.  And  when- 
ever any  such  officer  shall  receive  credible  information  of  any  person 
having  his  face  so  painted,  discolored,  covered  or  concealed,  or  being 
othei'WLse  disguised  as  aforesaid,  it  is  his  duty  forthwith  to  pursue 
such  pei'sou,  and  arrest,  secm'e  and  convey  him  to  any  such  magis- 
tmtc.  (w) 

In  executing  the  above  duties,  officers  may  call  on  the  male  inhab- 
itants of  the  county  for  assistance  ;  which  they  are  bound  to  render, 
or  they  will  be  deemed  guilty  of  a  misdemeanor,  and  be  subject  to  a 
fine  not  exceeding  $250,  or  to  imprisonment  not  exceeding  a  year, 
both,  (x) 

•Any  magistrate  to  whom  complaint  shall  be  made  that  [  *591  J 
pei'sou  has  appeared  in  the  public  highway,  or  in  any 
lot,  field,  woods,  or  enclosure,  with  his  face  so  painted,  &c.,  may  in 
is  discretion,  by  warmnt  under  his  hand,  depute  and  empower  any 
lector  of  the  county  to  arrest,  seize,  confine,  and  bring  such  pei-son 
ore  the  magistrate,  to  answer  such  complaint.  And  in  any  such 
aritiut,  or  in  any  other  warrant  or  process  against  a  person  charged 
"^rith  having  his  face  so  painted,  &c.,  or  being  otherwise  disguised  as 
^^libresaid,  whose  name  is  not  known,  it  shall  be  sufficient  to  describe 
l:iim  by  some  fictitious  name,  (y) 

Every  assemblage  in  public  houses,  or  other  places,  of  three  or 

Xaore  pei'sons  disguised  as  aforesaid,  is  declared  to  be  unlawful  *,  and 

livery  individual  so  disguised,  present  thereat,  is  to  be  deemed  guilty 

^  a  misdemeanor,  and  upon  conviction  may  be  punished  by  impris- 

(«)  Ibid..  (  2.  (y)  Id.,  ( 6 ;  8  R.  S..  7th  ed.,  1897. 

VI)  Ibid.,  H  3, 4.    See  ante,  222, 286. 
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oument  in  the  county  jail  not  exceeding  one  year.  Provided 
that  nothing  contained  in  this  act  shall  be  held  or  construed 
as  prohibiting,  or  as  renderiug  unlawful,  any  peaceable  assem- 
blage for  any  masquerade  or  fancy  dress  ball  or  entertainment,  or  any 
assemblage  therefor  of  persons  masked,  or  as  prohibiting  or  rendering 
unlawful,  the  wearing  of  masks,  fancy  dresses,  or  any  other  disguise, 
by  persons  on  their  way  to  or  i*eturning  from,  such  ball  or  other  enter- 
tainment ;  and  provided,  also,  that  in  the  cities  of  this  state,  peimis- 
sion  be  first  obtained  from  the  police  authorities  of  the, said  cities  for 
tlie  holding  or  giving  of  any  such  masquerade  or  fancy  dress  ball  or 
cnteL-taimnent  therein,  under  such  regulations  as  may  be  prescribed 
by  the  said  police  authorities,  (z) 

Every  person  convicted  upon  an  indictment  for  a  conspiracy,  or  for 
a  riot,  or  for  any  other  misdemeanor,  in  which  the  offense  shall  be 
charged  to  have  been  committed  by  such  person  while  armed  with  a 
sword,  dirk,  fire-arms,  or  other  offensive  weapon,  and  while  having  his 
face  so  disguised,  &c.,  shall  be  punished  by  imprisonment  in  the 
county  jail  for  a  term  not  exceeding  one  year,  or  by  fine  not  to 
exceed  $250,  or  both ;  or  by  imprisonment  in  the  state  prison  for  two 
yeai*s.  (a.) 

2.    DiBorderly  penom. 

The  statute  specifies  the  following  as  disorderly  persons :  All  per- 
sons who  shall  abandon,  or  neglect  to  support,  their  wives  or  children, 
or  who  threaten  to  run  away  and  leave  their  wives  or  children  a  bur- 
then on  the  public  ;  all  pei*sons  pretending  to  tell  fortunes,  or  where 
lost  or  stolen  goods  may  be  found  ;  all  common  pr^titutcs,  all  keep- 
ers of  bawdy-houses,  or  houses  for  the  resort  of  prostitutes,  dnnik- 
ards,  tipplers,  gamestei*s,  or  other  disorderly  pei-sons ;  all  persons 
who  have  no  visible  profession  or  calling  to  maintain  themselves  by, 
but  who  do,  for  the  most  part,  support  themselves  by  gaming ;  all 
jugglers,  common  showmen  and  mountebanks,  who  exhibit  or  per- 
form for  profit  any  pupi^et  show,  wire  or  rope  dance,  or  other  idle 
shows,  acts  or  feats  ;  all  persons  who  keep  in  any  pu})lic  highway  or 
place,  or  in  any  place  where  spirituous  liquors  are  sold,  any  kena 
table,  wheel  of  fortune,  thimbles,  or  other  table,  box,  machine^  or 
device  for  the  purpose  of  gaming ;  all  persons  who  go  about  with 
such  table,  wheel,  or  other  machine  or  device,  exhibiting  tricks  or 
gaming  therewith ;  and  all  peraons  who  play  in  public  streets  or 

(«)  Id  ,  1 6.  as  amended  by  Laws  of  1870|  oh.  1.       (o)  Ibid,  i  7. 

1154 


Chap.  8.]  Pbocbbdimqb  in  Criminal  CAfiBS.  591 

highways  with  cards,  dice,  or  any  other  instrument  or  device  for 
gaming.  (6)  (3) 

(ft)  I R.  S  ,  688, 1 1.  asamended  by  Laws  of  1881»  gated  by  Code  Crim.  Proo.,  H  899-918.    Bat  as 

eh.  Ii7  ;  3  B.  S.,  7Ui  ed.,  1M7, 1948 ;  where  it  is  uie  provisions  of  that  statate  do  not  entu*eiy 

Mud.  b\-  Uic  editor  (in  nolo  1),  thia  "  probably  corrcspouU  to  those  of  this  title,  the  latter  is 

this  entire  title  [of  the  UeviseU  8tatuiesJ  is  abro-  retained  lor  greater  caution. " 


(3)  Who  arb  to  bb  dbbmbd  disordbbly  pbbsons. 

ProfessUmal  thiews,  burglars,  pickpockets,  ccncnterfeiters  and  /orpcw.]— The  act  of 
1873  Jch.  357,  }  1),  provides  that  if  any  pei-son  ehall  be   charged  on  oath  or  affirma- 
tion, before  any  police  magistrate  or  justice  of  the  peace,  with  being  a  pi-ofessional 
thief,  burglar,  pickpocket,  counterfeiter  or  forger,  or  shall  have  been  arrested  by 
the  police  authorities  at  anv  steamboat  landing,  railroad  depot,  chui*ch,  banking 
institution,  broker's  office,  place  of  public  amusement,  auction  room,  store,  auction 
sale  in  private  residences,  passenger  car,  hotel  or  restaurant,  or  at  any  other  gather- 
ing of  people,  whether  few  or  many  ;  and  if  it  shall  be  pi*oved  to  the  satisfaction  of 
such  magistrate  or  justice,  by  sufficient  testimony,  that  he  or  she  was  frequenting  or 
Attending  such  place  or  places  for  an  unlawful  pui*pose,  and  that  he  or  she  has  at 
some  time  been  convicted  of  any  of  the  ciimes  hei^in  named,  he  or  she  shall  be 
deemed  a  disoitierly  person,  and  upon  conviction,  after  trial,  shall  be  committed  by 
such  magisti*ate  or  justice  to  the  penitentiaiy,  in  counties  where  thei-e  is  one,  for  a 
term  not  exceeding  100  days,  thei*e  to  be  kept  at  hard  larbor ;  and  in  counties  whei'e 
'there  la  no  i)enitentiary,  or  whei*e  no  contract  exists  with  any  authorities  of  any  pen- 
itentiary, then  to  the  county  jail  of  said  county  for  a  term  not  exceeding  100  days, 
or  in  the  discretion  of  such  magistrate  or  justice,  he  or  she  shall  be  i-equired  to  enter 
into  security  for  his  or  her  good  beha\4or,  for  a  x)eriod  not  exceeding  one  year.     (3 
;R.  S.,  7th  ed.,  2528.) 

Any  pei'son  who  may  feel  aggrieved  at  any  such  act,  judgment  or  determination 
of  such  police  magistrate  or  justice  of  the  peace,  may  apply  to  any  judge  or  justice 
of  any  court  having  the  power  to  issue  a  writ  of  habeoA  corpus  for  the  issuance  of 
Bald  wi-it,  and  upon  return  thereof  there  shall  be  a  i*e-hearing  of  the  e\'idence,  and 
t^e  judge  or  justice  may  either  discharge,  modify  or  confirm  the  commitment.  {Id,, 
52.) 

It  has  been  held  that  a  husband  can  not  be  made  a  disorderly  x>er8on,  and  held 
amenable  under  the  statute,  because  he  fails  to  comply  with  any  condition  in  the 
Tecognizance,  in  reference  to  any  support  which  the  wife  may  see  fit  to  impose  ;  and 
the  reasonableness  of  the  conditions  can  not  be  refei-red  to  the  decision  of  a  juiy. 
(People  V.  Pettit,  74  N.  Y.,  320.)  The  husband  has  a  light  to  select  his  own  resi- 
dence, and  the  support  the  statute  was  intended  to  secure  is  the  necessaries  of  life, 
or  such  as  the  parties  have  been  accustomed  to,  and  the  husband  is  able  to  provide. 
ild,) 

JHsorderly  conduct  on  public  conveyances.] — Any  i>er80n  who  shall  by  any  offensive 

cr  disoixierly  act  or  language,  annoy  or  interfei'e  with  the  passengers  of  any  public 

stage,  railroad  car,  ferry  boat,  or  other  public  conveyance,  or  who  shall  disturb  or 

offend  the  occupants  of  such  stage,  etc.,  by  any  disoi*derly  act,  language  or  display, 

although  such  disorderly  act,  conduct  or  display  may  not  amount  to  an  assault  or 

"battery,  shall  be  deemed  guilty  of  a  misdemeanor ;  and  any  police  justice  or  justice 

of  the  peace  of  the  city  or  county  in  which  any  of  such  acts  shall  be  committed, 

shall  have  jurisdiction  thereof.     (Laws  of  1880,  ch.  186,  }  1 ;  3  R.  S.,  7th  cd.,  2332.) 

Persons  abandoning,  or  threatening  to  abandon,  their  wives  or  cJiildren,] — AH  pei^ 

sons  who  may  actually  have  abandoned  their  wives  or  children  in  the  city  of  2^ew 

Yorkf  without  adequate  suppoi^t,  or  who  may  neglect  to  provide,  according  to  their 

means,  for  their  wives  or  children,  are  hereby  declared  to  be  disorderly  pei-sons 

within  the  meaning  of  title  fifth  of  chapter  twentieth  of  the  first  part  of  the  Revised 

Statutes,  and  may  be  pi'oceeded  against  as  such  in  the  manner  directed  by  the  said 

title.    And  it  shall  be  the  duty  of  the  magistrate  before  whom  any  such  i)ei'son  may 

be  brought  for  examination,  to  judge  and  detennine,  from  the  facts  and  cii-cunistan- 

ces  of  the  case,  whether  the  conduct  of  any  pei-son  amounts  to  such  desertion  or 

neglect  to  provide  for  his  wife  or  childi*en.     (Laws  of  1882,  ch.  410,  6  1454.) 

Every  person  who  shall  threaten  to  abandon,  or  who  shall  actually  have 

abandoned,  his  family,  wife  or  child,  in  the  city  of  New  York,  without  adequate 
sapporty  or  in  danger  of  becoming  a  burden  upon  the  public,  or  who  may  neglect  to 
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provide  accoixiing  to  his  meaosy  for  his  family,  i&  declared  a  diaorderly  peraon.  (/d., 
1 1455.) 

In  case  of  conviction  of  any  Buch  person  as  a  disorderly  person,  the  magis- 

ti'ate  convicting  shall  make  an  order  specifying  a  certain  sum  to  \k^  paid  to  tho 
commissioners  of  charities  and  correction  of  said  city,  weekly,  for  and  towards  the 
support  of  the  family  of  said  defei^daut,  and  all  provisions  of  law  in  relation  to 
the  enfoi'cement  of  ordei*s  for  the  support  of  bastai'd  chilib'en  in  said  city,  id^r 
conviction,  shall,  as  fax*  as  pi'acticable,  apply  to  the  enforcement  of  any  order  made 
in  pui-suance  of  this  section,  by  the  magistrate  convicting  ;  except  thai  the  order 
shall  be  for  the  stated  period  of  one  year,  and  that  any  apx^eal  fi*om,  or  amendment 
to,  said  order,  shall  be  exclusively  for  the  action  of  the  court  of  special  sessioDa. 
{Jd„  i  145G.) 

How  discharged.) — No  person  who  shall  have  been  convicted  as  a  disorderly 
person  as  aforesaid,  and  who  shall  have  been  committed  to  prison  in  pursuance  of 
section  4,  shall  be  dischanred  therefrom  withoii*  the  written  approval  of  the  mngis- 
trate  piaking  the  commitment ;  except  he  be  discharge*!  hy  a  court  of  competent 
jurisdiction  or  other  lesfal  proceedincra  for  that  purpose.     (Td.,  }  1457.) 

What  deemed  dl^nrderty  conduct.  [—Every  person  in  said  city  and  comity  shall  be 
deemed  gxdlty  o^  disoi-derly  condi^ct  that  tends  to  a  breach  of  the  peace,  who  shall 
in  aiiy  thoroughfare  or  public  place  in  said  city  and  county,  commit  any  of  the 
foUowinsjf  offenses,  that  is  to  say  : 

1.  Evei-y  person  who  shall  suffer  to  be  at  large  any  mimuzzled,  ferocious  or 
vicious  dog. 

2.  Every  common  prostitute  or  night-walker  loitering  or  being  in  any  thorough- 
fai*e  or  public  place  for  the  purpose  of  prostitution  or  solicitation,  to  the  annoyance 
of  the  inhabitants  or  passers-by. 

3.  Eveiy  person  who  shall  use  any  thi*eatening,  abumve  or  insulting  behavior, 
with  intent  to  pi*ovoke  a  breach  of  the  peace,  or  whereby  a  breach  of  the  peace 
may  be  occasioned.     (/c2.,  §  1458.) 

Arrest  of  disord^ly  per»ms.] — Whenever  it  shall  appear,  on  oath  of  a  credible  wit- 
ness, before  any  jwlice  justice  in  said  city  and  county,  that  any  person  in  said  city 
and  county  h.is  been  guilty  of  any  such  Uisoi*derly  conduct  as  in  the  opinion  of  such 
magisti-ate  tends  to  a  breach  of  the  peace,  the  said  ma^''istrate  may  cause  the  i^ersoa 
so  comj^lained  of  to  be  brought  before  him  to  answer  thef  said  charge.     (/<2..  }  1450.) 

Surety  for  giH)d  he1iavwr.\—lx\  all  complaints  befoi-e  any  magistrate  m  the  city  of 
New  York,  for  disonlerly  conduct,  it  shall  be  lawful  for  such  ma^trate,  if  in  his 
opinion  such  disoixierly  conduct  tends  to  a  breach  of  the  peace,  to  rcquii-e  the  party 
against  whom  such  conduct  may  be  pi-oved,  either  by  his  or  her  own  confession,  or 
by  competent  testimony,  to  give  sufficient  surety  or  sureties  for  his  or  her  good 
behavior,  for  any  term  not  exceeding  twelve  months  ;  and  the  magistrate  who  may 
have  I'equired  such  surety  or  sm-eties  may,  in  his  discretion,  at  any  time,  discharge 
the  same.     (Id.y  §  14G1.) 

Ccnnmitment.] — Any  person  convicted  as  a  disorderly  person  must  be  committed  by 
the  magistrate  to  the  cily  pnson  or  ])enitentiai'y  for  not  exceeding  six  months  at  hard 
labor,  or  until  he  give  the  security  i-eqiiired  by  law,  or  either.     {Id.,  $  1462.) 

What  children  are  disorderly.] — All  children  under  the  age  of  sixteen,  in  the  sevwal 
counties  which  now  ai'e  or  hereafter  shall  be  designated  by  law  as  the  counties  from 
which  juvenile  delinquents  shall  be  sent  to  the  house  of  refuge  in  the  city  of  New 
York,  deserting  their  homes  without  good  and  suflicient  cause,  or  keeping  company 
with  dissolute  or  vicious  ^lersons  against  the  lawful  commands  of  their  fatherSy 
mothei*s,  guardians,  or  other  pei'sons  standing  in  the  place  of  a  parent,  shall  be 
deemed  disoi-derly  children,     (Laws  of  18G5,  ch.  172,  }  5 ;  3  R.  S.,  7th  ed.,  2558.) 

How  dealt  with.] — Upon  complaint  made  on  oath  to  any  police  magisti-ate 

or  justice  of  the  peace,  against  any  child  within  his  county  under  the  age  of  sixteen, 
by  his  or  her  pai*ent  or  guai-dian,  or  other  person  standing  to  him  or  her  in  place  of 
a  parent,  as  being  dh^orderly,  such  magistrate  or  justice  shall  issue  his  wau-rant  fbr 
the  apprehension  of  the  offender,  and  cause  him  or  her  to  be  brought  before  himseUT 
or  any  other  |X)lice  magistrate  or  justice  of  the  said  county  for  examination,  (/d.,  §  6.) 

Record  qf  conviction  to  be  made  up;  appeal  alUnoed.] — If  such  magistrate 

or  justice  be  satisfied  by  competent  testimony,  that  such  ]>ei'son  Is  a  diaordeny  child 
within  the  description  aforesaid,  ho  shall  make  up  and  sigrn  a  record  of  convii-tion 
thereof,  and  shall  by  warrant  under  his  hand,  commit  such  person  to  the  house  of 
refuge  for  juvenile  delinquents,  in  the  city  of  New  York ;  and  the  powers  and  duties 
of  the  managers  of  said  house  of  refuge,  m  relation  to  the  said  chudren  shall  be  the 
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same  in  all  things^  as  are  prescribed  as  to  other  juvenile  delinquents  received  by 
them.  Provided,  however,  that  any  pei'son  committed  under  this  act  shall  have  the 
same  ri^ht  of  appeal  now  secui^  by  law  to  pei-sons  convicted  of  a  crimintU  olfense ; 
but  on  any  such  appeal,  mei*e  informality  in  the  issuing  of  any  warrant  shall  not  be 
held  to  be  sufficient  cause  for  granting  a  dischai-ge.    ^Id.,  $  7.) 


The  Cdde  of  CriminaZ  Procedure  provides  as  follows : 

Who  ara  disordarly  peraonaj — The  following  are  disorderly 
persons: 

1.  Persons  who  actually  abandon  their  wives  or  children,  without 
adequate  support,  or  leave  them  in  danger  of  becoming  a  burden  upon 
the  public,  or  vrho  neglect  to  provide  for  them  according  to  their  means ; 

2.  Persons  who  threaten  to  run  away,  and  leave  their  wives  or  children 
a  burden  upon  the  public ; 

3.  Persons  pretending  to  tell  fortunes,  or  where  lost  or  stolen  goods 
may  be  found ; 

4.  Keepers  of  bawdy  houses  or  houses  for  the  resort  of  prostitutes, 
drunkardis,  tipplers,  gamesters,  habitual  criminals,  or  other  disorderly 
persons. 

&  Persons  who  have  no  visible  profession  or  calling,  by  which  to 
maintain  themselves,  but  who  do  so,  for  the  most  part^  by  gaming ; 

6.  Jugglers,  common  showmen  and  mountebanks,  who  exhibit  or  per- 
form for  profit  puppet  shows,  wire  or  rope  dancers,  or  other  idle  shows, 
acts  or  feats ; 

7-  Persons  who  keep,  in  a  public  highway  or  place,  an  apparatus  or 
device  for  the  purpose  of  gaming,  or  who  go  about  exhibiting  tricks  or 
gaming  therewith ; 

8.  Persons  who  play,  in  a  public  highway  or  place,  with  cards,  dice 
or  any  other  apparatus  or  device  for  gaming  ; 

9.  Mabitaal  criminals  within  the  provisions  of  this  Code.     (§  899.) 

HaUtnal  criminals.] — A  person  who  has  been  adjudged  an  habitual 
criminal  is  liable  to  an  arrest  summarily,  with  or  without  warrant,  and 
to  punishment  as  a  disorderly  person,  when  he  is  found  without  being 
able  to  account  therefor,  to  the  satisfaction  of  the  court  or  magistrate, 
either, 

1.  In  possession  of  any  deadly  or  dangerous  weapon,  or  of  any  tool, 
instrument  or  material,  adapted  to,  or  used  by  criminals  for,  the  com- 
mission of  crime,  or 

2.  Jn  any  place  or  situation,  under  circumstances  giving  reasonable 
ground  to  believe  that  he  is  intending  or  waiting  me  opportunity  to 
commit  some  crime.     (Id.,  §  512.) 

Not  entitled  to  jury  trial.     Peo.  v,  McCarthy,  45  How.  Pr.,  97. 

Who  may  be  cUyudffed  to  be  an  ?idbitual  crhiUiMl,] — See  Code  Cr,  Proc.f 


a  610.  511. 

Liability  to  search.] — ^The  person  and  the  premises  of  every 

one  who  has  been  convicted  and  adjudged  an  habitual  criminal  is  liable 
at  all  times  to  search  and  examination  by  any  magistrate,  sheriff^  con- 
stable or  other  officer,  with  or  without  warrant.     (Id.,  §  514.) 


Evidence  of  character^  on  subsequent  tnaL] — See  id.,  }  618» 
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[  *  592  ]  *  Upon  complaint  (c)  (4)  made  on  oath  to  any  justice  of 
the  peace,  or  to  any  police  justice  of  any  city  or  village, 
against  any  person  as  being  disorderly,  he  shall  issue  his  warrant  for 
the  apprehension  of  the  oflendgr ;  and  cause  him  or  her  to  be  brought 
before  such  justice  for  examination,  (d)  (5) 

If  it  shall  appear  by  the  confession  of  the  offender,  or  by  com- 
petent testimony,  that  he  or  she  is  a  disorderly  person,  the  justice 
may  require  of  the  offender  sufficient  sureties  for  his  or  her  good 
behavior  for  the  space  of  one  year,  (e)  (6)     And  in  default  of  such 

(c)  1  R.  S.,  688,  $  2.  8  id.,  7th  ed.,  1948.  («)  Idem. 

(d)  lacm. 


(4)  Complaint. 

Against  disorderly  children,] — Ui>on  complaint  made  on  oath  to  any  police  magia- 
Btrate,  or  justice  of  the  i)eace,  against  any  child  within  his  county,  under  the  age  of 
sixtcon  by  his  or  her  parent  or  guaiilian,  or  other  poi-son  standing  to  him  or  her  in 
place  of  a  parent,  as  being  disorderly,  such  magistrate  or  justice  shtdl  issue  his  war- 
rant for  the  appi*ehension  of  the  oftender,  and  cause  him  or  her  to  be  bi-ought  l>efore 
himself  or  any  other  police  magistrate  or  justice  of  said  county,  for  examination. 
(Laws  of  1865,  ch.  172,  }  6 ;  3  R.  S.,  7th  eil.,  2058.) 

Complaint  must  be  on  oath;  to  whom  made.] — The  Code  of  Criminal  Procedure 
requires  the  complaint,  against  disorderly  pei-sons,  to  be  on  oath.  It  must  be  made 
to  a  justice  of  the  peace,  or  police  justice,  of  a  city,  village  or  town,  or  to  the  mayor, 
I'ecorder,  city  judge  or  judge  of  the  general  sessions  of  a  city.     (}  900.) 

A  complaint,  before  a  police  magistrate,  to  the  eflfect  that  the  complainant  has 
heard  and  btdieves  a  pei-son  to  be  a  common  pi-ostitute,  without  stating  the  s^^^urce 
of  his  information,  or  the  grounds  of  his  belief,  will  not  justify  the  magistrate  in  pro- 
cee<ling  with  the  trial  of  the  pei-son  upon  such  charge.  (Peojjle  ex  rd,  Kingsley  v. 
Pratt,  22  Hun.  300.) 

(5)  Warrant  op  arrest. 

Wlien  to  issue.] — Upon  such  complaint  being  made,  to  any  police  magistrate  or 
justice  of  the  peace,  against  any  child  within  his  county,  imdcr  the  age  of  sixteen, 
by  his  or  her  parent  or  guardian  or  other  person  standing  to  him  or  her  in  place  of 
a  parent,  as  being  disorderly,  such  magistrate  or  justice  shall  issue  his  wan-ant  fop 
the  apprehension  of  the  offender,  and  cause  him  or  her  to  be  bi-ought  befoi-e  him- 
s<*lf  or  any  other  police  magistrate  or  justice  of  the  said  county,  for  examination. 
(Laws  of  1865,  ch.  172,  }  6  ;  3  R.  S.,  7th  ed.,  2658.) 

Upon  complaint  on  oath,  to  a  justice  of  tlie  peace  or  police  justice  of 
a  city,  village  or  town,  or  to  the  mayor,  recorder,  city  judge  or  judge 
of  the  general  sessions  of  a  city,  against  a  person,  as  being  disorderly, 
the  magistrate  must  issue  a  wan*ant,  signed  by  him,  with  his  name  of 
office,  requiring  a  j)eace  officer  to  arrest  the  defendant,  and  bring  him 
before  the  magistrate  for  examination.     {Code  Cr,  Pro.j  §  900.) 

(6)  Sureties  for  good  behavior. 

When  not  to  he  required.] — No  security  to  keep  the  peace,  or  to  be  of  good  Ijeha- 
vi(^r,  shall  be  I'equired,  nor  shall  any  person  be  committed  to  piison  for  not  giving 
the  same,  except  such  as  ai-e  prescribed  or  authorized  by  statute.  (2  R.  S.,  705, 
§  14  ;  3  id.,  6th  ed.,  997.) 

After  a  summary  con\-iction  and  commitment  of  an  individual  as  a  (tisor- 

flerlv  pei'son,  the  justice  has  no  i>ower  to  take  a  recognizance  for  his  good  behavior. 
{People  V.  Dvffy,  5  Barb.,  205.) 
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* 

sureties  being  found,  the  justice  shall  make  up,  sign  and  file  in  the 
county  clerk's  office,  a  record  of  the  conviction  of  such  offender  as  a 
disorderly  person,  specifying  generally  the  nature  and  circumstances 
of  the  offense  ;  (/)  (7)  and  shall  by  warrant,   under  his  hand,  coni- 

(/)  Idem. 

On  confBSiidon  or  proof  that  ha  is  a  disorderly  person,  secn- 
llty  to  be  required.] — If  the  magistrate  be  satisfied  from  the  confession 
of  the  defendant,  or  by  competent  testimony,  that  he  is  a  disorderly 
person,  he  may  require  that  the  person  charged  give  security,  by  a 
written  undertaking  with  one  or  more  sureties  approved  by  the  magis- 
trate, to  the  following  effect. 

1.  If  he  be  a  person  described  in  the  first  or  second  subdivision  of 
section  899,  that  he  will  support  his  wife  and  children,  and  will  indem- 
nify the  county,  city,  village  or  town,  against  their  becoming,  within 
one  year,  chargeable  upon  the  public  ; 

2.  In  all  other  cases,  that  he  will  be  of  good  behavior  for  the  space  of 
one  year ; 

Op  that  the  sureties  will  pay  the  sum  mentioned  in  the  undertaking, 
and  which  must  be  fixed  by  the  magistrate.    (Code  Cr,  Pro.^  §  901.) 

Not  entitled  to  jury  trial.     Duffy  u.  Peo.,  1  Hill,  355  id.;  6  id.,  75.  See  Ben- 
nac  V.  Peo.,  4  Bai-b.,  164 ;  23  Wend.,  48. 

In  New  York,] — In  all  complaints  before  any  magistrate  in  the  city  of  New  York, 
^or  di80i*deriy  conduct,  it  shall  be  lawful  for  such  magistrate,  if  in  his  opinion  such 
c^Usorderly  conduct  tends  to  a  bueach  of  the  peace,  to  require  the  pai-ty  against 
^whom  Bucli  conduct  may  be  proved,  either  by  his  or  her  own  confession,  or  by  com- 
petent testimony,  to  give  sufficient  surety  or  sureties  for  his  or  her  got^  behavior, 
Tor  any  term  not  exceeding  twelve  months ;  and  the  magistrate  *jfvrho  may  have 
required  such  surety  or  sureties  may,  in  his  discretion,  at  any  time  dischai*ge  the 
fl&me.     (Laws  of  1882,  ch.  410,  $  1461.) 

(7)  Record  op  coNVicnoir. 

If  secnxity  given,  defendant  to  ba  discharged.  If  not,  to  be 
convicted.  Certificate  of  Magistrate.] — If  the  uTidertaking  be  given 
the  defendant  must  be  discharged.  But  if  not,  the  magistrate  must 
convict  him  as  a  disorderly  person,  and  must  make  and  sign  ^ith  his 
name  of  office,  a  certificate  in  substantially  the  following  form  : 

"  I  certify  that  A.  B.,  having  been  brought  before  me  charged  with 
being  a  disorderly  person,  I  have  duly  examined  the  charge,  and  that 
upon  his  own  confession  in  my  presence  [or  *  upon  the  testimony  of  C. 
D  ,'  etc.,  naming  the  witnesses!,  by  which  it  appears  that  he  is  a  [pur- 
suing the  description  contained  in  the  subdivision  of  section  899,  which 
is  appropriate  to  the  case],  I  have  adjudged  that  he  is  a  disorderly  person. 

"  Dated  at  the  town  [or  *  city ']  of        ,  the         day  of  18    . 

"  E.  F., 
Justice  of  the  peace  of  the   town 
of  ,"  [or  as  the  case  may  be].    {Code  Cr,  Pro.j 

§902.) 

Certificate  to  constitate  record  of  conviction,  and  to  be 

filed.] — ^The  magistrate  must  immediately  cause  the  certificate  which 
constitutes  the  record  of  conviction  to  be  filed  in  the  office  of  the  clerk 
€f  the  county.    (Id.,  §  903.) 
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mit  such  offender  to  the  common  jail  of  the  city  or  county,  there  to 
remain  until  sureties  be  fouud,  or  such  offender  be  discharged  accord* 
hig  to  law.  (4)  (8) 

It  has  been  decided  that  the  above  provisions  of  the  statute,  author- 
izing a  magistrate  to  convict  one  who  abandons  or  neglects  to  pro- 
vide for  his  wife,  Ac,  of  being  a  disorderly  person,  and  to  rcquira 
sureties  for  his  good  behavior,  are  constitutional,  although  a  trial  by 
jury  is  not  given,  (f) 

A  warrant  for  the  commitment  of  a  person  under  the  above  section 
of  the  statutes,  as  a  disorderly  person,  is  valid  to  protect  the  officer 
if  it  describes  the  offense,  and  the  conviction  and  sentence,  although 
it  does  not  recite  the  facts  proved.  (Jc) 

The  statute  declares,  that  it  shall  be  a  breach  of  such  recognizance 
for  any  person  so  bound  on  account  of  being  a  gamester,  at  any  one 
time  or  sitting,  to  play  or  bet  for  any  money,  or  other  thing,  exceed- 
ing the  sum  or  value  of  two  dollars  and  fifty  cents.  In  all  other 
cases,  the  committing  any  of  the  acts  which  constituted  the  person 
so  bound  a  disorderly  person,  is  to  be  deemed  a  breach  of  the  con- 
dition of  such  recognizance.  (^  (9) 

ih)  1  R.  S..  638.  (  2.   8  id.,  7th  dl.,  1948.  (I:)  4  Barb.,  81. 

(i)   6  lliil,  73.  Swi  Pooplu  y.  Mitcbcil,  1  Sandf.,       (l)   1  R.  S..  6:;9,  f  S.  8  id.,  7tll  ed.,  1048. 
191. 

(S)  COMMITMBXT. 

The  Code  of  Criminal  Procedure  directs  that  on  the  conviction  of  the 
defendant,  the  magistrate  must,  by  a  warrant  signed  by  him  with  his 
name  of  office,  commit  the  defendant  to  the  county  jail,  or  in  the  city 
of  New  York,  to  the  city  prison  or  penitentiary  of  that  city,  or  in  the 
county  of  Kings  to  the  penitentiary  of  that  county,  for  not  exceed- 
ing six  months,  at  hard  labor,  or  until  he  give  the  security  prescribed 
in  section  nine  hundred  and  one.     (§  903,  as  amended  in  1882.) 

In  i-e  John  Wacher,  62  How.  P.  R.,  352  ;  Peo.  «•  Ck)ffee,  id.,  445. 

(9)  Breach  of  rbcoonizancb  or  uin>BRTAKnrG. 

Evidence  of.] — To  maintain  an  action  ujion  a  recognizance,  given  upon  the  convic- 
tion of  a  pei*son  aa  a  disorderly  person,  for  neglecting  to  support  his  wife  and  chil- 
dren, it  must  be  made  to  appear  that,  subsequent  to  the  giving  of  the  bond,  the  per- 
son has  1)een  guilty  of  such  neglect.  The  conviction  is  not  evidence  of  a  subsequent 
breach  of  the  condition  of  the  recognizance.  (Petwle  v.  Pettitf  74  N.  Y.,  820.)  In 
such  an  action  it  api^eared  that  the  husband  and  wife  were  living  separate  and  apart. 
He  then  offered  to  take  his  wife  and  children  to  his  fntber*s  house  whei*e  they  had 
formerly  lived,  an(i  to  support  them  as  they  had  formerly  been  sup|>ortea,  but 
refuse<l  to  support  them  e&ewhei'e.  Tliey  had  occupio<l  separate  apartments,  and 
there  was  no  evidence  that  the  apartments  were  not  comfortable,  and  the  o^red 
support  pntper  and  suitable.  The  defendant  had  no  other  house,  and  had  no  prop- 
erty of  his  own.  She  declined  to  go  with  him,  or  to  allow  him  to  take  the  childreny 
giving  as  a  reason  that  she  would  not  live  in  the  house  with  his  parents,  as  it  was  not 
a  suitable  place,  because  his  fjather  was  intempei*ate  and  abusive.  Held,  that  the 
evidence  failed  to  establish  a  breach  of  the  recognizaoce.    (Id,)    If  the  huftbuid 
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If  any  breach  of  such  recognizance  for  good  behavior  happen,  such 
recognizont^e  shall  be  prosecuted  at  the  instance  of  any  ovei*seer  of  the 
poor,  county  superintendent  of  the  jjoor,  or  justice  of  the  peace,  and 
the  penalty,  when  collected,  is  to  be  paid  into  the  county  treasury, 
for  the  benefit  of  the  poor  of  such  county,  (m)  Upon  a  recovery 
being  had  on  any  such  recognizance,  the  coui-t  before  which  it  shall 
be  had  may,  in  its  discretion,  either  reqnire  new  sureties 
for  good  behavior  to  be  given,  or  may  •commit  the  [*593] 
offender  to  the  common  jail  of  the  city  or  county,  for  any 
term  not  exceeding  six  calendar  months,  (a)  (10)  Any  person  thus 
committed  for  want  of  sureties  for  good  behavior,  may  be  discharged 

(»)  Id.,  f  4.  3  id.,  7th  ed.,  1940.  (a)  Id.,  f  6  ;  3  R,  S.,  7th  ed..  1910. 


offers  to  support  the  wife  if  she  will  live  with  bhn,  and  she  refuse  because  of  alleged 
fear  of  (lersonal  violence,  to  make  the  husband  amenable  to  the  statute,  there  must 
be  »  reasonable  and  substantial  apprehensi3n  of  violence,  based  upon  sufficient  facta 
to  enable  the  court  to  see  that  it  is  well  founded.  (Id.)  It  ecetM  that  this  summarv 
citatute  was  desifned  to  enforce  actual  physical  su])port,  onlv,  not  to  intei'fei*e  with 
the  marital  relations ;  and  when  such  support  is  ten<lered,  the  husband  can  not  be 
xnade  liable  under  it,  although  he  has  been  guilty  of  acts  entitling  the  wife  to  an 
ckbsolute  divorce.     (Id.) 

TTndttrtakingp  when  forfeited.] — The  midertaking  mentioned  in 
eection  901  is  forfeited,  by  the  commission  of  any  of  the  acts  which 
<3onstitute  the  person  by  whom  it  was  given  a  disorderly  person,  and .  in 
"fthe  case  of  a  person  described  in  the  seventh  and  eighth  subdivisions  of 
section  899,  by  his  playing  or  betting,  at  one  time  or  sitting,  for  money 
or  property  exceeding  the  value  of  two  dollars  aud  fifty  cents.  {Cods 
<lr.  Pro.,  §  904.) 

(10)  PRosBcumro  undbrtakiko. 

How  prosecuted,  and  proceeds  how  applied.] — ^When  an  under- 
staking  is  forfeited,  it  may  be  prosecuted  in  the  name  of  the  county 
superintendents  of  the  poor,  or  the  overseers  of  the  poor  of  the  town,  or 
5a  the  city  of  New  York,  in  the  name  of  the  corporation  of  that  city,  and 
"the  sum  collected  in  the  action  must  be  paid  into  the  county  or  city  treas- 
Tiry,  as  the  case  may  be,  for  the  benefit  of  the  poor.  {Code  Cr.  Pro.^ 
S  905.) 

When  new  security  may  be  required,  or  defendant  committed 
efter  recovery  on  undertaking.] — Upon  a  recovery  on  the  under- 
taking, the  court  in  which  it  is  had  may  require  from  the  defendant  new 
Becurity,  in  the  manner  provided  in  section  901,  or  if  he  fail  to  give  it, 
may  commit  him  in  the  manner  provided  in  section  903.    (Id.,  §  906.) 

In  the  city  and  county  of  New  York^  undertakings  given  by  persons  charged 
irith  being  disorderly  persons,  may  be  prosecuted  in  the  name  of  the  mayor,  alder- 
men and  commonalty  ;  and  the  amount  collected  shall  be  pidd  into  the  city  treasury, 
for  the  benefit  of  the  poor.    (Laws  of  1882,  ch.  410,  (  1501.) 
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by  any  two  justices  of  the  peace  of  the  county,  upon  giving  such  sure- 
ties for  good  behavior  as  were  originally  required  from  him.  (n)  (11) 
The  statute  makes  it  the  duty  of  jailers  to  lay  before  the  court  of 
sessions,  on  the  fii*st  day  of  its  meeting  next  after  the  commitment  of 
any  disorderly  pereon,  a  list  of  the  pei'sons  so  committed  and  then  in 
his  custody,  with  the  nature  of  their  offenses,  the  name  of  the  justice 

committing  them,  and  the  time  of  imprisonment,  (o)  (12) 
[  *594  ]     And  the  court  of  sessions  is*  to  inquire  into  the  ciccum- 

stanccs  of  each  case,  and  hear  any  proofs  that  may  be 
offered,  and  examine  the  record  of  conviction  ;  which  is  to  be  deemed 
presumptive  evidence  of  the  facts  therein  contained,  until  dis- 
proved, (v)  (13) 

(n)  1  U.  S.,  63^, «  6  ;  3  i<l.,  7th  ed.,  1949.  (v)  1  B.  S.,  639,  ^  8.  3  id.,  7th  ed.,  1949. 

(o)  III.,  J  7  ;  3  ill.,  7th  cd.,  1919. 

(11)   DlSCHARGB  OF   DEFENDANT. 

Defendant  committed  for  not  giving  security,  how  discharged.] 

—A  person  committed  as  a  disorderly  person,  on  faihire  to  give  security, 
may  be  discharged  by  any  two  justices  of  the  peace  or  police  justices,  in 
the  county,  upon  giving  security,  as  originally  required,  pursuant  to 
section  901.     {Code  Cr.  Pro.,  §  907.) 

In  the  city  of  New  York,  it  is  lawful  for  the  recorder,  or  either  of  the  police 
justices,  to  dischai'ge  any  disoi'derlV  i>er8on  on  his  or  her  entering"  into  a  bond  or 
recognizance  with  such  security,  and  to  such  an  amount,  as  may  be  deemed  pixjper, 
(but  if  not  thought  necessary  may  be  dispensed  with),  to  the  mayor,  aldermen,  and 
coramcmalty  of  the  city  of  New  York,  conditioned  that  such  disoi-derly  person  shall 
leave  the  state  within  a  ceHain  given  time,  to  be  specified  in  such  bond  or  recogni- 
zance, and  also  to  be  of  good  behavior  during  the  time  he  or  she  shall  I'emain  in  the 
said  city.  i>i*evious  to  his  or  her  leaving  the  same.  AU  such  bonds  or  I'ecognizances 
enterofl  into  as  aforesaid  shall  be  l(xlged  in  the  office  of  the  clerk  of  the  said  city  of 
Now  York  ;  and  on  a  breach  of  the  condition  thereof,  it  shall  be  lawful  to  sue  and 
recover  on  any  such  bond  or  i-ecognizance,  in  any  court  having  cognizance  thereof. 
(Laws  (.f  1S8U,  ch.  410.  }  14G0.) 

No  person  who  shall  have  been  convicted  as  a  disorderly  person,  as  afore- 
said, and  who  shall  have  been  committed  to  prison,  under  section  1456,  shall  be  dis- 
chiU'ged  thei-efrom  without  the  written  appi-oval  of  the  magistrate  making  the 
commitment;  except  he  be  discharged  by  a  coui-t  of  compocent  jurisdiction  or  other 
legal  proceedings  fo"  that  puriK)se.     (/d.,  §  1457.) 

(12)  Lists  of  disorderly  persons. 

Keeper  of  prison,  to  return  list  of  disorderly  persons  committed 
to  court  of  sessions.] — The  keej^er  of  every  prison  to  wliich  disorderly 
persons  may  be  committed,  must  return  to  the  court  of  sessions  of  the 
county,  on  the  first  day  of  each  term,  a  list  of  the  persons  so  committed 
and  then  in  his  custody,  with  the  nature  of  the  offense  of  each,  the  name 
of  the  magistrate  by  whom  he  was  committed,  and  the  term  of  his 
imprisonment.     {Code  Cr,  Pro.,  §  908.) 

(13)  Inquiry,  etc.,  by  court. 

Examination  of  the  case  by  the  court] — The  court  of  sessions  must 
thereupon  inquire  into  the  circumstances  of  each  case,  and  hear  any  proof 
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The  court  also  has  power  to  discharge  such  disorderly  person  from 
coufinemeut,  either  absolutely,  or  upou  receiviug  sureties  for  his  or 
her  good  behavior  ;  or  maj',  in  its  discretion,  authorize  the  county 
superintendents  of  the  poor,  or  the  ovei-seers  of  the  poor  of  any  town, 
or  the  commissioner  of  any  alms  house,  to  bind  out  such  disorderly 
persons  us  shall  be  minors,  in  some  lawful  calling  as  servants,  appren- 
tices, mariners  or  otherwise  imtil  they  shall  be  of  full  age  respectively ; 
or  to  contract  for  the  sei*vice  of  such  disorderly  pei-sons  as  shall  be 
of  full  age,  with  any  person,  us  laborers,  servants,  apprentices,  mari- 
ners or  otherwise,  for  any  teim  not  exceeding  one  year;  wliich 
binding  out  and  contracts  shall  be  as  valid  and  effectual  as  the 
indenture  of  any  apprentice  with  his  own  consent,  and  the  consent 
of  his  parents,  and  shall  subject  the  persons  so  bound  out  or  con- 
tracted, to  the  same  control -of  their  masters  respectively,  and  of  the 
court  of  general  sessions  of  the  peace,  as  if  they  were  so  bomid  as 
apprentices,  {id)  (14) 

Such  court  of  sessions  may  also  order  any  such  disorderly  person 
to  be  kept  in  the  common  jail  for  any  term,  not  exceeding  six  months, 
at  hard  labor ;  or  may  direct  that  during  any  part  of  the  time  of 
impiisonment,  not  exceeding  thirty  days,  such  offender  shall  be  kept 
on  bread  and  water  only,  (x)  CI 5) 

iw)  Id..  »  9.  (ar)  Id.,  610,  f  10. 

that  may  be  offered,  and  must  examine  the  record  of  conviction,  which 
is  evidence  of  the  facts  contained  in  it,  until  disproved.  (Code  Cr.  Pro.^ 
§  909.) 

(14)   DiSCHABGB  OR  BINDING  OUT. 

Court  may  discharge  or  anthoxiza  the  binding  ont  of  disorderly 
person.] — The  court  may  discharge  a  person  so  committed  from  impris- 
onment, either  absolutely  or  upon  his  giving  security  as  provided  in 
Bectiou  901,  or  if  he  be  a  minor,  may  authorize  the  county  superinten- 
dents of  the  poor,  or  the  overseers  of  the  poor  of  the  town,  or  in  the  city  of 
New  York,  commissioners  of  charities  and  corrections,  to  bind  him  out 
in  some  lawful  calling  as  a  servant,  apprentice,  mariner  or  otherwise, 
nntil  he^be  of  age  ;  or  if  he  be  of  age,  to  contract  for  his  service  with  any 
person,  as  a  laborer,  servant,  apprentice,  mariner  or  otherwise,  for  not 
exceeding  one  year.  The  binding  out  or  contract,  pursuant  to  this 
Wction,  has  the  same  effect  as  the  indenture  of  an  apprentice,  with  his 
own  consent  and  that  of  his  parents,  and  subjects  the  person  bound  out  or 
contracted,  to  the  same  control  of  his  master  and  of  the  court  of  sessions 
of  the  county,  as  if  he  were  bound  as  an  apprentice.  (Code  Cr.  Pro.. 
§910.) 

(^5)   CoiOnTMBNT  TO  PBI80N. 

Court  may  also  commit  him  to  prison.    Nature  and  duration 
^  ^nprisonment.] — ^The  court  may  also,  in  its  discretion,  order  a  per- 
il^ 


594  Pbocbedings  in  Criminai.  Caabs.  [Book  X. 

If  thci-c  be  no  means  provided  for  employing  offenders  at  hard 
labor,  the  court  may  direct  the  keeper  thereof  to  fumitih  such  employ- 
ment OS  it  shall  specify,  to  such  disorderly  persons  as  shall  bo 
committed  thereto,  either  by  a  justice  or  any  court,  and  for  that 
purpose  to  purchase  any  necessary  mw  materials  and  implements  not 
exceeding  in  amount  such  sum  as  the  coui-t  shall  prescribe,  and  to 
com]icl  such  pei'sons  to  perform  such  work  as  shall  bo  so  allotted  to 
them,  (y)  (IG) 

The  expenses  incuri'ed  in  pursuance  of  such  order  shall  l)o  paid  to 
the  keeper  by  the  county  treasurer,  on  the  pi*oduction  of  the  order 
of  the  court  and  an  account  of  the  materials  purchased,  verified  by 
the  oath  of  the  keeper,  (z)  (17) 

The  keeper  shall  sell  the  produce  of  such  labor,  and  shall  account 
for  the  iirst  cost  of  the  materials  purchased,  and  for  one-half  of  the 
surplus,  to  the  board  of  supei'visora,  and  pay  the  same  into  the  county 
treasury  ;  and  the  other  half  of  such  surplus  shall  1)6  paid  to  the  per- 
son earning  the  same,  on  his  or  her  discharge  from  imprisonment 
The  keeper  shall  account  to  the  court  whenever  I'equired,  for  all 

(y)  Id.,  i  11.  («)  Id.,  i  12.  8  id.,  7th  ed.,  1850. 

son  convicted  as  a  disorderly  person,  to  be  kept  in  the  county  jail,  or,  in 
the  city  of  New  York,  in  the  city  prison  or  penitentiary  of  that  city,  for 
a  term  not  exceeding  six  months  at  bard  labor.     {Code  Cr.  Pro.t  §  911.) 

(16)  COMPBLLING   OFFBNDBRS  TO  WORK;  PROCURINa  MATERIALS,   BTC. 

Order  to  procure  materials  and  implements,  and  to  compel  him 
to  i^rork.] — If  there  be  no  means  provided  in  the  prisoUi  for  employing 
the  offender  at  hard  labor,  the  court  may  direct  the  keeper  to  furnish  him 
such  employment  as  it  may  specify,  and  for  that  purpose,  to  purchase 
materials  and  implements,  not  exceeding  a  prescribed  value,  and  to  com"* 
pel  the  offender  to  perform  the  work  allotted  to  him.  The  expenses 
incurred  in  carrying  the  order  into  effect,  must  be  paid  to  the  keeper  by 
the  county  treasurer,  upon  the  delivery  trO  him  of  the  order  of  the  court, 
and  an  account  under  the  oath  of  the  keeper,  of  the  materials  and  imple- 
ments  furnished.     {Code  Cr.  Pro.,  §  912.)  / 

(17)  PaYMSNT  op  KXPBN8B8. 

Expenses  how  paid  fiDr.]— The  keeper  must  sell  the  produce  of  the 
labor  of  the  offender,  and  must  account  for  the  cost  of  the  materials  or 
implements  purchased,  and  for  one-half  of  the  surplus,  to  the  board  of 
supervisors,  and  pay  it  into  the  county  treasury,  and  pay  the  other  half 
of  the  surplus  to  the  person  by  whom  it  was  earned  on  his  discharge  from 
imprisonment.  He  must  also  account  to  the  court,  when  required,  for 
the  materials  and  implements  purchased,  or  for  the  disposition  of  the 
proceeds  of  the  labor  of  the  offender.    {Code  Cr.  Pro.^  §  918.) 
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mateidals  purchased,  and  for  the  disposition  of  the  proceeds  of  the 
earnings  of  such  offenders,  (a) 

Search  of  person  committed,^  Any  magistrate,  by  whom  any  dis- 
orderly pei'son  shall  be  committed,  may  cause  such  pei-son  to  be 
searched,  for  the  purpose  of  discovering  any  property  he  may  have  ; 
and  if  any  property  be  found,  the  same  may  be  taken  and  applied  to 
the  support  of  such  person  while  in  confinement,  {b) 

3.    Jogglen,  and  the  ezhibitioii  of  ihows. 

No  person  shall  exhibit  or  perform  for  gain  or  profit,  any  puppet- 
show,  any  wire  or  rope  dance,  or  any  other  idle  shows,  acts,  or  feats, 
which  common  showmen,  mountebanks  or  jugglei-s  usually  practice 
or  perform;  and  no  owner  or  occupant  of  any  house,  outhouse, 
yard,  field  or  other  place  shall  furnish  or  allow  the  siime  to  be  used 
for  the  accommodation  of  such  exhibition  or  performance.  Who- 
ever shall  offend  against  either  of  these  provisions,  shall  forfeit 
twenty-five  dollars  for  each  offense,  to  be  recovercd,  by  and  in  the 
name  of  the  overseers  of  the  poor  of  the  town  where  the  offense  is 
committed,  (r) 

The  penalties  in  the  preceding  section  shall  also  apply  to  and  be 
"recovered  of,  any  person  who  shall  exhibit,  for  gain  or  profit,  any 
3)ainting,  any  animal  or  other  natural  or  artificial  curiosity,  or  any 
other  thing  not  prohibited  in  the  foregoing  section,  in  any  town, 
without  having  first  obtained  permission  in  writing  for  that  purpose, 
signed  by  two  justices  of  the  peace  of  the  town,  in  which  license  the 
nature  of  such  exhibition  must  be  described,  and  for  the  granting  of 
which  no  fee  or  reward  shall  be  taken,  {d)  (18) 

(a)  Id.,  f  13.  (0  1  R.  S.,  660,  II.  8  id.,  7th  ed.,  1058. 

(6)  8  B.  S.,  746, 1  29.  3  id.,  7th  ed.,  2576.         (d)  Id.,  I  2.  8  id.,  7th  ed.,  195S. 

(18)  JUGGLBBS  ;  CONCERTS  ;  DRAMATIC  BNTBRTAI5MKNT8  ;  CIRCU8K8  ;  ACROBATIC  PBB- 
V0BMANCB8  OR  BXHIBITIOMS ;  KBGBO  MINSTRBLSY,  OR  DANCING;  THROWING  KNIVBS  OB 
8B00TING  ;   BOPB-DANCING,  ETC. 

Certain  amusements  forbidden  until  ^iceiwcd.]— The  act  of  1862  (ch.  281),  "to  regru- 
late  places  of  public  amusement  in  the  cities  and  incoi'porated  villages  of  this  state," 

Srovities  (}  1)  that  it  shall  not  be  lawful  to  exhibit  to  the  public  in  any  building-,  gar- 
en  or  grounds,  concert  room,  or  other  )dace  or  room  within  the  city  of  New  York, 
any  interlude,  tragedy,  comedy,  oiHJi*a,  ballet,  play,  fai-ce,  negro  minsti-elsy,  negro 
or  other  dancing,  or  any  other  entertainment  of  the  stage,  or  any  part  or  ])arts 
therein*  or  any  equestrian,  cii*cus  or  dramatic  performance,  or  any  j)ei'formance  of 
Jagiglers,  or  rope-dancing  acrobats,  until  a  license  for  such  exhibition  shall  have 
been  first  had  and  obtained  pursuant  to  and  at  the  same  rate  provided  for  theatrical 
performancefl,  by  the  act  of  February  1,  1839.  And  every  manager  or  proprietor 
of  any  such  exhibition  or  performance,  who  shall  neglect  to  take  out  such  hcense, 
or  consent  to,  cause,  or  allow  any  such  exhibition  or  performance,  or  any  single  one 
of  them,  without  such  license,  and  every  person  aiding  in  such  exhibition,  and  every 
owner  or  lessee  of  any  building,  pai-t  of  a  building,  g-ai^den,  |p*ounds,  concert  room 
or  other  room  or  place,  who  shall  lease  or  let  the  same  for  the  purpose  of  any  such 
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Under  the  above  sections  of  the  statute,  the  supreme  court  have 
decided  that  circus  jper/oi'mers  are  liable  to  the  penalty  given  by  the 

exhibition  or  perfoiinance,  or  assent  that  the  same  be  xised  for  any  such  purpose, 
except  as  permitted  by  such  license,  and  without  such  license  having  been  previ- 
ously obtained  and  then  in  foi'tse,  if  the  same  shall  be  used  for  such  purpose,  shall 
incur  the  i>enalties  and  be  subjected  to  the  proceedings  for  an  injunction  provided 
for  by  the  other  provisions  contained  in  the  said  act,  which  penalty  the  Society  for 
the  Reformation  of  Juvenile  Delinquents  in  said  city  are  hereby  authorized  to 
prosecute,  sue  for  and  recover  for  the  use  of  the  said  society,  in  the  name  of  the 
people  of  the  state  of  New  York.     (3  R.  8.,  7th  ed.,  1958.) 

By  section  2,  the  seUing  of  liquor^  and  the  employment  of  female  waiters  upon  the 
premises,  etc.,  is  prohibited. 

Section  3  relates  to  the  giving  and  revoking  of  licenses. 

Section  4  specifies  what  violations  of  the  act  shall  be  deemed  misdemeanors,  and 
prescribes  the  punishment. 

I>yty  of  chief  of  police,  and  other  officers,] — It  is  the  duty  of  every  chief  of  police, 
sherifl^  deputy  shenflf,  constable,  captain  of  police,  policeman  and  every  other  i>olice 
officer,  to  enter  at  any  time  said  places  of  amusement,  and  to  arrest  and  convey  any 
person  or  persons  violating  any  provision  of  this  act,  forthwith,  before  any  police 
justice  or  recorder  or  m^istrate  having  jurisdiction  in  said  city,  there  to  be  dealt 
with  according  to  law.     ((  5.) 

By  section  o  it  is  declared  that  the  provisions  of  this  act  shall  apply  to  all  the 
cities  and  incorporated  villages  of  this  state,  etc. 

Acrobatic  exhibitions,] — The  act  of  1871  (ch.  259)  "in  relation  to  acrobatic 
exhibitions,"  pi-ovides  (}  1)  that  it  shall  not  be  lawful  for  the  proprietor,  lessee  or 
occupant  of  any  hall,  assembly-room,  or  other  place  where  acrobatic  exhibitions  are 
had,  to  suffer  or  permit  any  acrobat,  rope-walker  or  other  performer,  to  perfonu  on 
any  trapeze,  tight-rope,  wire,  pole  or  other  aci'obatic  contrivance,  without  net-work 
or  other  sufficient  means  of  protection  fi*om  danger  by  falling  or  other  accident.  (3 
R.  8.,  7th  ed.,  1959.) 

Each  and  every  proprietor,  lessee  or  occupant  of  such  hall,  assembly-room 

or  other  place  where  aci-obatic  exhibitions  are  had,  and  every  other  person  violating 
any  of  the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  on  conviction,  pay  a  fine  of  $250,  for  the  fii*st  offense,  and  $250  for  each  subse- 
quent offense,  and  in  addition,  imprisonment  for  not  less  than  thi-ee  months,  nor 
exceeding  one  year ;  and  in  addition  shall  be  held  liable  for  all  injuries  occurring  to 
any  acrobat  or  other  performer  as  aforesaid,  i-esulting  from  any  violation  of  this  act. 
(Id.,  5  2 ;  3  R.  S.,  7th  ed.,  1960.) 

Policemen,  constables,  marshals,  sheriffs  and  their  deputies,  superintendents 

of  public  buildings,  and  inspectors  of  buildings,  learning  or  knowing  of  any  such 
violation,  shall  immediately  arrest,  or  cause  to  be  arrested,  all  i)er8ons  so  violating 
the  provisions  of  this  act.     (Id.,  §  3.) 

Thnming  knives,  etc,  and  shooting  at  individuals.'] — The  act  of  1870  (ch.  227), 
**  for  the  protection  of  life  and  liml),*'  provides  (J  1)  that  it  shall  not  be  lawful  for 
any  lessee  or  occupant  of  any  place  of  amusement,  or  any  plat  of  ground  or  build- 
ing, to  use  or  allow  the  same  to  be  used  for  the  exhibition  of  skiU  in  throwing  a 
knife  or  knives,  sword  or  swords,  or  any  sharp  instrument  at  or  towards  any  human 
being  ;  nor  shall  it  be  lawful  for  any  such  lessee  or  occupant  to  permit  or  allow,  for 
the  same  purpose,  the  use  of  a  bow-gun,  pistol  or  other  firo-arm  of  any  description 
whatever  to  be  discharged  or  aimed  at  or  towards  any  human  being.  (3  R.  S.,  7th 
ed.,  1960.) 

A  violation  of  any  of  the  provisions  of  this  act  shall  be  a  misdemeanor. 

ad.,  5  2.) 

All  fines  recovered  under  the  provisions  of  this  act  shall  be  paid  to  the  county 

treasurer  of  the  respective  counties  where  such  violation  occurs,  for  the  support  of 
thepoor  in  such  counties.     (Id.,  J  3.) 

The  Code  of  Criminal  Procedure  classifies  jugglers,  common  showmen  and 
mountebanks,  who  exhibit  or  perform  for  profit,  puppet-shows,  wire  om)pe  dancers, 
OP  other  idle  shows,  acts  or  feats,  among  disorderlij  persons.     (§  899,  sub.  (  6.) 

Subsequent  sections  provide  for  their  arrest,  giving  security,  conviction  and  pun- 
ishment.    (}}  900  to  913.) 

See  Disorderly  Pbrsons. 
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fii-st  sectiou,  if  they  exhibit  without  liceiise.  And  that  the  total 
pi-ohibitiou  of  shows,  &c.,  exteudd  only  to  lliose  euumcrated  in  the 
fii'st  sectiou  of  the  act.  All  othei-s  may  be  exhibited,  if  a  license  Lg 
obtaiaed.  (e) 

4.  XMiorderly  pnctioes  on  pnblio  oooasioiiji  and  holidayi,  and  in  tavenlJ^  vesselt, 

and  oanal  boaU. 

No  person  shall  fire  or  discharge  any  gun,  pistol,  rocket,  squib, 
citCckcr,  or  other  firework,  within  a  quarter  of  a  mile  of  any  build- 
ing, on  the  25th  day  of  December,  on  the  last  day  of  December,  on 
the  fii'st  day  of  January,  or  on  the  2 2d  day  of  February 
in  any  *year  ;  or  on  the  fourth  day  of  July,  or  such     [  *595  ] 
other  day  as  shall,  at  the  time,  be  celebrated  as  the  anni- 
versary of  American  independence,  without  the  order  of  some  oflGlcer 
of  the  militia,  while  in  the  course  of  military  exercises.     Every 
person  ofTcntling  against  these  provisions  is  to  forfeit  the  sum  of  five 
<lollai*s,  to  be  recovered  by  any  pei-son  who  will  prosecute  in  the 
name  of  the  overseers  of  the  poor,  with  their  consent,  and  under 
"tiieir  direction,  for  the  use  of  the  poor.  (/) 

Gambling  tables  atparadesy  elections^  <j6c.]     It  is  also  provided  by 
statute,  that  on  the  day  of  any  militia  parade  or  rendezvous,  or  of 
^ny  town  meeting,  or  of  any  annual  or  special  election,  or  on  the 
^\sky  of  the  assembling  of  any  inhabitants  of  this  state  to  celebrate 
^Che  amiiversary  of  American  independence,  no  pei'son  shall  expose 
'^o  the  public,  or  have  in  his  possession  within  half  a  mile  of  the 
^lace  of  such  parade,  rendezvous,  town  meeting,  election  or  celebra- 
tion, any  eo-table,  wheel  of  foituue,  or  other  gaming  table  or  gaming 
3iiachiue  or  box.     Every  person  offending  against  this  provision  shall 
forfeit  twenty-five  dollars,  to  be  recovered  by  and  in  the  name  of  the 
overseers  of  the  poor  of  the  town  where  the  offense  was  committed, 
:ibr  the  use  of  the  poor,  {g) 

And  it  is  made  the  duty  of  all  sherifls,  and  of  all  other  executive, 
judicial,  or  ministerial  officers  concerned  in  the  administration  of 
justice,  to  break,  burn,  or  otherwise  destroy  eveiy  such  table,  box, 
and  machine,  so  exposed  or  possessed  contrary  to  the  provisions  of 
the  last  foregoing  section.  (A)  (19) 

«)  IS  Wend  ,  S83.  ig)  Id.,  S  4. 

(/)  1  R.  S..  660,  f  3  ;  3  id.,  7th  ed.,  1961.  (A)  Id.,  S  6. 


^  (19)  The  Code  of  Criminal  Procedure  classifies  i)er8ons  who  have  no  visible  profes- 
aon  or  calling,  by  which  to  maintain  themselves,  but  who  do  so,  for  the  most  part, 
by  gaming ;  x>ersons  who  keep,  in  a  public  highway  or  place,  an  apparatus  or 
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Gaming y   cock-figlUing^  c6c.,  in  iaveiT^  groome$  and   vessels.^ 
There  shall  not  be  allowed  or  8uffei*ed  any  cock-tightuig,  playiug 
with  cards  or  dice,  or  any  kind  of  gaining  by  lot  or  chance,  within 
any  house  kept  as  a  public  inn  or  tavern,  or  in  any  grocery,  or  other 
place  where  spirituous  liquors  shall  be  licensed  to  Ik3  sold  ;  nor  shall 
there  be  any  playing  with  cards  or  dice  for  gain  or  money,  or  any 
kind  of  gaming  by  lot  or  chance,  on  board  any  vessel  used  for  the 
transportation  of  passengei-s,  or  on  board  any  packet,  or  other  boat 
employed  in  the  conveyance  of  passengers  on  any  canal ;  nor  shall 
any  billiard  table  or  other  giiniing  table  be  kept  on  board  such  vessel 
or  boat,  or  within  such  house  or  place,  or  in  any  outhouse,  yard  or 
garden  belonging  to  such  house  or  place.  (/) 

The  master  of  any  vessel  or  boat,  and  the  keeper  of  any  inn, 
tavern,  grocery  or  other  place  where  spirituous  liquors  are  licensed 
to  be  sold,  who  shall  offend  against  either  of  these  provisions  shall 
forfeit  ten  dollars  for  each  ollense,  to  be  recovered  by  and  in  the 
name  of  the  overseers  of  the  poor  of  the  town  where  any  such 
offense  shall  be  committed  by  the  keeper  of  an  mn,  taveni,  groceiy, 
or  other  place  before  mentioned,  and  by  and  in  the  mime  of  the  over- 
Bed's  of  any  town,  where  the  offense  shall  be  conunittcd  by  any 
master  of  a  vessel  or  boat,  (/j)  (20) 

[*590]  *5.    Betting  and  gaming. 

Every  person  who  shall  at  one  time  or  sitting,  win,  by  playing  at 
any  game,  of  any  one  or  more  persons,  any  sum  or  value,  shall  forfeit 
five  times  the  value  of  the  money  or  other  things  so  won,  to  bo 
recovered  by  and  in  the  name  of  the  ovei*seei*s  of  the  poor  of  the 

(<)  III.,  *  6.  (k)  III.,  ♦  7.    3  n.  S.,  7th  otl.,  11)62. 


device  for  the  purpose  of  g-aming",  or  who  go  al>oiit  exhibiting'  tricks  or  gaming',  there- 
with ;  and  pei-sous  who  play,  in  a  public  highway  or  i)lace,  with  cards,  dice  or  other 
apparatus  or  device  for  gaining,  among  disorderly  persona,     (§  899,  sub.  5,  7,  8.) 

Subsequent  sections  pro\ide  for  their  arrest,  giving  security,  conviction  and 
punishment.     (§J  900  to  913.) 

See  DisoRDBRLT  Persons. 


J 20)  Duty  of  mastexB  to  suppress  gambling  on  board  tibieir 
s.] — If  the  commander,  owner  or  hirer  of  any  vessel  or  float,  knowingly 
permits  any  gambling  for  money  or  property  on  board  such  vessel  or  float, 
or  if  he  docs  not,  ui)on  his  knowledge  of  the  fact,  immediately  prevent 
the  same,  he  is  punishable  by  a  iine  not  exceeding  Ave  hundred  dollars ; 
and  in  addition  thereto  is  liable  to  any  party  losing  money  or  property 
by  means  of  gambling  in  violation  of  this  section,  in  a  sum  equal  to  the 
money  or  property,  to  be  recovered  in  a  civil  action.    (Penal  Codej  §  350.) 
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town,  for  the  use  of  the  poor.  (I)  (21)  Eveiy  person  who  shall  win 
or  lose  at  play,  or  by  bettmg,  at  auy  time,  the  sum  or  value  of  $25 
or  upwards,  within  the  space  of  twenty-four  hours,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction,  bhall  be  fined  not  less 
than  five  times  the  value  or  sum  so  lost  or  won  ;  which,  after  deduct- 
ing such  reasonable  charges  of  the  prosecutor  and  witnesses  as  the 
court  shall  allow,  shall  be  paid  to  the  overseers  of  the  poor  of  the 
town  where  the  ofiensc  was  committed  for  the  benefit  of  the 
poor,  {m)  (22) 

Every  pei-son  who  shall,  by  playing  at  any  game,  or  by  betting 

on  the  sides  or  hands  of  such  as  do  play,  lose  at  any  time  or  sitting, 

the  sum  or  value  of  $25  or  upwards,  and  shall  pay  or  deliver  the 

aame  or  any  part  thereof,  may  within  three  calendar  months  after 

such  payment  or  delivery,  sue  for  and  recover  the  money  or  value 

erf  the  things  so  lost  and  paid  or  delivered,  from  the  winner  thereof,  (n) 

Xn  case  the  perscm  losing  such  sum  or  value  shall  not,  within  the 

-fii^me  aforesaid,  in  good  faith  and  without  collusion,  sue  for  the  sum 

value  so  by  him  lost  and  paid  or  delivered,  and  prosecute  such 

•jit  to  effect  without  unreasonable  delay,  the  overseers  of  the  poor 

Mfi   1  R.  8.,  60B, » 13.  8  M.,  7th  ed.,  1968.       (n)  Id.,  1 14. 
€m)  Id., i  13.  8  id.,  7th  ed.,  1963. 


(21)  Bncting  payment  of  money  won  at  play.] — ^A  person  who 

^scacts  or  receives  from  anotheri  directly  or  indirectly,  any  money  or 

O'fclier  valuable  thing,  by  reason  of  the  same  having  been  won  by  play- 

at  cards,  faro,  or  any  other  game  of  chance,  or  any  bet  or  wager 

SLtever  upon  the  hands  or  sides  of  players,  forfeits  five  times  the 

"^li^e  of  the  money  or  thing  so  exacted  or  received,  to  be  recovered  in  a 

^iv-il  action,  by  the  persons  changed  with  the  support  of  the  poor  in  the 

pla^se  where  the  offense  was  committed,  for  the  benefit  of  the  poor.  (Penal 

"■    "    §340.) 


<!S22)  Wimning  or  losing  upward  of  twenty-five  dollars.] — A. 
P^i^won  who  wins  or  loses  at  play  or  by  betting,  at  any  time,  the  sum  or 
J*-l  ue  of  twenty-five  dollars  or  upwards,  within  the  space  of  twenty-four 
"<>^T8,  is  punishable  by  a  fine  not  less  than  five  times  the  value  or  sum 
*>^  lost,  or  won,  to  be  recovered  in  a  civil  action,  by  the  persons  charged 
^t;li  the  support  of  the  poor  in  the  place  where  the  offense  was  com- 
^tted,  for  the  benefit  of  the  poor.    (Id.,  §  341.) 

See  Code  Cr.  Proc,  §  56. 

'-  Of  this  offense,  courts  of  special  sessions,  except  in  the  city  and 

•^y^ty  of  New  York  and  the  city  of  Albany,  have  exclusive  jurisdiction. 
(Chde  qf  Cr.  Pro.,  §  56,  sub.  31.) 
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of  the  town  where  the  ofi'eiise  was  coimnittcd  may  sue  for  and  recover 
the  sum  or  value  so  lost  and  paid,  together  with  ti*eble  the  said  sum 
or  value,  from  the  wiimer,  for  the  benefit  of  the  poor,  (o) 

Cheating  at  games.^  Any  ixii-son  who  shall,  by  any  fraud  or 
unlawful  device  or  ill  piiictice  whatsoever,  while  playing  at  any  game, 
or  while  bearing  a  share  in  the  w^agei-s  played  for,  or  while  betting 
on  the  bides  or  hands  of  such  as  play,  win  or  acquire  to  himself  or  to 
any  other,  any  sum  of  money,  or  other  valuable  thing,  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction,  shall  be  deemed  infam- 
ous, {p)  (23) 

Ofende7's  as  vninesses.]  No  person,  other  than  the  parties  in  the 
cause,  shall  be  incapacitated  or  excused  from  testifying,  touching  any 
offense  committed  against  any  of  the  foregoing  provisions  relating  to 
gaming,  by  reason  of  his  having  played,  betted  or  staked,  at  any 
game,  as  herein  prohibited ;  but  the  testimony  of  any  such  i)ersou 
shall  not  be  used  against  him  in  any  suit  or  prosecution  hereby 
authorized.  ((2) 

Any  person  offending  against  any  of  the  provisions  con- 
tained in  this  aiticle,  who  shall  be  admitted  and  examined  as  a 
witness,  in  any  court  of  record,  to  sustain  any  suit  or  prosecution 
herein  authorized,  may,  by  rule  of  the  court,  be  discharged  from  all 
penalties  by  reason  of  such  offense,  if  such  person  hath  not  before  been 
convicted  thereof,  or  of  a  similar  offense,  and  if  it  ap^^ear  to  the  court 
satisfactorily,  that  such  pei-son  was  duped  or  enticed  into  the  com- 
mission of  the  offense,  by  those  against  whom  he  shall  testify,  (r) 

(o)  Id.,  J  15.  (q)  Id.,  663,  i  18. 

(p)  Id.,  f  11.  (r)  Id.,  664,  i  21.  8  R.  S.,  7th  ed.,  1964. 


(23)  Winning  at  play  by  fraudulent  means.] — ^A  person  who,  by 
any  fraud,  or  false  pretense  whatsoever,  while  playing  at  any  game,  or 
while  having  a  share  in  any  wager  played  fur,  or  while  betting  on  the 
sides  or  hands  of  such  as  play,  wins  or  acquires  to  himself,  or  to  any 
other,  a  sum  of  money  or  other  valuable  thing,  is  guilty  of  a  misde- 
meanor.    {Peyial  CodSj  §  339.) 

See  Code  Cr.  Proc.,  }  57 

Cheating  at  games.] — ^By  the  Code  of  Criminal  Procedure^  cheating 
at  games  is  classed  among  the  misdemeanors  of  which  courts  of  specif 
sessions,  except  in  the  city  and  county  of  Xew  York  and  the  city  of 
Albany,  have  exclusive  jurisdiction  to  hear  and  determine.  (§  66. 
sub.  30.) 
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See  also,  as  to  the  duty  of  justices,  under  the  act  of  1851,  **  more 
effectually  to  suppress  gambling,"  ante,  p.  506.  (24) 

When  urdawfnl.']     All  wagens,  bets  or  stakes  made  to  depend  upon 

any  race,    or  upon  any  gaming  by   lot   or  chance,   or  upon  any 

lot,  chance  or  casualty,  or  unknown  or  contingent  event  whatever, 

shall  be  unlawful.     All  contracts  for  or  <on  account  of  any  money  or 

pitoperty,  or  thing  in  action,  so  wagered,  bet  or  staked,  shall  be 

Toid.  (.9) 

Property  staked  may  be  recovered,!^     Any  person  who 

fihall  pay,  deliver  or  deposit  any  money,  property  or  thing  in  action, 

iipon  the  event  of  any  wager  or  bet  herein  prohibited  may  sue  for 

^nd  recover  the  same  of  the  winner  or  person  to  whom  the  same 

ishall  be  paid  or  delivered,  and  of  the  stakeholder  or  other  pei*son  in 

"^yhose  hands  shall  be  deposited  any  such  wager,  bet  or  stake,  or  any 

jpart  thereof,  whether  the  same  shall  have  been  paid  over  by  such 

jstakeholder  or  not,  and  whether  any  such  wager  be  lost  or  not.  {() 

The  two  last  sections  shall  not  be  extended  so  as  to  pro- 

Jtiibit  or  in  any  way  to  affect  any  insurance,  made  in  good  faith,  for 

security  or  indemnity  of  the  party  insured ;  nor  to  any  contr*ict 

bottomry  or  respondentia,  {u) 

JBets^  wagers  and  pool-selling  on  horse-racing^  elections,  etc,^     The 

of  1877  (ch.  178,)  **  in  relation  to  bets,  wagei-s  and  pools,"  pro- 

that  any  person  who  shall  keep  any  room  or  building,  or  any 


€«)  1  R.  8.,  662. »  8.  3  id.,  7th  od  ,  1962.  (u)  Id.,  S 10. 

<«>   Id.,  f9. 


(24)  6bT8,  WAOKB8  AXD  POOLS. 

le  PeTud  Code  provides  as  follows : 

,  eta,  on  horse  races,  etc.] — ^A  person  who  keeps  any  room, 

■i^^d,  tenement,  tent,  booth  or  building,  or  any  part  thereof,  or  who 

^^ciupies  any  place   upon  any  public  or  private  grounds  within  this 

ffc»^i-te,  with  books,  apparatus  or  paraphernalia,  for  the  purpose  of  record- 

i^^g  or  registering  bets  or  wagers,  or  of  selling  pools,  and  any  person 

^^^0  records  or  registers  bets  or  wagers,  or  sells  pools  upon  the  result  of 

J*^3^  trial  or  contest  of  skill,  speed  or  power  of  endurance,  of  man  or 

^^^^8t,  or  upon  the  result  of  any  political  nomination,  appointment  or 

©lection;  or  being  the  owner,  lessee  or  occupant  of  any  room,  shed,  ten- 

®*^*^ent,  tent,  booth  or  building,  or  part  thereof,  knowingly  permits  the 

^^•^ne  to  be  used  or  occupied  for  any  of  these  purposes,  or  therein  keeps, 

^^^clibits  or  employs  any  device  or  apparatus  lor  the  purpose  of  recording 

^^  registering  such  bets  or  wagers,  or  the  selling  of  such  pools,  or 

^^^^comes  the  custodian  or  depositary  for  hire  or  reward,  of  any  money, 

P^t)perty  or  thin?  of  value  staked,  wagered  or  pledged  upon  any  such 

^^sult,  is  punishable  by  imprisonment  for  one  year,  or  by  fine  not  exceed- 

ix^  two  thousand  dollars,  or  both.    (§  351.) 
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part  or  portion  of  any  room  or  building,  or  occupy  any  place  upon 
public  or  private  grounds  anywhere  witliin  the  state,  with  apparatus, 
books  or  paraphernalia,  for  the  purpose  of  recording  or  registering 
bets  or  wagci-s,  or  of  selling  pools,  and  any  person  who  shall  record 
or  register  bets  or  wagers,  or  sell  pools  upon  the  result  of  any  trial 
or  contest  of  skill,  speed  or  power  of  endui-auce,  of  man  or  beast, 
or  upon  the  i;esult  of  any  political  nomination,  appointment  or  elec- 
tion, or,  being  the  owner,  lessee  or  occupant  of  any  such  room, 
building,  or  part  or  portion  thereof,  shall  knowingly  permit  the  same 
to  be  used  or  occupied  for  any  of  the  puq^oses  aforesaid,  or  shall 
therein  keep,  exhibit  or  employ  any  device  or  appamtus  for  the  pur- 
pose of  registering  or  recording  such  bets  or  wagei-s,  or  the  selling  of 
such  pools,  or  shall  become  the  custodian  or  depositary  for  hire  or 
reward,  of  any  money,  property  or  thing  of  value  staked,  wagei-ed  or 
pledged,  as  aforesaid,  upon  any  such  result,  such  person  shall  be 
deemed  guilty  of  a  misdemeanor,* and  shall,  upon  conviction,  be 
pmiished  by  imprisonment  in  the  county  jail  for  not  more  than  one 
year,  or  by  fine  not  exceeding  $2,000,  or  by  both  such  fine  and 
such  imprisonment,  (f) 

6.    Raffling. 

No  person  shall  set  up  or  propose  any  money,  goods,  chattels,  or 
things  in  action,  to  be  raflled  for,  or  to  be  distributed  by  lot  or 
chance  to  any  person  who  shall  have  paid  or  contracted  to  pay,  any 
valuable  consideration  for  the  chance  of  obtaining  such  money,  goods, 
or  things  in  action.  Any  pereon  oflfending  against  this  provision  shall 
forfeit  three  times  the  sum  of  nionciy,  or  value  of  the  article  so  set 
up,  together  with  the  sum  of  ten  doUara,  to  be  recovei'ed  by  and  in 
the  name  of  the  ovei*seers  of  the  poor  of  the  town  where  the  ofiTense 
was  committed,  (w) 

No  pei^on  shall  raffle  for  any  sum  of  money,  goods,  or  things  in 
action,  or  become  interested  in  the  distribution  of  any  money, 
goods,  or  things  in  action,  by  lot  or  chance.  Whoever  offends  against 
this  provision  shall  forfeit  ten  dollars,  to  be  recovered  as  directed  in 
the  preceding  section,  (x) 

All  contracts,  agreements  and  securities  given,  made  or  executed 
for  or  on  account  of  any  raffle,  or  distribution  of  money,  goods,  ot 
things  in  action,  for  the  payment  of  any  money,  or  other  valuable 

{V)  8  R.  8..  7th  ed.,  283S.  («)  Id.,  §  S8. 

{w)  1  K.  S.,  685, » 22.  8  id    7tti  ed.,  1907. 
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thing,  in  consideration  of  a  chance  in  such  raffle  or  distribution,  or 
for  the  delivery  of  any  money,  goods,  or  things  in  action,  so  mffled 
for,  or  agreed  to  be  distributed  as  aforesaid,  sliall  be  utterly  void,  (y) 
Any  person  who  shall  have  paid  any  money,  or  valuable  thing,  for 
a  chance  or  interest  in  any  such  I'uffle  or  distribution,  as  is  prohibited 
by  the  precednig  sections,  may  sue  for  and  recover  tlie  same  of  the 
person  to  whom  such  payment  or  delivery  was  made,  (z)  (25) 

?•    Racing  of  animalit. 

All  running,  trotting,  or  pacing  of  hoi-ses,  or  any  other  animals,  for 
any  bet  or  stiikes,  in  money,  goods,  or  other  valuable  thing,  or  for 
any  reward  to  be  given  to  the  owner  or  rider  of  any  animal  which 
shall  ,excell  in  speed,  excepting  such  as  are  by  special  laws  for  that 
purpose  expressly  allowed,  shall  be  deemed  I'acing  within  the  mciming 
of  this  article,  and  are  hereby  declared  to  be  common  and  public 
nuisances  and   misdemeanors ;  and   all   parties   concerned   thereiuf 
eitlier  as   authors,   betters,  stakers,    stakeholders,  judges 
^*  to  determine  the  sj^ced  of  the  animals,  riders,  contrivers,     [  *  597  ] 
or  abettors  thereof,  shall  bo  deemed  guilty  of  a  misde- 
icieanor,  and  shall  be  punished  by  fine  not  exceeding  $500.  or  by 
xmprisonment  not  exceeding  one  year,  (a)  (26) 

(y)  Id.. » 24.  (a)  1 B.  8..  672,  » 59.  8  id.,  7th  ed.,  1971. 

(«)  Id.,  J  25. 

(2.5)  See  also  Lottbribs* 

By  the  Penal  Code^  a  "  lottery  "  is  defined  as  a  scheme  for  the  distri- 
V>ution  of  property  by  chance,  among  persons  who  have  paid,  or  agreed 
't^  pay,  a  valuable  consideration  for  the  chance,  whether  called  a  lottery, 
'V^sffle^  or  gift  enterprise  or  by  some  other  name.     (§  328.) 

(26)  Racing  of  anlmalfl  for  stake.]— All  racing  or  trial  of  speed 
iDetween  horses  or  other  animals  for  any  bet,  stake  or  reward,  except 
Nuchas  is  allowed  by  special  laws,  is  a  public  nuisance ;  and  every  per- 
son acting  or  aiding  therein,  or  making  or  being  interested  in  any  such 
•\>et,  stake  or  reward,  is  guilty  of  a  misdemeanor ;  and  in  addition  to 
"the  penalty  prescribed  therefor,  he  forfeits  to  the  people  of  this  state,  all 
title  or  interest  in  any  animal  used  with  his  privity  in  such  race  or  trial 
xA  speed,  and  in  any  sum  of  money  or  other  property  betted  or  staked 
Tipon  the  result  thereof.  {Penal  Code,  §i352.) 
See  }  275,  sub.  3. 

By  the  Code  of  Criminal  Procedure,  the  unlawfully  running,  trotting  or 
pacing  of  horses  or  any  other  animals,  is  classed  among  the  misdemean- 
ors of  which  courts  of  special  sessions,  except  in  the  city  and  county  of 
New  York  and  the  city  of  Albany,  have  exclusive  junsdiction  to  hear  and 
detemiine.    (§  66,  sub.  11.) 


597  Proceedinqs  in  Criminal  Casbb,  [BookX. 

It  is  made  the  duty  of  all  officers  concerned  in  the  admiuistration 
of  justice  to  attend  at  the  place  where  they  shall  know  or  be  informed 
that  any  race  is  about  to  be  run,  contrary  to  the  provisions  of  law, 
and  there  give  notice  of  the  illegality  thereof,  and  endeavor  to  pre- 
vent such  race  by  dispei*sing  the  peraons  collected  for  the  purpose  of 
attending  the  same,  and  by  all  other  ways  and  means  in  their  power. 
Upon  their  own  view  of  any  persons  offending  against  the  provisions 
of  the  preceding  sections,  as  well  as  upon  the  testimony  of  others, 
such  judges  and  justices  shall  issue  warrants  for  the  immediate  appi*e- 
hension  of  the  persons  so  offending ;  to  the  end  that  they  may  be 
compelled  to  enter  into  recognizances,  with  sufficient  sureties  for  their 
good  behavior,  and  for  their  appearance  at  some  proper  court,  to 
answer  for  the  said  offense.  (6) 

Everj^  person  who  shall  contribute,  or  solicit  any  other  person  to 
contribute  or  collect,  any  money,  goods,  or  things  in  action,  for  the 
purpose  of  making  up  a  purse,  plate  or  other  valuable  thing  to  be 
raced  for  by  any  animal,  contrary  to  law,  or  to  be  given  to  the  owner 
or  nder  of  any  animal  so  racing,  contrary  to  law,  shall  forfeit  $25,  to  be 
sued  for  and  recovered  by  and  in  the  name  of  the  ovei'scei's  of  the 
poor  of  the  town  where  the  offense  may  be  committed,  (c) 

The  owner,  in  the  whole  or  in  part,  of  any  animal  that  shall  be 
used  or  employed,  by  his  pcnnission  or  privity,  in  racing,  contrary 
to  law,  shall  forfeit  the  value  of  the  animal  so  employed.  Every 
person  concerned  in  laying  any  bet  or  wager  upon  the  event  of  any 
illegal  race,  or  in  contributing  to  the  stakes  to  be  awarded  upon  any 
such  event,  shall  forfeit  the  amount  of  the  bet  or  wager  so  made,  or 
of  the  sum  or  thing  so  contributed.  The  said  forfeiture  may  be  sued 
for  and  recovered  by  the  overseers  of  the  poor  of  the  town  where  the 
offense  may  be  committed,  (d) 

8.    Pro£Euie  ouning  and  swearing. 

Every  person  who  shall  profanely  curse  or  swear,  shall  forfeit  one' 
dollar  for  every  offense.  If  the  offense  be  committed  in  the  presence 
and  hearing  of  any  justice  of  the  peace,  mayor,  recorder  or  alderman 
of  any  city,  while  holding  a  court,  a  conviction  of  the  offender  shall 
be  immediately  made  by  such  magistrate,  without  any  proof  whatso- 
ever, (e)  And  if,  at  any  other  time,  the  offense  bo 'committed  in  the 
presence  and  hearing  of  such  justice,  mayor,  recorder  or  alderman, 

(6)    Ll.,  f  56.  8R.  S.,7thed.,1972.  (d)  Id.,  168. 

(c)  Id.,  i  67.  (e)  1  B.  S.,  678,  i  61.  8  id.,  7th  ed.»  1978. 
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under  such  circumstances  as,  in  the  opinion  of  the  magistrate,  to 

amount  to  a  gross  violation  of  public  decency,  such  magistrate  may, 

in  his  discretion,  convict  the  offender  without  other  proof.  {/)     If 

the  offender  do  not  forthwith  pay  the  penalties  incurred,  with  the 

costs,  or  give  security  for  their  payment  within  six  days,  he  shall  be 

committed  by  warrant  to  the  common  jail  of  the  county 

for  every  offense,  or  for  any  number  of  *offenses  whereof     [  •SOS  ] 

he  was  convicted  at  one  and  the  same  time,  for  not  less 

than  one  day,  nor  more  than  three  days,  there  to  be  confined  in  a 

room  separate  from  all  other  prisoners,  (pr) 

9.    DUtnrbing  reUgiotu  meetings. 

The  statute  provides  that  no  person  shall  willfully  disturb,  interrupt 
or  disquiet  any  assemblage  of  people  met  for  religious  worship,  by  pro- 
fane discourse,  by  rude  and  indecent  behavior,  or  by  making  a  noise 
either  within  the  place  of  worship,  or  so  near  it  as  to  disturb  the  oi*der 
and  solemnity  of  the  meeting.     Nor  shall  any  person,  within  two 
miles  of  the  place  where  any  religious  society  shall  be   actually 
assembled  for  religious  worship,  expose  to  sale  or  gift,  any  ardent  or 
distilled  liquors,  or  keep  open  any  huckster-shop  in  any  other  phice, 
inUj  store  or  grocery,  than  such  as  shall  have  been  duly  licensed,  and 
^  "^hich  such  person  shall  have  usually  resided  or  carried  on  business. 
^or  shall  any  person,  within  the  distance  aforesaid,  exhibit  any  shows 
^^  plays,  unless  the  same  shall  have  been  duly  licensed  by  the  proper 
authority.     Nor  shall  any  person  within  the  distance  aforesaid,  pro- 
^^te,  aid,  or  be  engaged  in  any  racing  of  animals,  or  in  any  gaming 
uny  description.     Nor  shall  any  person  obstruct  the  free  passage 
«iiiy  highway  to  any  place  of  public  woi-ship,  within  the  distance 
aforesaid,  {h)  (27) 

S^)  Id.,  ♦  ea.  (A)  1  E.  S.,  673,  J  64.  8  id.,  7th  ed.,  10 

^>    I<L,»63. 


(27)  Disturbing  religions  xneetingB.] — A  person  who  willfully  dis- 
^^bs,  interrupts  or  disquiets  ai.y  assemblage  of  people  met  for  religious 
''^orship^  by  any  of  the  acts  enumerated  in  the  next  section,  is  guilty  of 
^  ^aaisdemeanor.     {Penal  Codoy  §  274.) 

See  §}  448,  6.50 ;  WaU  v.  Lee,  34  N.  Y.,  141 ;  Peo.  fu  Brown,  1  Wh.  Cp. 
C,  124 ;  Peo.  v.  Crowley,  23  Hun,  412 ;  Peo.  «.  Degey,  2  Wh.  C.  C,  135 ; 
State  fK  Smith,  5  Harring.,  490.  Bad  singing.  State  v.  Linkaw,  69  N.  C, 
214,  &  C.y  1  Green's  Cr.  R.,  488.    SUte  v.  Jasper,  4  Dev.,  323. 

Definition  of  the  offense.] — ^The  following  acts,  or  any  of 

them,  coustitate  disturbance  of  a  religious  meeting : 
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Whoever  shall  violate  either  of  the  provisions  of  the  foregcnng 
section  majr  be  convicted  summarily  before  any  justice  of  the  peace 
of  the  county,  or  any  mayor,  recorder,  alderman  or  other  magistnite 
of  any  city  where  the  offense  shall  be  committed  ;  and  on  such  coii» 
viction  shall  forfeit  a  sum  not  exceeding  twenty-five  dollai'S,  for  the 
benefit  of  the  poor  of  the  county.  (J) 

The  statute  makes  it  the  duty  of  all  sheiiffs  and  their  deputies, 
coroners,  marshals,  constables,  and  other  peace  officers  who  may  be 
present  at  the  meeting  of  any  assembly  for  religious  worehip  which 
shall  be  interrupted  or  disturbed  in  the  manner  above  prohibited,  to 
apprehend  the  oflender  and  take  him  before  some  justice  of  the  peace 
or  other  magistrate  authorized  to  convict  as  afoi'esaid,  to  be  proceeded 
against  according  to  law.  (A) 

It  has  been  decided  that  in  proceedings  under  the  above  sectioiis 
of  the  statute  it  is  not  necessary  that  process  should  actually  issue  for 
the  arrest  of  the  person  complained  of.  It  is  sufficient  if  he  volun- 
tarily  appeal's  and  answers  to  the  complaint.  (/)  And  if  a  warrant 
is  issued,  it  is  not  necessary  that  it  should  state  the  circumstances 
which  give  the  magistrate  juiisdiction.     They  may  be  shown  aliunde^ 

in  an  action  against  him  for  false  impiisonment.  (m) 
[  *  599  ]         *  The  statute  fui-ther  provides  that  all  judges^  mayors, 
recorders,  aldermen,  and  justices  of  the  peace,  within  their 
respective  jurisdictions,  upon  their  own  view  of  any  pei'son  offending 

(0   Id.,  §65.  (i)  10  Wend.,  WT. 

(*)  Id.,  675,  f  66.  8  R.  S.,  7th  ed.,  1974.  (nt;  9  id.,  62. 

1.  Uttering  any  profane  discourse,  committing  any  rude  or  indecent 
act,  or  making  any  unnecessary  noise,  either  within  the  place  where  such 
meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and  solemnity  of  the 
meeting ; 

2.  Engaging  in,  or  promoting,  within  two  miles  of  the  place  where  a 
religious  meeting  is  held,  any  racing  of  animals  or  gaming  of  any 
description ; 

3.  Obstructing  in  any  manner,  without  authority  of  law,  within  the 
like  distance,  free  passage  along  a  highway  to  the  place  of  such  meeting, 
(Id.,  §  275.) 

The  defendant  was  tried  npon  an  indictment  charging^  that  on,  etc.,  at,  etc.,  in  the 
church  of  the  Immaculate  Conception,  durinir  the  celebration  of  divine  service,  he 
''  unhiwfnlly,  unjustly  and  irreverently  did  disturfo  and  hinder  one  J.  O.,  then  and 
thei*e  being'  the  minister  and  i^astor  omdating'  in  the  said  church,  and  then  and  there 
beinjf  in  the  discharge  of  his  sacred  functions  and  in  the  performance  of  divine  ser- 
vice. Held-^  the  offense  charged  therein  was  indictable  at  common  law ;  and  that 
the  provisions  of  the  Revised  Statutes  (1  R.  S.,  674,  §  64),  prohibiting  the  disturbance 
of  religious  meetings,  were  not  inconsistent  with,  nor  did  they  take  away,  the  com* 
mon  law  remedy  by  indictment.    {PtopU  v.  Cmwley^  28  Hiin»  412.) 
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against  the  provisions  of  this  article  may  order  the  offender  into  cus- 
tody of  any  officer  in  the  preceding  section  (66)  named,  or  of  any 
official  member  of  the  church  or  society  so  assembled  and  disturbed, 
for  safe  keeping  until  he  shall  be  let  to  bail  or  a  trial  for  such 
offense  be  had.  (n)     If  any  person  convicted  of  any  of  the  offenses 
above  prohibited  shall  not  immediately  pay  the  penalty  incurred, 
with  the  co8^;9  of  the  conviction,  or  give  security  to  the  satisfaction 
of  the  officer  before  whom  the  conviction  shall  be  had,  for  the  payment 
of  the  said  penalty  and  costs,  within  twenty  days  thei'eafter,  he  shall 
1)8  committed  by  waiTant  to  the  common  jail  of  the  county,  until  the 
fiame  be  paid,  or  for  such  term,  not  exceeding  thirty  days,  as  shall  be 
jBpecified  in  the  warrant,  (o) 

Persons  complained  of  for  a  violation  of  any  of  the  above  statutory 

^provisions  may,  before  the  court  shall   proceed  to   investigate  the 

^merits  of  the  cause,  demand  of  such  court  that  he  be  tried  by  a  juiy. 

Upon  such  demand  it  is  the  duty  of  the  court  to  issue  a  venire  to 

ly  constable  of  the  county  or  marshal  of  the  city,  where  the  offense 

to  be  tried,  conmianding  such  officer  to  summon  the  same  number 

jurors,  and  in  the  same  manner  as  is  provided  for  the  summoning 

f  jurors  before  courts  of  special  sessions.     The  said  court  is  then  to 

^proceed  to  empanel  a  jui-y  for  the  trial  of  said  cause,  in  the  same 

inanner,  and  shall  be  subject  to  all  the  rules  and  regulations  prescribed 

JKi  the  act  providing  for  trials  by  jury  in  courts  of  special  sessions,  {p) 

Tf  the  defendant  is  tried  by  a  jury,  and  convicted,  he  is  to  pay  all  the 

<508ts  consequent  upon  such  trial  by  juiy,  in  addition  to  the  other 

ooets ;  and  such  costs  of  a  jury  are  to  be  the  same  as  is  allowed  by 

la.^W  in  civil  cases,  (^q)  (28) 

€«•)  1  B  S..  675.  t  67.  8  id..  7lh  ed.,  1974.                (p)  Laws  of  1834.  oh.  78.  |1.  8  B.  8..  7th  ed.. 
<o)  Id.,  f  68.                                                            1974. 
_      (g)  Id.,  ♦  2. 

( 28)  By  the  act  of  1874  (ch.  26,  $  3)»  it  is  declared  that  all  the  above  provisions  of 
tt^.^  Ilevised  Statutes  relative  to  the  **  distui'bance  of  religious  meeting^s,"  shall  apply 
^  meetings  held  in  pursuance  of  that  act  in  accordance  with  the  usages  of  the  Metho* 
**^t  Episcopal  Church.  And  the  trustees  of  any  camp-ground,  appointed  according 
**>  the  provisions  of  this  act,  and  for  the  purposes  nameil  in  it,  ai'e  clothed  with  the 
JJl^i  lie  powers  as  are  conferred  upon  peace  officei*s  by  the  Revised  Statutes.  (2  R.  8., 
J'^ii  ei,  1GS6.)    See  also  L.  of  1867,  ch.  265,  }  2 ;  L.  of  1868,  ch.  784 ;  2  R.  S.,  7th  ed., 


Sistnrbing  lawfnl  meetingB*] — A  person  who,  without  authority  of 
1^,  willfully  disturbs  any  assembly  or  meeting,  not  unlawful  in  its 
^^aracter,  is  guilty  of  a  misdemeanor.     (Penal  Cade,  §  448.) 

See  §  274,  supra.    Com.  v,  Hoxey,  16  Mass.,  385 ;  CampbeU  v.  Com.,  59 
Penn.  St.,  266. 

JHtturbance  of  district  schools  or  school  ineetings,] — See  Laws  of  1864,  ch.  555,  $$  3, 
^  5. 

JHstuHHng funerals.] — See  Penal  Code,  }  315. 
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10.    Biaregarding  tli«  SablMiUi. 

No  writ,  process,  warrant,  order,  judgment,  decree  or  other  pro- 
ceeding of  any  coui't  or  officer  of  justice  shall  be  served  or  executed 
upon  the  fii-st  day  of  the  week,  called  Sunday  ;  except  m  cases  of 
breach  of  the  peace,  or  apprehended  breach  of  the  peace,  or  for  the 
apprehension  of  persons  charged  with  crimes  and  misdemeanors,  or 
the  violation  of  any  of  the  provisions  of  this  and  the  preceding  article, 
and  except  where  such  sciTice  shall  1>e  specially  authorized  by 
law.     The  service  of  any  such  process  or  proceeding  in  all 

[  *  600  J     other  cases,  *  is  declared  utterly  void,  and  subjects  the 
party  offending  to  damages,   at  the  suit  of  any   person 

aggrieved,  (r)  (29) 

(r)  1  R.  8.,  675,  i  89.    8  id.,  7th  cd.,  1»75. 

(29)  The  Sabbath.] — The  first  day  of  the  week  bein^  by  general 
consent  set  apart  for  rest  and  religious  uses,  the  law  prohibits  the  doing 
on  that  day  of  certain  acts  hereinafter  specified,  which  are  serious  inters 
mptions  of  the  repose  and  religious  liberty  of  the  community.  {Penal 
Code,  §  259.) 

Sabbath  breaking.] — A.  violation  of  the  foregoing  prohibition  is 
Sabbath  breaking.     (Id.,  §  260.) 

Corx)oration  may  be  indicted  for.    State  v.  Bait.  &  0.  R.  R.,  22  Alb.  L.  J.,  38. 

"  Day  **•  defined.] — Under  the  1|erm  "  day,"  as  employed  in  the  phrase 
"  first  day  of  the  week,"  when  used  in  this  chapter,  is  included  all  the 
time  from  midnight  to  midnight.     (Id.,  §  261.) 

Punishment  of  Sabbath  breaking.]~Sabbath  breaking  is  a  mis- 
demeanor, punishable  by  a  fine  not  less  than  one  dollar  and  not  more 
than  ten  dollars  or  by  imprisonment  in  a  county  jail  not  exceeding  five 
days,  or  by  both.     (Id.,  §  269.) 

No  person  "whose  religious  faith  and  practice  is  to  keep  the  seventh  day  of  the 
week,  commonly  called  Satiu-day,  as  a  day  set  apart  by  divine  command  as  the 
Sabbath  of  rest  from  labor,  and  dedicated  to  the  worship  of  God,  shall  be  subject  to 
l>erform  militai-y  duty,  or  jury  duty  in  a  justice's  couH,  on  such  day;  except  that 
such  pei-son  shall  be  subject  to  i>erf()rm  military  duty  on  such  day,  in  case  of  invasion, 
insurrection,  or  in  time  of  wai\  '  (Laws  of  1847,  ch  349,  }  1 ;  3  R.  S.,  7th  ed.,  1976.) 

Anv  i>ei*son  who  shall,  know^ingly  and  maliciously,  cause  or  procure  any  process 
issued  from  a  justice's  court,  in  a  civil  suit  to  be  sei'ved  on  said  day  ujwn  any  such 
pei'son,  or  who  shall  serve  any  such  process  which  shall  be  made  returnable  on  said 
day,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
subject  to  a  fine  not  exceeding*  $100,  or  impiisonment  not  exceeding'  thirty  days,  or 
both.     {Id,,  §  2.) 

Any  X)ei'8on  who  shall  in  like  manner,  procure  any  such  suit,  pending  m  such  coxiPt» 
against  any  person  of  such  religious  faith  and  practice,  to  be  adjourned,  to  be  tried 
ou  said  day,  shall  be  deemed  guilty  of  a  misdemeanor  and  subject  to  like  punishment, 
{Id.,  5  3.) 

Serving  process  on  Sunday  prohibited.] — All  service  of  legal 
process  of  any  kind  whatever,  upon  the  first  day  of  the  week,  is 
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The  statute  also  declares  that  there  isliall  be  no  shooting,  hunting, 
fishing,  sporting,  playing,  horse-racing,  gaming,  frequenting  of  tip- 
pling-houses,  or  any  unlawful  exei-cisas  or  pastimes,  on  the  lii-st  day 
of  the  week,  called  Sunday  ;  nor  shall  any  i^erson  travel  on  that  day, 
unless  in  eases  of  charity  or  necessity,  or  in  going  to  or  returning 
from  some  church  or  place  of  worship  within  the  distance  of  twenty 
miles,  or  in  going  for  medical  aid,  or  for  medicines,  and  returning, 
or  in  visiting  the  sick  and  returning,  or  in  cariying  the  mail  of  the 
United  States,  or  in  going  express  by  order  of  some  public  officer,  or 
in  removing  his  family  or  household  furniture  when  such  removal 
was  commenced  on  some  other  day.  Nor  shall  there  be  any  servile 
laboring  or  working  on  that  day,  excepting  worl^  ^f  necessity  and 
charity,  unless  done  by  some  person  who  uniformly  keeps  the  last 
day  of  the  week,  called  Saturday,  as  holy  time,  and  does  not  labor 
or  work  on  that  day,  and  whose  labor  shall  not  disturb  other  persons 
in  their  observance  of  the  firet  day  of  the  week  as  holy  time.  Every 
jjereon  bemg  of  the  age  of  fom*teen  years,  ofiending  against  the 


prohibited,  except  in  cases  of  breach  of  the  peace,  or  apprehended  breach 
o£  the  peace,  or  when  sued  out  for  the  apprehension  of  a  person  charged 
^^th  crime,  or  except  where  such  service  is  specially  authorized  by 
statute,     {Penal  Code,  §  268.) 

Remedy  for  malicioTisly  serving  procesa] — Whoever  maliciously 
procures  any  process  in  a  civil  action  to  be  served  on  Saturday, 
^pon  any  person  who  keeps  Saturday  as  holy  time,  and  does  not  labor 
on  that  day,  or  serves  upon  him  any  process  returnable  on  that  day,  or 
Jttaliciously  procures  any  civil  action  to  which  such  person  is  a  party  to 
^  adjourned  to  that  day  for  trial,  is  guilty  of  a  misdemeanor.  (Id., 
§  271.) 

Mazson  «.  Annas,  1  Den.,  204. 

^y  the  Code  of  CrimincU  Procedure^  in  cases  otffhny^  an  arrest  may  be  made  on 
^y  clay,  and  at  any  time  of  the  day  or  during  any  nip^ht.  In  cajo  of  a,  misdeinearwr^ 
^  barest  can  not  be  matlo  on  Sunday,  or  at  nig-ht,  unless  by  dii'ectioA  of  the  magis- 
^te,  indorsed  upon  the  wan-ant.    (J  170.) 

^^^hen  process  rnay  be  served  on  Sunda}/. ]—-ThQ  act  of  1859  (ch.  346),  "concerning 

"^  salt  springs,"  etc.,  directs  that  any  process  by  which  the  defendant's  body  is 

^'I'^ered  to  be  taken  in  any  action  brought  for  any  forfeiture  of  a  penalty  under  this 

JJj^  may  be  issued  and  served  on  Sunday,  and  the  defendant  held  in  custody  for 

WaJ  until  a  reasonable  time  on  the  day  following,  if  such  pi-ocess  be  issued  by  a 

Ij^ice  of  the  i>eace ;  but  if  issued  fi»om  any  court  of  reconl,  then  the  defendant  shall 

52.  detained  until  he  shall  give  bail,  as  In  actions  where  defendants  ai'e  held  to  bail. 

(I^UdX,  art.  6»  §  129;  1  R.  S.»  7th  ed.«  782.) 
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provisions  of  this  section,   shall  foi*feit  one    dollar  for   each   of- 
fense. {,s)  (30) 

No  pei-son  shall  expose  to  sale  any  wares,  merchandise,  fruit,  herbs, 
goods  or  chattels,  on  Sunday,  except  meats,  milk  and  fish,  which  may 
be  sold  at  any  time  before  nine  o^clock  in  the  morning.  And  the 
articles  so  exposed  for  sale  shall  be  forfeited  for  the  use  of  the  poor, 
and  may  be  seized  by  virtue  of  a  warrant  for  that  purpose,  which  any 
justice  of  the  peace  of  the  county,  or  mayor,  recorder  or  aldeiman  of 
the  city  is  hereby  authorized  to  issue,  upon  a  conviction  of  the 
offender.     When  seized  they  ai*e  to  be  sold,  on  one  day's  notice  being 

(30)  Acts  prohibAed  by  Penal  Code. 

Acts  forbiddexL] — ^The  following  acts,  as  explained  in  the  next 
six  sections,  are  those  forbidden  to  be  done  on  the  first  day  of  the  week, 
except  in  a  work  of  necessity  or  charity : 

1.  Servile  labor ; 

2.  Public  sports,  and  shows ; 

3.  Trades,  manufactures,  or  mechanical  employments ; 

4.  Public  traffic ; 

5.  Serving  process.    {Penal  Code,  §  262.) 

.  See  }§  2(53,  26.5,  267,  268,  post ;  Eberle  v.  Mehrbach,  55  N.  Y.,  682. 
Sub.  1.  Peo.  V.  Lyons,  5  Hun,  643. 
Sub.  2.  Bininnett  v.  Clark,  1  Sheld.,  50. 

Sub.  3.  Sun,  etc.,  Association  v,  Tinbune  ABSOciatlon,  12  J.  &  Sp.,  136 
Sub.  4.  Bi-ooklyn  v,  Toynbee,  31  Bai\,  282. 

Servile  labor.] — ^All  manner  of  servile  labor,  on  the  first  day  of  the 

week,  is  prohibited,  excepting  in  works  of  necessity  or.  charity,      (Id., 

§  263.) 

Work  of  necessity.     Morris  v.  State,  31  Ind.,  189 ;  State  v,  Goff,  20  Ark.,  289. 

Persons  observing  another  day  as  a  Sabbath.]— It  is  a  sufficient 
defense  to  a  prosecution  for  servile  labor  on  the  first  day  of  the 
week,  that  the  defendant  uniformly  keeps  another  day  of  the  week  as 
holy  time,  and  does  not  labor  upon  that  day,  and  that  the  labor  com- 
plained of  was  done  in  such  manner  as  not  to  interrupt  or  disturb  other 
persons  in  observing  the  first  day  of  the  week  as  holy  time.  (Id.,  §  264.) 

Public  sports.] — All  shooting,  hunting,  fishing,  playing,  horse 
racing,  gaming  or  other  public  sports,  exercises,  pastimes,  or  shows,  upon 
the  first  day  of  the  week,  and  all  noise  disturbing  the  peace  of  the  day, 
are  prohibited.    (Id.,  §  265.) 

Trades,   mannfiactnres   and   mechanical   employments.] — All 

trades,  manufactures  and  mechanical  employments  upon  the  first  day  of 
the  week  are  prohibited.     (Id.,  §  266.) 

Sunday  jxiper^.]— The  act  of  1S71  (ch.  702)  provides  that  all  contracts  or  agree- 
ments, of  an}r  nature,  made  with  the  publishei's  or  proprietors  of  any  paper  dated* 
published  or  issued  on  the  first  day  of  the  week,  shall  be  as  valid,  leflpal  and  binding 
as  contracts  made  with  newspapers  dated  or  published  on  any  other  day  of  the  week. 
(3  R.  S.,  7th  ed.,  1976.) 
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given,  and  the  proceeds  paid  to  the  overseers  of  the  poor  of  the  town 

or  city.  (0  (31) 

No  keeper  of  an  inn  or  tavern,  or  any  ale  house  or  porter  house,  or 
grocery,  nor  any  other  person  authorized  to  retail  strong  or  spirituous 
Uquors,  shall,  on  Sunday,  sell  or  dispose  of  any  ale,  porter,  strong  or 
q[>irituous  liquors,  excepting  to  lodgci's  in  such  inns  or  taverns,  or  to 
persons  actually  traveling  on  that  day,  in  the  cases  allowed  by  law. 
Every  person  offending  against  this  provision,  and  being  thereof  duly 
convicted,  shall  forfeit  the  sum  of  two  dollai*s  and  fifty  cents,  {u)  (32) 

The  Revised  Statutes  contain  some  general  provisions  to  enforce 
the  prohibitions  of  the  article  above  referred  to,  relative  to  profane 
swearing,  the  disturbance  of  religious  meetings  and  disregarding  the 
Sabbath  ;  which  provisions  are  as  follows  : 

•Whenever  complaint  shall  be  made  to  auy  justice  of  [  *  601  ] 
•the  peace,  mayor,  recorder  or  alderman,  of  a  violation  of 

(I)  Id.,ni.  («)  Id.,$72.    See  Penal  Code,  $  267. 

• 

(81)  Salbb  of  goods;  bxposinq  for  balb,  bto. 

Public  traf&a] — All  manner  of  public  selling,  or  offering,  or  expos- 
ing for  sale  publicly,  of  any  commodities  upon  the  first  day  of  the  week 
is  prohibited,  except  that  meats,  milk  and  fish  may  be  sold  at  any 
iime  before  nine  o*clock  in  the  morning,  and  except  that  food  may  be 
Aold  to  be  eaten  upon  the  premises  where  sold,  and  orugs,  medicines  and 
surgical  appliances  may  be  sold  at  any  time  of  the  day.  (Penal  Code^ 
§267.) 

Boynton  v.  Page,  13  Wend.,  425. 

FoxfeLtnre  of  commodities  exposed  for  sale.1 — In  addition  to 
tile  penalty  imposed  by  the  last  section,  all  commoaities  exposed  for 
Bale  on  the  first  day  of  the  week  in  violation  of  the  provisions  of  this 
chapter  shall  be  forfeited.  Upon  conviction  o%the  offender  by  a  justice 
of  the  peace  of  a  county,  or  a  mayor,  recorder  or  alderman  of  a  city,  such 
officer  shall  issue  a  warrant  for  the  seizure  of  the  forfeited  articles,  whichi 
when  seized,  shall  be  sold  on  one  day*s  notice,  and  the  proceeds  paid  to 
the  overseers  of  the  poor,  for  the  use  of  the  poor  of  the  town  or  city. 
(Id.,  8  270.) 

(82)  B^  the  act  of  1857  (ch.  628,  $  21),  as  amended  by  the  act  of  1873  (ch.  549,  §  5), 
it  is  provided  that  no  inn,  tavern  or  hotel  keeper,  or  other  person,  shaU  sell  or  give 
%wsy  intoxicating  liquors  or  wines  on  Sunday,  in  any  of  the  villages,  cities  or  towns 
Of  tms  state,  to  any  person  whatever,  as  a  beverage.  Offendera  are  declared  guilty 
Of  s  misdemeanor,  and  shall  be  punished  for  each  offense  by  a  fine  not  less  than  ^0, 
Hor  more  than  f200,  or  by  inipnsonment  not  less  than  five  nor  mcH'e  than  fifty  days. 
Or  both  such  fine  and  imprisonment,  at  the  discretion  of  the  court.  (8  R.  8.,  7th  ea.* 
1963.) 

Section  6  provides  that  nothing  contained  in  the  act  of  1873  shall  apply  to  an^  city 
Or  town  where  a  majority  of  the  voters  shall  have  voted  for  local  prohibition  in 
accordance  with  any  law  providing  for  such  voting,  until  such  city  or  town  shall 
veverae,  by  vote,  such  locid  prohibition. 
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any  of  the  provisions  contained  in  the  three  last  articles,  relative  to 
profane  swearing,  the  disturbance  of  religious  meetings,  or  the  obser- 
vance of  Sunday,  or  when  any  such  violation  shall  happen  in  presence 
of  such  officer,  he  shall  cause  the  offender  to  be  brought  before  himi 
and  shall  proceed  summarily  to  inquii*e  into  the  facts.  And  if  the 
person  charged  be  found  guilty,  a  record  of  his  conviction  shall  be 
made  and  signed  by  such  officer,  before  issuing  any  process  to  enforce 
the  same.  Which  conviction  shall  be  final  and  shall  not  be  re-ex- 
amined  upon  the  merits  in  any  court,  (v) 

No  prosecution  shall  be  nudnt^iined  for  any  of  the  violations 
specified  in  the  preceding  section,  unless  the  same  be  instituted  by 
the  actual  issuing  of  process  to  apprehend  the  offender,  or  by  his 
actual  appearance  to  answer  the  complaint,  within  twenty  days  next 
after  the  offense  committed,  {iv) 

It  has  been  decided  that  proceedings  under  the  above  sections  may 
be  commenced  without  the  actual  issuing  of  process.  The  main 
purpose  of  the  74th  section  is  to  limit  the  time  within  which  proceed- 
ings may  be  commenced  ;  but  parties  may  volimtarily,  within  that 
time,  as  in  any  other  case,  appear  and  join  issue,  or  confess  the  com- 
plaint, (x) 

Upon  a  conviction  being  had  for  any  of  the  offenses  in  the  three 
last  articles  specified,  w^here  no  other  special  provision  is  made  for  the 
collection  of  the  penalties  incurred,  the  magistrate  before  whom  the 
same  is  made  shall  issue  an  execution  to  any  constable  of  the  county, 
commanding  Iiim  to  levy  the  said  penalties,  and  the  costs  of  the  con- 
viction, by  distress  and  sale  of  the  goods  and  chattels  of  the  offender ; 
and  in  case  sufficient  goods  and  chattels  can  not  be  found,  then  to 
commit  such  offender  to»the  common  jail  of  the  county,  for  such  time 
as  shall  be  specified  in  such  execution,  not  less  than  one  day  nor  more 
than  three  days,  (y) 

Within  thirty  days  after  such  conviction  shall  be  had,  the  magis- 
trate making  the  same  shall  cause  to  be  filed  in  the  office  of  the  clerk 
of  the  county,  a  certificate  of  such  conviction  briefly  stating  the 
offense  charged,  the  conviction  and  judgment  thereon,  and  if  any  fine 
has  been  collected,  the  amount  thereof  and  to  whom  paid,  (z) 

In  all  prosecutions  for  any  of  the  offenses  specified  in  the  last  three 
articles,  the  like  fees  shall  be  allowed  and  taken  as  in  civil  suits  before 


(r)  Id..  676,  §  78.  8  R,  S.,  7th  ed.,  1976. 
(tt?)  Id.,  677,  §  74.  8  H.  S.,  7th  ed.,  1977. 
(X)   10  Wend.,  877. 

1182 


iy)   1  K.  S.,  677,  (  75.  8 Id.,  7th  ed.,  1977. 
(z)   Id.,  J  76. 


Ghap.  3.]  Pbocebdinqs  in  Criminal  Cases  601 

justices  of  the  pc:ice ;  which  shall  in  no  case  exceed  five  dollui-s,  and  to 
le  paid  by  the  party  ofiending,  over  and  above  the  penalties 
•incuiTcd.    But  in  case  of  the  imprisonment  of  the  offender,    [  *  602  ] 
no  charges  of  fees  shall  be  allowed,  (a)  (33)  (34)  (35) 

(a)  Id.,  i  77'. 

(J3)  Pbocbssiovs  akd  parades  in  cities  on  Sunday. 

Whenforlidden  ]— All  proceaaons  and  parades  on  Sunday,  in  any  street  or  jmblic 
place  of  any  city,  excepiing  only  funei>al  processions  engaged  in  the  actual  burial  of 
the  dead*  and  processions  to  and  from  any  place  of  public  worship,  in  connection  with 
a  religious  service  there  celebrate<l,  are  forbidden ;  and  in  no  such  excepted  case 
shall  thei-e  be  any  music,  fireworks,  discharge  of  cannon  or  fire-arms,  or  other  dis- 
turbing noise ;  provide<l  that  in  any  military  or  Grand  Army  of  the  Republic  funei*al, 
music  may  be  played  while  escorting  the  body  to  and  from  such  place,  but  such 
music  shall  not  be  played  within  one  block  of  any  place  of  worship  whei'e  worship  is 
being  celebrated.  (Laws  of  18';2,  ch.  590,  {  3,  as  amended  by  L.  of  1880,  ch.  42 ;  3 
R.8.,  7th  ed.,  2148.) 

' Penalty.] — Every  i)er8on  willfully  violating  any  proNHsion  of  this  act  shall 

be  guilty  of  a  misdemeanor,  punishable  with  a  fine  not  exceeding  $20,  or  imprison- 
ment not  exceeding  ten  days,  or  both,  at  the  disci'etion  of  the  court.    (ld,f  }  4.) 

Processions  and  paradea  Punishment] — ^All  processions  and 
parades  on  Sunday  in  any  city,  excepting  only  funeral  processions 
for  the  actual  burial  of  the  dead,  and  processions  to  and  from  a  place 
of  worship  in  connection  with  a  religious  service  there  celebrated  are 
forbidden ;  and  in  such  excepted  cases  there  shall  be  no  music,  fire- 
works, discharge  of  cannon  or  fire-arms,  or  other  disturbing  noise.  At  a 
military  funer^,  however,  music  may  be  played  while  escorting  the  body, 
but  not,  within  one  block  of  a  place  of  worship  where  service  is  then  cele- 
brated. 

A  person  willfully  violating  any  provision  of  this  section  is  punishable 
by  fine  not  exceeding  twenty  dollars,  or  imprisonment  not  exceeding 
ten  days,  or  by  both.    (Penal  Code^  §  276  ) 

(34)  Exhibitions  ;  thbatrical  and  othbr  pbrformancbs  on  Sunday. 

JVhefi  unlav^td,] — It  shall  not  be  lawful  to  exhibit,  on  the  fii-st  day  of  the  week, 
commonly  called  Sunday,  to  the  public,  in  anv  building,  surden,  gi*oyncLs,  concert- 
room  or  other  room  or  place  within  the  city  and  county  of  New  York,  any  interlude, 
trageily,  comedy,  opera,  ballet,  play,  farce,  negro  minstrelsy,  negro  or  other  danc- 
ing, or  any  other  entertainment  of  the  stage,  or  any  part  or  i>arts  thei*ein,  or  any 
equestrian,  cii*cus  or  dramatic  i>erformance  of  jugglers,  acrobats  or  i-ope-dancing. 
.  (Laws  of  18t>0,  ch.  501.  §  1.) 

Penalty,] — Any  pei-son  offending  against  the  provisions  of  this  law,  and 

every  person  aiding  in  such  exhibition,  by  advertisement  or  othei*wise,  and  eveiy 
owner  or  lessee  of  any  building,  nai't  of  a  building,  gi*ound,  garden  or  concert-room, 
or  other  room  or  place,  who  shall  lease  or  let  out  the  same  for  the  i^urjKise  of  any 
Buch  exhibition  or  pei-formance,  or  assent  that  the  same  be  used  for  any  such  pui*- 
pose,  if  the  same  shall  be  used  for  such  purpose,  shall  be  guilty  of  a  misdemeanor, 
and  in  addition  to  the  punishment  therefor  provided  by  law,  shall  be  subjected  to  a 
penalty  of  $500 ;  which  penalty  the  Society  for  the  Refoi-mation  of  Juvenile  Delinquents 
in  said  city,  are  authorized,*  in  the  name  of  the  people,  to  prosecute,  sue  for  and 
recover,  for  the  use  of  said  society  ;  in  addition  to  which,  every  such  exhibition  or 
performance  shall  of  itself  forfeit,  vacate  and  annul  and  render  void  and  of  no  effect 
any  license  which  shall  have  been  previously  obtained  by  any  manager,  proprietor, 
owner  or  lessee,  consenting  to,  causing  or  allowing,  or  letting  any  part  of  a  building 
for  the  purjxwe  of  such  exhibition  and  performance,    (/d.,  §2.) 
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IL    Bastardy. 

The  proceedings  m  cases  of  bastardy  are  of  a  ^liosi  criminal 
character,  and  are  regulated  by  statute.  (36) 

Theatrical  and  other  performances.] — The  performance  of  any 
tragedy,  comedy,  opera,  ballet,  farce,  negro  minstrelsy,  negro  or 
other  dancing,  or  any  other  entertainment  of  the  stage,  or  any  part  or 
parts  therein,  or  any  circus,  equestrian,  or  dramatic  performance,  or  any 
performance  of  jugglers,  acrobats,  or  ropedancers,  on  the  first  day  of  the 
week,  is  forbidden ;  and  every  person  aiding  in  such  exhibition,  by 
advertisement  or  otherwise,  and  every  owner  or  lessee  of  any  ffarden^ 
building,  or  other  room  or  place,  who  leases  or  lets  the  same  for  tne  pur- 
pose of  any  such  exhibition  or  performance,  or  who  assents  to  the  use  of 
the  same  for  any  such  purpose,  if  it  be  used,  is  guilty  of  a  misdemeanor. 
(Code  Cr.  Pro.,  g  277.) 

Penalty.] — In  addition  to  the  punishment  therefor  provided 

by  statute,  every  person  violating  this  section  is  subject  to  a  penalty  of 
five  hundred  dollars ;  which  penalty  **  The  Society  lor  the  Reformation 
of  Juvenile  Delinquents "  in  the  city  of  New  York,  for  the  use  of  that 
society,  and  the  overseers  of  the  poor  in  any  other  city  or  town,  for  the 
use  of  the  poor,  are  authorized,  in  the  name  of  the  people  of  this 
state,  to  recover.  Besides  this  penalty,  every  such  exhibition  or  perform- 
ance, of  itself,  annuls  any  license  which  may  have  been  previously 
obtained  by  the  manager,  owner  or  lessee,  using  or  letting  such  building, 
garden  room  or  place,  or  consenting  to  such  exhibition  or  performance. 

(id.) 

(35)   CbIMBS  against  RBLIOIOUS  UBBRTT  AVD    CONSCIBKCB. 

Under  this  head,  the  Penal  Code  claBses  the  foUowing  offenses,  and  declares  them 
to  be  misdemeanoi's : 

Compelling  adoption  of  a  forzn  of  belie£] — ^An  attempt  by  means 
of  threats  or  violence,  to  compel  any  person  to  adopt,  practice  or  profess 
a  particular  form  of  religious  belief,  is  a  misdemeanor      (§  272.) 

Preventing  performance  of  reUgioos  act] — ^A  person  who  ^^illf ully 
prevents  by  threats  or  violence  to  another  person  from  performing  any 
lawful  act  enjoined  upon  or  recommended  to  such  person  by  the  religion 
which  he  professes,  is  guilty  of  a  misdemeanor.     (§  273.) 

(36)  Bastards;  who  arb  such;  who  arb  liablb  for  support  of. 

Definition  of  a  bastard.] — ^A  bastard  is  a  child  who  is  begotten  and 
bom, 

1.  Out  of  lawful  matrimony ; 

2.  While  the  husband  of  its  mother  was  separate  from  her,  for  a  whole 
year  previous  to  its  birth ;  or, 

3.  During  the  separation  of  its  mother  from  her  husband,  pursuant  to 
a  judgment  of  a  competent  court.    (Code  Cr.  Pro,,  §  838.) 

Peo.  V.  Overseers  of  Ootario,  15  Barb.,  2S6. 
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liemoval  of  motfier  prohibited  ;  how  supported  after  removaL'\    If 
the  mother  of  any  bustard,  or  of  any  child  likely  to  be  born  a  bastard, 
&hall  be  removed  or  clandestinely  brought,  or  enticed  to  i-emove,  uito 
any  county,  from  any  other  county  of  this  state,  for  the  purpose  of 
avoiding  the  charge  of  such  bastard  or  child  upon  the  county  or  any 
town,  from  which  she  shall  have  been  so  brought  or  enticed  to  remove, 
the  same  i^enalties  shall  be  imposed  on  every  person  so  bringing,  remov- 
ing or  enticing  such  mother  to  remove,  as  are  provided  in  the  case 
of  the  clandestine  or  fraudulent  removal  of  a  pauper.     Such  mother, 
if  unable  to  support  herself,  shall  be  suppoiled  during  her  confine- 
ment and  recovery  therefrom,  and  her  child  shall  be  supported,  by 
the  superintendents  of  the  poor  of  the  county  where  she  shall  be,  if 
no  provision  be  made  by  the  father  of  such  child,  (h) 

Proceedings  to  compel  support  of  mother  and  childy  by  town  or 
county  from  which  they  were  removed.^  Such  mother  and  cliild  shall, 
in  all  respects,  be  deemed  paupers ;  and  the  same  proceedings  may 
be  had  by  the  county  superintendents  to  charge  the  town  or  county 
from  which  she  was  removed  or  enticed,  for  the  piuT3ose  of  support- 
ing her  and  her  child,  as  are  provided  in  the  case  of  paupei's  fraudu- 
lently or  clandestinely  removed  ;  and  an  action  may  be  maintained 
in  the  same  manner  for  the  said  expenses,  and  for  all  expenses  properly 
incurred  in  securing  the  father  of  such  child,  or  in  seeking  to  compel 
its  support  by  such  father  or  its  mother,  (c) 

Proceedings  against  father  or  mother  of  bastar'd  absconding,  die] 
If  the  putative  father  or  mother  of  any  bastard,  or  of  any  child  likely 
to  be  bom  a  bastard,  and  to  become  chargeable,  shall  run  away  from 
the  place  of  their  ordinary  residence,  leaving  such  bastard  or  child 
chargeable,  or  likely  to  become  chargeable  to  the  public,  the  over- 
seers of  the  poor  of  the  town,  or  the  superintendents  of  the  poor  of 
the  county,  where  any  such  bastard  shall  be  bom  or  be  likely  to  be 
bom,  may  apply  to  any  two  justices  of  the  peace  of  the  county  where 
any  estate,  I'eal  or  personal,  of  the  putative  father  or  mother  of  such 
bastard  shall  be,  for  authority  to  seize  and  take  such  real  and  personal 

(b)  1  S.  S.,  642,  M.    8  id.,  7Ui  eU.,  1950.  (o)   Id,  M. 

Who  are  liable  for  its  support]— The  father  and  mother  of  a  bas- 
tard are  liable  for  its  support.  In  case  of  their  neglect  or  inability, 
it  must  be  supported  by  the  county,  city  or  town  in  which  it  is  born, 
as  provided  by  special  statutes.    (Id.,  §  839.) 

Infancy  no  defense.    Peo.  v,  Moo]*e8,  4  Denio,  518.    See  Peo.  v.  Overseers 
of  Ontario,  15  Barb.,  286. 
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estate.  Upon  due  proof  being  made,  to  the  satisfaction  of  such 
justices,  of  the  said  facts,  they  shall  issue  their  warrant,  in  the  same 
manner  as  is  provided  in  the  iii-st  title  of  this  chapter,  in  relation  to 
pai-ents  absconding  and  leaving  their  children  chargeable  ;  and  the 
same  proceedings,  in  all  i*espects,  shall  be  had  thereon,  and  the  over- 
seei's  and  superintendents  shall  account  to  the  general  sessions  in  the 
manner  therein  provided,  (d  ) 

Mother  and  bastard,  how  to  be  supported,]  The  mother  of  every 
bastard,  who  shall  be  unable  to  support  herself,  during  her  confine- 
ment and  recovery  therefrom,  and  every  bastard  after  it  is  born,  shall 
be  supported  as  other  paupera  are  required  to  be  supported  by  law^ 
at  the  expense  of  the  town  where  such  bastard  shall  be  born,  if  the 
mother  have  a  legal  settlement  in  such  town,  and  it  be  ixjquired  to 
support  its  own  poor  ;  if  the  mother  have  a  settlement  in  any  town 
of  the  same  county,  which  is  required  to  support  its  own  poor,  then 
at  the  expense  of  such  town  ;  in  all  other  cases,  they  shall  be  supported 
at  the  expense  of  the  county  where  such  bastaid  shall  be  bom.  (e) 

Mother  and  child  not  to  be  removed  without  her  consent.]  Such 
mother  and  her  child  shall  not  be  removed  from  any  town  to  any 
•  other  town  in  the  same  county,  nor  from  one  county  to  any  other 
county,  in  any  case  whatever,  unless  voluntarily  taken  to  the  county 
or  town  liable  for  their  support,  by  the  county  superintendents  of  such 
county  or  tl^e  overseers  of  the  poor  of  such  town.  (/) 

When  overseers  to  notify  superintendents,  of  bastardy.]  The 
overseers  of  tlie  poor  of  any  town  where  a  woman  shall  be  pregnant 
of  a  child  likely  to  be  bom  a  bastard,  or  where  a  bastiird  shall  be 
born,  which  child  or  bastird  shall  be  chargeable,  or  likely  to  become 
chargeable  to  the  county,  shall,  immediately  on  receiving  information 
•of  such  fact,  give  notice  thereof  to  the  county  supeiintendents,  or  one 
of  them,  (ff) 

Support  of  mother  and  child.]  The  county  superintendents  shall 
provide  for  the  support  of  such  bastard  and  its  mother,  in  the  same 
manner  as  for  the  poor  of  such  county,  (/t) 

Until  they  do  sOy  duty  of  overseers.]     Until  the  coimty 

superintendents  take  charge  of,  and  provide  for,  the  support  of  such 
bastard  and  its  mother,  so  chargeable  to  the  county,  the  overseers  of 
the  poor  of  the  town  shall  maintain  and  provide  for  them  ;  and  for 

(d)  Id.,  062,  i  Si.    8  id.,  7th  ed  ,  195L  {a)  Id.,  i  65. 

(e)  Id.,  663,  (63.  (A)  Id.,  i  66. 

(/)Id..*54. 
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that  purpose,  the  same  proceedings  shall  be  had  as  for  the  support  of 
a  pauper  chargeable  to  the  county,  vfho  can  not  be  conveniently 
removed  to  the  county  poor-house,  (i) 

Mother  and  bastard  to  be  supported  by  aven^seerSy  whethei*  chargeable 
to  taum  or  not.]  Where  a  Avoinan  shall  be  pregnant  of  a  child  likely 
to  be  bom  a  bastard,  or  to  become  chargeable  to  a  town,  or  where  a 
child  shall  be  born  chargeable,  or  likely  to  become  chargeable  to  a 
town,  the  overseers  of  the  poor  of  the  town  whei'e  such  bastard  shall 
be  born,  or  be  likely  to  bo  born,  whether  the  mother  have  a  legal 
settlement  themn  or  not,  shall  provide  for  the  support  of  such  child 
and  the  sustenance  of  its  mother  during  Iier  confinement  and  recovery 
therefrom,  in  the  same  manner  as  they  are  authorized  by  law  to 
provide  for  and  support  the  poor  of  their  town.  (^) 

Money  received  from  parents  of  bastard.]  Where  any  money  shall 
be  paid  to  any  overseei's,  pursuant  to  the  order  of  any  two  justices, 
by  any  putative  father,  or  by  the  mothers  of  any  bastards,  the  said 
ovei'seei'S  may  expend  the  same  directly  in  the  support  of  such  child, 
and  the  sustenance  of  its  mother  as  aforesaid,  without  paying  the 
same  into  the  county  treasury.  Thc\'  shall  annually  account,  on  oath, 
to  the  board  of  town  auditors,  at  the  same  time  that  other  town  officera 
are  required  to  account,  for  the  expenditures  of  all  moneys  so  received 
by  them,  and  shall  pay  over  the  balance  in  their  hands,  to  their 
successoi's  in  office,  at  the  same  time,  and  under  the  like  penalties,  as 
are  provided  by  law  in  respect  to  the  poor  moneys  in  their  hands.  (?) 

How  to  be  disposed  of.]    All  moneys  which  shall  be  ordei^ed 

to  be  paid  by  the  putative  father,  or  by  the  mother  of  a  bastard 
chargeable  to  any  county,  shall  be  collected  for  the  benefit  of  such  • 
county  ;  and  all  overseers  of  the  poor,  superintendents,  sheriffs  and 
other  officers,  shall,  within  fifteen  days  after  the  receipt  of  any  suclf 
moneys,  pay  the  same  into  the  county  treasury.  Upon  neglect  of  any 
of  the  said  officers  to  make  such  payment,  they  shall  be  liable  to  an 
action  by  and  in  the  name  of  the  county  treasurer,  for  all  moneys  so 
received  and  withheld,  with  interest  from  the  time  of  receipt,  at  the 
rate  of  ten  dollai-s  upon  the  hundred  dollars  ;  and  shall  forfeit  a  sum 
equal  to  that  so  withheld,  to  be  sued  for  and  recovered  by  and  in  the 
name  of  the  county  treasurer,  (/n) 

Settlement  of  bastards,  how  determined.]  Whenever  any  dispute 
shall  arise  concerning  the  legal  settlement  of  a  bastard,  or  of  a  child 

(i)   Id.,  (ff7.  (I)    I(l.,66»,(59.    3R.S  ,7Ui  ea.,1952. 

U)  IfL,  »  68.  (m)  Id.,  i  60. 
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likely  to  be  born  a  bastard,  in  any  town,  the  same  shall  be  determined 
by  the  board  of  county  superintendents  of  the  poor,  upon  a  hearing 
of  the  parties  interested,  in  the  same  manner  as  they  are  authorized 
to  determine  the  settlement  of  any  poor  person.  (?*) 

Proceedings  fw  dial  purpose,^     Whei-e  a  bastard  shall  be 

born,  or  likely  to  be  born  in  one  town,  when  the  legal  settlement  of 
the  mother  is  in  another  town  of  the  same  county,  which  is  required 
by  law  to  support  its  own  poor,  the  overseei-s  of  the  town  where  such 
bastard  shall  be  bom,  or  be  likely  to  be  boni,  ^hall  give  the  like 
notice  to  the  ovei-seers  of  the  town  where  the  mother's  settlement 
may  be,  as»is  required  in  the  case  of  a  person  becoming  a  pauper, 
under  the  lil^  circumstances  ;  and  the  same  proceedings  shall  be  had 
in  all  respects,  to  determine  the  liability  of  such  town,  as  in  the  case 
of  paupers,  (o) 

The  ovei-seers  of  the  town  to  which  the  mother  of  such 

bastard  belongs,  may,  before  the  confinement  of  such  mother,  or  at 
any  time  after  the  expiration  of  two  months  after  her  delivery,  if 
her  situation  will  permit  it,  take  and  support  such  mother  and  her 
child,  (j;) 

If  they  omit  to  do  so,  and  fail  to  obtain  the  determination 

of  the  county  superintendents  in  their  favor,  on  the  question  of  settle- 
ment, the  town  to  which  the  mother  belongs  shall  be  liable  to  pay 
all  the  expenses  of  the  support  of  such  bastard,  and  of  its  mother 
during  her  confinement  and  recovery  therefrom  ;  which  expenses, 
after  being  allowed  by  the  county  superintendents,  shall  be  assessed, 
together  with  the  lawful  interest  on  the  moneys  expended,  on  the 
•  town  to  which  such  mother  belongs,  and  shall  be  collected  in  the 
same  manner  as  provided  for  poor  persons  supported  under  the  same 
circumstances;  and  the  moneys  so  collected  shall. be  paid  to  the 
county  treasurer,  for  the  benefit,  and  to  be  credited  to,  the  town 
which  incurred  the  said  expenses,  (y) 

Order  of  justice  for  support  of  bastard  and  mother^  and  fixing  the 
amount,^  In  those  towns  where  any  town  is  required  to  support  a 
biistard  and  its  mother,  whether  the  mother  have  a  settlement  in  such 
town  or  not,  and  no  moneys  shall  be  received  from  the  putative 
father,  or  from  the  mother,  to  defray  the  expense  of  such  support,  the 
overeeers  of  the  poor  shall  apply  to  a  justice  of  the  peace,  and  obtain 
an  order  for  the  support  of  such  bastard,  and  the  sustenance  of  its 

(n)  Id  .  J  61.  (p)  Id.,  S  68. 

(o)  Id,  (62.  (g)  Id.,  §64. 
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mother,  during  her  coufiiiement  and  recovery  therefrom,  and  the  smn 
to  be  allowed  therefor,  iu  the  same  mauuer  as  is  required  in  the  case 
of  paupers  ;  and  the  moneys  paid  or  contiucted  to  be  paid,  by  the 
overseer,  pursuant  to  such  order,  shall  be  paid  by  the  county 
treasurer,  in  the  same  maimer  as  for  paupers,  and  be  chai*ged  to  the 
town  to  whose  officers  such  payment  shall  be  made,  (r) 

Wheii  bastard  and  mother  to  be  removed  to  poor-house.']  If  there 
be  a  county  poor-house,  or  other  place  provided  for  the  reception  of 
the  poor,  in  any  county  where  the  towns  are  required  to  support  their 
own  poor,  the  overseers  of  the  poor  of  a  town  where  a  bustard  shall 
be  bom,  or  shall  be  likely  to  be  born,  may,  with  the  approbation  of 
the  county  superintendents,  or  any  two  of  them,  and  when  the  situa- 
tion of  the  mother  will  allow  it,  remove  the  mother  of  such  bastard, 
with  her  child,  to  such  poor-house  or  other  place,  in  the  same  manner 
as  paupei's  may  be  removed  ;  the  expense  of  which  shall  be  defrayed 
iu  like  manner,  and  such  mother  and  her  child  shall  be  considered  as 
poor  of  the  town  so  liable  for  their  support,  and  the  expense  shall,  in 
Uke  manner  be  estimated  and  paid,  {s) 

Penalty  on  superhUendents  and  overseers^  for  neglect.]  Any 
superintendent  of  comity  poor,  and  any  ovei-seer  of  the  poor  of  any 
town,  whose  duty  it  shall  be  to  provide  for  the  support  of  any  bastard 
and  the  sustenance  of  its  mother,  who  shall  neglect  to  perform  such 
duty,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  convic- 
tion, be  liable  to  a  fine  not  exceeding  $250,  or  to  imprisonment  not 
exceeding  one  yciir,  or  to  both,  {t) 

Compromise  with  pntaiive  fathers^  in  New  York^  The  commis- 
sioners of  the  alms-house  and  bridewell  of  the  city  of  New  York,  or 
any  two  of  them  may  make  such  compromise  and  arrangements  with 
the  putative  fathci-s  of  bastard  children,  in  the  said  city,  relative  to 
the  support  of  such  children,  as  they  shall  deem  equitable  and  just, 
^iid  thereupon  may  discharge  such  putative  fathers  from  all  liability 
for  the  support  of  such  bastards,  (w)  (37) 

Cr)  Id.,  686. »  65.    8  R.  S.,  7th  ed.,  1053.  {t\   Id.,  ( 67. 

<«)  Id.,  §  66.  (tc)  1 U.  S.,  655,  S  68. 

(37)   COMPROMISB  WITH   PUTATIVB  FATHBBS. 

By  superinteTidents  of  Vie  poorJ] — The  act  of  1832  Jch.  26)  pwvicles  (§  2)  that 
^laperintendents  of  the  poor  in  any  county  in  this  state  snaJl  have  power  to  make  such 
^^ompromise  and  arrangements  with  the  putative  fathers  of  any  bastai'd  children, 
"^^thin  their  jurisdiction,  relative  to  the  support  of  such  children,  as  they  shall  deem 
^^'litable  and  just ;  and  thereupon  to  dischargo  such  putative  father  fi-om  all  liability 
^  »r  the  support  of  such  bastards.     (3  R.  S.,  7th  ed.,  1955.) 
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Penalty  upon  officers^  for  neglect  or  refusal  to  deliver  over  bonda,^ 
Every  constable  or  other  officer,  to  whom  any  bond  of  the  putative 
father  of  a  bai>tard,  or  of  a  child  likely  to  be  born  a  bastard,  taken 
out  of  the  county  where  the  warrant  was  issued,  shall  be  delivered 
as  hereinbefore  directed,  who  shall  neglect  or  refuse  to  deliver  the 
same  to  the  justice  who  issued  such  warrant,  within  fifteen  days  after 
the  receipt  of  the  same,  shall  forfeit  the  sum  of  $25,  to  be  sued  for 
and  recovered  by  and  in  the  name  of  any  ovei'seers  of  the  poor,  or 
county  superintendents,  at  whose  instance  the  said  warrant  was 
issued,  (it?) 

Liability  of  justice  of  the  peace  endorsing  warrant.]  No  justice  of 
the  peace  shall  be  lial>le  to  any  mformation,  indictment,  action  of 
trespass,  or  other  action,  by  reason  of  his  having  endorsed  any  war- 
rant issued  for  the  apprehension  of  the  putative  father  of  a  bastard, 
or  of  a  child  likely  to  be  born  a  bastard,  although  it  should  after- 
wards appear  that  such  warrant  was  illegally  or  improperly  issued,  {tc) 

Proceedings  in  case  of  death,  <6c.,  of  justice  issuing  warrant]  K 
any  justice  who  shall  have  i.ssued  any  warrant  for  the  apprehension 
of  the  father  of  a  bastard,  shall  have  died,  vacated  his  office,  or  be 
absent  on  the  retimi  of  the  warrant,  the  constable  who  may  apprehend 
such  father  shall  cany  him  before  some  other  justice  of  the  same 
town,  who  shall  have  the  same  authority  to  proceed  therein  as  the 
justice  who  issued  such  warrant.  (.>j) 

Sections  1  and  2  of  the  above  title  of  the  Revised  Statutes  are 
abrogated  by  the  Code  of  Criminal  Procedure,  §§  838,  839.. 

And  sections  5  to  51  arc  abrogated  by  the  same  Code,  §§  840  to 
880. 

Proceedings  when  a  county  charge.]  In  tnose  counties  where  the 
distinction  between  town  poor  and  county  poor  has  l)een  abolished. 

(r)   Id.,  C.)6,  }  69.    8  id.,  7th  ed  ,  1954.  {x)  Id.,  J  71. 

(IT)  Id.,  J  70. 


When  vmthtrH  to  recdve  vwney  ] — Whenever  a  c()mi)i*oini80  shall  be  made  with  the 
putative  father  of  a  l)aatar(l  child,  jmrsuant  to  Rpctiona  68  and  69  of  title  6  of  chapter 
20  of  the  tii*st  part  of  the  RevLsed  Statutes,  the  mother  of  such  child,  on  giving  secur- 
ity for  the  support  of  the  child,  and  to  indemnify  the  city  and  county,  or  the  town 
and  county,  from  the  maintenance  of  the  child,  to  the  Patisfaction  of  the  officers  mak- 
ing the  compromise,  shall  he  entitled  to  receive  the  moneys  i)iud  or  secured  by  such 
putative  father  as  the  consideration  of  such  compromise.  (Laws  of  1838,  ch.  202,  §  1 ; 
3  R.  8.,  7ih  ed.,  1055.) 

Or  a  weekly  aUoioanrp.] — When  the  mother  of  such  child  shall  be  un&ble  to 

give  such  secuiity,  nut  shall  be  able  and  willing  to  nurse  and  take  care  of  the  child, 
she  shall  be  paid  the  same  weekly  allowance  for  nui-sing  and  taking  care  of  the  child, 
out  of  the  moneys  paid  by  the  father  on  such  compromise,  as  he  shall  l>e  liable  to 
pay  bv  the  orner  of  filiation ;  such  weekly  sum  to  be  paid  the  mother  may  be 
prescnbed,  regulated  or  reduced,  as  in  the  case  of  an  order  of  filiation.    {Id.,  jf  2.) 
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and  in  those  counties  which  ai*c  by  law  liable  to  the  support  of  the 
poor  thereof,  or  of  the  poor  of  the  towns  of  such  county,  the  same 
proceedings  may  be  had,  and  with  the  like  etfect,  against  the  father 
and  mother  of  any  bastard  child  already  born  in  any  such  county,  or 
hereafter  bom  therein,  or  of  any  child  likely  to  be  born  a  b^istard,  as 
if  such  bastard  was  chargeable  or  likely  to  become  chargeable  to  any 
town ;  and  such  proceedings  may  be  instituted  by  the  overseera  of 
the  poor  of  the  town  where  such  bastard  shall  bo  bom,  or  by  the 
county  superintendents  of  the  poor  of  such  county,  (y) 

I^ees  of  justices.]  For  services  when  associated  with  another 
justice  of  the  ]^)eace  in  cases  of  bastardy,  a  justice  of  the  peace  is 
allowed  and  entitled  to  receive,  for  each  day  actually  and  necessarily 
spent,  two  doUai-s.  (z)  (38)  (39)  (40)  (41) 

(y)  Laws  of  1828,  ch.  6,  $  L  8  B.  S.,  7th  ed.,  (»)  Laws  of  1866,  ch.  692,  ii  8, 4.  8  B.  S.,  7th 
19M.  ed.,  2584-^. 

(38)  Bastabdt  in  city  and  county  of  ^bw  York. 

Prosecution  of  b<md8  or  undertakings.]^Vf\iere  the  court  orders  the  prosecution  of 
an  undertaking  for  the  appearance  at  the  court  of  sessions  of  a  person  charged  as  the 
fothar  OP  motber  of  a  bastard,  the  prosecution  must  be  by  the  commissionei'S  of 
charities  and  correction,  and  the  amount  collected  must  be  paid  into  the  city  treasury. 
(Laws  of  1882,  bh.  410,  $  422.) 

In  actions  in  which  the  people  are  a  party,  when  brought  by  the  overseers 

of  the  poor,  or  the  Qommissioners  of  public  charities,  etc.,  u^xtn  bastardy  bonds,  the 
pleadings  and  proceedings  shall  be  the  same  as  in  actions  brought  on  bonds  with 
conditions  other  than  for  the  payment  of  money,  etc.,  and  for  any  bi-eaches  of  the 
condition  of  8u:rh  bastardy  bond,  hap^ning  after  the  recovery  of  any  damages,  or 
the  commencement  of  any  suit,  the  district  court,  wherein  the  suit  was  originally 
brought,  has  power  to  issue  a  new  summons,  etc.     (Id.,  §  1348.) 

Undertakings  to  ol>ey  an  order  in  relation  to  the  sup|)ort  of  a  bastard,  or  of 

a  child  likely  to  be  bom  a  bastard,  or  of  its  mother,  may  be  pixwecuted  in  the  name 
of  the  mayor,  aldermen  and  commonalty,  and  costs  may  be  recovered  against  the 
city,  in  the  same  manner  as  in  any  other  action.    (Id.,  §  1502.) 

(39)  Procbbdinqs  bbforb  maqistratbs  rbspbctinq  bastards. 
The  Code  of  Criminal  Procedure  contains  these  provisions : 

When  bastard,  chargeable  to  the  public,  is  bom  or  is  likely 

to  be  born,  application  to  be  made  to  a  justice  of  the  peace 

or  police  justice.] — If  a  woman  be  delivered  of  a  bastard,  or  be 

pregnant  of  a  cbild  likely  to  be  born  such,  and  which  is  chargeable  to  a 

county,  city  or  town,  a  superintendent  of  the  poor  of  the  county,  or  an 

overseer  of  the  poor  or  other  officer  of  the  alms-house  of  the  town  or  city 

where  the  woman  is,  must  apply  to  a  justice  of  the  peace  or  police  justice 

in  the  county,  to  inquire  into  the  facts  of  the  case.     (§  840.) 

Justice  can  only  act  in  his  county  and  on  proper  official  application^ 
Sprague  t?.  Eccleston,  1  Lans.,  74.  See  Wallsworth  v.  McCulIough,  10 
Johns.,  93 ;  Birdsall  v.  Edgarton,  25  Wend.,  619. 

Szamination  by  the  magistrate  and  warrant  against  the  father.] 

—The  magistrate  must,  by  the  examination  of  the  woman  on  oath, 
and  any  other  testimony  which  may  be  offered,  ascertain  the  father 

YV»V 
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12.    liunatiofl. 

Justices  of  the  peace  have  a  summary  jurisdiction  over  lunatics, 
for  the  purpose  of  apprehending  and  securing  them,  in   order  to 

of  the  bastard,  and  must  issue  his  warrant,  directed  to  a  peace  Officer  of 
the  county,  commanding  him,  without  delay,  to  apprehend  the  father 
and  bring  him  before  the  justice,  for  the  purpose  of  having  an  adjudica- 
tion as  to  the  tiliation  of  the  bastard.    (§  841.) 

Jnstlce  designated  as  a  magistrate,  and  person  proceeded 
against  as  defendant.] — An  officer  issuing  a  warrant  or  making  an 
examination,  as  provided  in  this  chapter,  is  designated  as  a  magistrate, 
and  the  person  against  whom  the  warrant  is  issued,  as  the  defendant. 
(§842.) 

Warrant,  when  to  be  served  in  another  county.] — If  the  defend- 
ant reside  in  another  county  than  that  in  which  the  warrant  issued, 
the  magistrate  must,  by  an  indorsement  thereon,  direct  the  sum 
in  which  the  defendant  shall  give  security,  and  the  officer  must  deliver 
the  warrant  to  a  justice  of  the  peace  or  police  justice  in  the  city  or  town 
in  which  the  defendant  resides  or  is  found.  The  magistrate  to  whom  it 
is  presented,  on  proof,  under  oath,  of  the  signature  of  the  magistrate 
who  issued  the  warrant,  must  then  endorse  a  direction  thereon,  that  it 
be  served  in  the  county  in  which  he  resides,  and  the  defendant  may  be 
arrested  in  that  county  accordingly.  Upon  this  proof,  the  magistrate 
indorsing  the  warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterward  appear  that  the  warrant  was  illegally  or 
improperly  issued.    (§  843.) 

Magistrate  in  another  county,  may  take  undertaking  for  sup- 
port of  bastard  and  mother,  or  for  appearance  of  defendant 
at  the  sessions.] — When  the  defendant  is  arrested  in  another  county, 
he  must  be  taken  before  the  magistrate  who  indorsed  the  warrant,  or 
before  another  magistrate  of  the  same  city  or  county,  who  may  take  from 
the  defendant  an  undertaking,  with  sufficient  sureties,  to  the  effect : 

1.  That  he  will  indemnify  the  county,  and  town  or  city,  where  the 
bastard  was  or  is  likely  to  be  born,  and  every  other  county,  town  or  city, 
against  any  expense  for  the  support  of  the  bastard,  or  of  its  mother 
during  her  confinement  and  recovery,  and  to  pay  the  costs  of  arresting 
the  defendant,  and  of  any  order  of  filiation  that  may  be  made,  or  that 
tho  sureties  will  pay  the  sura  endorsed  on  the  warrant ;  or, 

2.  That  the  defendant  will  appear  and  answer  the  charge  at  the  next 

court  of  sessions  of  the  county  where  the  warrant  was  issued,  and  obey 

its  order  thereon.    (§  844.) 

Attx>niey  cannot  be  surety.    Role  5,  Sup.  Ct.    See  Peo.  «.  TOton,  13 
Wend.,  597. 

On  giving  undertaking,  defendant  to  be  dischaxged.]— When 

either  of  the  undertakings  mentioned  in  the  last  section  is  given, 
the  magistrate  must  discharge  the  defendant,  and  must  indorse  a 
certificate  of  the  discharge  upon  the  warrant.    He  must  also  deliver  the 
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prevent  them  from  committing  any  injury  upon  their  own  persons, 
or  the  persons  or  property  of  others. 

warrant,  with  the  undertaking,  to  the  officer,  who  must  return  it  to  the 
ma^strate  granting  the  warrant,  by  whom  the  same  proceedings  must 
be  had,  as  if  he  had  taken  the  undertaking.    (§  845.) 

If  undertaking  not  given,  defendant  to  be  taken  before  magis- 
trate  i^ho  issued  the  wajrrant.] — If  the  defendant  do  not  give  security, 
as  provided  in  section  844,  the  omcer  must  take  him  before  the  magis- 
trate who  issued  the  warrant.     (§  846.) 

Before  what  magistrate  in  'the  same  county,  defendant  is  to 
be  taken,  when  the  magistrate  issuing  the  warrant  is  unable 

to  act.] — If,  however,  the  magistrate  who  issued  the  warrant  be  absent 
or  unable  to  act,  the  defendant  must  be  taken  before  the  nearest  or 
most  accessible  magistrate  in  the  same  county.  The  officer  must,  at  the 
same  time,  deliver  to  the  magistrate,  the  warrant  with  his  return  indorsed 
and  subscribed  by  him.     (§  847.) 

The  magistrate  to  associate  with  himself,  another  magistrate, 
and  they  to  examine  the  matter.] — The  magistrate  before  whom 
the  defendant  is  brought,  as  provided  in  the  last  two  sections, 
must  immediately  associate  with  himself,  another  justice  of  the  peace  or 
police  justice  in  the  same  county  or  city  ;  and  the  two  magistrates  thus 
associated,  must  inquire  into  the  charge,  and  must  examine  on  oath,  the 
woman  who  is  the  mother  of  or  pregnant  with  the  bastard  in  the 
presence  of  the  defendant,  in  respect  to  the  charge,  and  hear  any  testi- 
mony which  may  be  offered  in  relation  thereto.    (§  848.) 

Adjournment  of  examination.     Security  from  defendant] — 

*The  ma^strates  may,  on  the  application  of  the  defendant  for  good 

cause,  adjourn  the  examination,  not  exceeding  thirty  day^^,  upon  the 

defendant  giving  an   undertaking,  with  two  sufficient  sureties,  to  the 

elSect  that  he  will  appear  before  the  magistrates  at  the  time  appointed, 

or  that  the  sureties  will  pay  the  sum  mentioned  therein,  which  must  be 

filed  by  the  magistrates,  and  which  must  be  a  full  indemnity  for  the 

expense  of  supporting  the   bastard   and   its  mother,  as  provided  in 

section  851.    (§  849.) 

Departing'  without  leave,  after  appearance,  forfeits  bond.    Peo.  v.  Jayne, 
27  Barb.,  5S. 

Determination  of  the  case,  and  order  of  the  magistrates.] — 

Upon  the  hearing,  the  magistrates  must  determine  who  is  the  father  of 
the  bastard,  and  must  proceed  as  follows : 

1.  If  they  determine  that  the  defendant  is  not  the  father  of  the 
lastard  he  must  forthwith  be  discharged ; 

2.  If  they  determine  that  he  is  the  father,  they  must  make  an  order 
cf  filiation,  specifying  therein  the  sum  to  be  paid  weekly  or  otherwise, 
T)y  the  defendant  for  the  support  of  the  bastard ;  and  if  the  mother  be 
indigent,  the  sum  to  be  paid  by  the  defendant  for  her  support,  during 
lier  con&iement  and  recovery  ; 
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The  Bevised  Statutes  contain  these  provisions :     When  any  i)er- 
son,  by  lunacy  or  otherwise,  becomes  furiously  mad,  or  so  far  dis- 


3.  They  must  certify  the  reasonable  costs  of  arresting  the  defendant, 
and  of  the  order  of  iiliatiou ; 

4.  They  must  reduce  their  proceedings  to  writing,  and  subscribe 
them.     (§  850.) 

Adjudication  in  favor  of  the  defendant  is  a  bar.  Thayer  v.  Overseers,  etc., 
5  Hill,  443.  See  Peo.  ex  i*cl.  Dumont  v,  Tomx^kins,  G.  Sess.,  19  Wend.,  154. 
Sub.  3.     See  Dunham  v,  Monell,  H.  &  D,,  377. 

Defendant  to  pay  the  costs,  and  give  undertaking  for  snp- 
port  of  bastard  and  mother,  or  for  appearance  at  sessions.] — 

If  the  defendant  be  adjudged  to  be  the  father,  he  must  immediately 
pay  the  amount  certified  for  the  costs  cf  the  arrest  and  of  the  order  of 
filiation,  and  enter  into  an  undertaking,  with  sufficient  sureties  approved 
by  the  magistrates,  to  the  effect, 

1.  That  he  will  pay  weekly  or  otherwise,  as  may  have  been  ordered, 
the  sum  directed  for  the  support  of  the  child,  and  of  the  mother  during 
her  confinement  and  recovery,  or  which  may  be  ordered  by  the  court  of 
sessions  of  the  county ;  and  that  he  will  indemnify  the  county,  and 
town  or  city,  where  the  bastard  was  or  may  be  born  (as  the  case  may 
be),  and  every  other  county,  town  or  city,  which  may  have  been  or  may 
be  put  to  expense  for  the  support  of  the  "bastard,  or  of  its  mother  during 
her  confinement  and  recovery,  against  those  expenses,  or  that  the 
sureties  will  do  so,  not  exceeding  the  sum  mentioned  in  the  undertakings 
and  which  must  be  fixed  by  the  magistrates ;  or, 

2.  That  he  will  appear  at  the  next  court  of  sessions  of  the  county,  to 
answer  the  charge  and  obey  its  order  thereon,  or  that  the  sureties  will 
pay  a  sum  equal  to  a  full  indemnity  for  supporting  the  bastard  and  its 
mother,  as  provided  in  the  first  subdivision  of  section  844.     (§  851.) 

Sub.  1.    See  Peo.  v.  Meighan,  1  HiU,  298.     Sub.  2.    Peo.  u.  Gi-eene,  5  Hill/ 
(547;  Peo.  v,  IMlton,  13  Wend.,  297.  Bond  in  both  conditions  void.  Hoag- 
land  V,  Hudson,  8  How.  Pr.,  343.    See  Peo.  v,  Mitchell,  4  Sand.,  466. 

discharged 


to  be  committed.] — Upon  a  compliance  with  the  provisions  of  the  last 
section,  the  magistrates  must  discharge  the  defendant ;  but  otherwise, 
they  or  either  of  them  must,  by  warrant,  commit  him  to  the  county  jail, 
or  in  the  city  of  New  York,  to  the  city  prison  of  that  city,  until  he  be 
discharged  by  the  court  of  sessions  of  the  county,  or  deliver  an  undertak- 
ing, as  prescribed  by  the  last  section.     (S  852.) 

Costs  must  be  paid  in  addition  ^o  giving"  undertaking.     Peo.  t>.  Stowell,  2 
Den.,  1J7. 


of  defendant,  dming  examination.] — ^During  the 
examination  and  until  the  defendant  is  discharged  by  the  magis- 
trate, he  must  remain  in  the  custody  of  the  officer  who  arrested  him, 
unless  an  undertaking  have  been  given  for  his  appearance,  as  provided 
in  sections  eight  hundred  and  forty-four  and  eight  hundred  and  forty- 
nine  ;  and  when  committed  to  prison,  he  mupt  bo  actually  confined 
therein.     (§  853.) 
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ordered  in  his  senses  as  to  endanger  bis  own  person,  or  the  person  or 
property  of  others,  if  permitted  to  go  at  large,  who  is  possessed  of 

Proceedings  by  magistrate  when  secnxity  is  given  by  defend- 
ant on  arrest  out  of  the  county.] — When  security  taken  out  of  the 
county y  for  the  appearance  of  the  defendant  at  the  court  of  sessions,  as 
provided  in  section  844,  is  returned  to  the  magistrate  who  issued  the 
warrant,  he  must  associate  with  himself  another  magistrate  of  the  same 
county,  aTid.  the  magistrates  thus  associated  must  proceed  as  provided 
in  sections  848  to  850,  both  inclusive.    (§  854.) 

ZSxamination  in  such  case,  and  order  there6kL] — ^The  examina- 
tion may  be  had,  aiid  the  order  of  filiation  made,  in  the  absence  of 
the  defendant,  unless,  before  the  order  is  made,  he  require  of  the  mag- 
istrate issuing  the  warrant,  that  the  examination  be  had  in  his  presence, 
in  which  case  the  examination  must  be  had,  as  if  the  defencmnt  had 
originally  appeared.    (§  855.) 

Magistrates  may  compel  mother  to  disclose  tbe  fiatfaer  of 
the  bastard.  Proceedings  if  she  refuse.] — In  making  an  examin- 
ation authorized  by  this  chapter,  the  magistrate  issuing  the  warrant,  or 
the  magistrates  making  the  examination,  may  compel  the  mother  of  a 
bastard,  chargeable  to  a  county,  city  or  town,  or  a  woman  pregnant  of  a 
child  likely  to  be  bom  such,  to  disclose  the  name  of  the  father  of  the 
bastard ;  or  if  she  refuse  to  do  so,  may,  by  a  warrant  setting  forth  the 
cause  thereof,  at  the  expiration  of  one  month  from  her  delivery,  if  suffi- 
ciently recovered,  commit  her  to  the  county  jail,  or  in  the  city  of  New 
York,  to  the  city  prison  of  that  city,  until  she  disclose  the  name  of  the 
father.    (§856.) 

Mother  of  bastard  who  is  married,  is  incompetent  to  prove  husband's  non- 
access.  Peo.  V,  Overseers,  15  Barb.,  2S6.  Cannot  foiTibly  examine 
mother  to  establish  pregnancy.    Peo.  v.  McCoy,  45  How.  Pr.,  216. 

If  mother  possesB  property,  two  magLstrates  may  make  an 
order  that  she  pay  for  the  support  of  the  child.] — If  the  mother 
of  a  bastard,  chargeable  or  likely  to  become  chargeable,  as  provided  in 
section  840,  be  pos^sessed  of  property  in  her  own  right,  any  two  magis- 
trates of  the  county  or  city  where  she  is,  on  the  application  of  any  of 
the  officers  mentioned  in  that  section,  must  examine  into  the  matter, 
and  may  make  an  order  charging  the  mother  with  the  payment  of 
money  weekly,  or  otherwise,  for  the  support  of  the  bastard.     (§  857.) 

If  she  do  not  comply,  she  most  be  committed,  or  discharged 
on  undertaking.] — If,  after  service  of  the  order  upon  the  mother, 
she  do  not  comply  therewith,  she  must  be  committed  to  the  county 
jail,  or  in  the  city  of  New  York,  to  the  city  prison  of  that  city,  until 
she  comply,  or  enter  into  an  undertaking,  with  sufficient  sureties 
approved  by  the  magistrates,  to  the  effect  tnat  she  will  appear  at  the 
next  court  of  sessions  of  the  county,  to  answer  the  matters  stated  in  the 
order,  and  obey  its  order  thereon,  or  that  the  sureties  \vill  pay  the  sum 
mentioned  in  the  undertaking,  and  which  must  be  fixed  by  the  magis- 
trates.   (§86a) 
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sufficient  property  to  maintain  himself,  it  shall  be  the  duty  of  the 
committee  of  his  pei-son  and  estate  to  provide  a  suitable  place  for  the 

Magistrates  may  reduce  amount  directed  to  be  payed  by  the 
£ather  or  mother.    Court  of  sessions  may  reduce  or  increase  it] — 

The  magistrates,  who  may  have  made  an  order  against  the  father  or 
mother  of  a  bastard,  as  provided  in  sections  850  and  857,  may,  from 
time  to  time,  for  good  cause,  reduce  the  amount  therein  directed  to  be 
paid,  and  upon  the  application  of  any  of  the  officers  mentioned  in  section 
840,  the  court  of  sessions  of  the  county,  upon  ten  days'  notice  to  those 
officers,  or  to  the  father  and  mother  of  the  bastard,  may  reduce  or 
increase  the  amount  so  directed  to  be  paid.     (§  859.) 

Proceedings  against  the  father  or  mother  absconding  from 
their  place  of  residence.]— If  the   father  or  mother  of  a  bastard, 

or  of  a  child  likely  to  be  born  such,  abscond  from  their  place  of  residence 
leaving  the  bastard  chargeable  or  likely  to  become  chargeable  to  the 
public,  a  superintendent  of  the  poor  of  the  county,  or  an  overseer  of  the 
poor  or  other  officer  of  the  alms-house  of  the  town  or  city  where  the  bas- 
tard was  born,  or  is  likely  to  be  bom,  may  apply  to  any  two  magistrates 
of  the  city  or  county  where  any  property,  real  or  personal,  of  the  father 
or  mother  may  be,  for  authority  to  take  the  same.  Upon  due  proof  oT" 
the  facts  on  oath,  to  the  satisfaction  of  the  magistrates,  they  must  issue 
their  warrant,  and  proceed  thereon,  in  the  manner  provided  in  iUIp  VTTT^ 
of  this  part,  in  relation  to  persons  absconding  and  leaving  their  childreoL 
chargeable  to  the  public.     (§  860.) 

(40)   APPKAL8   FROM   ORDERS   OP   MAGISTRATES   RBSPBCTIKO   BASTARDS. 

^Vho  may  appeal  and  in  what  cases.] — A  person  deeming  him- 
self aggrieved  by  the  order  of  two  magistrates,  made  pursuant  to  the 
last  chapter,  may  appeal  therefrom  to  the  next  court  of  sessions  of  ihe 
county ;  except  that  a  person  who  has  executed  an  undertaking  to  obey 
an  order  of  tiliation,  and  indemnify  the  public,  as  provided  in  section 
851,  can  not  appeal  from  any  other  part  of  the  order  mentioned  in  section 
850,  than  that  which  tixes  the  weekly  or  other  allowance  to  be  paid. 
{Code  Cr.  Pro.,  §  861.) 

Appeal,  how  taken.]— When  the  father  or  mother  of  ihe  bas- 
tard has  entered  into  an  undertaking  for  appearance  at  the  next 
court  of  sessions  of  the  county,  as  provided  in*  sections  851  and 
858,  it  is  an  appeal  from  the  order  of  filiation  or  maintenance ;  and 
no  other  notice  thereof  is  necessary.  In  any  other  case,  the  appeal  is 
taken,  by  a  written  notice  of  at  least  ten  days  before  the  court,  to  the 
magistrates  who  made  the  order,  and  tiO  the  party  affected  thereby,  or 
to  the  officer  at  whose  instance  it  was  obtained.     (Id.,  §  862.) 

Papers  to  be  transmitted  by  magistrates,  to  coort  of  flasiriona.] 

— ^The  magistrates  receiving  an  undertaking  for  appearance  at  the  comrt 
of  sessions,  must  transmit  it  to  the  court,  before  its  opening,  with  a  certi- 
fied copy  of  the  order  appealed  from.     (Id.,  §  863  ) 

Proceedings  in  court  of  aessions,  07t  appeal.    See  Code  Or.  Pro.,  H  864  to  880. 
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confiaemeat  of  such  person,  and  to  confine  and  maintain  him  in  such 
manner  as  shall  be  approved  by  the  ovei-secrs  of  the  poor  of  the  city 
or  town,  (a) 

If  such  person  is  not  possessed  of  sufficient  property  to  maintain 
liiinself,  it  shall  be  the  duty  of  the  father  and  mother  and  the  chil- 
di'eu  of  such  person,  being  of  sufficient  ability,  to  provide  a  suitable 
place  for  his  confinement,  and  to  confine  and  mainUiin  him  in  such 
manner  as  shall  be  approved  by  the  overseers  of  the  poor  of  the 
city  or  town,  (b) 

The  overseers  of  the  poor  shall  have  the  same  remedies  to  compel 
auch  relatives  to  confine  and  maintain  such  lunatic  or  mad  person, 
and  to  collect  the  costs  and  charges  of  Ifis  confinement,  as  are  given 
by  law  in  the  case  of  poor  and  impotent  persons  becoming  charge- 
able to  any  town,  (c) 

In  case  of  the  refusal  or  neglect  of  any  committee  of  such  luna- 
tic or  mad  person,  or  of  his  relatives,  to  confine  and  maintain  such 
person  as  aforesaid  ;  or  when  there  is  no  such  committee  or  relative 

(•)  1  R.  S.,  68S,  U.    8  Id.,  7Ui  ed.,  1890.  (c)  Id.,  (  8. 

(»)  Ii.»  684,  i  S. 


Iff  order  of  filiation  be  vacated,  except  on  the  merits,  mag- 
istrates may  proceed  anew.] — If  the  order  be  vacated  for  any  other 
cause  than  on  the  merits,  and  the  person  charged  be  bound  as  provided 
in  the  last  section,  the  same  proceedings  may  be  had  by  the  magistrate, 
for  the  apprehension  of  the  defendant,  and  for  making  an  order  of  filia- 
tion, and  for  the  commitment  of  the  defendant  for  not  giving  an  under- 
taking, as  are  authorized  in  the  first  instance.  And  the  same  proceed- 
ings must  be  subsequently  had,  in  all  respects.    (Id.,  §  876.) 

(41)  EhFORCBBIBNT  of  THB  UNDBRTAKUVa  FOB  THB  SUPPOBT  OF  THB  BASTAKD  OB  ITS 
MOTHBB,  OB  FOB  AFFBARANCB  ON  APPEAL. 

The  proceedings  in  the  court  of  sessions,  for  the  above  purposes,  are  regulated  by 
the  Code  of  CfrimincU  Procedure,  sections  881  to  886. 

Courtsof  sessions,  in  counties  other  than  New  York  and  Kings,  have  iuristliction 
to  hear  and  deteimine  appeals  fi-om  ordere  of  justices  of  the  peace  under  the  pi-o- 
vbionfl  of  law  ]*e8pecting  the  support  of  bastai*ds  (Code  Crhn.  Pro.,  }  39,  sub.  3), 
to  examine  into  the  circumstances  of  pei'sons  committed  to  pnson  as  pai*ent8  of  ba^- 
tafda,  and  to  discharge  them  in  the  cases  provided  by  law.    {Id,,.Buh,  4.) 


Ordbb  of  Filiation. 


Btfidenee  to  obtain.] — An  order  of  filiation  can  not  be  made  upon  mere  heai^say 
evidence  of  the  continued  absence  of  the  hnsV)and  of  the  mother,  from  the  state. 
{People  V.  Overseers  of  Ontario,  15  Barb.,  286.)  The  mother  of  an  allege<l  bastard, 
who  is  a  married  woman,  and  whose  husband  was  living  at  the  time  of  the  alleged 
ilfidt  intercoarse,  and  the  birth  of  the  child,  although  she  is,  from  the  necessity  of 
the  case,  a  competent  witness  to  prove  the  illicit  intercourse,  and  who  is,  in  tact,  the 
Cipher  of  the  child,  is  not  competent  as  a  witness  to  establish  the  non-access  of  the 
husband ;  nor  his  absence  from  the  state ;  nor  any  fact  which  may  be  pi-oved  by 
other  teBtimoiiy.    (Id.) 


\ 
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of  sufficient  ability,  it  shall  be  the  duly  of  the  overseere  of  the  poor 
of  the  city  or  town  where  any  lunatic  or  mad  pei-son  shall  be  found, 
to  apply  to  any  two  justices  of  the  peace  of  the  same  city  or  town, 
who,  upon  being  s^itisiied,  upon  examination,  that  it  would  be  dan- 
gerous to  permit  such  lunatic  to  go  at  large,  shall  issue  their  war- 
rant directed  to  the  constables  and  overseei-s  of  the  poor  of  such 

city  or  town,  commanding  them  to  cause  such  lunatic  or  mad 
to  be  apprehended,  and  to  be  Siifely  locked  up  and  confined  in  sue) 
seciu-e  place  as  may  bo  provided  by  the  ovei'seei's  of  the  poor, 
whom  the  same  shall  be  directed,  within  the  town  or  city  of  whictui:! 
such  overseei*s  may  be  officei's,  or  within  the  county  in  which  suc^Hi 
city  or  town  may  be  situattd,  or  in  the  county  poor-house  in  thos«^  e 
counties  where  such  houses  are  established,  or  in  such  private 
public  asylum  as  may  be  approved  by  any  standing  order  or  resoli 
tion  of  the  sui)ervisors  of  the  county  in  which  such  city  or  to\> 
may  be  situated,  or  in  the  lunatic  asylum  in  the  city  of  Ne^^  w 
York,  {(l) 

It  is  the  duty  of  the  overseers  of  the  poor  to  whom  such  warr&.  :^it 
shall  be  directed,  to  procure  a  suitable  place  for  the  confinement  ^CDf 
such  lunatic  as  therein  directed,  pursuant  to  the  preceding  section. C    ^) 

No  pei-son  who,  by  reason  of  lunacy  or  otherwise,  is  furious^  ly 
mad,  or  so  far  disordered  in  his  mind  as  to  be  dangerous  if  permitt^3c/ 
to  go  at  large,  shall  be  committed  as  a  disorderly  person,  to  omMj 
prison,  jail,  house  of  correction,  or  confined  therein,  unless  an  agi'e^ 
ment  shall  have   been  made   for  that   purpose,    with   the   keeiyers 
thereof;  or  in  any  other  way  than  as  is  herein  directed.  {/) 

No  such  lunatic  or  mad  person,  or  pei^son  disordered  in  his  senses, 
shall  be  confined  in  the  same  room  with  any  person  charged  with  or 
convicted  of  any  crime  ;  nor  shall  such  pei-sou  be  confined  in  any 
jail  more  than  foiu*  weeks,  and  if  ho  continue  furiously  mad  or  dan- 
gerous, he  shall  be  scut  to  the  asylum  in  New  York,  or  to  the  county 
poor-house  or  alms-house,  or  other  place  provided  for  the  rec^tion 
of  lunatics  by  the  county  superintendents.  ((/) 

Any  two  justices  of  the  peace  of  the  city  or  town  where  such 
lunatic  or  mad  person  shall  be  found,  may,  w^ithout  the  application 
of  any  ovei*seera  of  the  poor,  and  upon  their  own  view,  or  upon  the 
information  or  oath  of  othera,  whenever  they   deem  it   necessary, 

id)  Id.,  M,  a«  amended  byL.  of  1838,  ch.       (/)  Id.,  4  6. 

^L  ?P".  ?•»  ^"^  ®^-»  ^^'  <^)  ^d-»  685, 1  7.    8  B.  8.,  7ttk  ©d..  1900. 

(e(  Id., J  6. 
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issue  their  warrant  for  the  apprehension  or  confinement  of  such 
lunatic  or  mad  person  as  aforesaid.  (Ji) 

The  county  superintendents  of  the  poor  of  any  county,  and  any 
ovei'seei's  of  the  poor  of  any  town,  to  which  any  pei-son  shall  be 
chargeable,  who  shall  be  or  become  a  liuiatie,  may  send  such  person 
to  the  lunatic  asylum  in  the  city  of  New  York,  by  an  order  under 
their  hands,  (i) 

Any  overseer  of  the  poor,  constable,  keeper  of  a  jail,  or  other  person, 
who  shall  confine  any  such  lunatic  or  mad  person,  in  any  other  man- 
ner, or  in  any  other  place,  than  such  as  are  herein  prescribed,  shall  be 
guilty  of  a  misdemeanor  ;  and  on  conviction,  shall  be  liable  to  a  fine 
not  exceeding  $250,  or  to  imprisonment  not  exceeding  one  year,  or 
to  both,  in  the  discretion  of  the  comt  before  which  the  conviction 
shall  be  had.  (^*) 

The  overseei's  of  the  poor  of  any  city  or  town  shall  have  the  same 
remedies  to  compel  the  committee  of  the  estate  of  any  lunatic  to 
confine  and  maintain  such  lunatic  or  mad  pei^on,  and  to  collect  of 
such  committee  the  costs  and  charges  of  his  confinement  and  su]^)- 
port,  as  are  given  in  the  preceding  sections  agauist  the  relatives  of 
such  lunatic.  And  the  court  of  sessions  of  the  city  or  county  shall 
make  ordera  against  such  committee  personally,  and  enforce  them  in 
the  same  manner  as  against  the  relatives  of  any  poor  person,  so  long 
as  such  committee  hath  any  property  m  his  hands  for  the  support  of 
such  lunatic.  (J)  (42) 

(A)  Id.,  i  8.  (k)  Id.,  i  11. 

(D  Id.,  i  9.  {I)  Id.,  i  18. 

(42)   ASRBST    AJfD    COMMITMRNT  OF   LUNATIC;    CONFUrBMBKT ;    COMPBLLIira   RRLATIYBS 
AMD  OOHMtrrBB  TO  MAINTAIN  AND  CONFIITB,  &C. 

Warromt  to  arrest ;  commitment  to  CLsylam,^ — In  case  of  the  refusal  or  neglect  of 
mny  committee  or  guardian  of  any  lunatic,  or  his  relatives,  to  confine  and  maintain 
Him*  or  where  thei*e  is  no  such  committee,  guai'dian  or  relative  of  sutlicient  ability  to 
cto  80y  it  shall  be  the  duty  of  the  ovei'seei's  of  the  poor,  or  constables  of  the  city 
<^  town  where  any  lunatic  shall  be  found,  to  i'ei>ort  the  same,  forthwith,  to  the 
^npeiintendent  of  the  poor,  who  shall  apply  to  the  county  judge,  special  county 
JudgB  or  surrogate,  who,  upon  being  satisfied,  upon  exammation,  that  it  would  be 
^angerouB  to  permit  such  lunatic  to  go  at  large,  shall  issue  his  warrant  directed  to 
constables  and  ovei'seers  of  the  poor  of  such  city  or  town,  commanding  them  to 
I  such  la  atic  to  be  apprehended,  and  to  be  sent,  within  the  next  ten  days,  to 
state  lunatic  asylum,  or  to  such  public  or  private  asylum  as  may  be  appi*oved 
\3j  any  standing  order  or  resolution  of  the  su})ervi80i'8  of  the  county,  to  be  thei-e  kept 
muA  maintaanea  until  discharged  by  law.  (Laws  of  1874,  ch.  446,  tit.  1,  art.  1,  §  1 ; 
B  R.  S.,  7th  ed.,  1901.) 

PlaeB  eoid  term  of  eonfinemetit  ] — It  shall  be  the  duty  of  the  overseei's  of  the  poor 
or  constable  to  whom  such  warrant  shall  be  dii-ected,  to  procure  a  suitable  place  for 
'^be  confinement  of  such  lunatic,  as  therein  directed,  pursuant  to  the  preceding  sec- 
'taoa,  but  in  no  case  shaU  any  lunatic  be  confined  in  any  other  place  than  a  state 


602  Procebdinqs  i2i  Criminal  Gases.  [Book  X. 

13*    Parents  and  huabandji  abeoonding  from  their  femin^. 

Whenever  the  father,  or  mother  being  a  widow  or  livmg  separate 
from  her  husband,  shall  abscond  from  their  children,  or  a  husband 
from  his  wife,  leaving  any  of  them  chargeable,  or  likely  to  become 
chargeable  upon  the  public  for  their  support,  the  ovei*seer8  of  the 
poor  of  the  town  where  such  wife  or  children  may  be,  may  apply  to 
any  two  justices  of  the  peace  of  any  county  in  which  any  e^Uite,  real 
or  pei-sonal,  of  the  said  father,  mother,  or  husband  may  be  situated,  for 
a  warrant  to  seize  the  same.  Upon  due  proof  of  the  facts  aforesaid 
such  justices  shall  issue  their  warrant,  authorizing  the  said  overseers 


lunatic  asylum  or  public  or  pnvate  asylum  duly  approved  as  aforesaid,  for  a  longer 
period  than  ten  days.     (Id.,  §  7.) 

Mode  of  confi7ietnent.\ — No  i>ei'8on  who,  by  ]*eason  of  lunacy  or  otherwise,  is  so 
far  disomered  in  his  mind  as  to  be  dangerous  to  himself  or  others,  shaU  be  com- 
mitted as  a  tlisorderly  pei-son  to  any  prison,  jail,  house  of  cori*ection,  or  confined 
therein,  unless  an  agi*ecment  shall  have  been  ma<le  for  that  purpose,  with  the  kee)>er 
thei'eof ;  and  no  such  lunatic  or  person  disoi'dei'ed  in  his  mind  shall  be  confined  in 
the  same  room  with  any  person  charged  with  or  conv-icted  of  any  crime,  nor  shall 
lunatic  be  confined  in  any  prison,  jail  or  house  of  coiTection  for  more  than  ten  days. 
(Id.,  }  8.) 

;—  To  confine  a  lunatic  in  any  other  manner,  or  in  any  other  place,  than  such 

as  ai'e  specified  hei*ein,  is  a  misdemeanor.     (Id.,  }  10.) 

W?ien  lunatic  to  he  seiit  to  asylum.] — If  any  person,  being  of  disordered  mind  and 
committed  as  a  dangerous  lunatic  to  any  prison,  jail,  or  house  of  coiTection,  as  set. 
forth  in  section  8,  shall  continue  to  be  insane  at  the  expiration  of  ten  days,  he  shalL 
be  sent,  forthwith,  to  some  state  lunatic  asylum,  or  to  such  public  or  private  asylum, 
as  may  be  appix)ved  as  afo]*esaid.     (Id.,  §  9.) 

Imnatic  without  jn'operty,  and  relatives  uiwhlc  to  confine  and  maintain  him.'\ — V 
such  lunatic  is  not  possessed  of  sufficient  |)roi)erty  to  maintain  himself,  it  shall  bo 
the  duty  of  the  father,  mother  or  children  of  such  lunatic,  if  of  sufficient  ability,  to 
provide  a  suitable  place  for  his  confinement,  and  to  confine  and  maintain  him  in 
such  manner  as  shall  be  agi*eeable  to  the  pi-ovisions  of  this  act.  •  But  in  case  his  rel- 
atives ai*e  not  of  sufficient  ability  to  maintxun  him,  then  the  8ui->erintendent  of  the 
poor  of  the  county  shall,  upon  his  order,  send  such  pau^ier-lunatic  to  any  state  asy- 
lum, or  to  such  public  or  private  asylum  as  may  be  approved  by  a  staiiding'  order 
or  resolution  of  the  super visore,  within  ten  days.     (Id.,  }  12.) 

Remedies  to  compel  relatives  to  confine  and  maintain.] — ^The  overseera  and  superin- 
tendents of  the  jx)or  shall  have  the  same  i-eniedies  to  comi>el  such  relatives  to  con- 
fine and  maintain  such  lunatic,  and  to  collect  the  costs  and  chai'ges  of  his  confine- 
ment, as  ai'e  given  by  law  in  the  case  of  poor  and  impotent  pei-sons  becoming'  charge- 
able to  any  town.     (Id.,  }  13 ;  3  R.  S.,  7th  ed.,  1003.) 

— ^—  To  compel  committee.] — The  ovci-seera  of  the  poor  of  any  city  or  town  shall 
have  the  same  remedies  to  comx)el  the  committee  or  g-uaixiian  of  the  estate  of  any 
lunatic  to  confine  and  maintain  such  lunatic,  and  to  collect  of  such  committee  the 
cost  and  charg-es  of  his  confinement  and  suppoH,  as  are  given  in  the  preceding  sec- 
tions against  the  relatives  of  such  lunatic.  And  the  court  of  sessions  of  the  city  or 
county  shall  make  ordera  against  such  committee  personally,  and  enforce  them  in 
the  same  manner  as  against  the  ]*elatives  of  any  poor  pei'son,  so  long  as  such  com- 
mittee has  any  property  in  his  hands,  for  the  supiK)rt  of  such  lunatic.  (Id.,  (  17  x 
8  R.  8.,  7th  ed.,  1904.) 

^ Courts  of  sessions,  in  counties  other  than  New  York  and  Kings,  have  juris- 
diction to  compel  committees  of  the  estates  of  lunatics  to  support  such  lunatics,  in 
the  cases  and  manner  prescribed  by  law.  (Code  Cr.  Pro,^  $  39,  sub.  8.)  8ee«  alao^ 
}914.) 
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to  take  and  seize  the  goods,  chattels,  effects,  thmgs  in  action,  and  the 
lands  and  tenements  of  the  person  so  absconding,  (m)  (43) 

By  virtne  of  such  warrant,  the  said  overseers  are  authoiized  to 
seize  and  take  the  said  property,  wherever  the  same  may  be  foimd  in 
the  same  county,  and  they  will  be  vested  with  all  the  right  and  title 
to  the  said  property  which  the  pei*son  so  absconding  had  at  the  time 
of  his  or  her  departure.  All  sales  and  transfers  of  any  personal  prop- 
erty left  in  the  county  from  which  such  person  absconded,  made  by 
him,  after  the  issuing  of  such  warrant,  whether  in  payment  of  an 
antecedent  debt  or  for  a  new  consideration,  are  absolutely  void.  The 
ovei*seers  must  immediately  make  an  inventory  of  the  propeity  so 
seized  by  them,  and  return  it  to  the  next  court  of  sessions  of  the 
comity  where  such  overseera  reside,  there  to  b^  filed.  (71)  (44) 

(M)  1  R.  S.,  615,  (  8.  (ft)  Id  .  M. 

(43)  AB8C05DI5a  PARBKT8   AND  HUBBAITDS. 

Are  disorderly  persona.]— The  Cods  of  Criminal  Procedure  daadfiefl  persons  who 
actually  abandon  their  wives  or  childi*en,  without  adequate  support,  or  leave  them 
m  danger  of  becoming  a  buixlen  upon  the  public,  or  who  neglect  to  provide  for  them 
according  to  their  means  ;  and  persons  who  threaten  to  inin  away  and  leave  their 
wives  or  children  a  burden  upon  the  public,  among  disorderly  persons »  ($  899, 
Bub.  1,  2.) 

Subsequent  sections  provide  for  their  an-est,  giving  security,  conviction  and  punish- 
ment.    ($$  900  to  913.) 

See  disorderly  persons. 

Parents  leaving  their  children  chargeable  to  the  public, 
]iov7  proceeded  against] — When  the  father,  or  the  mother  being 
a  widow  or  living  separate  from  her  husband,  absconds  from  the  children, 
or  a  husband  from  his  wife,  leaving  any  of  them  chargeable  or  likely  to 
become  chargeable  upon  the  public,  the  officers  mentioned  in  section 
914  may  apply  to  any  two  justices  of  the  peace  or  police  justices  in  the 
County  in  which  any  real  or  personal  property  of  the  father,  mother  or 
liusband  is  situated,  for  a  warrant  to  seize  the  same.  Upon  due  proof 
of  the  facts,  the  magistrate  must  issue  his  warrant,  authorizing  the 
officers  so  applying  to  take  and  seize  the  property  of  the  person  so 
absconding.     {Code  Cr.  Pro.,  §  921.) 

(44)   SbIZUBB  of  PBOPERTT,   UNDBR  warrant  ;  INYBNTORY  ;  TRANSFERS  WHB5  VOID. 

Seizore  of  their  property.    Transfer  thereof  when  void.] — 

The  officers  so  applying  may  seize  and  take  the  property,  wherever  it 
may  be  found  in  the  same  county  ;  and  are  vested  with  all  the  right 
and  title  thereto,  which  the  person  absconding  then  had.  The  sale  or 
transfer  of  any  personal  property,  left  in  the  county  from  which  he 
absconded,  made  after  the  issuing  of  the  warrant,  whether  in  payment 
of  an  antecedent  debt  or  for  a  new  consideration,  is  absolutely  void. 
The  officers  must  immediately  make  an  inventory  of  the  property  seized 
by  them,  and  return  it,  together  with  their  proceedings,  to  the  next 
court  of  sessions  of  the  county  where  they  reside,  there  to  be  filed. 
(Oxto  Or.  Pro.,  §922.) 
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The  said  court,  upon  inquiriug  into  the  facts  aud  circumstances  of 
the  case,  may  confirm  the  said  warrant  and  seizuie,  or  may  discharge 
the  same ;  and  if  the  siime  he  confirmed,  shall,  from  time  to  time, 
direct  what  part  of  the  personal  property  shall  be  sold,  and  how  much 
of  the  proceeds  of  such  sale,  and  of  the  i*ents  and  profits  of  the  real 
estate,  if  any,  shall  be  applied  towards  the  maintenance  of  the  childi'eu 
or  wife  of  the  person  so  absconding,  (o)  (45) 

If  the  party  against  whom  such  warrant  is  issued  return  and  sui> 
port  the  wife  or  children  so  abandoned,  or  give  security  satisfactory 
to  any  two  justices  of  the  town,  to  the  overseers  of  the  poor  of  the 
town,  that  the  wife  or  children  so  abandoned  shall  not  become  or 
thereafter  be,  chargeable  to  the  town  or  county,  then  such 
[  *  612  ]  warrant  shall  be  *  discharged  by  an  order  of  such  justices, 
and  the  property  taken  by  virtue  thereof,  shall  be  restored 
to  such  party,  {p) 

io)  Id.,  616.  i  10.  (p)  Id.,  i  11. 

(45)  Application  op  propbbty  to  support  of  families. 

Warrant  and  seizure,  when  confirmed  or  discharged.  Direc- 
tion of  the  court  thereon.] — The  court,  upon  inquiring  into  the 
circumstances  of  the  case,  may  confirm  or  discharge  the  warrant  an4 
seizure ;  and  if  it  be  couiirmed,  must  from  time  to  time,  direct  what^ 
part  of  the  personal  property  must  be  sold,  aud  how  much  of  the  pro* 
ceeds  of  the  sale,  and  of  the  rents  and  profits  of  the  real  property,  if 
any,  are  to  be  applied  toward  the  maintenance  of  the  children  or  wife 
of  the  person  absconding.     {Code  Cr.  Pto.^  §  928.) 

Coui*t  to  inquire  iuto  the  ments.    Peo.  v.  Ovei'seei's,  etc.,  23  Barb.»  236. 

When  'property  of  absconding  persona  to  he  applied  to  support  of  families;  haw 
application  made,] — The  act  of  1878  (ch.  304,  $  1)  provides  that  whenever  the  father, or 
the  mother  being  a  widow  or  living  separate  from  her  husband,  has  absconded,  or  shall 
abscond,  from  lus  or  her  children,  or  a  husband  from  his  wife,  leaving  any  of  such 
children  or  such  wife  chargeable,  or  likely  to  become  chargeable,  ui>on  the  public  for 
their  support,  and  any  real  or  personal  estate  of  such  father,  or  mother,  or  husband  has 
been  or  shall  be  seized  by  a  superintendent  of  the  poor  or  an  overseer  of  the  poor,  or 
by  a  board  of  charities  (or  by  other  oflicei-a  authonzed  to  make  such  seizure),  by  a 
warrant  of  the  justices  of  the  peace  of  a  county  whei-e  such  real  or  i>er8onal  property 
may  be  situated,  and  the  court  of  sessions  of  the  county  wherein  such  su|>erintendent 
or  overseer  of  the  poor  or  board  of  charities,  etc.,  i*esi(ies,  has  confirmed  or  shall  con- 
fii-m,  said  warrant  and  seizure,  and  has  heretofore  directed,  or  shall  hereafter  direct, 
what  part  of  any  of  the  said  i)er8onal  property  shall  be  sold,  and  how  much,  if  any, 
of  the  proceeds  of  such  sale  and  of  the  rents  and  pi-ofits  of  the  i-eal  estate,  if  any,  be 
applied  towaM  the  maintenance  of  the  childi^en  or  wife  of  the  i>erson  so  absconding, 
then  the  said  supenntendent  or  overseer  of  the  poor,  etc.,  shall  apply  the  said  pro- 
ceeds of  sale  of  said  personal  property  or  i*ents  and  profits  of  the  real  estate,  (as  the 
case  may  be) :  First,  to  the  payment  of  such  taxes  and  assessments  as  may  be  oat- 
standing  and  existing  liens  upon  the  said  real  estate,  and  repairs  necessary  to  be 
made  upon  said  real  estate  ;  and  premiums  for  insurance  on  the  buildings  on  said 
real  estate,  and  the  balance,  if  any,  directly  to  the  maintaining,  bringing  up  and 
providing  for  the  wife,  child  or  children  so  left  and  abandoned,  as  the  same  may  be 
reijuired  from  time  to  time ;  and  for  aU  such  expenditures  they  shall  take  proper 
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The  overseers  shall  sell  at  public  vendue,  the  property  so  ordered 
to  be  sold,  and  shall  receive  the  rents  and  profits  of  the  real 
estate  of  the  person  so  absconding,  and  in  those  towns  which  are 
required  to  support  their  own  poor,  the  overseers  shall  apply  the 
49ame  to  the  mauitaining,  bringing  up  and  providing  for  the  wife, 
<Mid  or  children  so  left  and  abandoned,  and  for  that  purpose  shall 
<lraw  on  the  county  treasurer  for  the  said  proceeds,  as  hereinafter 
directed.  They  shall  account  to  the  court  of  sessions  for  the  money 
so  received  by  them,  and  for  the  application  thereof,  from  time  to 
time,  and  may  be  compelled  by  said  court  to  render  such  account  at 
any  time,  (^q)  (46) 

(g)  Id.,  i  12. 

vouchers,  and  from  the  rents  and  profits  thereafter  received  from  any  real  estate  so 
•seized  thev  shall  first  pay  all  legal  taxes  and  assessments,  as  they  shall  be  assessed 
against  said  real  estate  and  such  premiums  for  insurance  and  expenses  for  such 
repairs  thereon  as  they  may  deem  necessary  for  the  protection  and  presei'vation  of 
said  real  estate,  and  the  balance  of  said  rents  and  profits  shall  be  applied  by  said 
overseers,  superintendents,  etc.,  to  the  maintaining,  bringing  up  and  providing  for 
the  wife,  child  or  children  so  left  and  abandoned,  and  proper  vouchera  shall  be  taken 
thereof.     (3  R.  8.,  7th  ed.,  1880.) 

^—^^  Subsequent  sections  (2»  8  and  4)  pi*o\'ide  for  the  appointment  of  guardians 
for  minors ;  direct  that  the  proceeds  of  sales  shall  not  be  mingled  with  other  funds  ; 
that  the  officer  shall  give  security,  and  account ;  that  notice  of  the  accounting  shall  be 
given ;  and  provide  lor  the  application  of  penalties  received  from  the  prosecution  of 
Any  recognizance  given  by  any  person  who  shall  have  abandoned  or  neglected  his 
wife  or  cmldren,  etc.     (3  R.  S.,  7th  ed.,  1881.) 

(46)   DlSCHABGB  OF  WARRANT.      SalB  OF  PROFBRTY,  ETC. 

Warrant,  in  what  cases  to  be  discharged.] — If  the  party  against 
'Whom  the  warrant  issued,  return  and  support  the  wife  or  children 
so  abandoned,  or  give  security  satisfactory  to  any  two  justices  of  the 
peace^  or  police  justices  in  the  city,  village  or  town,  to  the  overseers 
of  the  poor  of  the  town,  or  in  the  city  of  New  York,  to  the  commission- 
ots  of  charities  and  corrections,  that  the  wife  or  children  so  abandoned 
Bliall  not  be  chargeable  to  the  town  or  county,  then  the  warrant  must 
1>6  discharged  by  an  order  of  the  magistrates,  and  the  property  taken 
i>y  virtue  thereof  restored  to  the  party.    {Code  Cr,  Pro.,  §  924.) 

Gtale  of  the  property  seized  and  application  of  its  proceeds.] 

^The  officers  must  sell  at  public  auction  the  property  ordered  to 

l>e  sold,  and  receive  the  rents  and  profits  of  the  real  property  of  the 
X>erson  absconding,  and  in  those  cities,  villages  or  towns  which  are 
^^quired  to  support  their  own  poor,  the  officers  charged  therewith  must 
^pply  the  same  to  the  support  of  the  wife  or  children  so  abandoned  ; 
^nd  for  that  purpose  must  draw  on  the  county  treasurer,  or  in  the  city 
^>f  New  York,  upon  the  comptroller,  for  the  proceeds  as  directed  by 
Special  statutes.     They  must  also  account  to  the  court  of  sessions  of  the 
f5ounty,  for  all  money  so  received  by  them,  and  for  the  application 
thereof,  from  time  to  time,  and  may  be  compelled  by  that  court  to  ren- 
der that  account  at  any  time.    (Id.,  §  925.) 
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In  those  counties  where  all  the  poor  are  a  charge  upcm  the  county, 
the  superintendents  of  the  poor  shall  be  vested  with  the  same  powers^ 
rights  and  authority  as  are  hereinbefore  given  to  the  overseers  of  the 
poor  of  any  town,  in  respect  to  compelling  relatives  to  mRinfain  pau- 
pers, and  in  respect  to  the  seizure  of  the  property  of  any  parent 
absconding  or  abandoning  his  or  her  family,  and  shall  be  entitled  to 
the  like  actions  and  remedies  in  their  names,  and  shall  perform  the 
duties  hereinbefore  requii-ed  of  overseers,  and  subject  to  the  same 
obligations  and  control.  (?*)  (47) 

Upon  an  application  by  the  overseers  of  the  poor,  for  a  warrant, 
under  the  above  section,  the  wife  of  the  person  alleged  to  have 
absconded  is  not  a  competent  witness  to  prove  the  fact.  Yet  if  a 
warrant  be  granted  upon  her  testimony,  the  proceeding  is  not  void, 
but  is  voidable  only,  and  a  protection  to  all  persons  acting  under  its^ 
authority,  although  actors  in  obtaining  the  warrant,  {s) 

It  is  also  provided,  by  statute,  that  if  the  father  or  mother  of  any 
child  under  the  age  of  six  years,  or  any  other  pei'son  to  whom  any 
such  child  shall  have  been  confided,  shall  expose  such  child  to  any 
highway,  street,  field,  house  or  outhouse,  with  intent  wholly  to 
abandon  it,  he  or  she  shall,  upon  conviction,  be  punished  by  impris* 
onment  in  a  state  prison,  not  exceeding  seven  years,  or  in  a  county 
jail  not  more  than  one  year.  {() 

14.    Hawken  and  pedlen. 

The  statute  provides  that  no  person  shall  oe  allowed  to  travel 
from  place  to  place  within  this  state,  for  the  purpose  of  carrying  to- 
sell,  or  exposing  for  sale,  any  goods,  wai-es  or  merchandise  of  th© 
growth,  produce  or  manufacture  of  any  foreign  country,  other  than 
family  groceries  and  provisions,  luiless  he  shall  have  obtained  a 
license  as  a  hawker  and  Dedler  in  the  manner  hereinafter  dii-ected.  («) 

(r)  I<1  .  <  13.  (tf)  1  R.  S.,  575, »!,  as  amended  by  L.  of  1880. 

(«)   21  Weud..  178.  ch.  72.    2  R.  S.,  7th  ed.,  1292. 

(0    2R.  S.,665,  »35.   3  id  ,  7th  cd.,  2477. 

(47)  Powers  of  superintendents  of  poor.] — In  those  counties 
where  all  the  poor  are  a  charge  upon  the  county,  the  superintendents  of 
the  poor  are  vested  with  the  same  powers,  as  are  given  by  this  title  to 
the  overseers  of  the  poor  of  a  town,  in  respect  to  compelling  relatives  to 
maintain  poor  persons,  and  in  respect  to  the  seizure  of  the  property  of 
a  parent  absconding  and  abandoning"  his  family  ;  and  are  entitled  to 
the  same  remedies  in  their  names,  and  must  perform  the  duties  required 
by  this  title,  of  overseers,  and  are  subject  to  the  same  obligations  and 
coniYo\.    (Code  Cr.  Pro.,  §  926.) 
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Every  person  who  shall  be  fouud  traveling  and  trading  within 
this  state  contrary  to  the  provisions  of  the  first  section  of  this  title, 
or  conti-ary  to  the  terms  of  any  license  that  may  have  been  granted 
to  Iiim  as  a  hawker  or  pedler,  shall,  for  each  offense,  forfeit  the  sum 
of  $25,  to  the  use  of  the  poor  of  ^the  town  in  which  the  offense  shall 
be  committed,  {y) 

Every  person  so  trading,  who  shall  refuse  to  produce  a  license  as 
a  hawker  or  pedler,  to  any  officer  or  citizen  who  shall  demand  the 
same,  shall,  for  each  offense,  forfeit  the  sum  of  ten  dollars,  to  the 
overseers  of  the  poor  of  the  town  in  which  the  demand  shall  be 
made,  for  the  use  of  the  poor  therein  ;  and  every  such  offender  who, 
after  notice,  shall  refuse  or  neglect  to  pay  the  above  penalty,  shall 
be  committed,  by  the  justice  before  whom  the  conviction  shall  be 
had,  to  the  jail  of  the  county  in  which  the  offense  shall  have  been 
committed,  for  the  term  of  one  month,  (w) 

Any  citizen  may  apprehend  and  detain  any  pei-son  who  shall  be 
found  trading  as  a  hawker  or  pedler,  without  license,  or  contrary  to 
the  terms  of  his  license,  or  who  shall  refuse  to  produce  a  license ; 
and  may  convey  the  offender  before  any  justice  of  the  peace  in  the 
town  or  county  in  which  he  is  apprehended.  It  shall  be  the  duty 
of  the  overseers  of  the  poor  of  the  several  towns  of  this  state  to 
-enforce  the  provisions  of  the  law  in  the  mrmner  herein  prescribed, 
ivhenever  any  violation  thereof  withiu  their  respective  towns  shall 
come  to  their  knowledge,  (z) 

It  shall  be  the  duty  of  such  justice,  if  a  sufficient  license  to  author- 
ize such  trading  be  not  produced  to  him,  and  the  fact  of  trading  be 
proved  to  him,  either  by  the  confession  of  the  person  so  apprehended, 
or  the  oath  of  competent  witnesses,  to  convict  the  offender  of  such 
offenses  against  this  title  as  shall  be  so  confessed  or  proved  ;  and  to 
issue  his  warrant  on  each  conviction,  directed  to  some  constable  of 
the  county  in  which  the  conviction  shall  be  had,  commanding  such 
constable  to  cause  the  sum  of  twenty-five  dollars,  with  costs  not  to 
exceed  five  dollars,  to  be  forthwith  levied  by  distress  and  sale,  at 
public  vendue,  of  the  goods,  wares  and  merchandise  of  the 
offender.  The  moneys  collected  on  such  warrant  *exclu-  [  *613  ] 
aive  of  the  costs,  are  to  be  paid  by  the  justice  to  the  over- 
aeers  of  the  poor  of  the  town  in  which  the  offense  shall  have  been 
committed,  (y) 


[9)  Id.,  676,  (6.    2  id.,  7th  ed.,  1208. 
V)ld.,  #7. 
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In  eveiy  case  of  a  prosecution  against  any  person  for  the  recovery 
of  a  penalty  given  in  this  title,  no  costs  shall  be  allowed  to  the 
defendant  if  it  shall  api>ear  that  before  the  commencement  of  the 
prosecution,  he  had  refused  to  produce  his  license,  or  to  disclose  his 
name,  when  lawfully  required.  Nor  in  such  case  will  the  defendant 
be  entitled  to  maintain  any  action  against  the  person  prosecuting  him, 
or  the  constable,  or  other  persons  by  whom  he  was  apprehended,  or 
the  justice  issuing  any  warrant  or  other  process  against  him,  or  before 
whom  he  was  tried,  for  any  of  their  acts  in  so  prosecuting,  appre- 
hending or  trying  liim.  (^z) 

No  suit  or  prosecution  for  the  recovery  of  any  of  the  above  men- 
tioned penalties  can  be  maintained  unless  it  appears  that  it  is  brought 
within  sixty  days  after  the  commission  of  the  offense  charged,  (a)    - 

Every  person  sued  for  putting  in  execution  this  title,  or  doing  any 
matter  or  thing  pui*suant  thereto,  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  And  if  the  plaintiff  in  any  such 
suit  shall  not  prevail,  the  defendant  is  entitled  to  recover  treble 
costs.  (6) 

16.    Violation8  of  excise  law. 

The  title  of  the  Revised  Statutes  relating  to  excise,  and  the 
regulation  of  taverns  and  groceries  was  repealed  by  the  act  of  1857, 
ch.  628,  §  33.  The  subject  is  now  regulated  by  the  latter  act,  and 
other  statutes. 

Sales  of  liquor  to  pauper s.'\  No  tavern-keeper,  grocer  or  other 
dealer  in  strong  or  spirituous  liquors,  shall,  directly  or  indirectly^ 
sell  or  cause  to  be  sold,  any  strong  or  spirituous  liquor  to  any  pauper, 
knowing  him  or  her  to  be  such  pauper,  as  aforesaid,  imder  the  penalty 
of  a  forfeiture  of  the  sum  of  five  dollars,  for  esich  offense,  to  be  sued 
for  and  collected,  Avith  costs,  by  and  in  the  name  of  the  superintendents 
of  the  poor  of  any  county  in  this  state,  having  such  officers,  or  by 
and  in  the  name  of  tlie  ovei-secrs  of  the  poor  of  any  town  which  sup- 
ports its  own  poor,^for  the  use  of  the  poor  of  such  county  or  town, 
as  the  case  may  be.  (c) 

Selling  or  giving  liquor  to  Indians.'\  Every  person  who  shall  sell 
or  give  to  any  Indian  within  this  state,  any  spirituous  liquor,  or  any 
intoxicating  drink,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction,  shall  be  punished  by  a  fine  of  not  less  than  $25,  nor  more 

(«)  Id  .  577,  ( 10.  (0  Laws  of  1835,  cb.  2»,  H  1. 3.   SB.  8..  7tli 

(a)ld.,  ni.  6d.,1977-^. 

Kb)  III.,  ♦  12. 
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than  $50,  or  by  imprisonmeut  iii  the  county  jail  of  not  more  than 
thirty  days,  or  by  both  such  fine  and  imprisonment,  {d) 

ScUea  to  Indians^  apprentices  and  minors.^  No  imi,  tuvern  or  hotel- 
keeper,  or  any  other  person  licensed  to  sell  any  strong  or  spirituous 
liquors  or  wines,  shall,  either  pei'sonally,  or  by  his  wife,  servant  or 
employee  or  other  agent,  sell  or  give  any  such  liquora  or  wines  to 
any  Indian  or  apprentice,  knowing  or  having  reason  to  believe  him 
to  be  such,  or  within  the  knowledge  of  such  agent,  without  the  consent 
of  his  master  or  mistress,  nor  to  any  minor  under  the  age  of  eighteen 
years,  without  the  consent  of  his  father,  mother  or  guardian.  Who- 
ever shall,  either  personally  or  by  his  wife,  servant,  employee  or  other 
agent,  ofiend  against  either  of  these  provisions,  shall  forfeit  ten  dollars 
for  each  and  every  offense,  to  be  recovered  by  the  master  of  such 
apprentice  or  servant,  or  by  the  parent  or  guardian  of  such  minor ; 
and  any  person  who  shall,  either  personally  or  by  his  wife,  servant, 
employee  or  other  agent,  sell  or  give  away  any  strong  or  spirituous 
liquors,  ale,  beer  or  wine  to  any  Indian  in  this  state,  or  shall  sell  any 
beer,  ale,  wine  or  any  strong  or  spirituous  liquor  to  any  minor  under 
the  age  of  fourteen  years,  knowing  or  having  reason  to  believe  such 
minor  to  be  under  such  age,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction,  shall  be  liable  to  a  fine  of  $25  for  each  and  every 
offense,  {e) 

Sales  or  gifts  to  intoxicated  persons,]  Whoever  shall  sell  or  give 
away  any  strong  or  spirituous  liquors  or  wines,  or  shall  suffer  any 
such  liquors  or  wines  to  be  sold  or  given  away,  imder  his  direction 
or  authority,  to  any  intoxicated  person,  shall  forfeit  not  less  than  ten 
nor  more  than  twenty-five  dollars  for  each  offense.  (/) 

Habitual  drinkers;  forbidding  sales  to.]  It  is  the  duty  of  mag- 
istrates and  overseers  of  the  poor,  in  any  town  or  city,  on  complaint 
and  satisfactory  proof  by  a  toife,  that  her  husband  is  an  habitual 
drinker  of  intoxicating  liquors,  to  issue  written  notices  to  all  dealers 
in  intoxicating  liquors,  against  whom  such  complaint  is  made,  for- 
bidding the  sale  or  giving  of  such  liquor  to  such  husband  for  the 
term  of  six  months  from  the  date  of  the  notice,  under  a  penalty  of 
$50,  with  costs,  for  each  and  every  sale  or  giving  of  such  liquor, 
after  such  notice  shall  have  been  given  ;  to  be  sued  for  in  her  own 
name  and  for  her  own  use.     It  shall  be  the  duty  of  such  magistrates 

(d)  Laws  of  184a,*oh.  420,  (1.   IB.  S.,  7th  ed.,       (e)  Laws  of  1887,  ch.  628,  ( 15,  as  amended  by 
Mb  L.  of  1877.  ch.  420.    3  K.  S,  7th  ed.,  1982. 

(/)  Id.,  1 18.    8  R.  S.,  7th  ed.,  1983. 
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uud  overseers  of  the  poor  to  forbid  the  sale,  in  like  maoDer,  in  all 
cases  where  a  husband  shall  make  like  satisfactory  proof  conceming 
the  wife,  and  all  the  provisions  of  this  section  shall  apply  the  same 
in  either  case.  It  shall  be  the  duty  of  magistrates  and  overseers  of 
the  poor,  when  like  proof  is  made  by  a  parent,  concerning  a  child 
who  is  a  minor  mider  the  ago  of  twenty-one  years,  or  by  a  child 
concermng  a  parent,  to  forbid  the  sale  in  like  manner ;  and  all  the 
provisions  of  this  act  shall  apply  as  in  other  cases  named  above,  (jj) 

Sales  to  habitual  drunkards,  paupers,  or  where  notice  has  been 
given.]  It  shall  not  l^e  lawful,  under  the  provisions  of  this  act,  to 
sell  intoxicating  liquors  to  any  |)erson  guilty  of  habitual  drunken- 
ness, nor  to  any  person  against  whom  the  seller  may  have  been  noti- 
fied by  parent,  guardian,  husband  or  wife  from  selling  intoxicating 
liquors ;  and  every  party  so  selling  or  retailing  intoxicating  liquors 
shall,  on  proof  thereof  before  any  court  of  competent  jurisdiction, 
be  deprived  of  his  license  to  sell,  and  shall  not  be  allowed  a  renewal 
of  said  license,  and  in  addition,  on  conviction,  be  punidied  by  a  fine 
of  not  less  than  $20  nor  more  than  $50,  for  each  and  every  violation 
of  the  provisions  herein  set  forth.  If  any  inn,  tavern,  or  hotel- 
keeper,  or  any  other  pei-sou  or  persons  whatsoever,  knowingly  (out- 
side of  any  poor-house,)  shall  sell,  or  give  to  any  pauper  or  inmate 
of  any  poor-house  or  alms-house,  strong  or  spirituous  liquors,  or 
wines,  such  person  or  persons  so  offending  shall  be  fined  $25,  and  be 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  imprisoned  not 
more  than  sixty  days.  (A) 

Penalties  for  selling  without  license,]  Whoever  shall  sell  any 
strong  or  spirituous  liquors  in  quantities  less  than  five  gallons  at  a 
time,  without  having  a  license  therefor,  granted  as  herein  provided, 
shall  forfeit  fifty  doUai-s  for  each  offense,  (i) 

Whoever  shall  sell  any  strong  or  spirituous  liquoi*s  or 

wines  to  be  drank  in  his  house  or  shop,  or  any  outhouse,  yard  or 
garden  appertaining  thereto,  or  shall  suffer  or  permit  any  such 
liquors  or  wines  sold  by  him,  or  under  his  direction  or  authority,  to 
be  drank  in  his  house  or  shop,  or  in  any  outhouse,  yard  or  garden 
thereto  belonging,  without  having  obtained  a  license  therefor  as 
an  inn,  tavern,  or  hotel-keeper,  shall  forfeit  fifty  dollars  for  each 
offense.  (A) 

Ain^est  of  offenders  ;  duly  of  magistrate  ;  warrants  to  be  issued, 

la)  111., » 19.    8 id., 7th ecL,  1945.  {i)  Id.,  (13.    SB.  S., 7th ed.,  1981. 

*    '«^  (*)Id.,U4. 
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en  complainls.^     It  shall  A)c  tho  duty  of  every  sheriff,  under-sheriff, 
constable,  marshal,  policeman  or  officer  of  police  to  arrest  all  pcrsoqs 
actually  engaged  in  the  commission  of  any  offense  in  violation  of 
this  act,  and  foithwith  to  caiTy  such  pei'son  before  any  magistrate 
of  the  same  city  or  town  to  be  dealt  with  according  to  the  pro- 
visions of  this  act ;  and  it  shall  be  the  duty  of  such  magistrate,  on 
sufficient  proof  that  such  offense  has  been  committed,  unless  such 
person  shall  elect  to  be  tried  before  such  magistrate,  and  unless  the 
offense  charged  be  intoxication  in  any  public  place,  to  require  a  bond 
to  be  executed  by  such  offender,  in  the  penal  sum  of  $100,  with 
sufficient  sureties,  conditioned  that  such   offender  will  appear  and 
answer  the  charge  at  the  next  court  of  oyer  and  terminer,  or  ses- 
sions, to  be  held  in  said  county,  and  abide  tho  order  and  judgment 
of  the  court  therein,  or  to  commit  such  offender  to  the  comity  jail 
until  such  judgment  of  said  couil,  or  until  he  be  discharged  accord- 
ing to  law.     And  it  shall  be  the  duty  of  the  magistrate  to  entertain 
any  complaint  of  a  violation  of  this  act,  made  by  any  person,  under 
oath,  and  forthwith  to  issue  a  warrant,  and  cause  such  offender  to  l)e 
brought  before  him,  to  comply  with  the  provisions  of  this  section  ; 
and  such  magistrate  shall  within  ten  days,  cause  such  bond,  together 
^th  all  papei*s  and  affidavits,  with  a  list  of  the  persons  and  resi- 
liences of  the  complainants  and  witnesses  examined  before  him,  to 
l)e  delivered  to  tho  district  attorney  of  the  county,  whose  duty  it 
shall  be  forthwith  to  prosecute  the  same.  {I) 

Arrests  far  public  intoxication  ;  duty  of  magistrate  ;  punishment ; 
jpenalty  for  neglect  of  duty  by  officers  and  magistrates.^     It  shall  bo 
the  duty  of  every  such  officer,  whenever  he  shall  find  any  pei-son 
intoxicated  in  any  public  place,  to  apprehend  such  person  and  take 
him  before  some  magistrate  of  the  same  city  or  town,  and  if  such 
magistrate  shall,  after  due  examination,  deem  him  too  much  intoxi- 
cated to  be  examined,  or  to  answer  on  oath  con*ectly,  he  shall  direct 
said  officer  to  keep  him  in  some  jail,  lock-up  or  other  safe  and  conven- 
ient place  until  he  shall  become  sober,  and  thereupon  forthwith  to 
bring  him  before  said  magistrate,  whose  duty  it  shall  then  be  forth- 
with to  try  him  for  such  offense  ;  and  such  person,  when  thus  charged 
with  intoxication  in  any  public  place,  shall  not  bo  allowed  his  election 
to  give  a  bond,  as  provided  for  in  section  16  of  this  act,  for  his 
4ippearance  at  the  next  court  of  oyer  and  terminer  or  sessions,  and 

(I)  Id.,  1 16,  a«  amended  by  L.  of  186U,  ch.  8j6.    8  R.  S.,  7th  od.,  19;^. 
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ipon  the  conviction,  by  the  magistrate,  of  such  offense,  such  persoa 
shall  be  fined  not  less  than  three  nor  more  than  ten  doUarSi  in  the 
discretion  of  the  magistrate  trying  him,  and  costs  at  the  same  rate 
as  in  courts  of  special  sessions,  and  imprisonment  in  the  county  jail, 
workhouse  or  peiiitentiaiy,  until  paid,  not,  however,  less  than  ten 
days,  nor  to  exceed  six  months.  The  offense  of  intoxication  in  any 
public  place  being  hereby  declared  an  offense  against  the  provisions 
of  this  act,  and  punishable  as  above  provided,  it  shall  be  the  duty 
of  such  officers  to  arrest,  or  cause  to  be  arrested,  all  such  persons^ 
when  so  intoxicated,  and  of  the  magistrate  to  entertain  such  com- 
plaints, and  make  such  examination,  under  the  penalty  of  $50,  with 
costs  of  suit,  for  any  neglect  to  comply  with  the  provisions  of  this 
section,  {m) 

Times  when  sales  are  prok{bitedS\  No  inn,  tavern  or  hotel-keeper, 
or  other  person,  shall  sell  or  give  away  intoxicating  liquors  or  wines 
on  Sunday,  or  upon  any  day  on  which  a  general  or  special  election 
or  town  meeting  shall  be  held,  and  within  one-quarter  of  a  mile  from 
the  place  where  such  election  or  town  meeting  shall  be  held,  in  any 
of  the  villages,  cities  or  towns  of  this  state,  to  any  person  whatever, 
as  a  beverage.  In  case  the  election  or  town  meetings  shall  not  be 
general  throughout  the  state,  the  provisions  of  this  section,  in  such 
case,  shall  only  apply  to  the  city,  county,  village  or  town  in  which 
such  election  or  town  meeting  shall  be  held.  Whoever  shall  offend 
against  the  provisions  of  this  section,  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished,  for  each  offense,  by  a  fine  not  less 
than  thirty  dollars  nor  more  than  $200,  or  by  imprisonment  not  less 
than  five  days  nor  more  than  fifty  days,  or  both  such  fine  and 
imprisonment,  at  the  discretion  of  the  court.  Nothing  herein  con- 
tained shall  in  any  manner  apply  to  any  city  or  town  where  the 
majority  of  voters  have  voted  for  local  prohibition,  in  accordance 
with  any  law  providing  for  such  voting,  until  such  city  or  town  shall 
reverse,  by  vote,  such  local  prohibition,  (n) 

Penalties^  how  recovered,]  The  penalties  imposed  by  this  act, 
except  those  provided  for  by  sections  15  and  19,  shall  be  sued  for 
and  recovered  by  and  in  the  name  of  the  overseers  of  the  poor  of  the 
town  or  city  in  which  the  alleged  penalty  is  incuri-ed,  except  in  such 
towns  or  cities  as  huve  no  overseers  of  the  poor,  in  which  case  said 
penalties  shall  be  sued  for,  and  recovered  by  and  in  the  name  of  the 

(m)  Id.,  f  17,  as  amended  by  L.  of  ld69,  ch.       in)  Id  ,  i  21.  as  amended  by  L.  of  187S,  oIl. 
866.  849, »  6.    8  K.  S.,  7th  ed.,  1968. 
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board  of  commissiouers  of  excise  of  the  town  or  city  aforesaid,  aud 
paid  over  to  the  treasury  of  the  county,  for  the  support  of  the  poor 
of  the  town  or  city  in  which  such  penalty  was  incurred,  except  that 
in  counties  where  there  is  no  distinction  between  town  and  county 
poor,  then  for  the  poor  of  such  county,  within  thirty  days  after 
receipt  of  the  same  by  such  commissioners,  overseei'S  or  their  attor- 
neys, (o) 

Bonds  to  bejiled.]  Every  bond  taken  pursuant  to  the  provisions 
of  this  act,  shall,  within  ten  days  after  the  execution  of  the  same,  be 
filed  in  the  office  of  the  clerk  of  the  town  or  village  in  which  the 
license  shall  be  granted,  and  in  cities,  in  the  city  clerk's  office,  {p) 

By  whoin  to  he  sued.\  Whenever  a  breach  of  the  condi- 
tion of  such  bond,  given  upon  the  granting  of  any  license,  shall 
happen,  it  is  the  duty  of  the  commissioners  of  excise,  the  supervisor  of 
the  town,  the  mayor  of  the  city,  or  trustees  of  the  village,  in  which 
the  person  incurring  the  penalty  shall  reside,  to  prosecute  the  same 
and  recover  the  penalty  therefor.  (§') 

Conviction  ;  transmitting  statement,^  Whenever  any  conviction  or 
judgment  shall  be  obtained  against  any  pei*son  licensed  to  sell  strong 
or  spirituous  liquors  or  wines,  for  any  violation  of  the  provisions  of 
this  act,  either  in  a  suit  for  a  penalty  or  in  a  suit  upon  a  bond  given 
by  such  person,  it  is  the  duty  of  the  court  or  justice  before  whom  the 
same  shall  be  had,  to  transmit  to  the  next  court  of  sessions  of  the 
county,  a  statement  of  such  conviction  or  judgment,  and  the  offense 
for  which  it  was  obtained,  (r) 

Revoking  license S\  The  said  court  must  cause  the  person  or  per- 
sons against  whom  such  conviction  or  judgment  was  obtained  to  be 
notified  to  appear,  on  such  day  as  the  court  shall  appoint  to  show 
cause  why  any  license  that  may  have  been  granted  to  him  or  them 
should  not  be  revoked.  At  the  day  appointed,  and  on  such  other 
days  as  the  court  shall  appoint,  it  must  proceed  to  iuquii*e  into  the 
circumstances,  and  must  revoke  the  license,  {s) 

Effect  of  revocation,^     The  person  whose  license  shall  be 

revoked  shall  be  incapable  of  receiving  any  such  license  to  sell  any 
strong  or  spirituous  liquors  or  wines,  for  the  space  of  three  yeara  from 
the  time  of  such  revocation,  {t) 

Liability  for  damages  for  selling  to  certain  persons.^     Any  person 

(0)  Id.,  1 22,  as  amended  by  L.  of  187S,  ch.       (r)  Id.,  k  25. 

IW.    8  a.  S.,  7th  ed.,  1984.  («)  M.,  h  20. 

fp)_Id.,|«.  (0  la.,  J  27. 
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who  shall  sell  auy  stroug  or  spirituous  liquors  or  wines  to  any  of  the 
individuals  to  whom  it  is  declared  by  this  act  to  be  unlawful  to  make 
such  sale  shall  be  liable  for  all  damages  which  may  be  sustained  in 
consequence  of  such  sale  ;  and  the  parties  so  oflending  may  be  sued 
in  any  of  the  courts  of  this  state,  by  any  individual  sustaining  such 
injuries,  or  by  the  overseers  of  the  town  where  the  injui'ed  party 
may  reside,  and  the  sum  recovered  shall  be  for  the  benefit  of  the 
party  injured,  (u) 

Duty  of  courts  to  diarge;  adulterations.]  It  is  the  duty  of  couits 
to  instruct  grand  jurors  to  iuquii*e  into  all  ofTenses  against  the  provi- 
sions of  this  act,  and  to  present  all  offenders  against  the  act,  and  also 
all  persons  who  may  ]>e  charged  with  adulterating  imported  or  other 
intoxicating  liquoi's,  with  poisonous  or  other  deleterious  drugs  or 
mixtures,  or  selling  the  same,  or  with  knowingly  importing  or  selling 
intoxicating  liquors  or  wines  adulterated  with  poisonous  or  deleterious 
di*ugs  or  mixtures  ;  which  offenses  sxre  hereby  declared  to  be  misde- 
meanors, to  be  punished  by  imprisonment  in  the  penitentiary,  work- 
house or  jail,  for  a  period  of  three  months  and  by  a  fine  of  $100.  (v) 

Who  may  prosecute.]  In  case  the  parties  or  persons  whose  duty 
it  is  to  prosecute  for  any  penalty  imposed  for  any  violation  of  the 
provisions  of  this  act  shall,  for  the  period  of  ten  days  after  com- 
plaint to  them  that  any  person  Has  incurred  such  penalty,  accom])anied 
with  reasonable  proof  of  the  same,  neglect  or  refuse  to  prosecute  for 
such  penalty,  auy  other  person  may  prosecute  therefor,  in  the  name 
of  the  overseera  of  the  poor  of  the  town  in  which  such  alleged  jienalty 
was  incuired,  and  in  the  manner  provided  by  section  22  of  this  act, 
as  the  same  is  amended  by  section  1  of  this  chapter,  (to) 

Jail  limits.]  In  any  judgment  rendered  or  recovered  on  any 
bond  given  mider  this  act,  or  for  any  penalty  incurred  under  this 
act,  the  person  or  persons  against  whom  such  judgment  shall  be  ren- 
dered shall  not  be  entitled,  under  any  execution  issued  on  such  judg- 
ment, to  the  liberties  of  the  jail,  (x) 

Repeal  of  fainiier  acts.]  Title  9  of  chapter  20,  of  the  first  part 
of  the  Revised  Statutes,  and  the  act  **for  the  prevention  of  intem- 
perance,'' &c.,  passed  April  9,  1855,  and  all  other  acts  inconsistent 
with  the  provisions  of  this  act,  are  hereby  repealed,  (y) 

The  act  of  1869  (ch.   856),  amending  the  above  act   of  1857, 

<u)Id.,$28.  («)Id.,  (82. 

(r)  Id.,  $  29.   8  B.  S.,  7th  ed.,  1985.  (y)  Id.,  S  83. 

(IT)  ld.,f  80,  OB  amended  by  L.  of  1873,  ch. 
8211. 
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declares  (§  4)  that  all  the  provisions  of  the  latter  act,  as  amended, 
shall  be  held  to  apply  to  the  sale  of  ale  or  beer,  except  so  much 
thereof  as  forbids  the  granting  of  license  to  any  person,  except  to 
such  persons  as  propose  to  keep  an  inn,  tavern  or  hotel;  and  the 
commissioners  of  excise  may,  in  their  discretion,  grant  license  for 
the  sale  of  ale  or  beer  for  a  sum  not  less  than  ten  dollars  to  other 
than  those  who  propose  to  keep  an  inn,  tavern  or  hotel ;  and  that 
the  provisions  of  this  act  shall  extend  to  all  portions  of  the  state, 
except  the  metropolitan  police  district,  {z)  (48) 

(•)  8R.  S.,7thed.,1986. 
(4S)  OtHBR  8TATUT0RT  FBOVISIONS,  BBLATINQ  TO  BXCISB. 

The  act  of  1870  (cb.  175),  "  regulating  the  sale  of  intoxicating  liquors,^  declai*es 
(§  €)  that  the  provisions  of  the  act  of  1857  (ch.  628),  except  where  the  same  are 
inconsistent  or  in  conflict  with  the  provisions  of  said  act  of  1870,  shall  be  taken  and 
construed  as  part  of  the  latter  act,  and  be  and  remain  in  full  force  and  eflfect 
throughout  the  whole  of  this  state.     (3  R.  S.,  7th  ed.,  1989.) 

No  sales  to  be  made  between  ojie  and  five  o* clock  A,  M.,  etc] — Licenses  granted  as. 
in  this  act  provided  shall  not  authorize  any  person  or  persons  to  expose  for  sale,  or 
sell*  give  away»  or  dispose  of,  any  strong  or  spirituous  liquoi's,  wines,  ale  or  beer, 
on  any  day  between  the  hours  of  one  and  five  o'clock  in  the  morning.  And  all 
places  licensed  as  aforesaid  shall  be  closed  and  kept  closed  between  the  hours  afore- 
said and  at  all  other  times  whei*e  such  selling  is  not  authoiized  by  law.  And  it  shall 
be  the  duty  of  evei-y  sheriff,  constable,  policeman  and  officer  of  police  to  enfoi^ce  the 
observance  of  the  foregoing  provisions.  Nothing  herein  contained  shall  be  con- 
strued to  prevent  hotels  fi-ora  receiving  and  entertaining  travelers  at  any  time,  sub- 
ject to  the  restrictions  contained  in  this  act,  and  the  act  nereby  amended.  (Laws  of 
1870,  ch.  175,  }  5,  as  amended  by  L.  of  1873,  ch.  549.)  * 

The  latter  act  provides  that  nothing  therein  contained  shall  in  any  manner  apply 
to  any  city  or  town  where  the  majority  of  voters  have  voted  for,  or  shall  hereafter 
vote  for,  local  prohibition  in  accordance  with  any  law  providing  for  such  voting, 
until  such  city  or  town  shall  reverse,  by  vote,  such  local  prohibition.  (Laws  of  1873, 
ch.  549,  §  6  ;  3  R.  S.,  7th  ed.,  1989.) 

Persons  injured  may  maintain  an  action  against  seller,  d'-c,  for  damages.] — Every 
husband,  wife,  child,  parent,  guardian,  employer,  or  other  person  who  shall  be 
injured  in  person  or  property,  or  means  of  8upiX)rt,  by  any  intoxicated  person,  or  i  n  con- 
sequence of  the  intoxication,  habitual  or  otherwise,  of  any  person,  shfui  have  a  right  of 
action  in  his  or  her  name,  against  any  |jerson  or  pei-sons  who  shall,  by  selling  or 
giving  away,  intoxicating  liquors,  cause  the  intoxication,  in  whole  or  in  part,  of  such 
person  or  persons,  and  any  peraon  or  pei-sons  owning  or  renting  or  permitting  the 
occupation  of  any  building  or  premises,  and  having  knowledge  that  intoxicating: 
liquors  are  to  be  sold  therein,  shall  he  liable,  severally  or  jointly  with  the  i)ei'son  or 
persons  selling  or  giving  intoxicating  liquora  aforesaid,  for  all  damages  sustained,  and 
for  exemp]ai*y  damages. 

^ —  AH  damages  recovered  by  a  minor,  under  this  act,  shall  be  paid  either  to 

such  minor,  or  to  his  or  her  parent,  guanlian  or  next  friend,  as  the  court  shall  direct. 
And  the  unlawful  sale  or  giving  away  of  intoxicating  liquora  shall  work  a  forfeitui-e 
of  all  rights  of  the  lessee  or  tenant  under  any  iense  or  contract  of  i*ent  ujxm  the 
premises.     (Laws  of  1873,  ch.  646,  §  1 ;  3  R.  8.,  7th  ed.,  1990.) 

Jurisdiction  qf  jicstices  of  the  jyeace.  ] — In  any  action  aiising  for  violations 

of  the  provisions  of  this  act,  any  justice  of  the  peace  in  the  county  whei*e  the  offense 
is  committed  shall  have  jurisdiction  to  try  and  deterniine  the  same,  providing  the 
amount  of  damages  claimed  do  not  exceed  ^*200,  in  which  case,  and  whei*e  the  dam- 
ages claimed  do  not  exceed  $500,  the  justice  of  the  peace  before  whom  the  action  is 
commenced  shall  associate  with  himself  any  other  two  justices  of  the  peace  in  the 
same  county,  who  shall  have  junsdiction  to  try  and  determine  the  same.     (Id.,  }  2.) 

Use  of  intoxicating  liquors  in  poor-houses,  reformatories,  penitentiari&tt  d'c] — It 
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[  *  614  ]         *The  offense  of  selling  spirituous  liquors  in  violation  of 
the  excise  law,  may  be  established  by  circumstantial  evi- 

shall  be  unlawful  to  introduce  into  any  poor-house,  juvenile  reformatory,  protectory, 
house  of  i*efuge,  jail,  penitentiary  or  piison,  or  to  biing  upon  the  premises  thei'eof 
any  wine,  alcoholic,  malt,  or  intoxicating  Uquora,  except  upon  the  written  requisition 
of  the  medical  officer  of  such  institution,  or  for  any  ti*ustee,  manager,  officer,  agent, 
employee  or  other  person  connected  with  any  such  institution,  or  the  inmates  thereof, 
to  use,  to  offer  to  others,  or  to  allow  to  be  used  within  any  such  institution,  or  upon 
the  pi-emises  thei'eof,  an^  wine,  alcoholic,  malt  or  intoxicatinjg;^  liquors,  except  by  the 
direction  and  presciiption  of  the  medical  officer  of  such  mstitution,  who  shall,  in 
every  case  of  such  presciiption,  make  a  record  of  the  name  of  the  person  and  the 
cause  for  which  such  pi-escription  is  given,  in  a  book  kept  pubUcly  for  such  purpose, 
which  record  shall  be  veiified  by  the  affidavit  of  sur;h  medical  officer,  at  least  once  in 
«very  six  months.     (Laws  of  1880,  ch.  429,  6  1 ;  3  R.  S.,  7th  ed.,  1991.) 

Penalty,] — Any  person  violating  tnis  act,  upon  conviction  thereof,  shall  be 

deemed  guilty  of  a  misdemeanor.     (Id.,  §  2.) 

License  to  keep  tavern  only,] — Licenses  to  keep  taverns,  pursuant  to  the  laws  of  this 
state,  may  be  gi*anted  by  tne  commissioners  of  excise,  in  the  several  cities  and  towns 
of  this  state,  or  by  any  boai'd  or  officers  exercising  the  power  of  such  commissioners, 
without  including  a  license  to  sell  sti-ong  or  spirituous  liquors,  ale,  wines,  beer  or 
aJcoholic  di*ink  ;  and  in  all  such  cases  the  license  shall  express  such  restrictions  on  its 
face,  and  a  fee  of  five  dollars  may  be  charged  for  granting  such  license,  and  no  more ; 
but  no  such  license  shall  be  given  until  the  bond  requir^  to  be  given  by  tavern- 
keepers  is  executed  and  delivered  to  said  commissioners.  (Laws  of  1877,  ch.  419,  {  1 ; 
3  R.  S.,  7th  ed.,  1991.) 

CUvin^  or  selling  liquor  to  habitual  drunkard.] — ^Whenever  the  overseers  of  the  poor 
of  any  city  or  town  shall  discover  any  person  to  he  an  habitual  drunkard,  they  may, 
by  wilting  under  their  hands,  designate  and  describe  such  drunkard,  and  by  written 
notice  signed  by  them,  require  every  merchant,  distiller,  shop-keeper,  grocer,  tavern- 
keeper,  or  other  dealer  in  spirituous  liquors  and  every  other  person,  residing  within 
the  city  or  town  whei'e  such  drunkard  shall  i-eside,  or  in  any  other  city  or  town  near 
to  or  adjoining  such  city  or  town,  not  to  give  or  sell,  under  any  pret^ise,  any  spiiitu- 
ous  liquors  to  such  drunkard.    (3  R.  S.,  vth  ed.,  1945,  §  1.) 

Penalty.] — If,  after  the  personal  service  of  such  notice,  any  such  person 

shall  knowingly  give,  or  sell  in  any  manner  whatever,  spirituous  liquors  to  any  such 
drunkard,  except  by  the  personal  direction  or  on  the  written  certificate  of  some 
physician,  regularly  licensed  to  practice  according  to  the  laws  of  this  state,  stating 
that  such  liquor  is  necessary  for  the  preservation  or  recovery  of  the  health  of  such 
drunkard,  he  shall  foi'feit  for  every  offense,  the  sum  of  ten  dollars  for  the  use  of  the 
poor  of  the  town  whei-e  such  drunkard  resides,     (/d.,  1946,  6  2.) 

Contesting  charge.] — Any  person  so  deagnated  by  the  overseers  of  the  x>oor 

as  an  habitual  drunkai'd,  may  appl^  to  any  justice  of  the  peace  of  the  city  or  town  in 
which  the  pei*son  so  desigrnated  resides,  for  process  to  summon  a  jury  to  try  and 
determine  such  fact  of  drunkenness.     {Id,,  {  3.) 

On  such  application,  the  justice  shall  immediately  give  notice  thereof,  in 

writing,  to  the  overseers  of  the  ix>or,  si>ecifying  the  time  and  place  where  the  parties 
shall  meet,  for  the  trial  of  such  fact,  and  shaU  issue  a  venire  to  any  constable  to 
summon  a  jury  of  twelve  pei-sons,  comj^etent  to  seiTe  on  juries,  to  appear  at  the  said 
time  and  place,  for  the  purpose  of  trying  the  said  fact.     {Id.,  §  4.) 

Such  jury  shfdl  be  summoned,  returned,  and  six  of  them  shall  be  balloted 

for  by  such  justice,  and  shall  be  sworn  well  and  tnily  to  try  the  fact  of  the  alleg^ed 
drunkenness,  in  the  same  manner  as  for  the  trial  of  issues  in  suits  brought  before  a 
justice  of  the  peace ;  and  the  witnesses  shall  be  summoned,  and  their  attendance  and 
testimony  enforced,  and  they  shall  be  sworn  and  examined  before  the  said  jury  in 
like  manner.     {Id.,  $5.) 

The  said  jury  shall  hear  the  allegations  and  proofs  offered  on  both  sides,  and 

shall  proceed  in  all  respects  as  in  trials  at  law,  to  render  their  verdict ;  which  verdict 
shall  be  entered  by  such  justice  in  a  book,  to  be  provided  by  him  for  the  purpose. 
(Id.,  5  6.) 

Effect  of  wrdicf.]— The  said  verdict,  or  any  attested  copy  thereof,  under 

the  hand  ofsuch  justice,  shall  be  received  and  deemed  to  be  presomptive  evidence 
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dence,  aud  the  fact  that  the  defeudaiit  kept  liquor  in  his  grocery 
store,  to  sell,  is  competent  evidence  for  that  purpose,  in  an  action 
against  him  to  recover  the  penalty,  (a) 

Ale  and  strong  beer  are  included  in  the  terms  strong  or  spirituoxis 
liquors^  as  used  in  the  Eevised  Statutes,  making  it  penal  to  sell  such 
liquors  in  a  small  quantity  without  license,  {b) 

A  single  action  for  the  penalty  may  be  sustained  against  several 
who  join  in  selling  liquors  without  license,  (c)  Though  several  con- 
cur in  the  commission  of  an  act  for  which  a  penalty  is  given,  only 
one  penalty  can  be  recovered,  either  in  one  or  in  several  actions,  {d) 

It  has  been  determined  that  the  provisions  of  the  statute  requiring 
a  license  for  selling  strong  and  spirituous  liquors  in  small  quantities, 
do  not  conflict  with  any  provision  of  the  constitution  of  the  United 
States.(e) 

Where  a  statute  authorized  any  person  to  prosecute  for  penalties 
against  the  excise  law,  in  the  name  of  the  overseers  of  the  poor,  and 
those  officers  had  neglected  for  ten  days  to  prosecute,  upon  giving 
them  security  for  costs,  the  defendant  in  such  a  suit  can  not  object 
that  it  is  prosecuted  without  the  consent  of  the  overseei's,  nor  that 

(a)  8  Barb.,  068.  (d)  Ibid. 

(5)  8  Denio,  43.  (e)  Ibid. 

iO  1  Denio,  640. 

of  the  fact  thereby  found,  in  any  action  between  the  overseers  of  the  poor  and  any 
jWTSon  prosecutea  by  them  for  the  penalty  hei-einbefore  imposed,     (/d.,  §  7.) 

Co8ts,'\ — If  oy  the  verdict  of  the  jury  it  is  found  that  the  pei-son  demanding 

Aich  trial  is  an  habitual  drunkaiil,  the  justice  shall  enter  a  judgment  against  such 
person,  and  award  execution,  for  the  costs  of  the  overseers  of  the  x>oor  in  attending 
sach  trial,  in  the  same  manner  as  in  suits  between  individuals,  which  justices  of  the 
peace  are  authorized  to  tiy  and  determine.     (Id,,  $  8.) 

If  it  be  found  that  such  person  is  not  an  habitual  drunkard,  such  justice 

flihaU  in  like  manner  enter  judgment  and  award  execution,  for  the  costs  of  such  per- 
Bon«  against  the  said  overseers,  unless  it  shall  appear  to  such  justice  that  the  said 
overseers  acted  in  good  faith,  and  had  reasonable  cause  to  believe  such  person  an 
habitual  drunkard ;  in  which  case  no  costs  shall  bo  awarded  against  them,  but  each 
party  shall  pay  their  own  costs.     (Id,,  §  9.) 

When  notice  may  he  revoked.] — If,  at  any  time,  the  overseers  of  the  poor  shall  be 
satisfied  that  such  drunkard  has  reformed,  and  l)ecome  temperate,  they  may  revoke 
and  annul  any  such  notice,  given  by  them  or  any  of  their  predecessors  m  ofhce.  (/d., 
1947,611.) 

HaJbitual  drunkards  in  city  of  New  Tark.]—Bee  Laws  of  1882,  ch.  410,  6$  1098, 
1101, 1102,  1464. 

The  board  of  excise,  under  the  act  of  1857,  being  charged  with  duties  involving 
the  exercise  of  discretion,  can  not  delegate  their  authority,  to  be  exercised  by 
another.  The  board  may  employ  an  attorney  to  conduct  any  pi'osecution  com- 
menced by  them,  but  can  not  give  general  authority  to  commence  such  prosecution 
at  his  discretion.  (Board  of  Com*rs  of  Excise  v.  JSctckrider,  35  N.  Y.,  154.)  Where 
one  of  the  board  has  instituted  proceedings,  and  the  consent  of  the  other  members 
can  be  presumed,  the  proceedings  wiU  be  sustained.    (IdA 
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ten  days  had  not  elapsed  when  it  was  commenced  nor  that  sufficient 
security  had  not  been  given.  (/) 

Remarks  rwipeoting  ■ummary  oonvictioiui  gMoanUy. 

Having  thus  made  a  brief  statement  of  the  principal  cases  in 
which  justices  of  the  peace  possess  a  summary  jurisdiction,  and  of 
the  proceedings  in  each  class  of  cas^s,  so  far  as  the  same  are  regu- 
lated by  statute,  it  may  perhaps  be  useful  in  this  place  to  submit 
some  remarks  respecting  summary  convictions  in  general,  and  the 
several  parts  thereof.  It  will  have  been  observed  that  the  statute,  in 
many  cases,  is  silent  as  i*espects  the  particular  form  or  manner  of 
proceeding  by  justices  in  the  execution  of  their  summary  powers. 
To  such  cases  the  following  remarks  are  intended  to  apply. 
Wherever  the  statute  contains  any  express  direction,  however,  on 
the  subject,  it  will  of  course  control  whatever  may  seem  to  conflict 
with  it  here. 

As  the  summary  power  of  conviction  given  to  justices  of  the 
peace  is  in  restraint  of  the  common  law,  the  rule  adopted  by  the 
courts,  in  construing  these  convictions,  has  generally  been  that 
nothing  shall  be  presumed  in  favor  of  the  substance  or  contents  of 
the  conviction ;  but  that  the  intendment,  in  this  respect,  will  bo 
against  it.  Consequently,  whore  this  special  power  is  given  to  a 
magistrate  by  any  act  of  the  legislature,  it  must  appear  that  he  has 
sti'ictly  pui*succl  it.  Otherwifcje  the  common  law  will  break  in  upon 
him  and  level  all  his  proccedhigs.  So  that  though  a  trial  by  jury 
is  in  reality  dispensed  with,  yet  he  must  proceed  according  to  the 
course  of  the  connnon  law  in  trials  by  juries,  and  consider  himself 
only  as  constituted  in  the  place  both  of  judge  and  jury.  (</) 

A  conviction,  to  be  good,  must  be  founded  on  several  preliminary 
proceedings.     1.  There  must  be  a  complaint  or  charge  against  the 

person. 
[  *  615  J  *  2.  He  must  be  brought  before  the  magistrate,  by  warrant 
or  otherwise,  or  have  notice  of  the^  charge  in  order  that 
he  may  have  an  o[)portunity  of  making  his  defense.  3.  The  evidence 
against  him  must  be  such  as  the  common  law  approves  of,  unless  the 
statute  specially  directs  otherwise.  4.  If  the  person  is  found  guilty 
there  nmst  be  a  conviction^  judgment  and  execution^  all  according  to 
the  coui*se  of  the  common  law,  directed  and  influenced  by  the  special 

(/  4  Dcnio,  269.  [g)  1  Barn's  J.,  729.    Paley  on  Gout. 
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authority  given  by  statute.  5.  There  must  be  a  recai'd  of  the  whole 
pi*oceedings,  wherein  the  justice  must  accurately  set  forth  all  the 
previous  proceedings,  (o) 

Ist.  Of  the  complaint.]  Where  the  complaint  or  information  is 
required  by  statute  to  be  in  writing,  that  form  must  be  observed ; 
and  this  is  usually  directed  where  power  is  given  to  apprehend  the 
offender  in  the  first  instance.  But  unless  expressly  so  directed  it 
does  not  seem  necessary  that  it  should  be  in  writing.  It  is  always 
useful,  however,  in  practice,  for  careful  magistrates  to  require  a  com- 
plaint in  writing,  before  they  will  issue  a  warrant  to  arrest  the 
offender.  And  it  is  said  the  only  cases  in  which  this  document  is 
properly  dispensed  with,  are  those  in  which  justices  are  authoiized 
to  convict  upon  their  own  view.  ( j>)  It  is  not  requisite  that  the 
complaint  should  be  upon  oath  if  not  enjoined  by  the  letter  of  the 
istatute.  (g) 

Most  statutes  relating  to  summary  convictions  provide  that  the 
complaint  shall  be  made  within  a  particular  period  after  the  commis- 
sion of  the  offense ;  and  m  such  cases  complaints  should  be  dis- 
missed if  made  too  late,  (r)  If  the  statute  directs  that  the  offender 
shall  be  convicted  within  a  certain  time,  the  conviction  must  take 
place  within  that  time  ;  and  even  though  the  delay  may  be  the  con- 
sequence of  an  adjournment  made  at  the  request  of  the  defendant, 
the  merely  making  the  complaint  within  the  time  will  not  suffice,  (s) 
But  when  the  time  is  not  so  particularly  expressed,  as  if  the  words 
be,  **  that  the  offense  be  prosecuted,"  or  to  the  like  effect,  it  will  be 
sufficient  if  the  complaint  be  made  in  due  time,  and  the  conviction 
neeil  not  take  place  within  the  term  prescribed,  (jt) 

In  cases  in  which  a  computation  of  time  is  necessary,  the  magistrate 
must  be  directed  by  the  words  of  the  statute.  If  the  time  expressed 
be  a  year,  an  half  year,  or  quaiter  of  a  year,  twelve,  six,  or  three 
calendar  months  of  twelve  to  the  year  are  undei-stood.  If  **  months  " 
are  mentioned  in  the  statute  (and  not  an  aliquot  part  of  a  year  or 
calendar  months,)  th^  the  time  is  computed  by  lunar  months  of  four 
weeks  to  the  month  p  and  thus  **  twelve  months  "  means 
forty-eight  weeks  ;  but  if  the  expression  *  be  a  **  twelve-  [  *  616  ] 
month,"  in  the  singular,  it  includes  all  the  year,  (a)     A 

(o)  1  Dea.  Or    Dig.,  302.     1  Barn's  J.,  729.  is)   Rex  ▼.  Tolley,  3  Bast,  467.     And  see  1 

Paler,  ch.  2.    1  Nun  A  Walsh,  475.  Barn  A  Cress.,  000. 

ip)  8tone*8  Prao.  Petty  Sess.,2S.  Paley,  15,  60.  (0   1  Salk.,  383     Palm.,  29.    1  Bum,  862. 

iq)  Bote,  on  Pen.  Stat.,  16.    Paley  on  Conv  ,  {u)  I  Nun  A  Walsh,  477.  Carth.,  406.    2  Dow. 

15,  00.  A  iiy.,  726.    1  B.  A  Cress  ,  500.    1  Bing.,  307.    6 

(r)  lNanAWalsh,47t.  Burn,  36,  etsoq.,  title  **  Time."    6  Rep.,  62.    6 

Bom,  37. 
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day  is  usually  inteuded  of  a  natural  day,  (v)  and  is  generally  regarded 
in  law  as  indivisible,  and  all  fmctions  of  a  day  rejected,  (w) 

In  calculating  time,  if  it  is  dated  from  the  offense  committed,  the 
day  on  which  it  is  committed  is  included  in  the  calculation;  if  from 
the  "  day  "  of  committing  the  act  in  question,  that  day  is  excluded,  (x) 
The  expression,  in  most  statutes  limiting  the  time  within  which  sum- 
mary prosecutions  are  to  be  brought,  is,  that  the  prosecution,  &c., 
shall  be  **  within , —  months,  or  days,  after  the  commission  of  th^ 
offense  ;  "  and  in  accordance  with  this  rule,  the  complaint,  or  convic- 
tion, as  the  case  may  be,  should  in  such  cases  be,  at  furthest,  on  the 
last  day  of  the  prescribed  period,  counting  the  day  on  which  the 
offense  was  committed,  inclusively,  (y)  Another  rule  laid  down  on 
this  subject,  but  wliich  is  not  as  applicable  to  the  limitation  of  prose- 
cutions as  to  notices,  &c.,  is  that  when  the  act  done,  from  which  the 
computation  is  to  be  made,  is  one  to  which  the  party  against  whom 
the  time  runs  is  privy,  the  day  of  the  act  done  may  be  included  ;  but 
where  it  is  one  to  which  he  is  a  stranger,  it  ought  to  be  excluded.  («) 

Though  a  conviction  upon  a  complaint,  instanter  may  be  good,  yet 
it  ought  to  be  declared  to  be  on  such  complaint,  and  not  as  grounded 
on  one  which  is  not  proved,  (a) 

T\iQ  place  where  the  complaint  is  stated  to  be  I'eceived  is  necessary 
to  be  mentioned,  in  order  to  show  that  the  magistrate  was,  at  the 
time,  acting  within  his  jurisdiction.  (6) 

The  complaint  must  also  set  forth  the  day  and  year  on  which  it  is 
exhibited  ;  as  well  that  it  may  appear  to  be  subsequent  to  the  offense, 
and  prior  to  all  the  other  proceedings,  as  in  order  to  ascertain  that 
the  prosecution  is  within  the  time  limited  by  the  particular  statute  on 
which  it  is  founded,  (c) 

The  name  and  style  of  the  magistrate  before  whom  the  complaint 
is  lodged  must  be  set  forth  ;  and  this  is  done  by  addressing  the  com- 
plaint to  him  ;  from  which  it  must  appear  that  he  is  a  magistrate  of 
the  county  where  the  offense  is  stated  to  have  been  committed,  in 
order  that  his  jurisdiction  may  be  shown  on  tl#  face  of  the  proceed- 
ings, (rf)     It  is  not  sufficient,  therefore,  to  describe  him  as  a  justice 

in  the  county,  without  saying  of  and  for  the  county,  {e) 
[*617]         *The  complaint,  being  the  sul)stratum  of  the  magis- 

(V)  2  Inst.,  318.    6  Barn.  38.  (a)  I  Ld.  Raym.,  609. 

(IT)  6  Barn,  89.    1  Nun  &  Walsh,  477.  (6)  Bosc.  t>4.    )  Barn.  A  Crefls.,  101. 

(a;)  Per  Parker,  Ch.  J.    10  Mod.,  212.  Dong.,       (c)  1  Ld.  liayTiL.,610.    2id.,  UM6.     Paley.58. 
44U.    3Ea8t,740.    3T.  K.,  ffiW.  (d)  1  Stra..  2«1. 

{y)  1  Nun  A  Walsh.  477.    Doug.,  446.  (e)  2Salk.,  473. 

(2)  Id.,  478.    15Ves.,247.     9  Barn.  A  Cress  ,  % 

13V,  60S. 
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trato's  jurisdiction,  and  in  the  nature  of  an  indictment,  must  con- 
tain a  complete  statement  of  the  offense ;  for  the  evidence  subse- 
quently stated  in  the  conviction  can  only  support  the  original  charge, 
but  can  by  no  means  extend  or  supply  what  is  wanting  in  the  com- 
plaint. (/)  The  complaint  must  also  contain  a  direct  and  positive 
charge  against  the  defendant,  and  not  merely  facts  amounting  to  a 
presumption  of  guilt,  however  sufficient  such  facts  may  be  bs  prima 
fade  evidence  against  him.  {g) 

Where  the  knowledge  of  the  party  is  mentioned  by  the  statute  as 
an  ingredient  of  the  offense,  nothing  shoi*t  of  a  direct  averment  to 
that  effect  is  sufficient ;  unless,  indeed,  equivalent  words  are  used. 
But  the  words  unlawfully^  fravdvlentlyj  and  against  the  form  of  the 
^UUutej  are  not  equivalent  to  kru/wingly.  {h) 

And  the  offense  must,  in  all  other  respects,  be  brought  within  the 
terms  of  the  statute,  (e )  And  no  intendment  is  admitted  to  help  out 
a  description  defective  for  want  of  an  essential  averment.  (Jc)  But 
the  charge  in  the  complaint  need  not  be  expressed  in  the  precise  words 
of  the  act.  It  is  sufficient  if  the  words  used  in  the  one  are  synony- 
mous with  the  words  contained  in  the  other.  Thus  a  compUiint 
under  a  statute  prohibiting  **  combinations  to  obtain  an  advance  in 
wages,"  stating  that  the  defendant  attended  a  meeting  for  carrying 
on  a  combination  of  journeymen  **/(9r  the  purpose  of  obtaining  an 
advance  of  wages,"  was  held  to  be  correct.  (J) 

The  name  of  the  informer  should  be  stated  in  all  cases,  that  the 
person  convicted  may  know  who  is  his  accuser.  And  it  is  indispens- 
able where  any  part  of  the  penalty  is  given  by  the  statute  to  the 
informer,  in  order  that  the  conviction  may  appear  to  be  founded 
upon  other  evidence  than  that  of  the  informer  himself,  who  is,  in 
such  cases,  an  incompetent  witness,  {ni)  But  if  there  be  a  provision 
in  the  statute,  rendering  the  informer  a  competent  witness,  as  is  not 
nnfrequently  the  case,  this  precaution  is  of  course  unnecessary,  (^) 

So,  for  the  like  reason,  where  a  statute  directs  that  certain  things 
shall  be  forfeited  to  the-yerson  seizing  the  same,  the  complaint  must 
show  that  the  peraon  to  whom  the  thing  is  adjudged,  is  the  pei-son 
who  seized  it ;  and  it  is  not  enough  that  this  is  stated  in  the  adjudi- 
cation, (o)     But  it  is  not  necessary  (as  in  penal  actions),  to  allege 

1/)  Paley  on  Cony.,  66.    3  Salk.,  680.  2  lA.       (I)  5  Barn.  A  Aid.,  627. 
Raym..  1368.    Doag^232.  (m)  2  Ld.  Baym.,  1645.    £agle*8  Haff.  Pook. 

(f)  10  Mod.,  166.    Paley,  96.  Comp.,69. 

(*)  8  T.  R.,  636.  (n)  1  Nan  and  Walsh,  480 


(0  2Ld.  Bayra.,791.    1  I>ea.  Cr.  L., 800.  (o)  6 M.  AS.,  138. 

<t)  1 T.  R.,  m    Paley,  68. 
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that  the  informer  sues  as  well  for  himself  as  for  the  other  par- 
ties. (  J)) 

In  oases  where  the  penalty  is  given  to  the  owner  of 

[  *  618  ]     propeiiy  injured,  *  by  way  of  compensation,  it  is  advissu 
ble  to  mention  the  name  of  the  owner  as  joining  in  the 
complaint ;  for  his  dissent  to  the  committing  of  the  offense  ought  to 
appear,  by  some  means,  on  the  &ce  of  the  conviction,  (g) 

It  is  no  objection  that  the  offender  appears  to  be  a  feme  covert, 
although  the  offense  charged  sounds  in  contract — ^as  in  the  case  of  a 
conviction  under  the  statute  9  Geo.  2,  ch.  23,  for  selling  gin ;  for 
a  married  woman  may  be  convicted  on  a  penal  statute,  without  join- 
ing her  husband,  (r) 

The  complaint  should  also  state  the  time  of  committing  the  offense, 
that  the  magistrate  may  appear  to  have  proceeded  in  the  firat  instance 
upon  a  legal  charge,  {s)  But  the  precise  day  need  not  be  named,  if 
the  offense  be  alleged  to  have  been  committed  between  such  a  day 
and  such  a  day ;  provided  the  first  of  the  days  be  within  the  time 
limited  by  the  statute.  {£)  It  is  more  regular,  however,  to  fix  the 
charge  to  a  certain  day,  when  it  can  be  done,  (m)  Where  a  com- 
plaint appeared  to  be  made  on  the  29th  of  May,  1805,  and  the 
offense  was  charged  to  have  been  committed  ^^  within  three  months, 
to  wit,  on  the  \2th  May  now  laat  past,^^  it  was  held  that  the  words 
last  past  might  refer  to  the  day  of  the  month,  and  not  to  the  movUh 
itself,  so  as  to  obviate  the  objection  of  the  complaint  being  out 
of  time,  by  supposing  it  to  refer  to  May,  1804.  {y) 

The  place  where  the  offense  was  committed  should  likewise  be 
charged  in  the  complaint,  as  well  as  proved  by  the  evidence,  in 
order  that  the  complaint  may  appear  to  be  one  over  which  the 
magistrate's  cognizance  extends,  {lo) 

In  describing  the  offense,  it  is  sometimes  necessary  to  adopt  a 
more  particular  description  than  what  is  conveyed  in  the  literal 
terms  of  the  act.  {x)  So,  whenever  a  statute  makes  use  of  terms  so 
general  as  will  include  a  variety  of  circumstances,  it  is  then  not 
enough  that  the  complaint  follows  the  words  of  the  statute ;  but  it 
is  necessiiry  to  state  what  particular  act  prohibited  has  been  com- 
mitted, or  what  particular  act  enjoined  has  been  omitted,  (y) 

(p)  7T.R.,103.  it)   2Hawk.,ch.  85.  «82.    lSaft.,878.    1  Ld. 

(a)  2  Barr.,2279.  1  Chit.  Rep.,  U7.  I  Dow.  Raym..ft8l.  6  Mod.,  446. 
A  Ky  ,  223.  («)  Paley  on  Conv.,08. 

(r)  2Str.,1190.    Hob.,  96.    11  Co.,  61.  (v)   7  East,  380. 

(«)  lSalk.,a60.  2Stra.,900.  Paley  on  Conv.,  (w)  Paley  on  Conv.,  68. 
61.    14  East,  273.  (»)  2  Barn.  A  Creea.,  U. 
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The  complaint  must  also  specify  particular  things,  sums,  or  quan- 
tities, where  anything  turns  upon  them.  Thus,  a  conviction  for 
hawking  goods  without  a  license,  must  specify  the  goods  that  were 
sold,  {z) 

As  the  party  can  have  no  remedy  against  a  couviction  but  from  an 
exception  to  some  defect  appearing  upon  the  face  of  it, 
every  exemption,  *  excuse  or  qualification  which  accom-  [  *619  ] 
panies  the  description  of  the  ofiense  in  the  enacting  clause 
of  the  statute  should  therefore  be  distinctly  and  positively  negatived, 
in  order  that  the  court  may  be  satisfied  the  defendant  had  no  such 
matter  in  his  favor,  as  such  clause  would  allow  him  to  plead,  (a) 

The  want  of  a  necessary  negative  averment  is  not  meixjly  a  formal, 
but  a  substantial  defect ;  and  is  not  thei*eforo  aided  by  a  provision  in 
the  statute  that  the  conviction  shall  not  bo  vacated  for  waut  of  form  ; 
or  by  the  allegation,  in  the  conviction,  of  the  thing  done  being  con- 
trary to  the  form  of  the  statute  ;  for  these  words  are  no  more  than  the 
coucludon  of  law,  which  must  be  warranted  by  sufficient  premises,  (b) 
The  omission,  too,  of  any  material  negative  averment  in  the  com- 
plaint is  not  cured  by  any  statement  in  the  evidence  specified  in  the 
conviction ;  for  the  defendant  can  be  convicted  only  of  the  charge 
in  the  complaint ;  and  that  must  be  sufficient  to  support  the  convic- 
tion— ^the  evidence  being  held  to  prove  only,  but  not  to  supply  the 
defects  in,   the  complaint,  (c)     But  where  matters  of  excuse  or 
-exemption  are  the  subject  of  a  distinct  proviso,  either  in  the  same 
statute,  or  in  any  other  statute,  and  are  not  in  any  way  referred  to 
In  the  enactiug  clause,  they  are  then  cousidered  as  matters  of  defense, 
-snd  need  not  be  noticed  in  the  complaint ;  inasmuch  as  the  absence 
«f  these  does  not  foim  a  constituent  pai't  of  the  offense,  but  the  exist- 
-^nce  of  them  is  a  matter  of  justification  to  the  party  accused,  (d) 

It  is  said  that  a  summary  proceeding  can  only  be  had  against  a 
^person  who  is  actually  present,  and  committing,  or  aiding  in  com- 
^nitting.  the  offense.  But  this  rule  admits  of  many  exceptions. 
Thus,  where  a  statute  prohibits  the  using  of  a  wagon  without  having 
the  owner's  name  painted  thereon,  in  the  manner  prescribed,  the 
owner  is  liable  for  the  act  of  his  servant  who  offends  against  the  stat- 
ute, although  such  owner  is  not  present,  and  may  not  even  know  of 
the  user  of  the  wagon.     And  so  it  is  in  many  similar  cases  of  sum- 

(t)  2  Chit.  Ca.  Temp.  Mans.,  092.  (6)  4  Barr.,  2279.    1  id.,  IM,  145, 679.    8  Mod., 

^  (a)  2  Hawk.,  ch  25,  <  113.   8  T.  B.,  542.   I  id.,     28U.    6  East,  417. 
141.   7  id.,  27.    Paley,86.  (c)   Doug.,  832 

(a)  PaleyonCony.,94. 
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mary  proceedings  before  magistrates,  where  the  principal,  though, 
absent  when  the  oflense  is  actually  committed,  may  yet  be  legally 
complained  of  and  convicted.  The  maxim  qui  fadt  per  alium  facU 
per  6'e,  will  clearly  apply  under  such  circumstances,  (e) 

It  may  be  further  observed,  in  addition  to  what  has  been  ali*eady 
said  as  to  the  statement  of  the  offense,  that  the  complaint  should  con- 
tain an  exact  description  or  statement  thereof,  in  order  that  the 
magistrate  may  be  aware  of  its  precise  natm-e.  And  in  order  to 
show  upon  the  face  of  it,  that  the  magistrate  has  juris- 
[  *  620  ]  diction,  it  should  appear  from  such  *  description  or  state- 
ment, that  the  offense  as  charged  is  within  both  the  Jetter 
and  spint  of  the  statute  under  which  it  is  made.  And  this  statement 
is  also  required  as  an  act  of  justice  towards  the  defendant,  who  has  a 

right  to  know  the  exact  nature  of  the  charge  he  has  to  answer. 

* 

The  complaint  should  also  be  as  extensive  in  the  statement  of  the 
offense  as  the  apparent  facts  of  the  case,  on  their  ex  parte  description, 
will  warrant ;  because  the  complainant  will  not  bo  allowed,  at  the 
hearing,  to  go  beyond  the  terms  of  the  charge,  as  comprised  in  the 
complaint ;  although  he  may  iuutow  the  charge  as  much  as  he 
pleases,  or  as  the  nature  of  his  evidence  requires ;  so  that  he  does 
not  make  his  case  so  different  from  that  made  in  the  complaint  as  to 
constitute  a  variance.  And  as  to  what  amounts  to  a  variance,  it  may 
be  mentioned  that  the  same  rules  which  are  applicable  to  indictments, 
will,  in  general,  be  found  to  apply  to  complaints  also ;  and  unless 
where  specially  dispensed  with,  the  same  ceitainty  and  precision  are 
requisite  in  the  one  as  in  the  other.  (^) 

It  is  sometimes  usual,  in  a  complaint  under  a  particular  statute,  to 
set  out  its  title,  or  otherwise  describe  it,  and  then  to  aver  that  the 
offense  complained  of  is  contrary  to  its  provisions.  But  this  mode 
of  naming  the  statute  is  not  necessary  ;  although  it  is  proper  to  con- 
clude the  complaint  with  the  words,  **  against  the  form  of  the  stat- 
ute (or  statutes)  in  such  cjise  made  and  provided."  (^) 

The  person  to  be  proceeded  against  must  depend  upon  the  paitic- 
ular  statute  creating  the  offense.  It  is  no  objection  that  the  offender 
appears  to  be  a  married  looman  ;  for  it  has  been  decided  that  afenime 
couverte  may  be  convicted  on  a  penal  statute,  without  joining  her 
husband  ;  [h)  and  it  would  seem  that  she  might  be  summarily  con- 

(e)   stone's  Prao.  Petty  Seas..  96.  (A)  Rex  y.  Crofts,  Str.,  1190.    Palm.,  8&.    II 

(/ )  Stone's  Prac.  Pet  Sera.,  38, 39.  Co.,  61,  b. 

((7)  Eagle's  Masr.  Pock.  Comp.,  70.   Stone's 
Pr..40. 
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victed  for  any  offense,  even  though  committed  iu  her  husband's 
presence,  (i)  But  if  the  proceedings  be  against  her  alone,  for  a 
penalty,  the  payment  of  it  by  the  husband  can  not,  in  general,  be 
enforced  against  him.  (Jc) 

An  infarU  is  not  liable  to  summary  conviction,  when  the  offense  is 
a  mei-e  non-feasance  or  neglect.  (/)  But  if  of  an  age  to  discern  good 
from  evil,  he  is,  it  seems,  in  geneml,  liable  to  conviction  on  a  penal 
statute,  (m) 

K  the  complaint  is  required  by  the  particular  statute  under  which 
it  is  laid,  to  be  upon  oath,  the  magistrate  should  in  the  first  instance 
administer  the  oath  to  the  prosecutor  or  his  witnesses  before  he  takes 
their  testimony ;  and  not  examine  them  first,  and  after- 
wards administer  the  oath  ;  *for  the  party  should  be  under  '  [  *  621  ] 

the  sanction  of  an  oath   at  the  time  he  gives  his  testi- 
mony, (n) 

If  the  complainant  should  not  be  a  Christian,  he  should  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion  ;  if  a  Quaker, 
he  may  affirm  as  follows  :  **  You  do  solemnly,  sincerely,  and  duly 
declare  and  affiiin  ;  "  if  the  complainant  has  any  peculiar  mode  of 
swearing,  which,  in  his  opinion,  is  more  solemn  and  obligatory  than 
the  ordmary  method,  he  may  be  sworn  iu  that  manner,  (p) 

2d.   0/  the  warrant  to  bring  the  offender'  be/ore  the  justice,]     The 
Complaint  having  been  properly  laid,  it  becomes  necessary  to  con- 
sider the  mode  in  which  the  defendant's  appearance  before  the  mag- 
istrate is  to  be  secured.     In  England,  this  is  (jffccted  either  by  &um- 
ruous  or  warrant ;  but  the  rule  as  to  the  cases  in  which  the  one  or 
the  other  should  l>e  issued,  does  not  appear  to  be  well  settled.     It  is 
Baid  by  a  late  writer  that  there  are  many  cases  in  which,  complaints 
leaving  been  laid  upon  oath,  the  justice  may  issue  either  a  summons 
or  warrant,  as  he  may  deem  expedient.     And  he  further  cfbserves, 
"that  in  general,  upon  all  complaints  laid  under  penal  statutes  in  the 
nature  of  qui  tarn,  (that  is,  where  the  informer  is  entitled  to  half  the 
X)enalty,)  a  summons  is  the  proper  mode  of  procuring  the  defend- 
ant's attendance  before  the  magistrate.     And  in  case  the  summons  is 
disobeyed,  it  is  usual  on  due  proof  of  the  service,  to  proceed  with 
the  case  ex  parte ,  although  in  some  cases  where  the  magistrate  has 

(0  Halt.  Som.  Conv.,  20  1    Nun  A  Walsh,       (n)  Smytho.  242.    Rex  v    Kiddv,  4  Dow.  A 

%80.  Ry.,734.    2  Mag.  Ca  ,  3G4.     1  Nun  A  WaUh, 

I*)  11  Co.,  61.  b.    Palm  ,  221.  634. 

(1)1  Nun  A  Walsh,  4dl.  4  Black.  Com.,  22.       (o)  2R.  S,  407,  8.   Penal  Code,  H  96, 97.   Code 

Hult ,  19  Or.  Pro.,  §  857.    Code  Civ.  Pro.,  $»  846  Co  851. 

(»)  Ibid.,  n.     Holt.,  19.  3  Bum,  461.    1  id., 
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authority  so  to  do,  he  may  deem  it  expedient  to  enforce  the  defend- 
ant's presence  at  the  hearing  of  the  case,  by  issuing  a  warrant  for 
his  apprehension.  And  many  of  the  English  statutes  expresslj  give 
this  authority  to  justices  in  case  of  disobedience  to  the  summons.  (^) 

In  this  state,  however,  it  does  not  seem  to  be  the  practice  to  issue 
a  summons  in  any  case  of  a  criminal  character.  Unless  the  defend- 
ant is  arrested  by  the  verbal  order  of  the  justice,  upon  view  of  the 
offense  committed,  or  by  an  officer  without  process,  upon  the  request 
of  any  person,  the  only  method  of  procuring  the  defendant's  appear- 
ance appears  to  be  the  issuing  of  a  warrant,  for  that  purpose.  And 
this,  indeed,  is  the  only  kind  of  process  in  these  cases  mentioned  in 
the  Bevised  Statutes. 

It  is  a  general  rule  never  to  issue  a  warrant  without  an  oath  of 
the  offense  having  been  committed,  either  from  the  party  complain- 
ing, or  some  person  on  his  behalf,  {q)  The  warrant  ought  to  set 
forth  the  name  of  the  complainant  and  defendant — ^the  nature  of 
the  offense  charged — the  time  and  place  at  which  the  war- 
[  *  622  ]  rant  is  i*etumable — the  name  and  *  jurisdiction  of  the  jus- 
tice  before  whom,  and  the  time  when,  the  complaint  was 
laid.  And  it  should  also  be  dated  and  be  signed  and  sealed  by  the 
justice. 

Although  a  statute  does  not  in  express  terms  authorize  a  justice  to 
issue  a  warrant,  yet  wherever  he  is  empowered  to  cause  offenders  to 
be  brought  before  him^  or  jurisdiction  over  an  offense  is  conferred  upon 
himy  he  is  impliedly  authorized  to  issue  a  warrant  to  apprehend  the 
offender,  (r) 

The  proceedings  under  this  species  of  warrant,  with  respect  to  the 
aiTCst  of  the  defendant,  backing  the  waiTant  where  it  becomes  neces- 
sary to  execute  it  in  another  county,  and  return  it  to  the  magistrate 
issuing  it,  will  be  substantially  the  same  as  under  the  kind  of  warrant 
already  treated  of.  {s) 

We  have  seen  that  in  some  cases  the  statute  authorizes  the  arrest 
of  a  person  without  warrant,  in  order  that  ho  may  be  taken  before  a 
justice  and  dealt  with  according  to  law.  Whenever  fin  arrest  is  thus 
made,  it  is  necessary  that  the  party  apprehended  should  be  taken 
before  a  magistrate  immediately,  or  as  soon  as  possible.  It  has  indeed 
been  held  by  the  court  of  king's  bench,  in  England,  that  if  a  constable 

~    — »-  i>rac.  Pet.  Sess.,  41.  (r)  1  Chit.  Cr.  L.,  84.     Stone's  Prac.,  63.     10 

*-  '^^mDan.,?©.    Stone's    Mod.,  248. 

(«)  See  ante,  p.  028. 
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or  other  person  be  taking  an  offender  elsewhere  than  to  the  ueai*est 
magistrate,  he  loses  the  protection  of  the  law.  {t)  And  it  is  obvious 
*  that  this  power  of  apprehension  without  waiTant,  except  where 
expressly  authorized  by  statute,  should  be  confined  to  those  cases  of 
emergency  where  it  would  be  dangerous,  and  might  probably  defeat 
justice,  to  incur  the  delay  necessary  to  apply  for  and  procure  a  mag* 
istrate's  warrant,  {u) 

If,  upon  the  return  of  the  warrant,  the  magistrate,  for  any  reason, 
should  deem  it  expedient  or  necessary  to  postpone  the  hearing  of  the 
case  until  the  next  day,  or  some  other  reasonable  time,  there  can  be  no 
doubt  of  his  power  to  remand  the  prisoner  for  further  examination, 
in  the  manner  already  pointed  out  with  respect  to  those  cases  in  which 
offendei*s  are  brought  before  a  magistrate  for  examination,  (v) 

Appearance  and  defense  of  the  defendant^  If  the  defendant,  on 
liis  being  brought  before  the  magistrate,  requires  time  for  his  defense, 
4i  reasonable  interval  should  be  allowed  for  that  purpose,  {w) 

The  defendant  should  regularly  be  called  upon  to  plead,  before  the 
evidence  is  given ;  though  there  is  no  objection  to  its  having  been 
^ken  before,  if  it  appeai-s  to  have  been  afterwards  read  over  to  him, 
^and  that  he  confessed  the  charge ;  for  as  a  confession  supplies  the 
"want  of  evidence,  and  is  indeed  stronger  proof  than  the 
^aths  of  witnesses,  so  it  *  cui-es  any  objection  to  the  manner     [  *  623  ] 
of  taking  the  deposition,  {x)     Matter  of  defense  consists, 
either  in  a  denial  of  the  fact,  or  the  assertion  of  some  cause,  qualifica- 
tion, or  exemption  allowed  by  law.     If  the  act  appears  to  have  been 
-done  by  the  defendant  in  the  bona  fide  assertion  of  title  or  property, 
the  jurisdiction  of  the  magistrate  is  ousted,  (y)     A  former  conviction 
for  the  same  fact  is  also  a  good  defense,  on  the  known  principle  of 
the  common  law  that  no  man  can  be  punished  twice  for  the  same 
offense,  {z) 

If  on  the  defendant's  appearing  and  hearing  the  charge  against 
him,  he  confesses  that  he  is  guilty,  the  justice  may  at  once  proceed 
to  convict  him,  and  impose  the  assigned  penalty.  And  though  a 
^tute  may  only  "empower  the  justice  to  convict  upon  the  oath  of 
one  or  more  witnesses,  this  implies  a  power  to  convict  upon  the  con- 
fession of  the  party  alone.  The  intent  of  mentioning  the  oath  of  a 
witness,  or  witnesses,  is  only  to  direct  the  justice  not  to  convict  on 

(I)  8  Car.  A  Payne,  887.  (or)  1  T.  R  ,  828.    lStr.,546. 

(«)  Stone's  Prac.  PeUy  Sees.,  87.  (y)  3  Ld.  Baym.,  900.    1  id.,  683.    1  Salk  ,  181. 

(v)  See  ante,  p.  652.  Dong.,  499. 

(«)  Paley  on  Cony.,  22.  («)  1  Dea.  Or.  L.,  816. 
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less  evidence.  But  a  confession  is  a  better  sort  of  evidence  than  the 
oaths  of  witnesses,  (a)  A  confession,  to  be  effectual,  however,  must 
not  only  appear  to  agree  with  the  charge,  but  must  contain  an  ' 
admission  of  such  specific  facts  as  amount  to  the  complete  offense 
complained  of ;  for  a  confession  can  not  extend  or  help  out  the 
description  of  the  offense  as  charged  in  the  complaint.  As  the  plea 
is  only  to  the  facts  charged  in  the  complaint,  if  those  facts  are  so 
defectively  charged  that  it  does  not  appear  on  the  face  of  the  c«>m- 
plaint  that  the  defendant  has  committed  any  offense  against  the 
statute,  the  plea  will  not  authorize  a  conviction,  (d)  Thus,  on  a  con- 
viction for  tmding  as  a  hawker  and  pedler,  the  complaint  stated  that 
the  defendant,  on  such  a  day,  ^^  offered  to  sell  a  parcel  of  silk  hand- 
kerchiefs •  without  a  license ; "  and  the  confession  was,  that  the 
defendant  '^  did  offer  to  sell  them  in  manner  mentioned  in  the  com- 
plaint," and  that  he  had  no  license.  The  conviction  was  quashed 
for  the  insuflBiciency  of  the  charge  ;  a  single  act  of  trading,  being  not 
enough  to  constitute  a  hawker  and  pedler ;  and  the  confession  was 
not  allowed  to  supply  that  defect,  as  it  only  admitted  the  fact  that 
he  sold  the  articles — not  that  he  traded  as  a  hawker  and  pedler.  (c) 

However,  if  the  offense  charged  bring  the  defendant  prima  facia 
within  the  statute,  it  will  be  sufficient  to  authoiize  a  conviction,  if 
the  defendant  states  no  excuse  to  show  that  he  has  not  committed 
the  offense  charged,  but  pleads  that  he  is  guilty,  (d) 

The  plea  of  guilty,  or  confession  of  the  party,  may  be 
[  *  624  ]     received  after  *  the  plea  of  not  guilty  is  recorded,  when- 
ever the  defendant  wishes  to  withdraw  his  plea  of  not 
guilty,  and  confess  the  accusation,  {e) 

If  the  prisoner  stands  mitte^  or  refuses  to  plead  or  answer,  and  in 
all  cases  where  he  does  not  confess  the  complaint  to  be  true,  a  plea 
of  not  guilty  must  be  entered  by  the  magistrate.  (  /*)  A  prisoner  is 
said  to  stand  mute  when,  upon  his  arraignment,  he  makes  no  answer 
at  all,  or  answers  foreign  to  the  purpose,  or  with  such  matter  as  is 
not  allowable,  and  will  not  answer  otherwise.  (</)  When  the  party 
to  be  tried  is  deaf  and  dumb,  he  may,  if  ho  understand  the  use  of 
signs,  be  arraigned,  and  the  meaning  of  the  justice  who  addresses 
him  be  conveyed  to  him  by  signs,  and  his  signs  in  reply  explained 

(a)  Halton  on  Sum.  Cony.,  46.    1  Sir.,  645.       (d)  Hulton,  47.    8  Bam.  A  Aid.,  108.    Soo  4 
Smythe,  245.    1  Burn,  889.  Burr. ,  ±>79.    Cowp.,  85. 

(6)  Hulton  on  Sum.   Cony.,  47.     Psley  on       (e)  2  Hawk.  P.  C.,  ch.  81.  »  1.    8HiU,88Q. 
Cony.,  106.  (/)2  U.  S.,730,  f  70.    8  ia.,7tlied  ,2887.    Sao 

(c)  1  But.,  613.  Code  Cr.  Pro.,  H  332  to  348. 

{g)  4  Black.  Com.,  820. 
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to  the  justice,  so  as  to  justify  his  trial  and  the  infliction  of  the  legal 
punishment,  (h) 

It  appears  to  be  the  better  opinion,  that  the  defendant,  on  his 
trial  before  a  justice  for  an  oflense  within  his  jurisdiction,  is  entitled 
to  all  the  pleas  and  matters  of  defense,  which  he  is  by  law  entitled  to 
on  a  trial  in  the  higher  courts.  If  this  opinion  be  correct,  he  may 
plead  to  the  jurisdiction  of  the  justice ;  or  may  demur  to  the  com- 
plaint ;  or  plead  in  abatement ;  or  in  bar,  as  well  as  not  guilty,  (i) 

The  several  species  of  picas  above  mentioned  have  been  already 
noticed  in  a  previous  Book.  (A?)  It  is  not  necessary,  therefore,  to  say 
more  respecting  them  in  this  place. 

3d.  Of  ilie  evidejice,]  If  any  material  or  necessary  witness,  whose 
evidence  is  required  by  the  complainant  or  defendant,  should  refuse 
or  be  imwilling  to  attend  and  give  evidence  before  the  magistrate, 
the  latter  has  the  same  power  to  compel  his  attendance  as  he  possesses 
in  respect  to  examinations  before  him  on  criminal  charges,  (m)  It  is 
required  by  statute  that  whenever  any  magistrate  shall  issue  a 
subpoena  in  any  criminal  proceeding  or  trial,  he  shall  indorse  upon 
the  back  thereof  a  memorandum  showing  whether  the  same  was 
issued  for  the  people  or  for  the  prisoner.  And  every  officer  or  other 
person  who  shall  insert  the  names  of  witnesses  in  a  subpoena  issued 
for  the  people,  intended  for  the  prisoner,  with  intent  thereby  to 
deceive  any  pei-son,  or  to  obtain  any  pay  as  for  services  in  subpoena- 
ing witnesses  for  the  people,  shall  be  deemed  guilty  of  a  misde* 
meaner,  (n) 

Before  the  examination  of  a  witness  is  gone  into,  he  must  be 
duly  sworn  by  the  justice,  in  the  manner  directed  by  statute,  (o) 
And  all  the  witnesses  must  be  examined  in  the  defendant's  pres- 
ence, {p) 

*  The  general  rules  of  evidence  which  have  been  already     [  *  625  ] 
stated,  (y)  are   applicable   to   proceedings  of  a  summary 
natm-e  before  justices  ;  and  the  same  rules  as  to  the  competency  and 
credibility  of  witnesses  are  also  to  be  observed. 

The  witnesses  must  be  such  as  would  be  capable  of  being  examined 
in  a  court  of  justice,  **  credible"  being  equivalent  to  »* competent," 
and  the  magistrate  is  not  at  liberty  to  allow  every  pei-son  to  be 

[k)  1  Chit.  Cr.  L.,  417.  1  Leach,  101.    Davis'       (o)  2  R.  S.,  407.    ^ode  Civ.  Pro^  H  846-851. 

J.,  79.  ip)  2  liarr.,  1163.    2  Chit.  Gas.  Temp.  Mansf., 

(<)  See  Davis*  J.,  80.  iSft.    3  Hill,  289.     i'alm.,  167.    1  NnnAWalBh* 

(k)  Ante,  p.  344.  535.    Code  Cr.  Pro.,  i  195. 

(M)  See  ante,  p.  S56.  (g)  Ante,  p.  384. 

(n)  Laws  of  1845,  ch.  180,  f  18.  3  B.  S.,  7th  ed., 
IM8. 
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examined  to  whom  he  could  himself  give  credit  (r)  Therefore,  under 
the  rule  of  law  that  no  judgment  ought  to  be  obtained  on  the  evidence 
of  a  person  interested  in  the  result,  it  is  now  clearly  settled  that  the 
infoimer  himself  can  not  be  a  witness  whenever  he  is  entitled  to  the 
whole  or  any  share  of  the  penalty  on  conviction,  {s)  imless  where  the 
statute  renders  him  competent,  by  express  provision,  or  impliedly,  as 
it  does  where  it  gives  the  penalty,  or  any  part  of  it,  to  the  person  on 
whose  oath  the  party  is  convicted,  {t)  And  where  a  husband  is  thus 
excluded,  on  account  of  interest,  his  wife  is  incompetent  also,  {u)  But 
to  render  the  informer  incompetent,  his  interest  must  be  certain,  and 
direct.  Thus  when  a  justice  has  power  either  to  inflict  a  fine  or  a 
corporal  punishment,  it  is  only  in  case  of  the  fine  being  inflicted  that 
the  informer  can  expect  to  derive  the  benefit  on  which  his  incompe- 
tency depends ;  and  therefore,  as  this  interest  is  uncertain,  de^^ending 
on  the  judgment  of  the  coui-t,  the  objection  only  goes  to  the  credit 
and  not  to  the  competency  of  the  infonner,  as  a  witness,  {v) 

The  evidence  must  be  legal.  Magistrates  are  not  at  libeity,  as  is 
sometimes  supposed,  to  dispense  with  rules  of  law,  relating  to  evidence, 
and  to  admit  as  evidence  every  thing  which  would  have  any  weight 
with  their  own  minds,  as,  for  example,  heai'say,  or  copies  where 
originals  may  be  produced,  or  the  like.  And  although  it  has  been 
suggested  by  a  practical  %vriter  (2^)  that  they  may  be  allowed  to  relax 
somewhat  from  the  strictness  exercised  in  the  superior  courts  with 
regard  to  some  rules  of  evidence,  this  suggestion  is  wholly  unwar- 
ranted by  authority  ;  as  the  proceedings  of  magistrates,  when  under 
review  in  the  superior  courts,  will  be  tested  in  this  as  in  other 
particulars,  by  legal  principles  ;  and  the  inconvenience  likely  to  arise 
in  particular  cases  makes  no  diflerence,  as  that  is  matter  for  the 
legislature  and  not  for  the  court  («) 

The  evidence  adduced  on  the  part  of  the  prosecution  must 
establish  every  fact  and  circumstance  necessary  to  constitute  the 
ofiense,  and  must  support  all  the  material  allegations  in  the  com- 
plaint, (y) 
{  *  626  ]  *  It  must  appear  from  the  evidence,  as  well  as  from  the 
complaint,  that  the  act  complained  of  was  committed 
within  the  jurisdiction  of  the  convicting  magistrate.  (2?)     So,  where 

(r)  I  Nun  &  Walsh,  634.    Palm.,  46.     1  Burn,  iv)  1  Nun  A  Walsh,  536.    Dick.  Sess.,  784, 786. 

S81.    Halt.,  49.  1  Ksp.  Kep.,  169. 

(«)   Ibid.  IStT.,  816.  2Ld  Ra7m.,1646.  Holt.,  {w)  Stone's  Pet.  Se88.,93. 

49.    Palm.,  46,  n  8.  (x)  1  Nan  ft  Walsh,  636.    1  Gale  A  Da.,  191, 

it)    P.Mlm.,47.  697.    2  Id.,  86. 

(tt)  Phil.  £v.,  80.    8  Dow.  A  By.,  66.  (y)  Id.,  637.    1  Burn,  881.    Halt.,  56. 

(•)  2Ld.  Ba7m.,1220. 
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the  evidence  does  not  state  or  refer  to  the  place  where  the  offense 
was  committed,  the  conviction  is  defective,  (a)  And  the  description 
of  the  locality  can  not  be  supplied  by  any  intendment.  (6) 

The  evidence  ought  also  to  fix  a  certain  date  to  the  offense  in 
respect  of  time;  for  there  must  be  positive  proof  of  an  offense  com- 
mitted on  a  day  prior  to  the  making  of  the  complaint  *  and  this  also 
can  not  be  collected  by  any  intendment,  (c) 

With  respect  to  the  degree  and  sufficiency  of  the  evidence,  and 
the  credit  due  to  the  witnesses,  the  rule  appears  to  be,  that  if  there 
is  any  evidence,  however  slight,  to  establish  the  charge  in  the  com- 
plaint, and  the  magistrate  draws  his  conclusion  from  that  evidence, 
the  court  above  will  not  in  general  examine  the  propriety  of  his  con- 
clusion ;  for  the  magistrate  is  the  sole  judge  of  the  weight  of  the 
evidence.  And  the  court  above  will  not  inquire  whether  the  con- 
clusion drawn  by  the  magistrate  be  or  be  not  the  inevitable  conclu- 
sion, from  the  evidence  ;  but  whether  the  evidence  is  such  as  would 
be  sufficient  to  be  left  to  a  jury  on  a  trial,  {d)  But  where  there  is 
no  evidence  to  establish  the  particular  charge  before  the  justice,  or 
the  evidence  is  too  slight  to  be  submitted  to  a  jury^  in  either  of 
these  cases,  the  court  above  will  not  only  judge  of  the  evidence,  but 
^ill  order  the  conviction  to  be  quashed,  (e)  For  the  judgment  of 
the  justice,  as  to  the  weight  of  the  evidence,  is  not  so  far  conclusive 
as  to  allow  him  arbitrarily  to  convict  upon  evidence  which  could  not 
lead  any  reasonable  man  to  the  same  conclusion  as  to  the  &cts,  or 
which  would  not  be  sufficient  to  be  left  to  a  jury,  if  the  proceedings 
were  in  a  superior  court.  (/*) 

If  the  defendant  has  any  gromid  of  defense,  he  ought  to  bring  it 
forward  at  the  time,  and  must  not  trust  to  availing  himself  of  it 
afterwards  in  the  superior  court,  or  on  appeal,  (jf) 

4th.  Conviction  or  acquittal^  judgment  and  execution.^  The  evi- 
dence upon  both  sides  being  closed,  and  the  counsel  for  the  parties 
(if  they  have  any)  having  been  allowed  to  observe  upon  the  testi- 
mony adduced,  it  in  the  next  place  becomes  the  duty  of  the  justice 
to  make  up  and  pronounce  his  decision.  The  adjudication,  or  judg- 
ment, consists  of  two  points,  viz.  :  the  conviction  or  acquittal,  and 
^  the  sentence,  or  the  award  of  punishment.     The  latter,  when  pecun^ 


(a)  1  T.  R.,  241 .    13  East,  142. 

\Jb\  1  East,  279.    14  id.,  274. 

(e)  1  Ld.  Baym. ,  610.    Palm. ,  167. 

(d)6T.  B.,177.    8^0.,  688.    14  East,  273. 


(e)  8  T.  It.,  688.  Cowp.,  728.  2  Maale  A  Sel., 
146. 

(/)  1  Nan  A  Walsh,  661. 

[g)  Id.,  650.  8  B.  ft  Aid  ,  108.  1 B.  ft  Cress.,. 
604.    1  B.  ft  Aid.,  610. 
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eai^y,  must  also  state  the  distribution  of  the  penalty 
[  *  627  j  *  and,  in  some  cases,  the  assessment  of  the  costs.  And 
the  judgment  must  be  such,  in  point  of  law,  as  is  strictly 
warranted  by  the  premises.  (Jt) 

When  the  offense,  as  charged  in  the  complaint,  is  not  clearly  proved, 
to  the  satisfaction  of  the  justice,  he  should  acquit  the  defendant  or 
dismiss  the  complaint,  (which  is  substantially  the  same  thing.)  It  is 
a  general  rule,  recognized  by  the  superior  couiis,  that,  as  well  in 
cases  of  summary  conviction  as  in  the  trial  of  offenses  before  a  jury, 
where  the  evidence  is  equally  balanced,  or  where  there  is  any  doubt 
in  the  mind  of  the  justice,  the  defendant  m  entitled  to  the  benefit 
thereof,  and  ought  to  be  acquitted,  (z)  And  in  fixing  the  amount  of 
the  penalty  for  an  offense,  cai*e  should  be  taken  to  ascertain  whether 
there  be  any  power  of  mitigation,  and  to  what  extent ;  as  under  some 
statutes,  the  penalties  are  fixed  by  the  legislature,  without  any  power 
of  mitigation.  And  when  the  penalty  is  in  the  nature  of  compensa- 
tion for  damage  or  injury  to  property,  the  justice  should  be  careful 
to  satisfy  himself,  by  evidence,  of  the  real  extent  of  the  damage  or 
injuiy,  and  assess  the  amount  to  be  paid  by  the  defendant  accord- 
ingly- {^)  • 

No  foimal  style  of  adjudication  is  necessaiy,  upon  a  conviction,  as 

in  judgments  at  common  law.  It  is  enough,  if  it  be  said  in  the  record 
of  the  conviction,  *'  therefore  the  defendant  (naming  him)  is  convicted 
of  the  premises,  or  of  the  offense,"  &c.  ;  followed  by  an  adjudication 
of  the  forfeiture ;  without  the  formal  words,  **  therefore  it  is  con- 
sidered," &c. ;  (I)  or,  **  that  the  defendant,  according  to  the  form  of 
the  statute,  is  convicted."  {m)  And  the  words,  **  that  the  defendant 
is  convicted,"  are  sufficient,  though  the  fonn  given  in  the  statute  uses 
the  words  "  duly  convicted."  (?i) 

A  conviction  must  contain  an  adjudication  of  forfeiture^  as  well  as 
of  conviction^  although  the  penal  consequences  of  the  judgment  are 
strictly  defined  by  the  statute  ;  for  otherwise  it  would  be  like  a  ver- 
dict without  a  judgment,  (o)  Thus  where,  iii  a  conviction  for  killing 
two  hares,  the  judgment  was  "  that  the  defendant  be  and  he  is  hereby 
convicted,  &c.,  according  to  the  form  of  the  statute  ;  "  but  there  was 
no  award  of  the  penalty  of  20^.,  fixed  by  the  statute  ;  the  conviction  ^ 

(A)  Paley  on  Conv.,  161.  (m)  2  T.  R.,  18. 

[i)   Smythc,249.  1  Nun  ft  Walah,  552.  Ston's  (n)  4  id.,  768. 

Prac.  Pot.  8c8s.,  04, 96.  jo)  Stra..  858,    1  Barnard,  800.    Fitiglb.,  1S4 

Kk)  Stone's  Prao.  Pet.  Sess.,  94, 96.  2  Burr.,  Il86. 
(i)  Carth.,  50i.    1  Ld.  llaym.,  533. 
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-was  quashed,  {p)  And  the  same  nile  applies  also  to  convictions  upon 
statutes  Avhich  assign  a  corporal  punishment,  as  well  as  to  those  where 
the  penalty  is  pecuniary,  (q) 

The  penalty  awarded  must  be  certain  and  determinate,  and  such  as 
is  warranted  by  the  statute.  Therefore  a  judgment  that  the  defend- 
ants should  be  imprisoned  *'  till  they  should  pay  a  fine," 
w^itliout  ascertaining  *its  amount ;  or  that  the  defendant  [  *  628  ] 
pay  a  certain  sum  **  together  with  the  charges  previous  to 
and  attending  the  conviction  ;  "  or  that  the  defendant  had  forfeited 
ao  much  '^  together  with  the  reasonable  charges  of  recovering  the 
same  "  —  has,  in  each  of  these  cases,  been  holden  defective  for  not 
ascertaining  the  exact  sum.  (r)  So  the  penalty  must  be  set  out 
<;oiTectly ;  for  where  the  defendant  was  adjudged  to  have  forfeited 
200?.  when  the  penalty  given  by  the  act  was  only  20?.,  the  conviction 
'was  quashed,  (s)  And  where  the  punishment  is  corporal  it  is  still 
more  necessary  tliat  it  should  be  awarded  with  certainty  and  correct- 
ness in  the  conviction.  {() 

So  where  a  statute  authorizes  a  magistrate  to  commit  the  offender 
to  the  house  of  correction,  there  to  remain  and  be  **  corrected  and 
held  to  hard  labor  "  for  a  ceitain  time,  a  conviction  is  bad  if  it  do 
not  (in  addition  to  the  imprisonment)  sentence  the  party  also  to  be 
corrected  and  held  to  hard  labor,  (w)  But  where  a  statute  inflicts 
a  penalty,  and  orders  the  offender  to  be  conunitted  on  failure  of  pay- 
ment,  or  of  sufficient  distress,  it  is  sufficient  to  adjudge  the  penalty 
and  distribution,  without  noticing  the  contingent  punishment,  (v) 

Where  the  same  offense  is  punishable  by  two  different  statutes,  the 
penalties  imposed  by  the  two  acts  can  not  be  blended  in  one  convic- 
tion, (w)  The  judgment,  however,  may  be  of  several  penalties,  for 
several  distinct  offenses ;  provided  the  offenses  are  all  of  the  same 
kind,  and  the  penalties  imposed  by  the  same  statute,  (x)  But  where 
a  defendant  was  charged  with  two  distinct  offenses,  ciich  of  which 
subjected  him  to  a  separate  penalty  ;  and  the  judgment  was,  that  the 
defendant  '*is  convicted  of  the  said  offense,"  and  he  was  awarded  to 
forfeit  only  o7ie  penalty /or  his  said  offense — the  conviction  was  held 
bad  for  duplicity ;  as  it  did  not  appear  which  of  the  two  offenses  he 
Was  actually  convicted  of;  and  a  judgment  for  too  little  is  as  bad 

(p)7T.  R.,228.    Palej,  153.  {v)  Carth.,  601.    i  Mod.,  446.    8  Msnle  A  SeU' 

19)  S  But.,  1168.    8  Mod.,  175.    Paler,  155.  831. 

(r)  8tra.,794.    Cow-p.,60.    I£a8t,l^.  (to)  Cowp.,  85.    Paley,  165.    14  East,  606.    S 

U)    IBarn.  ft  Ald.,880.       .  Palm.,20C.    Uult.,63. 

(I)    5  £:i4t;,  341.  («)  8  T.  K.,  284.    Stra.,  646. 

<«)   14  id.,  606. 
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as  a  judgment  for  too  much,  (y)  But  although  the  offense  as  alleged 
in  the  complaint  may  be  accompanied  with  a  charge  of  some  other 
act,  not  punishable  by  summary  conviction,  yet  a  judgment  that  the 
defendant  is  convicted  for  the  said  offense  is  good,  as  refemng  to  the 
fact  for  which  alone  the  magistrate  has  power  to  convict,  (z) 

Where  several  acts  are  charged  to  have  been  committed,  it  must 
depend  upon  the  construction  of  the  statute  to  which  they  refer, 
whether  distinct  penalties  are  incurred  and  ought  to  be  awarded  for 
each,  or  whether  the  several  acts  form  but  one  aggregate  offense  and 

require  but  one  penalty.     The  same  question  occurs  also 
[  *  629  ]     in  regard  to  the  acts  of  ^  joint  offenders^  who  may,  in  some 

cases,  be  liable  to  separate  penalties,  sometimes  to  one 
collective  penalty,  (a)     Thus  when  several  offenders  are  included  in 
one  conviction,  for  offenses  jointly  committed,  if  the  offense  is  in  its 
nature  single  and  the  penalty  is  not  specifically  imposed  by  the 
statute  upon  each  pei*son  convicted,  the  penalty  can  only  be  forfeited 
jointly.  (6)     But  if  the  penalty  is  specifically  imposed  by  the  act 
upon  each  person  convicted,  even  where  the  offense  would,  in  its  own 
nature,  be  single,  in  this  case  the  penalties  of  course  are  several,  (c) 
If  the  qmlity  of  the  offense  be  such  that  the  guilt  of  one  person  may 
be  distinct  from  that  of  the  other,  in  this  case  also  the  penalties  are 
several.     Thus,  where  three  persons  were  convicted  for  assaulting 
and  resisting  custom  house  officer's  in  the  execution  of  their  duty,  and 
rescuing  goods  which  had  been  seized — this  was  held  to  be  a  several 
offense  at  common  law,  and  each  pei'son  liable  to  a  separate  pen. 
alty.  ((Z)      So,   on  a   conviction  under  the    Toleration  Act^  which 
inflicts  a  penalty  of  20/.  on  any  person  who  may  disturb  or  disquiet 
any  congregation — it  was  decided  that  several  persons  for  a  joint  dis- 
turbance were  liable  to  separate  penalties  of  20?.  each,  (e) 

Whether  the  offense  be  single  or  joint,  however,  so  as  to  incur  one 
or  several  penalties,  a  joint  award  of  one  penalty  against  more  than 
one  defendant,  is  erroneous.  Each  must  be  fined  separately,  whether 
he  be  condemned  to  pay  the  whole  penalty  imposed  by  the  act,  or 
only  a  part  of  it ;  for  otherwise  one  who  had  paid  his  propoitionable 
part  might  be  continued  in  prison  till  all  the  others  had  paid  theirs, 
which  would  be,  in  effect,  to  punish  him  for  the  offense  of  another.  (/) 
A  magistrate  has  no  power,  as  incident  to  his  jurisdiction,  to  miti- 

(y)   1  T.  B.,  251.  (c)  2  Stva.,  489. 

(«)   2  Show.,  489.  (rf)  Cowp.,  610.   • 

(n)  Palcy  on  Conv.,  157.  («)  5  T.  R.,  542 

{b)  1  Dca.  Cr.  L..  325.    4  T.  R.,  809.  (/)  1  Nun  &  Walsh,  558.    6  Nev.  ft  Man.,  87. 
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gate  a  penalty  imposed  by  a  particular  statute  ;  for  a  judgment  for 
too  little  is  as  faulty  as  a  judgment  for  too  much.  He  has  only  a 
discretion  in  this  respect  when  it  is  expressly  given  him  by  the 
statute  on  which  the  conviction  is  foimded.  (jgi)  But  in  some  cases 
the  penalty  or  punishment  is  left  in  some  measure  to  the  discre- 
tion of  the  magistrate,  which  should  then  be  guided  by  the  nature  of 
the  partiq^lar  case,  and  the  condition  in  life  of  the  defendant  and  the 
circumstances  of  aggravation  or  extenuation  under  which  the  offense 
is  proved  to  have  been  committed.  (A)  So  where  a  statute  author- 
izes magistrates  to  award  damages,  not  exceeding  a  certain  sum,  to 
the  party  aggrieved,  they  should  be  careful  to  ascertain  the  real 
amount  of  damage,  and  award  a  sum  in  proportion  ;  and  they  will 
not  be  justified  in  awarding  the  full  sum  without  inquiry  as  to  the 
damage  sustained,  (e) 

*  The  judgment  being  an  entire  act,  can  not  be  severed ;  [  *  630  j 
and  therefore  if  it  be  bad  as  to  part,  it  is  bad  for  the 
whole,  although  the  several  parts  may  be  in  their  nature  distinct. 
Thus,  a  conviction  for  not  accounting  for  tolls,  and  also  for  not 
paying  over  the  receipts,  being  defective  as  to  the  latter  offense, 
though  correct  as  to  the  former,  was  discharged  altogether,  {k) 

Where  the  penalty  is  expressly  appropriated  by  the  statute,  as 
where  it  is  ordered  to  be  divided  equally  between  the  poor  of  the 
parish  and  the  party  aggrieved,  the  judgment  need  not  contain  any 
award  to  that  effect ;  but  it  is  sufficient  if  it  award  the  penalty  to  be 
distributed  as  the  act  directs.  (/)  But  where  any  discretion  is  vested 
in  the  magistrate,  either  as  to  the  object,  or  rate,  of  appropriation  ; 
or  where  any  sum  is  to  be  assigned  by  way  of  satisfaction,  or  reward, 
the  judgment  must,  in  such  cases,  specifically  appoint  the  manner 
and  proportion  in  which  the  penalty  is  to  bo  distributed ;  for  it  then 
becomes  a  necessary  part  of  the  judgment,  and  ought  to  appear  on 
the  record,  (m) 

And  where  the  amount  is  ascci-tained  by  the  act,  but  the  descrip- 
tion of  persons  entitled  is  the  subject  of  the  magistrate's  selection  ; 
or  even  where  both  these  are  determined,  but  the  individuals 
answering  the  description  are  uncertain,  the  magistrate,  in  either 
case,  must  make  the  requisite  selection,  by  name^  of  the  party 
entitled  ;  and  this  must  appear  in  the  judgment.     Thus,  though  a 

(o)  Paler  on  Con  v.,  187.  (it)  2  Stra.,  900.    5  East,  841. 

(*)  1  Nun  ft  WaUh.  563.    1  Barn,  883.  (2)   lSalk.,383.    8  East,  573.    2  T.  R.,  18. 

(D  1  Dow.  &  Bv.,  222.    Palm.,  205.  (m)  2  T.  K.,  96.    1  East,  189. 
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penalty  was  specifically  appropriated  by  the  act,  yet  where  one-third 
was  given  to  tiie  person  apprehending  or  securing  the  offender,  and 
the  conviction  only  adjudged  the  penalty  to  be  distributed  ''  as  the 
law  doth  direct,"  it  was  held  to  be  bad  for  the  uncertainty  in  the 
objects  of  the  distiibution  ;  and  this,  notwithstanding  tiie  conviction 
had  previously  stated  the  offender  to  have  been  brought  before  the 
convicting  magistrate  by  W.  C.  and  J.  P.  two  of  the  beadles  of  the 
parish  ;  for  the  application  of  the  penalty  must  appear  ddsUnctly  on 
the  face  of  the  conviction,  (n) 

If  a  conviction  be  good  upon  the  face  of  it,  the  production  and 
proof  of  it  (on  the  trial  of  an  action  against  the  convicting  magis- 
trate)  will  justify  him  under  the  general  issue,  as  well  in  respect  of 
those  facts  therein  stated  which  are  necessary  to  give  him  jurisdic- 
tion, as  upon  the  merits  of  the  conviction,  (o) 

A  defendant  is  entitled  to  a  copy  of  the  conviction ;  and  the 
justice  is  boimd  to  give  it  to  him,  if  requested.  (^)  But  the  justice 
is  not  thereby  precluded  from  drawing  up  and  returning  a  conviction 
in  a  more  formal  shape  ;  for  this  last  is  to  be  taken  as  the 
[  *  631  ]  only  authentic  record  of  the  *  proceedings,  (g)  And  it 
has  been  held  by  the  court  of  king's  bench,  in  England, 
that  a  justice  may  cause  such  formal  or  amended  record  of  convic- 
tion to  be  drawn  up  and  signed  by  him  (whether  a  different  or 
informal  conviction  haa  or  has  not  been  previously  given  to  th» 
defendant,)  at  any  time  previous  to  the  trial  of  an  appeal  at  th^ 
quarter  sessions,  or  before  the  return  to  a  writ  of  certiorari,  (r) 

The  conviction  should  be  signed  and  sealed  by  the  magistrate ; 
for  this  is  the  only  proper  mode  of  authenticating  it  as  the  record- 
of  his  proceedings.  And  it  should  also  be  dated  on  the  day  when  il^ 
is  signed,  {s)  The  dale^  indeed,  becomes  a  material  part  of  the  con- 
viction where  a  statute  provides  that  the  conviction  must  be  made 
within  a  certain  time  after  the  offense  committed  ;  for  in  such  case  it 
is  void  if  it  does  not  appear  to  have  been  made  within  that  time, 
and  it  makes  no  difference  that  it  was  prevented  from  being  made 
within  the  time  by  an  adjournment  at  the  request  of  the  defendant 
himself ;  for  after  the  time  has  expired  for  making  the  convictioa 
there  is  no  authority  existing  for  that  purpose,  (t)    But  where  & 

(n)  8  East,  688,  673.  (r)  Stone's  Prac.,  99 

(o)  16  id  ,  18.  («)  1  Burn's  J.,  743.    Paler  on  Gout., 42. 

(p)3Barr.,1720.  {t)  Comb.,  489.   8  East,  487.   1  I>6».  Cr.  "U^ 

{q)  1  East,  82.    16  id.,  882.  Stone's  Prao.     827. 
Pet.  Sess.,  98. 
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statute  provides,  *'  that  the  offense  hejnrosecuted"  or  ''  that  the  party 
he  praaecuted  for  the  offense  "  within  a  stated  time ;  it  is  then  suffi- 
cient that  the  complaint  be  laid,  though  the  conviction  do  not  take 
place  within  that  time ;  the  complaint  being,  for  that  purpose,  the 
-commencement  of  the  prosecution,  (u)  Where  an  impossible  or 
incongruous  date  is  specified,  it  may  be  rejected  as  surplusage,  if  the 
<;onviction  be  complete  without,  (v) 

JEacecutian  for  penalty.]  A  sununary  conviction,  in  cases  where  a 
pecuniary  penalty  is  imposed,  if  not  complied  with  by  the  defendant 
immediately,  when  so  directed,  or  within  the  period  allowed,  when 
time  is  given,  is  usually  enforced  by  an  execution  directed  to  any 
constable  of  the  county,  commanding  him  to  levy  the  penalty 
imposed,  and  the  costs  of  conviction^  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender.  And  in  default  of  goods  and 
chattels  then  to  commit  such  offender  to  the  common  jail  of  the 
-county  for  such  time  as  shall  be  specified  in  such  execution. 

CommitmerU  in  execution.']    In  some  cases,  instead  of  an  execution, 
^  warrant  of  comannitmeixt  to  the  common  jail  is  to  be  issued  by  the 
justice,  on  conviction,  in  case  the  penalty  and  costs  are  not  paid 
immediately  or  secured  to  be  paid  within  a  specified  time.     And  in 
those  cases  where  no  fine  or  penalty  is  imposed  or  compensation  award- 
ed, and  where,  in  fact,  the  punishment  adjudged  by  the  magistrate  is  by 
i¥ay  of  impnsonmenl^  the  defendant  has,  of  course,  no 
^temative,  but  must  *  satisfy  justice  by  going  to  prison  ;     [  *  632  ] 
for  which  pui*pose  the  magistrate  must  issue  a  warrant  of 
^M>mmitment.     And  there  are   other  cases  where  the  justice  may 
either  commit  in  the  first  instance,  or  impose  a  fine  according  to  his 
4&cretion. 

A  warrant  of  commitment  must  be  directed  to  the  officer,  or  class 
of  ofiicers,  by  whom  it  is  to  be  executed  :  otherwise  it  .will  afford  no 
protection  to  the  constable  or  other  officer  who  executes  it.  {yo)  (49) 

(«)  1  Salk.,  8^.  («9)  6  Barb.,  654. 

(V)  SBasI,  197. 

(49)  A  warrant  of  commitment,  iov  a  criminal  caee,  directed  to  a  proper  officer, 
•commanding  him  to  convey  and  deliver  the  prisoner  to  the  '*  keeper  '^of  the  prison 
where  he  is  to  be  imprisoned,  and  requiring  the  keeper  to  safely  Keep  the  prisoner 
until  the  expiration  of  a  specified  period,  and  until  he  shall  pay  a  fine  therein  men- 
tioned* or  be  discharged  by  due  course  of  law,  is  in  all  respects  in  the  proper  form. 
(PwpU  ex  rrf.  JStetzer  v.  Aawaon,  61  Barb.,  619  )  Even  if  the  conclusion  of  such  a 
warrant  is  irregular,  or  incongruous,  the  warrant  will  still  be  lawful,  and  will  not 
entitle  the  prisoner  te  his  discharge  on  Jiabeas  corpus.  (Id.)  It  is  no  objection  to  a 
warrant  of  commitment  upon  a  conviction  befoi*e  a  court  of  sjiecial  sessions,  that  is  is 
iK)t  isBued  immediately.    So  long  as  the  case  remains  before  the  court,  not  removed 
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It  should  carefully  recite  the  conviction  on  which  it  is  granted,  and 
should  uot  be  in  auy  respect  repuguaut  thereto.  For  it  has  been 
decided  that  even  where  there  had  been  a  good  and  valid  couvictionf 
but  ou  the  face  of  the  commitmeut  uo  ofleuse  was  disclosed,  or  an 
error  was  made,  so  as  to  make  the  description  of  the  offense  vary 
from  that  stated  in  the  couviction,  the  magistrate  was  liable  to  an 
action  of  trespass  on  account  of  such  omission  or  variation,  (x) 

A  warrant  of  commitment  must  show  befoi'e  whom  the  conviction 
was  ;  and  whei*e  it  is  in  pursuance  of  a  special  authority  the  terms 
must  be  special,  and  exactly  pursue  that  authority.  It  must  also 
state  that  the  offender  was  convicted  of  the  offense,  and  correspond 
in  every  material  particular  with  the  conviction.  A  commitment  for 
punishment  must  state  the  precise  time  of  imprisonment  and  also  the 
manner — as  when  it  is  to  hard  labor  or  correction.  A  commitmeut 
for  want  of  distress  miist  state  that  fact ;  and  where  the  offender  is 
to  be  discharged  upon  any  condition,  as  payment  of  a  penalty,  or  the 
doing  of  some  other  act,  such  condition  must  be  expressed,  (y) 

Commitments  in  execution  are  construed  more  strictly  than  com- 
mitments for  safe  custody.     The  rules  as  to  the  requisite  certainty  i 
commitments  for  safe  custody,   already   mentioned,   are  therefore, 
more  strongly  applicable  to  commitmenis  in  execution,  {z) 

5th.  Record  of   conviction.^     Sufficient    has    already  been    8ai< 
respecting  the  form  of  a  record  of  conviction — ^the  subject  havii 
been  necessarily  anticipated  in  the  preceding  observations.     As 
general  iiile,  the  record  of  conviction  need  not  be  drawn  up  imm< 

diately  after  the  decision  is  made  against  the  defendant.     It  is  cus- 

tomary  for  the  justice  to  enter  the  terms  of  the  judgment  in 
docket  or  minutes  of  proceedings ;  and  subsequently  draw   up 
formal  record  of  conviction  at  his  leisure  and  cause  it  to  be  filed  in. 
the  county  clerk's  office. 

Commitments  after  conviction,  being  commitments  in  execution^, 
do  not  admit  of  bail,  (a) 
[  *  633  ]         *  In  concluding  this  chapter  it  may  not  be  improper  to 
observe  that  the  proceedings  in  a  case  of  summary  convio- 

(«)  2  Binff.  Rep.,  483. 
[y)  Eagle's  Maff.  Pock.  Comp.,  65. 
(•)  1  Nun  &  waL-h,  G22.    7  Barn.  A  Cress., 
669.    2  Cr.  AM.,  208.    1  Burn,  7»a,  4. 

in  any  manner,  such  court  does  not  lose  juns<liction  to  issue  the  warrant,  by  lapse 
of  time.  (Id,)  No  seal  is  necessar}-,  to  a  warrant  of  commitment.  The  statate  only 
reouires  that  it  shall  be  "  under  the  hand  "  of  the  magistrate.     (Id.) 
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tion  are  of  a  judicial  nature,  aud  should  therefore  be  public,  (d)  Aiid 
all  parties  who  are  desirous  of  hearing  what  is  going  on  have  a  right 
to  be  present  if  thfere  be  sufficient  room  for  them,  and  they  do  not 
interrupt  the  proceedings,  and  there  is  no  specific  reason  why  they 
should  be  excluded,  (c)  (50) 


*  CHAPTER  IV.  [  *  634  J 

OF    TBIAL8     FOR     OFFENSES     BEFORE     OOX7RTS     OF    SPECIAI. 

SESSIONS. 

Formerly,  courts  of  special  sessions  of  the  peace  were  held  by 
three  justices,  or,  in  some  cases,  by  two  justices  and  a  judge  of  the 
county  courts,  for  the  trial  of  certain  petty  oflenscs  specified  in  the 
statute,  whenever  a  defendant  charged  with  any  such  offense  requested 
to  be  so  tried,  or  failed  to  give  bail  for  his  appearance  at  the  next 
criminal  court  having  jurisdiction  in  the  case.  (1) 

{b)  Smythe,  245,  247.    1  Nun  A  Walsh.  77, 5*28.       Pock.  Comp.,  71.    1  Chit.  Rep.,  217.    2  Bam. 
(c)  See  10  Euro.  A  CresB.,  237.    Eagle's  Mag.      ^t  Ad.,  668. 

(50)  The  Cbde  of  OivU  Procedure  provides  that  the  sittings  of  every  court  within 
this  state  shall  be  public,  and  that  eveiy  citizen  may  fi*eely  attend  the  same,  except 
that  in  aU  proceedings  and  trials  in  cases  for  divorce  on  account  of  adultery,  seduc- 
tion, abortion,  rape,  assault  with  intent  to  commit  rape,  criminal  conversation  and 
bastardy,  the  c<)ui*t  may,  in  its  discretion,  exclude  thei*efrom  all  persons  who  ai*e  not 
directly  interested  therein,  excepting  jurors,  witnesses  and  officers  of  the  court.     ($  5.) 

On  eaeamiTuUioTUt  the  rule  is  this :  The  Code  of  CrimiruU  Procedure  provides  that 
the  ¥ritne88es  produced  on  the  parU  either  of  the  people,  or  of  the  defendant,  can  not 
be  present  at  the  examination  of  the  defendant,  and  while  a  witness  is  under  exami- 
nation, the  magistrate  may  exclude  all  witnesses  who  have  not  been  examined.  He 
may  also  cause  the  witnesses  to  be  kept  separate,  and  to  be  prevented  from  convers- 
ing with  each  other,  until  they  are  aU  examined.  (6  202. )  The  magistrate  must 
alsiD,  upon  the  request  of  the  defendant,  exclude  from  tne  examination  every  person, 
except  the  clerk  of  the  magistrate,  the  prosecutor  and  his  counsel,  the  attorney- 
general,  the  district  attorney  of  the  county,  and  the  officer  having  the  defendant  m 
custody.    ({ 203.) 

(1)  The  constitution  provides  that  inferior  local  courts  of  civil  and  criminal  juris- 
diction may  be  established  by  the  legislature.    (Art.  YI,  §  19.) 

Also  that  courts  of  special  sessions  shall  have  j  urisdiction  of  such  offenses  of  the 
grade  of  misdemeanors,  as  may  be  prescribed  b^  law.     (Id.,  {  26.) 

By  the  Code  of  Civil  Procedure^  courts  of  special  sessions  in  each  town,  and  in  cer- 
tain cities  and  villages,  are  classed  among  the  courts  not  of  record.    (§  3.) 
^  And  it  is  declai^a  that  each  of  those  courts  shall  continue  to  exercise  the  jurisdic- 
tion and  powers  now  vested  in  it  by  law,  according  to  the  course  and  practice  of  the 
court,  except  as  otherwise  pi^escribed  in  that  act.     (/d.,  §  4.) 

By  the  0>de  of  Criminal  Procedure^  the  courts  of  special  sesfflons  and  police  courts 
aro  deemed  infeiior  courts  not  of  record,  within  the  section  of  the  constitution  which 
provides  for  the  i*emoval  of  juaticee*  of  the  peace  and  judges,  or  justices  of  infeiior 
courts  not  of  record,  and  their  clerks,  by  such  county,  city  or  state  courts  as  are  des- 
ignated by  law ;  but  for  no  other  purpose.     (}  11.) 
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By  the  act  of  1845,  "to  reduce  the  number  of  town  officers,"  Ac, 
it  is  enacted  that  courts  of  special  session's  shall  be  held  by  a  single 
magistrate,  authorized  to  sit  as  a  member  of  a  court  of  special  ses- 
sions, and  that  all  offenses  triable  before  such  couits  may  be  tried 
before  such  single  magistrate,  with  or  without  a  jury,  at  the  election 
of  the  prisoner ;  and  that  all  provisions  of  law  applicable  to  the 
powers,  duties  and  proceedings  of  such  courts  shall  apply  to  such 
magistrate  and  the  proceedings  before  him.  (a)  (2) 

The  organization,  jurisdiction  and  practice  of  courts  of  special 
sessions  depend  almost  wholly  upon  the  statute  ;  although  there  are 
many  points  of  resemblance  between  them  and  the  comts  of  Petty 
Sessions  in  England. 

These  comis,  when  held  in  the  country,  possess  diffei*ent  powers, 
in  some  respects,  from  those  conferred  upon  such  courts  when  h^ld 
in  the  city  and  county  of  New  York,  Besides  this,  there  are  some 
statutory  provisions  which  are  peculiarly  applicable  to  courts  of 
special  sessions  in  cities  other  than  New  York.  We  will  therefore 
consider  1.  Courts  of  special  sessions  held  in  the  several  towns  of 
the  state.  2.  Special  sessions  in  the  city  and  county  of  New  York. 
3.  Special  sessions  in  counties,  cities  and  villages  other  than  New 
York.     4.  General  provisions  respecting  courts  of  special  sessions. 

(a)  Laws  of  1845,  ch.  180,  f  16. 

By  whom  held.] — ^Unless  provision  is  otherwise  made  by  law,  a 
court  of  special  sessions  must  be  held  by  one  justice  of  the  peace  of  the 
town  or  city  in  which  the  same  is  held,  and  sections  two  hundred  and 
ninety-three,  two  hundred  and  ninety-four,  two  hundred  and  ninety- 
five,  three  hundred  and  ten,  three  hundred  and  thirty-two,  three 
hundred  and  thirty-three,  three  hundred  and  thirty-four,  three  hundred 
and  thirty-five,  three  hundred  and  thirty-six,  three  hundred  and  thirty- 
seven,  three  hundred  and  thirty-eight,  three  hundred  and  thirty-nine, 
three  hundred  and  forty,  three  hundred  and  forty-one,  three  hundred 
and  forty-two,  and  three  hundred  and  fifty-nine  to  four  hundred  and 
fifty,  both  inclusive,  shall  apply  as  far  as  may  be  to  proceedings  in  all 
courts  of  special  sessions  or  police  courts.  {Code  Ur.  Pro.^  §  62,  as 
amended  in  1882.) 
See  also  {§  701,  702. 

(2)  Section  15  of  the  act  of  1S45  is  superseded  by  above  sectioii  of  the  Cdde  of 
Criminal  Procedure,    That  Code  also  provides  as  follows : 

By  section  63,  a  recorder  of  a  city  has  power  to  hold  a  court  of 

special  sessions  therein. 
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1.    OoorU  of  special  mmIoiui  hald  in  tha  MTaral  towmi  of  tha  vtata. 

The  Revised  Statutes  provide  that  courts  of  special  sessions, 
except  in  the  city  and  county  of  New  York  and  the  city  of  Albany, 
shall  have  power,  subject  to  the  provisions  thereinafter  contained,  to 
hear  and  determine  charges  for  crimes  arising  withm  their  respective 
counties  as  follows : 

*1.  All  cases  of  petit  larceny,  charged  as  a  first  offense :     [  *  635  ] 

2.  Cases  of  assault  and  battery  not  charged  to  have  been 
conunitted  riotously,  or  upon  any  public  officer  in  the  execution  of 
his  duties : 

3.  Charges  for  poisoning,  killing,  maiming,  wounding,  or  cruelly 
beating  animals : 

4.  Charges  for  racing  animals  within  one  mile  of  the  place  where 
any  court  is  held  : 

5.  Charges  for  committing  any  wilfiil  trespass,  or  for  severing  any 
produce  or  article  from  the  freehold,  not  amounting  to  grand  larceny : 

6.  Charges  for  selling  poisonous  substances  not  labeled  as  required 
by  law: 

7.  Charges  for  maliciously  removing,  altering,  defacing,  or  cutting 
down  monuments  or  marked  trees  : 

8.  Charges  for  maliciously  breaking,  destroying,  or  removing 
mile-stones,  mile-boards,  or  guide-boards,  or  altering  or  defacing  any 
inscription  thereon : 

9.  Charges  for  wilfully  or  maliciously  destroying  any  public  or 
toll  bridge,  or  any  turnpike  gate  : 

10.  Charges  against  any  person  who  shall  be  intoxicated  while 
engaged  in  running  any  locomotive  engine  upon  any  railroad,  or 
while  acting  as  a  conductor  of  a  car  or  train  of  cai's  on  any  such 
railroad : 

11.  For  setting  up  or  drawing  unauthorized  lotteries,  and  for 
printing  or  publishing  an  account  of  any  such  illegal  lottery,  game 
or  device ;  and  for  selling  or  procuring  lottery  tickets  to  be  sold, 
and  for  offering  for  sale  or  distribution  any  property  depending 
upon  any  lotteiy,  and  for  selling  any  chances  in  any  lottery,  con- 
trary to  the  provisions  of  article  4,  chapter  20,  part  1,  title  8,  of  the 
4th  edition  of  the  Revised  Statutes  : 

12.  All  charges  for  running,  trotting,  or  pacing  horses,  or  other 
animals  : 
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13.  All  offenses  against  the  laws  relating  to  excise,  and  the  regu- 
lation of  taverns  and  groceries  : 

14.  Charges  for  voting  more  than  once  at  the  same  electioR,  or 
procuring  illegal  votes : 

15.  Charges  for  making  or  vending  any  slung-shot,  or  any  similar 
weapon : 

16.  Charges  for  unlawfully  disclosing  the  fact  of  any  indictment 
being  found : 

17.  Charges  for  unlawfully  bringing  to  or  carrying  letters  from 
any  state  prison : 

18.  Charges  for  unlawfully,  wilfully  or  maliciously  destroying  or 
injuring  any  mill-dam,  or  embankment  necessary  for  the  support  of 
such  dam.: 

19.  Charges  for  unlawfully,  intentionally  or  wilfully  injuring  any 
telegraph  wire,  post,  pier,  abutment,  materials  or  property  belonging 
to  any  line  of  telegrapli : 

20.  Charges  for  unlawfully,  knowingly  and  wilfully  counterfeiting 
any  representation,  likeness,  similitude  or  copy  of  the  private  stamp, 
wrapper  or  label  of  any  mechanic  or  manufacturer : 

21.  Charges  for  malicious  trespass  on  lands,  trees  or  timber,  or 
injuring  any  fruit  or  ornamental  or  shade  tree : 

22.  Charges  for  maliciously  or  wilfully  breaking  or  lowering  any 
canal  walls,  or  wantonly  opening  any  lock  gate,  or  destroying  any 
bridge,  or  otherwise  unlawfully  injuring  such  canal  or  bridge  : 

23.  Charges  for  unlawfully  counterfeiting  or  defacing  marks  on 
packages : 

24.  Charges  for  unlawfully  and  negligently  setting  fire  to  wood  or 
fallow  land,  or  allowing  the  same  to  extend  to  lands  of  others,  or 
unlawfully  refusing  to  extinguish  any  fire  : 

25.  Charges  for  unlawfully  cutting  out,  altering  or  defacing  any 
mark  on  any  logs,  timber,  wood  or  plank,  floating  in  any  of  the 
waters  of  this  state  or  lying  on  the  banks  or  shores  of  any  such 
waters,  or  at  any  saw-mills,  or  on  any  island  where  the  same  may 
have  drifted,  {b)  (3) 

ib)  2  R.  S.,  711,  ( 1.    This  entire  section  thas  amended  by  Laws  of  1857,  ch.  789 ;  8  B.  8.,  7th 
ed.,  2543. 

(3)  JuBisDicnoy  op  courts  op  rprcial  sbssions  excbft  nr  ths  citt  avd  countt 
OP  Nbw  York  and  thb  city  op  Albany. 

The  act  of  1857  (ch.  769)  pro\nde8  ($  2)  that  courts  of  special  sessions,  except  in  the 
city  and  county  of  New  York  and  city  of  Albany,  shall  in  the  first  instance  have 
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exclusive  jurisdiction  to  hear  and  determine  char^fee  for  crimes  and  offenses  within 
their  i-espective  counties,  in  the  cases  in  that  section  mentioned ;  and  that  their  juilg- 
ment,  decision  or  detei*mination  may  be  appealed  from  in  the  manner  thereinafter 
provided : 

1.  Chaj*ge8  agninst  persons  driving  an^  carriages  upon  any  turnpike  road  or  high- 
way in  this  state,  for  running  or  peiinittmg  their  horses  to  run  ; 

2.  Charges  for  i*acing,  running  or  testing  the  speed  of  any  horse  or  other  animal 
within  one  mile  of  the  place  where  any  coiu't  shall  be  sitting ; 

3.  Charges  for  cruelty  to  animals  contrary  to  law  ; 

4.  Charges  for  cheating*  at  games ; 

[There  are  no  subdivisions  5,  6,  7  in  this  section.] 

8.  Charges  for  winning  or  losing  at  any  game  or  play,  or  by  any  bet,  925  within 
twenty-four  hows ; 

9.  Charges  for  selling  liquor  in  court  house  contrary  to  law,  and  for  selling  liquor 
in  jails  contrary  to  law  ; 

10.  Charges  for  offenses  against  the  provisions  of  the  act  of  1853  (ch.  573),  and  of 
the  act  of  1865  (ch.  226),  amendatory  thereof,  for  the  more  effectual  prevention  of 
wanton  and  malicious  mischief ; 

rrWs  subdivision  added  by  L.  of  1866,  ch.  467.]     (3  R.  8..  7th  ed.,  2549.) 

Charges  for  offenses  against  the  provisions  of  ch.  375  of  the  Laws  of  1S67,  entitled 
**  An  act  for  the  more  effectual  prevention  of  cruelty  to  animals ;"  also  for  offenses 
against  the  provisions  of  ch.  682  of  the  Laws  of  1866,  entitled  '*  An  act  better  to  pre- 
vent cruelty  to  anim&ls."  [This  paragraph  added  by  L.  of  1872,  ch.  530,  3  K.  S.,  7th 
6d.,  2549.1 

All  of  the  act  of  1857  (ch.  769),  with  the  exception  of  the  first  two  sections,  are 
repealed  by  the  Laws  of  1859  (ch.  839,  $  1). 

The  act  of  1879  (ch.  390),  **  to  extend  the  jurisdiction  of  courts  of  special  sesmons, 
except  in  the  city  of  Albany  and  in  the  city  and  county  of  New  York,  declares  that 
oonrts  of  special  sessions,  except  in  those  cities  shall,  in  addition  to  the  powers  now 
possessed  by  them,  have  also  exclusive  jurisdiction  in  the  first  instance  to  hear  and 
determine  the  following  cases  : 

1.  Charges  for  petit  larceny  not  charged  as  a  second  offense ; 

2.  Charges  for  assault  and  battery  not  alleged  to  have  been  committed  riotously ; 

3.  Charges  for  running,  trotting  or  pacing  horses  or  any  other  animasl ; 

4.  Charges  for  unlawfully,  intentionally  or  wrongfully  injuring  any  telegraph  wire, 
post,  pier,  abutment,  mateiials  or  property  belonging  to  any  line  of  telegraph ; 

5.  Charges  for  unlawfuUv  and  negligently  setting  fire  to  wood  or  fallow  land,  or 
allowing  the  same  to  extend  to  lands  of  others,  or  unlawfully  refusing  to  extinguish 
any  fire; 

o.  Charges  for  cruelty  to  animals  under  the  several  acts  passed,  or  which  may 
hereafter  be  passed,  relating  to  or  affecting  animaJs.     (3  R.  S.,  7th  ed.,  2549.) 

It  has  been  held  that  the  above  act  of  1879  (ch.  390),  confemng  upon  courts 
of  special  sessions  exclusive  jurisdiction,  in  the  first  instance,  to  hear  and  determine 
certain  dimes  and  offenses  therein  mentioned,  is  constitutional  and  valid.  {Devine  v. 
Peajpley  20  Hun,  98 ;  Peftple  ex  reh  Comaford  v.  DutcheVf  id.,  241.) 

Tie  word  "  charges,"  in  that  act,  which  gives  to^courts  of  s^iecial  sessions  exclusive 
juri.«idiction,  in  the  first  instance,  to  hear  and  determine  among  other  things  **  charges 
for  assault  and  battery,  not  alleged  to  have  been  committed  riotously,"  implies  an 
original  complaint,  ms[de  in  the  first  instance,  p]*eliminaiy  to  a  formal  trial  for  a 
crime.    It  does  not  include  indictments.     {Ryan  v.  People,  79  N.  Y.,  592.) 

The  provision  of  the  state  constitution  (art.  6,  }  26)  declaring  that  *•  courts  of  S[)ecial 
sessions  shall  have  such  jurisdiction  of  offenses  of  tlie  grade  of  misdemeanors  as  may 
be  prescribed  by  law,"  is  not  limited  to  offenses  of  the  grade  specified,  created  by 
statute  after  the  adoption  of  that  provision.  It  includes  as  well  all  such  offenses 
existing  by  statute  at  that  time,  including  petit  larceny.  {People  ex  rel.  Comaford 
V.  DuUher,  83  N.  Y.,  240.)  That  provision  also  was  intended  to  confer  authority  uiwn 
those  courts  as  they  wei*e  then  oi*  might  thereafter  be  constituted  by  statute,  and 
without  regard  to  the  question  whether  or  not  they  were  authorized  to  summon  an<i 
impanel  a  common  lawjuiy.  (Id.)  Hence  the  provision  of  the  act  of  1879  (ch. 
390),  giving  the  courts  of  si^ecial  sessions,  except  in  the  cities  of  New  York  and 
Albany,  exclusive  jurisdiction  to  hear  and  determine  in  the  first  instance,  **  charges 
for  petit  larceny  not  charged  as  a  second  offense,"  is  constitutional  and  valid.     {Id.) 
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The  Gods  of  Criminal  Procbdttrb  contains  these  provisions : 

Juxisdiction  of  courts.] — Subject  to  the  power  of  removal  provided 
for  in  this  chapter,  courts  of  special  sessions,  except  in  the  city  and  county 
of  New  York  and  the  city  of  Albany,  have  in  the  first  instance  exclusive 
jurisdiction  to  hear  and  determine  charges  of  misdemeanors  committed 
within  their  respective  counties  as  follows : 

1.  Petit  larceny  charged  as  a  first  offense. 

2.  Assault  in  the  thim  degree. 

3.  Racing,  running  or  testing  the  speed  of  any  animal  within  one 
mile  of  the  place  where  any  court  is  held. 

4.  Wrongfully  severing  any  produce  or  article  from  the  freehold,  not 
amounting  to  grand  larceny. 

5.  Selling  poisonous  substances  not  labeled  as  r^uired  by  law ; 

6.  Wrongfully  and  maliciously  removing,  defacing  or  cutting  down 
monuments  or  marked  trees  ; 

7.  Wrongfully  destroying  or  removing  mile  stones,  mile  boards  or 
guide  boards,  or  altering  or  defacing^  any  inscription  thereon ; 

8.  Wrongfully  destroying  any  piiblic  or  toll  gate  or  turnpike  gate ; 

9.  Intoxication  of  a  person  engaged  in  running  any  locomotive  engine 
npon  any  railroad,  or  while  acting  as  a  conductor  of  a  car,  or  train  of 
cars,  on  any  such  railroad ; 

10.  Setting  up  or  drawing  unauthorized  lotteries,  or  printing  and 
publishing  an  account  of  any  such  illegal  lottery,  game  or  device,  or  sel- 
ung  lottery  tickets,  or  procuring  them  to  be  sold,  or  offering  for  sale  or 
distributing  any  property  depending  upon  any  lottery,  or  for  selling  any 
chances  in  any  lottery  contrary  to  the  provisions  of  law ; 

1 1 .  Unlawfully  running,  trotting  or  pacing  horses  or  any  other  animals ; 

12.  Offenses  against  the  laws  relating  to  excise,  and  the  regulation  of 
taverns,  inns  and  hotels ; 

18.  Making  or  selling  slung-shot  or  any  similar  weapon ; 

14.  Unlawfully  disclosing  uie  finding  of  an  indictment ; 

15.  Unlawfully  bringing  to  or  carrying  letters  from  any  state  prison ; 

16.  Unlawfully  destroying  or  injuring  any  mill-dam  or  embankment 
necessary  for  the  support  of  such  dam ; 

17.  Unlawfully  injuring  any  telegraph  wire,  post,  pier,  abntment, 
materials  or  property  belonging  to  any  line  of  telegraph ; 

18.  Unlawfully  counterfeiting  any  representation,  likeness,  similitude 
or  copy  of  private  stamp,  wfapper  or  label  of  any  mechanic  or  manu- 
facturer ; 

19.  Malicious  trespass  on  lands,  trees  or  timber,  or  injuring  any  fruit 
or  ornamental  or  shade  tree ; 

20.  Maliciously  breaking  or  lowering  any  canal  walls,  or  wantonly 
opening  any  lock-gate,  or  destroying  any  bridge  or  otherwise  unlawfuDy 
injuring  such  canal  or  bridge  ; 

21.  Unlawfully  counterfeiting  or  defacing  marks  on  packages ; 

22.  Unlawfully  setting  fire  to  wood  or  fallow  land,  or  allowing  the 
same  to  extend  to  lands  of  others,  or  unlawfully  refusing  to  extinguish 
any  fire ; 

28.  Unlawfully  or  negligently  cutting  out,  altering  or  defacing  any 
mark  on  any  logs,  timber,  wood  or  plank,  floating  in  any  waters  of  this 
state,  or  lying  on  the  banks  or  shores  of  any  such  waters,  or  at  any  saw 
mills  or  on  any  island  where  the  same  may  have  drifted ; 
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24.  Unlawfully  frequenting  or  attending  a  steamboat  landing,  railroad 
lepot,  church,  banking  institution,  broker  s  office,  place  of  pubuc  amuse- 
nent,  auction  room,  store,  auction  sale  at  private  residence,  passenger 
»ur,  hotel,  restaurant  or  at  any  other  gatheriu^  of  people ; 

2^.  Unlawfully  taking  and  carrying  away  the  oysters  of  another,  law- 
fully planted  upon  the  Bed  of  a  river,  bay,  sound  or  other  waters  within 
;he  jurisdiction  of  this  state ; 

26.  Removing  property  out  of  the  county,  with  intent  to  prevent  the 
same  from  being  levied  upon  by  execution,  or  secreting,  assigning,  con- 
^eyin^  or  otherwise  disposing  of  property,  with  intent  to  defraud  any 
creditor,  or  to  prevent  the  property  being  made  liable  for  the  payment 
rf  debts,  or  for  receiving  property  with  such  intent ; 

27.  Unlawfully  selling  or  giving  to  any  Indian  spirituous  liquors  or 
intoxicating  drinks ;  * 

28  Driving  a  carriage  upon  any  turnpike,  road  or  highway  for  the 
purpose  of  running  horses  ; 

29.  Cruelty  to  animals  contrary  to  law ; 

90.  Cheating  at  games ; 

81.  Winning  or  losing  at  any  game  or  play,  or  by  any  bet,  as  much 
18  twenty-five  dollars  within  twenty -four  hours ; 

32.  Selling  liquors  in  a  court-house  or  jail  contrary  to  law ; 

33.  Crimes  against  the  provisions  of  existing  laws  for  the  prevention 
)f  wanton  or  malicious  mischief ; 

34.  Such  other  jurisdiction  as  is  now  provided  by  special  statute  or 
municipal  ordinance  authorized  by  statute.     (§  56,  as  amended  in  1882.) 

Ezdnsive  jurisdiction.] — Upon  filing  with  the  magistrate  before 
i^hom  is  pending  a  charge  for  any  of  the  crimes  specified  in  the  last 
section,  a  certificate  of  the  county  judge  of  the  county,  or  of  any  justice 
>f  the  supreme  court,  that  it  is  reasonable  that  such  charge  be  prosecuted 
i>y  indictment,  and  fixing  the  sum  in  which  the  defendant  shall  give 
i)ail  to  appear  before  the  grand  jury ;  and  upon  the  defendant  ^ving 
i>ail  as  specified  in  the  certificate,  all  the  proceedings  before  the  justice 
shall  be  stayed;  and  he  shall,  within  five  days  thereafter,  make  a  return. 
x>  the  district  attorney  of  the  county,  of  all  proceedings  had  before 
lim  upon  the  charge,  together  with  such  certificate  and  the  undertaking 
^ven  by  the  defendant  thereon  ;  and  the  district  attorney  shall  present 
mch  charge  to  the  grand  jury.     (Id.,  §  57,  as  substituted  in  1882.) 

Idmitation.] — ^When  a  person  is  brought  before  a  magistrate  charged 
irith  the  commission  of  any  of  the  crimes  mentioned  in  section 
Uty-six,  and  asks  that  his  case  be  presented  to  the  grand  jury,  the  pro- 
ceedings shall  be  adjourned  for  not  less  than  five  nor  more  than  ten 
lays,  and  if  on  or  before  the  adjourned  day  the  certificate  mentioned  in 
seciion  fifty-seven  is  not  filed  with  the  magistrate  before  whom  the 
charge  is  pending,  and  bail  given  by  the  defendant  as  therein  prescribed, 
the  magistrate  shall  proceed  with  the  trial,  and  when  the  defendant  is 
brought  before  the  magistrate,  it  shall  be  the  duty  of  the  magistrate  to 
inform  him  of  his  rights  under  section  fifty-seven  and  this  section.  (Id., 
8  58.) 

Trial  and  pnxiiBhment  of  certain  crimes.] — A  court  of  special  ses- 
dons  having  jurisdiction  in  the  place  where  any  of  the  crimes  specified 
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The  proceeding8  on  the  trials  in  courts  of  special  sessions,  are  now 
governed  by  the  Code  of  Criminal  Procedure.  (4) 

in  section  fifty-six  is  committed  has  jurisdiction  to  try  and  determine  a 
complaint  for  such  crime  and  to  impose  the  punishment,  prescribed  upon 
conviction ;  unless  the  defendant  obtains  the  certificate  and  gives  the 
bail  mentioned  in  section  fifty-seven.     (Id.,  §  59.) 

(4)  PrOCBBDINQS  IK  COUBT8  OF  SPECIAL  8BSSIOK8  AND  POLICB  COURTS 

1.  In  counties  other  than  New  York.] — Assunung*  that  a  complatnt  has  been  made 
by  some  person,  to  a  magistrate  authorized  to  receive  the  same,  upon  a  criminal 
charge  cognizable  by  a  court  of  special  sessions,  and  that  such  magistrate  has 
caused  the  offender  to  be  brought  before  him,  for  examination,  in  the  manner 
ali*eady  pointed  out  (ante,  p.  514),  the  proceedings  are  to  fc  as  follows : 

Charge  to  be  read  to  defendant,  and  he  required  to  plead.] 

— In  the  cases  in  which  the  courts  of  sessions  or  police  courts  have 
jurisdiction,  when  the  defendant  is  brought  before  the  magistrate, 
the  charge  against  him  must  be  distinctly  read  to  him,  and  be  must  be 
distinctly  required  to  plead  thereto.  (Code  Cr.  Pro.,  §699,  as  amend- 
ed in  1882.) 

The  plea,   and  how  put  in.]— The    defendant   may    plead    the 
same  pleas  as  upon  an  indictment,  as  provided  in  section  832.    His  pie 
must  be  oral,  and  entered  upon  the  minutes  of  the  court.     (Id.,  §  700. 

Issue,  hoi^  tried.] — Upon  a  plea  other  than  a  plea  of  guilty,  if 
the  defendant  do  not  demand  a  trial  by  jury,  the  court  must  proceed  U 
try  the  issue.    (Id.,  §  701.) 

Infant  may  waive  jury  trial.     Peo.  ex  i*el.  Sammons  v,  Wandell,  21  Hun^ 
515. 

Defendant  may  demand  a  trial  by  jury.]-^Before  the  courts 
hears  any  testimony  upon  the  trial,  the  defendant  may  demand  a  tria? 
by  jury.     (Id.,  §  702.) 

Jury,  hoi^  summoned.] — If  a  trial  by  jury  be  demanded  the  court 
shall  issue  an  order  to  any  constable  of  the  county  or  marshal  of  the 
city  where  the  offense  is  to  be  tried  and  having  authority  to  execute 
process  from  the  court,  commanding  him  to  summon  twelve  good  and 
lawful  men,  qualified  to  serve  as  jurors,  and  not  exempt  from  such  ser- 
vice by  law,  and  who  shall  be  in  no  wise  of  kin,  either  to  the  complain- 
ant or  the  defendant,  to  be  and  appear  before  such  court,  at  a  time  not 
more  than  three  days  from  the  date  of  the  order,  and  at  a  place  to  be 
named  therein,  to  make  a  jury  for  the  trial  of  such  offense.  (Id.,  §  703, 
as  amended  in  1882.) 

Sunmioning  the  jury,  and  returning  the  listj — ^The  officer  to  whom 
such  order  shall  be  delivered  shall  execute  the  same  fairly  and  impar- 
tially, and  shall  not  summon  any  person  whom  he  shall  suspect  to  be 
biased  or  prejudiced  for  or  against  the  defendant.  He  shall  summon  the 
jurors  personally,  and  shall  make  a  list  of  the  persons  summoned,  which 
he  shall  certify  and  annex  to  the  order  and  return  with  it  to  the  court. 
(Id.,  §  704.) 
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PnniBhing  officer  for  not  retaming  list ;  liwulng  now  order 
fin:  jury.]— If  the  officer  to  whom  the  order  is  delivered  do  not 
return  it,  as  required  by  section  seven  hundred  and  four,  he  may  be 
punished  by  the  court,  as  for  contempt ;  and  the  court  must  issue  a  new 
order  for  the  summoning  of  jurors,  in  substantially  the  same  form ;  upon 
which  the  same  proceeding  must  be  had  as  upon  the  one  first  issued. 
(Id.,  §  709,  as  amended  in  1882.) 

Depositing  ballots  in  box.]— The  names  of  the  persons  returned 
as  jurors  must  be  written  on  separate  ballots,  folded  as  nearly 
alike  as  possible,  so  that  the  name  cannot  be  seen,  and  must,  under  the 
direction  of  the  court,  be  deposited  in  a  box,  or  other  convenient  thing. 
(Id.,  §  705.) 

Drawing  the  jury.] — The  court  must  then  draw  out  six  of  the 
ballots,  successively ;  and  if  any  of  the  persons  whose  names  are  drawn 
do  not  appear,  or  are  challenged  and  set  aside,  such  further  number 
must  be  ^awn  as  will  make  a  jury  of  six,  after  all  legal  challenges  have 
been  allowed.    (Id.,  §  706.) 

See  Pco.  ex  it»l.  Eckler  v.  Clark,  23  Hun,  374 ;  Peo.  ex  rel.  Murray  v. 
Justices,  etc.,  74  N.  Y.,  406 ;  Peo.  ex  rel.  Met.  Bd.,  etc.,  v.  Lane,  6  Abb. 
N.  S.,  105 ;  Duffy  v.  Peo.,  6  Hill,  76. 

CShallenges.] — ^The  same  challenges  may  be  taken  by  either  party 
to  the  panel  of  jurors,  or  to  an  individual  juror,  as  on  the  trial  of 
an  indictment  for  a  misdemeanor,  so  far  as  applicable ;  and  the  chal- 
lenge must,  in  all  cases,  be  tried  by  the  court.    (Id.,  §  707.) 

Talesmen,  when  and  how  ordered  and  summoned.] — If  six 

of  the  jurors  summoned  do  not  attend,  or  be  not  obtained,  the  court 
may  direct  the  officer  to  summon  any  of  the  bystanders,  or  others,  who 
may  be  competent,  and  against  whom  there  is  no  sufficient  cause  of 
challenge,  to  act  as  jurors.    (Id.,  §  708.) 

Jnry,  hoi^  constituted.] — ^When  six  jurors  appear  and  are  accepted 
they  constitute  the  jury.    (Id,,  §  710.) 


Their  oath. J — The  court  must  thereupon  administer  to  the  jury 

the  following  oath  or  affirmation :  "  You  do  *  swear,'  [or  *  you  do  sol- 
emnly affirm,'  as  the  case  may  be,]  that  you  will  well  and  truly  try 
this  issue,  between  the  people  of  the  state  of  New  York  and  A.  B.,  the 
defendant,  and  a  true  verdict  give,  according  to  the  evidence."  (Id., 
8  711.) 

Trial,  hoi^  conducted.] — After  the  jury  are  sworn,  they  must 
At  together  and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  public,  and  in  the  presence  of  the  defendant 
ad.,  §  712.) 

Jury  may  decide  in  court,  or  retire.] — ^After  hearing  the  proofs 
and  allegations,  the  jury  may  either  decide  in  court  or  may  retire  for 
consideration.  If  they  do  not  immediately  agree,  an  officer  must  be 
sworn  to  the  following  effect :  '*  You  do  swear  that  you  will  keep  this 
jury  together  in  some  private  and  convenient  place  without  food  or 
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drink,  except  bread  and  water,  unless  otherwise  ordered  by  the  court ; 
that  you  will  not  permit  any  person  to  speak  to  or  communicate  with 
them,  nor  do  so  yourself,  unless  it  be  to  dsk  them  whether  they  have 
agreed  upon  a  verdict;  and  that  you  will  return  them  into  court  when 
they  have  so  agreed,  of  when  ordered  by  the  court."    (Id.,  §  713.) 

Delivering  verdict,  and  entry  thereof] — ^When  the  jury  have 
agreed  on  their  verdict,  they  must  deliver  it  publicly  to  the  court, 
which  must  enter  it  in  its  minutes.    (Id.,  §  714,  as  amended  in  1882.) 

Discharge  of  jury  without  verdict] — ^The  jury  cannot  be  dis- 
charged, after  the  cause  is  submitted  to  them  until  they  have  agreed 
upon  and  rendered  their  verdict  unless,  for  some  cause  within  the  mean- 
ing of  sections  four  hundred  and  twenty-eight  and  four  hundred  and 
twenty-nine,  the  court  sooner  discharge  them.    (Id.,  §  715.) 

When  cause  to  be  retried.] — ^If  the  jury  be  discharged,  as  provi- 
ded in  the  last  section,  the  court  may  proceed  again  to  the  trial,  in  the 
same  manner  as  upon  the  first  trial ;  and  so  on,  until  a  verdict  is  ren- 
dered.    (Id.,  g  716.) 

Subpoenas,  and  punishing  their  disobedience.] — ^The  court  may 
issue  subpoenas  for  witnesses,  as  provided  in  section  608,  and  punisn 
disobedience  thereof,  as  provided  in  section  619.    (Id.,  §  729.) 

Punishing  jurors  for  non-attendance.! — If  a  person  summoned 
as  a  juror  fail  to  appear,  he  may  be  punished  by  a  fine  not  exceed- 
ing five  dollars,  imposed  by  the  court,  by  an  order  entered  in  his 
minutes.  The  order  is  deemed  a  judgment,  in  all  respects,  in  favor  of 
the  poor  of  the  town  or  city.    (Id.,  §  730.) 

No  fees  to  jurors  or  witnesses.] — No  fees  are  payable  to  a 
juror  or  witness  for  his  service  or  attendance  in  a  court  of  special 
sessions.    (Id.,  §  731.) 

When  defendant  requests  a  trial  by  court  of  special  sessions, 
preliminary  examination  dispensed  with.]— When  the  defendant, 
upon  being  brought,  before  the  magistrate,  requests  a  trial  by  a  court  of 
special  sessions,  the  preliminary  examination  of  the  case  is  dispensed 
with.    (Id.,  §  732.) 

/SvbpcsTUu;  Juno  issued  ;  how  to  he  indorsed;  fees  for.] — Whenever  an^  magistrate 
shall  issue  any  subpoena  in  any  criminal  proceeding*  or  trial,  he  shall  mdorse  upon 
the  back  thereof  a  memorandum  showing  whether  the  same  was  issued  for  the  peo- 
ple or  for  the  prisoner ;  and  every  officer  or  other  person  who  shall  insert  the  names 
of  witnesses  in  a  subpoena  issued  for  the  people,  intended  for  the  prisoner,  with  in- 
tent thereby  to  deceive  any  person,  or  to  obtain  any  pay  as  for  services  in  subpoe- 
naing witnesses  for  the  people,  shall  be  deemed  gmlty  of  a  misdemeanor ;  ana  no 
such  magistrate  shall  charge  or  be  allowed  for  more  than  six  subpoenas  in  any  one 
criminal  case,  nor  shall  any  board  of  superviaors  allow  any  charge  for  issuing  or 
serving  any  subpoena  in  any  criminal  case  or  proceeding,  issued  or  served  on  behalf 
of  a  defendant.     (Laws  of  1845,  ch.  180,  }  18 ;  3  R.  S.,  7th  ed.,  2548.) 

It  has  been  held  that  it  is  not  necessary  to  the  validity  of  a  conviction  before  a 
court  of  special  sessions  that  the  court  should  inform  the  prisoner  of  his  right  to  be 
tried  by  a  jury,  or  that  he  should  expressly  waive  such  right.  (5  Wend.,  251.)  Yet 
it  seems  that  the  defendant's  right  to  a  trial  by  jury  may  be  waived,  bv  agreementv 
At  any  time  before  judgment,  and  he  be  tried  by  the  court  alone.    (1  mil,  8^.) 
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So  as  to  judgment  and  execution  ;  certificate  of  conviction  ;  fines  ; 
custody  of  defendant ;  commitment ;  bail,  etc.  (5) 

Sxemption  from  service  on  jaries. ]— The  operators,  assistant  operators,  clerks  and 
other  persons  in  the  employ  of  the  different  telegi*aph  companies  m  this  state*  and 
while  doing*  duty  in  the  offices  of  said  companies,  or  along  the  routes  of  their  teleg^raph 
lines,  are  exempt  from  serving*  on  juries,  and  from  any  tine  or  penalty  for  neglect 
thereof.     (Laws  of  1861,  ch.  215,  $  1 ;  2  R.  8.,  7th  ed.,  1723.) 

See  further,  as  to  what  persons  are  exempt,  1  R.  S.,  7th  ed.,  708,  732,  786,  859, 
«93,  910 ;  2  id.,  1729  ;  3  id.,  1729,  1867,  1908,  1910, 1935, 1976,  2619,  2621. 

Separation  of  jury  ] — Where,  after  a  trial  had  commenced  before  a  court  of  special 
Mflsions,  a  postponement  took  place  at  the  instance  of  the  prisoner,  for  several  days, 
and  the  jurv  were  allowed  to  separate  in  the  meantime,  having  been  previously 
admonished  by  the  court,  however,  not  to  converse  with  any  one  in  relation  to  the 
case,  it  was  held  not  to  be  a  sufficient  ground  for  reversing  the  conviction ;  especially 
as  no  misbehavior  on  the  part  of  the  jurors  was  alleged.    (5  Hill,  32.) 

(5)  JUDGHHNT  AND  BZBOUTIOir ;  OBRTIFIOATB  OF  OOWIOTIOir ;  FniBS;  0U8TODT  OF 
BKFB5DANT;  GOMMITMBNT ;  BAIL,   BTG. 

1.  1%  counties  other  than  New  York. 

Judgment  on  conviction.] — When  the  defendant  pleads  guilty,  or 
is  convicted  either  by  the  court  or  by  a  jury,  the  court  must  render 
judgment  thereon,  of  fine  or  imprisonment,  or  both,  as  the  case  may 
require ;  but  the  fine  cannot  exceed  fifty  dollars,  nor  the  imprisonment 
ox  months.    {Code  Cr.  Pro.,  §  717.) 

See  2  R.  8.,  714,  }  19  ;  3  id.,  7th  ed.,  2.547. 

Judgment  of  imprisonment,  until  fine  be  paid.  Extent  of 
Imprisonment.] — A  judgment  that  the  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  sati&ed ;  specifying 
the  extent  of  the  imprisonment,  which  cannot  exceed  one  day  for  every 
one  dollar  of  the  fine.     (Id.,  §  718.) 

Defendant,  on  acquittal,  to  be  discharged.  Order  that  prose- 
cutor pay  the  costs.]— When  the  defendant  is  acquitted,  either  by 
the  court  or  by  a  jury,  he  must  be  immediately  discharged ;  and  if 
the  court  certify,  upon  its  minutes,  or  the  jury  find  that  the  prosecution 
was  malicious  or  without  probable  cause,  the  court  must  order  the  prose- 
cutor to  pay  the  costs  of  the  proceedings,  or  to  give  satisfactory  security, 
by  a  written  undertaking,  with  one  or  more  sureties,  to  pay  the  same  to 
the  county  ¥rithin  thirty  day3  after  the  trial.     (Id.,  §  719.) 

Judgment  against  prosecutor  for  costs.]— If  the  prosecutor  do 
not  pay  the  costs  or  give  security  therefor,  the  court  may  enter  judg- 
ment against  him  for  the  amount  thereof,  which  may  be  enforced,  in  all 
respects,  in  the  same  manner  as  a  judgment  rendered  by  a  justice*s  court 
held  by  a  justice  of  the  peace.    (Id.,  §  720.) 

See  Germond  v.  Pec,  1  Hill.  343. 

Judgment,  by  whom  executed.]— The  judgment  must  be  exe- 
cuted by  the  sheriff  of  the  county,  or  by  a  constable,  marshal  or 
policeman  of  the  city,  village  or  town  in  which  the  conviction  is  had 
npon  receiving  a  copy  of  the  certificate  prescribed  in  section  721,  certified 
by  the  court  or  the  county  clerk.    (Id.,  §  725.) 
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[  *  636  J     «  2.  CkmrU  of  special  sesaioiui  in  the  oity  and  county  of  New  York. 

The  **  New  York  City  Consolidation  Act,"  of  1882,  provides  as 
follows : 

Certificate  of  conviction.    Its  fbnn.] — ^When  a  conviction  is  had 
upon  a  plea  of  guilty,  or  upon  a  trial,  the  court  must  make  and  sign  a 
certificate  in  substantially  the  following  form : 
**  Court  of  special  sessions  or  police  court. 
**  County  of  Albany,  town  of  Berne  [or  as  the  case  may  be]. 
"  The  people  of  the  state  of  New  York  \ 

against  > 

A.  B.  ) 

JSXXMBXY  1,  18      • 

^^  The  above-named  A.  B.  having  been  brought  before  C.  D.,  justice 
of  special  sessions,  justice  of  the  peace  [or  other  magistrate,  as  the  case 
may  be]  or  police  justice  of  the  town  [or  city  or  village]  of  [as  the  case 
may  be],  charged  with  [briefly  designating  the  offense],  and  having 
thereupon  pleaded  guilty  or  not  guilty  [as  the  case  may  be],  and  de- 
manded [or  ^failed  to  demand,'  as  the  case  may  be]  a  jury,  and  having 
been  thereupon  duly  tried,  and  upon  such  trial  duly  convicted.  It  is 
adjudged  that  he  be  imprisoned  in  the  jail  of  this  county, 
days  [or  '  pay  a  fine  of  dollars  and  be  imprisoned  until  it  be  paid,  not 
exceeding  days,'  or  both,  as  the  case  may  be]. 

"  Dated  at  the  town  [or  *  city ']  of  ,  the         day  of  , 

eighteen  hundred  and 

"C.  D., 

*'  Justice  of  the  peace  or  police  justice  or  other  magistrate  [as  the  case 
may  be]  of  the  town  [or  *  city ']  of  [as  the  case  may  be]."  fid.,  §  721 , 
as  amended  in  1882.) 

If  the  defendant  have  pleaded  guilty  —  instead  of  the  second 

paragraph,  the  certificate  must  state  substantially  as  follows :  ^^And  the 
above-named  A.  B.  having  been  thereupon  duly  convicted,  upon  a  plea 
of  guilty."    ad.,  §  722.) 

Certificate,  vraen  filed.] — Within  twenty  days  after  the  con- 
viction, the  court  must  cause  the  certificate  to  be  filed  in  the  office  of  the 
clerk  of  the  county.     (Id.,  §  723.) 


Certificate,  conclusive  evidence.] — The  certificate,  made 

and  filed  as  prescribed  in  the  last  two  sections,  or  a  certified  copy 
thereof,  is  conclusive  evidence  of  the  facts  stated  therein.     (Id.,  §  724.) 

Fine,  by  whom  received  before  commitment,  and  hew 
applied.] — If  a  fine  imposed  be  paid  before  commitment,  it  must  be 
received  by  the  court,  and  be  applied  to  the  payment  of  the  expenses 
of  the  prosecution.  The  residue,  if  any,  must  be  paid  by  the  court 
within  thirty  days  after  its  receipt  into  the  county  treasury.  (Id.,  §  726.) 

After  commitment.] — If  the  defendant  be  committed  for  not 

paying  a  fine,  he  may  pay  it  to  the  sheriff  of  the  county,  but  to  no  other 
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JuriaduUion.]     The  court  of  special  sessions  in  the  city  and  county 
of  New  York  has  jurisdiction : 

person ;  who  must  in  like  manner,  within  thirty  days  after  the  receipt 
thereof,  pay  it  into  the  .county  treasury.    (Id.,  §  727.) 

Proceedings  against  magistral 


pay  fine  into  the  counly  treasury.] — If  the  court  or  sheriff  receiving 
the  fine  fail  to  pay  it,  or  such  part  of  it  as  is  so  payable,  into  the  county 
treasury,  the  county  treasurer  must  immediately  commence  an  action 
against  the  sheriff  or  the  mapstrates  composing  the  court  therefor  in 
the  name  of  the  county.    (Id.,  §  728.) 

Daring  time  allowed  for  bail,  and  until  judgment,  defend, 
ant  to  be  continued  in  custody  of  officer  or  committed  to 
jaiL] — ^During  the  time  allowed  to  the  defendant  to  give  bail,  and  until 
judgment  is  given,  he  may  be  continued  in  the  custody  of  the  officer,  or 
committed  to  the  jail  of  the  coimty,  to  answer  the  charge,  as  the  magis- 
trate may  direct.     (Id.,  §  733  ) 

Form  of  commitment.] — ^The  commitment  musx  be  signed  by 
the  magistrate,  by  his  name  of  office  and  must  be  in  substantially  the 
following  form : 

"  The  sheriff  of  the  county  of  ,  is  required  to  receive  and  detain 

A.  B.,  who  stands  charged  before  me  for  [designating  the  offense  gener- 
ally], to  answer  the  charge  before  a  court  of  special  sessions  in  the  town 
[or  city]  of  ,  [as  the  case  may  be]. 

"  Dated  at  the  town  [or  city]  of  ,  the        day  of  ,  18     . 

"  C.  D.,  Justice  of  the  peace  of  the  town  [or  city] 
of  ,"  [as  the  case  may  be].  (Id.,  §  734.) 

By  "Whom  executed.] — ^When  committed,  the  defendant  must 

be  delivered  to  the  custody  of  the  proper  officer,  by  any  peace  officer  in 
the  county  to  whom  the  magistrate  may  deliv^er  the  conunitment.  (Id., 
§  735.) 

DeCmdant  may  be  admitted  to  bail] — Either  before  or  after  his 
committal,  or  upon  being  committed,  the  defendant  must,  if  he  require 
it,  be  admitted  to  bail.     (Id.,  §  736.) 

Bail,  how  and  by  whom  taken.] — The  bail  must  be  taken  by 
tie  magistrate,  by  a  written  undertaking,  executed  by  the  defendant, 
'Vvith  one  or  more  sufficient  sureties  approved  by  the  magistrate,  in  a  sum 
xxot  exceeding  two  hundred  dollars.     (Id.,  §  737.) 

Form  of  the  undertaking.] — ^The  undertaking  must  be  in  substan- 
tially the  following  form : 

"  A.  B.,  having  been  duly  charged  before  C.  D.,  a  justice  of  the  peace 
in  the  town  [or  city]  of  ,  [as  the  case  may  be],  with  the  offense  of 

Cdesi^ating  the  offense  generally].  We  undertake  jointly  and  sever- 
ally fliat  he  shall  appear  thereon  from  time  to  time,  until  judgment^  at 
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1.  To  try  and  determine  according  to  law  all  complaints  for  mis- 
demeanors, unless  the  defendant  elects  to  be  tried  by  the  court  of 
general  sessions,  or  the  court  of  special  sessions  sends  the  case  to  the 
court  of  general  sessions  for  trial ; 

2.  To  remit  fines  imposed  by  it ;  and  in  place  of  the  fine  remitted, 
to  substitute,  in  its  discretion,  imprisonment ; 

3.  By  an  order  entered  in  its  minutes,  to  declai*e  forfeited  the 
recognizance  of  a  defendant,  taken  by  the  coui-t,  to  appear  thereat, 
upon  his  failure  so  to  appear ; 

4.  To  impose  the  same  punishment  as  is  authorized  by  statute  to 
be  inflicted  in  like  cases  tried  in  the  court  of  general  sessions  of  the 
peace  of  that  city  and  county ; 

5.  By  warrant  attested  in  the  name  of  any  one  of  the  justices 
authorized  to  hold  the  court,  signed  by  the  clerk  thereof  and  entered 
in  the  minutes  of  the  court,  to  enforce  its  judgments  and  orders ; 
to  bring  before  the  court  all  accused  persons  for  trial  and  judgment.- 
in  all  cases  in  which  it  has  jurisdiction;  to  issue  sub}X£nas  for  th 


a  court  of  special  sessions  in  the  town,  or  village  [or  city]  of  ,  [ 

the  case  may  be]  competent  to  try  the  case,  or  that  we  will  pay  to  th^ 
county  of  ,  [naming  the  county  in  which  the  court  is  held]  tho 

sum  of  dollars,  [inserting  the  sum  fixed  by  the  magistrate] 

Dated  at  the  town  [or  city]  of  ,  [as  the  case  may  be]."  (Id., 

§  738,  as  amended  in  1882.) 

Undertaking,  when  forfeited,  and  action  thereon.] — If  the  de- 
fendant fail  to  appear  according  to  the  undertaking,  the  court,  unless  a 
sufficient  excuse  be  shown,  must  declare  the  undertaking  of  bail  for- 
feited, and  the  county  treasurer  must  immediately  commence  an  action 
for  the  recovery  of  the  sum  mentioned  therein,  in  the  name  of  the 
county.     (Id.,  §  789.) 

Forfeiture,  how  and  by  whom  remitted.] — ^The  county  court  of 
the  county,  or  in  the  city  of  New  York,  the  court  of  common  pleas  of 
that  city,  may  remit  the  forfeiture  or  any  part  thereof,  in  the  cases  and 
in  the  manner  provided  in  the  Code  of  Civil  Procedure.     (Id.,  §  740.) 
Code  Civ.  Pi\>c.,  §}  350-353,  286,  294. 

Waiver  of  right  to  give  bail,] — B.,  upon  being  brought  before  the  police  justice  of 
the  town  of  W. ,  acting  as  a  court  of  special  sessions,  upon  a  warrant  charging  him 
wth  the  offense  of  petit  larceny,  pleaded  not  guilty,  and  the  plea  was  entered  in  the 
minutes  of  the  court.  The  case  was  then,  upon  his  application,  twice  adjourned.  On 
the  last  adjourned  day,  he  appeared,  and  stated  that  he  woulci  waive  an  examina- 
tion, and  offered  to  give  bail  to  appear  and  answer  any  indictment  that  might  be 
found  against  him.  The  justice  refused  to  permit  him  to  do  so,  and  he  was  thereupon 
tried  and  convicted  and  sentenced  for  the  said  offense.  Held,  that  the  accused,  by 
pleading  to  the  char^,  without  objecting,  and  applying  for  and  obttuning  two 
adjournments,  had  waived  his  right  to  waive  an  exammation  and  ^ve  bail.  {l)evine 
V,  People,  20  Hun,  98.) 
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attendance  of  witnesses,  attachment  for  contempt,  and  other  process 
necessaiy  for  the  proper  conduct  of  the  court ; 

6.  To  require  the  principal  in  a  recognizance  to  appear  at  the 
court,  and  enter  into  a  further  recognizance  to  keep  the  peace,  or  to 
be  of  good  behavior,  or  both,  toward  the  people  of  the  state,  for  a 
period  not  exceeding  one  year,  and  in  default  thereof  to  commit  him 
to  prison  till  he  be  discharged  therefrom  according  to  law.  (Laws 
of  1882,  ch.  410,  §  1569.) 

Courts  when  held  ;  how  const^iUed,]  The  court  of  special  scions 
may  be  held  as  often,  and  at  such  times  as  the  justices  thereof  may 
think  expedient.  It  may  be  held  by  any  three  of  the  police  justices, 
who  shall  sit  alternately,  except  that  one  of  their  number  may  be 
selected  to  preside ;  and  the  said  justices  shall  meet  in  convention 
and  assign  the  justices  to  hold  the  several  terms  of  said  coml.  (Id., 
4  1572.) 

Administering  oaths  ;  subpoenas  foi'  witnesses.^  It  is  the  duty  of 
the  clerk  of  said  court,  or  his  deputy,  to  administer  the  oath  or 
affirmation  required  by  law  to  be  administered  in  the  said  court ;  to 
issue  all  subpoenas  for  witnesses  on  the  part  of  the  people,  and  to 
famish,  when  required,  the  necessary  blanks  for  witnesses  on  the 
part  of  the  defense.     (Id.,  §  1574.) 

Clerk  to  certify  sentences  to  sheriff.]  Whenever  sentence  shall  be 
pronounced  upon  any  person  convicted  of  any  offense  in  the  said 
court  of  special  sessions,  the  clerk  thereof  shall,  as  soon  as  may  be, 
make  out  and  deliver  to  the  sheriff  of  the  said  city  and  county  or  his 
deputy,  a  transcript  of  the  entry  of  such  conviction  in  the  minutes 
of  the  said  court,  and  of  the  sentence  thereupon,  duly  certified  by 
the  said  clerk,  which  shall  be  sufficient  authority  to  such  sheriff  or 
deputy  to  execute  such  sentence,  and  he  shall  execute  the  same 
accordingly.     (Id.,  §  1575.) 

In  what  cases  court  to  proceed  to  trial.]  When  said  court  has 
jurisdiction,  it  must  proceed  to  trial,  in  the  following  cases  : 

1.  When  the  defendant  has  requested  to  be  tried  in  such  court ; 

2.  When  (having  omitted  for  twenty-four  hours  to  give  bail,  as 
r<equired  by  the  magistrate  before  whom  he  was  brought,  for  his 
appearance  at  the  next  court  of  general  sessions)   a  jury  is  not 
demanded  by  him,  on  being  brought  before  the  court  of  special  ses- 
sions for  trial     (Id.,  §  1576.) 

■ If,  in  the  case  nieutioned  in  the  second  subdivision  of  the 
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last  section,  a  jury  be  demauded,  the  court  of  special  sessioiis  must 
proceed  to  the  examination  of  the  charge,  and  hold  the  defendant 
to  answer,  or  discharge  him,  in  the  same  manner  as  the  magistrate 
before  whom  he  was  originally  brought  might  have  done.  (Id., 
§  1577.) 

Irtal ;  how  Aac7.]    The  trial  must,  in  all  cases,  be  before  the  court 
without  a  jury.     (Id.,  §  1578.) 

DiUy  of  clerk.]     Subpoenas  for  witnesses,  and  the  certificate  of  the 
judgment,  must  be  signed  by  the  clerk  of  the  court,  who  must  also 
enter  all  the  proceedings  of  the  court,  and  the  sentences  upon  con- 
victions, in  a  book  of  minutes,  and,  when  necessary,  ceitify  the  pro- — 
ceedings  of  the  court     (Id.,  §  1579.) 

Ccfpt/  minvlea  of  convictions,]  No  transcript  of  a  conviction  ha(L_ 
in  the  court  of  special  sessions  need  be  certified  or  filed  ;  but  a  copy^ 
of  the  minutes  of  the  conviction,  certified  by  the  clerk,  is  conclusive 
evidence  of  the  facts  contained  therein.     (Id.,  §  1582.) 

Trial  of  misdemeanors  ;  filing  affidavit  of  complaint ,  recoffnizance.'J 
In  all  cases  of  misdemeanors  in  the  city  and  county  of  New  York, 
where  the  accused,  upon  being  arrested  and  brought  before  the  com- 
mitting xmagistrate,  shall  elect  to  have  his  case  heard  and  determined 
by  the  court  of  special  sessions,  the  aflidavit  of  complaint  shall  be 
forthwith  filed  with  the  clerk  of  said  couit,  to  the  end  that  said  court 
may  proceed  to  hear  and  determine  the  some  according  to  law.  If 
the  accused  be  admitted  to  bail,  after  electing  to  be  tried  by  the  court 
of  special  sessions,  a  recognizance  shall  be  taken  for  the  appearance 
of  said  accused  at  the  said  court  of  special  sessions,  which  shall  also 
be  filed  with  the  clerk  of  said  court ;  and  if  the  accused  shall  fail  to 
appear,  pursuant  to  the  condition  of  said  recognizance,  the  said  court 
shall  by  an  order  entered  in  their  minutes,  direct  the  same  to  be  for- 
feited, and  the  clerk  thereof  shall  return  said  recognizance,  with  a 
certified  copy  of  the  minutes  of  the  court  forfeiting  the  same,  to  the 
district  attorney  of  the  city  and  comity  of  New  York,  to  the  end 
that  said  accused  and  his  sureties  may  be  prosecuted  thereon  accord- 
ing  to  kw.     (Id.,  §  1583.) 

Subpoenas  and  attachments,]     Subpoenas  for  the  attendance  of  wit- 
nesses, attachments  for  contempt,  and  other  process,  necessary  fo: 
the  proper  conduct  of  said  court,  shall  be  tested  in  the  name  of  an; 
one  of  the  justices  authorized  to  hold  the  court,  and  signed  by  tl 
clerk.     Subpoenas  issued  for  the  attendance  of  witnesses  in  said  cou 
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shall  be  served  by  some  proper  person  or  persons,  under  the  direction 
of  the  clerk  thereof.     (Id.,  §  1584.) 

RecognizancesJ]  Every  recognizance  for  appearance  at  the  said 
•court  of  special  sessions  shall  be  returnable  as  heretofore  ;  and  every 
recognizance  for  appearance  at  said  court,  or  that  shall  be  taken  be- 
fore said  court,  shall  be  subject  to  forfeiture,  and  shall  be  prosecuted 
in  the  manner  provided  in  this  act  for  the  forfeiture  and  prosecution 
of  recognizances  by  the  court  of  special  sessions  and  district  attor- 
ney.    (Id.,  §  1587.) 

All  provisions  of  law  in  relation  to  the  taking  and  dis- 
charging of  recognizances  to  keep  the  peace  in  said  city,  by  one  of 
the  i>olice  justices,  shall  apply,  as  far  as  practicable,  to  the  taking  or 
discharging  by  the  said  court  of  special  sessions,  of  any  recognizance 
authorized  to  be  taken  under  the  provisions  of  law.     (Id.,  §  1588.) 

Appeals  frcmi.]  An  application  for  the  allowance  of  an  appeal 
from  a  judgment  of  the  court  of  special  sessions  can  be  made  only 
to  the  recorder  or  city  judge,  or  judge  of  general  sessions.  The  affi- 
davit and  allowance  of  the  appeal  must  be  delivered  to  the  clerk  of 
the  court  of  special  sessions,  withui  five  days  after  the  allowance  of 
the  appeal,  and  when  so  delivered  the  appeal  is  deemed  taken.  (Id., 
^  1593.)  (6) 

The  Code  of  Civil  Procedure  enumerates  this  court  among  the 
courts  not  of  record.     (§  3.) 

(6)  The  proviBions  of  the  Code  of  CrimiTuU  Procedure,  relative  to  courts  of  special 
saessions  in  the  city  and  county  of  New  York  are  as  follows : 

Juxisdiction.] — The  court  of  special  sessions  in  the  city  and  county  of 
1^'ew  York  has  jurisdiction : 

1.  To  try  and  determine  according  to  law  all  complaints  for  misde- 
^Hieanors,  unless  the  defendant  elects  to  be  tried  at  the  court  of  general 
^^essions,  or  the  court  of  special  sessions  sends  the  case  to  the  court  of 
.general  sessions  for  trial ; 

2.  To  remit  fines  imposed  by  it,  and  in  place  of  the  fine  remitted, 
•Substitute,  in  its  discretion,  imprisonment ; 

3.  By  an  order  entered  in  its  minutes,  to  declare  forfeited  the  recog- 
'^izance  of  a  defendant,  taken  by  the  court,  to  appear  thereat,  upon  his 
failure  so  to  appear ; 

4.  To  impose  the  same  punishment  as  is  authorized  by  statute  to  be 
inflicted  in  like  cases  tried  in  the  court  of  general  sessions  of  the  peace 
"Of  that  city  and  county ; 

5.  By  warrant  attested  in  the  name  of  any  one  of  the  justices  author- 
ized to  hold  the  court,  signed  by  the  clerk  thereof,  and  entered  in  the 
^ninutes  of  the  court,  to  enforce  its  judgments  and  orders ;  to  bring 
l)efore  the  court  all  accused  persons  for  trial  and  judgment  in  all  cases 
in  which  it  has  jurisdiction ;  to  issue  subpoenas  for  tne  attendance  of 
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[  *  643  J      *^,  OourU  of  special  sesaioiui  in  counties,  cities  and  villages  otiier 

than  New  York. 

Albany.]  The  act  of  1872,  **to  establish  a  court  of  special  ses- 
sions in  and  for  the  city  of  Albany,"  &c.,  directs  that  there  shall  be 

witnesses,  attachments  for  contempt,  and  other  process  necessary  for  the 
proper  conduct  of  the  court ; 

6.  To  require  the  principal  in  a  recognizance  to  appear  at  the  court, 
and  enter  into  a  further  recognizance  to  keep  the  peace,  or  to  be  of  good 
behavior,  or  both,  toward  the  people  of  the  state,  for  a  period  not 
exceeding  one  year,  and  in  default  thereof  to  commit  him  to  prison  till 
he  be  discharged  therefrom  according  to  law.     (Code  Cr.  Pro.^  §  ^) 

OfELcexB,  hoTKT  appointed.] — The  police  justices  of  the  city  and 
county  of  New  York,  by  the  vote  of  a  majority,  have  the  exclusive 
power  to  appoint  the  clerk,  deputjr  clerk,  stenographer,  interpreter  and 
other  officers  of  the  court  of  special  sessions  in  the  city  and  coimty  of 
New  York.    (Id.,^§  G5.) 

Term  of  OfELce.] — The  term*  of  office  of  the  clerk  and  deputy  clerk 
of  the  court  of  special  sessions  in  the  city  and  county  of  New  York  is  the 
same  as  the  term  of  office  of  the  police  justices  of  that  city.    (Id.,  §  66.) 

Court,  vrhen  held.] — ^The  court  of  special  sessions  in  the  city  and 
county  of  New  York  may  be  held  as  often  and  at  such  times  as  the 
justices  thereof  may  think  expedient.     (Id.,  §  67.) 

Police  courts  in  New  York,  to  proceed  as  prescribed  in 
last  title,  except  as  provided  in  next  seven  sections.] — The  court 
of  special  sessions,  in  the  city  and  county  of  New  York,  must  proceed 
upon  a  criminal  charge  in  the  manner  prescribed  in  the  last  title,  except 
as  provided  in  the  next  seven  sections,  and  by  special  statutes.  (Code 
Cr.  Pro.,  §  741.) 

In  what  cases  to  proceed  to  triaL] — When  the  court  of  special 
sessions  in  the  city  and  county  of  New  York  has  jurisdiction,  it  must 
proceed  to  the  trial,  in  the  following  cases : 

1.  When  the  defendant  has  requested  to  be  tried  in  such  court ; 

2.  When  (having  omitted  for  twenty-four  hours  to  give  bail,  as  re- 
quired by  the  magistrate  before  whom  he  was  brought,  for  his  appearance 
at  the  next  court  of  general  sessions  of  the  city  and  county  of  New 
York)  a  jury  is  not  demanded  by  him,  on  being  brought  before  the 
court  of  special 'sessions  for  trial,     (Id.,  §  742.) 

If  jury  demanded,  magistrate  to  proceed  to  examination  of 
charge.] — If,  in  the  case  mentioned  in  the  second  subdivision  of  the 
last  section,  a  jury  be  demanded,  the  court  of  special  sessions  must 
proceed  to  the  examination  of  the  charge,  and  hold  the  defendant  to 
answer  or  discharge  him,  in  same  manner  as  the  magistrate  before  whom 
he  was  originally  Drought  might  have  done.    (Id.,  §  743.) 
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held,  in  the  City  Hall,  of  Albany,  on  Tuesday  of  each  week,  by  the 
recorder  of  the  said  city,  or  in  case  of  his  absence  or  inability,  by 
the  county  judge  of  the  county  of  Albany,  with  or  without  one  or 
more  of  the  justices  of  the  peace  of  the  said  city,  to  be  associated 
with  such  recorder  or  judge,  a  court  of  special  sessions,  which  shall 
have  power  to  hear  and  determine  all  cases  of  petit  larceny,  charged 
as  a  fii-st  offense,  and  all  misdemeanors  not  being  infamous  crimes, 


Trial  to  be  before  court,  without  a  jury.] — The  trial  must,  in  all 
cases,  be  before  the  court  without  a  jury.    (Id.,  §  744) 

Clerk  to  issue  subpoenas,  sign  certiflcate  of  judgment,  and 
enter  proceedings  of  court  and  sentences  upon  convictions.] — 

SubpoBnas  for  witnesses,  and  the  certificate  of  the  judgment,  must  be 
signed  by  the  clerk  of  the  court,  who  must  also  enter  all  the  proceedings 
oithe  court,  and  the  sentences  upon  convictions,  in  a  book  of  minutes, 
and  when  necessary,  certify  the  proceedings  of  the  court.    (Id.,  §  746.) 

Fines  before  commital,  to  be  paid  to  clerk.  His  accounts, 
"When  and  to  whom  rendered.] — Fines,  imposed  by  the  court,  must  be 
received  by  the  clerk,  if  paid  before  committal  in  execution  of  the  judg- 
ment. He  must,  every  thirty  days,  render  to  the  comptroller  of  the  city, 
accounts  of  the  fines  imposed  and  received  by  him,  and  of  the  expenses 
attending  the  court.     (Id.,  §  746.) 

All  other  fines  to  be  paid  to  shexifE;  EOs  account  thereof 
when  and  to  vrhom  rendered.] — ^AU  Unes,  not  paid  to  the  clerk, 
as  provided  in  the  last  section,  must  be  received  by  the  sheriff  of 
the  city  and  county  of  New  York ;  who  must,  within  thirty  days  there- 
after, pay  them  to  the  comptroller  of  the  city,  in  the  same  manner  as  he 
is  required  to  pay  fines  imposed  by  the  court  of  general  sessions  of  the 
city  and  county  of  New  York,  and  received  by  him.    (Id.,  §  747.) 

No  transcript  of  conviction  to  be  filed.  Certified  copy  of 
minutes,  conclusive  evidence.] — No  transcript  of  a  conviction,  had 
in  a  court  of  special  sessions  in  the  city  and  county  of  New  York,  need 
be  certified  or  filed ;  but  a  copy  of  the  minutes  of  the  conviction,  certified 
by  the  clerk,  is  conclusive  evidence  of  the  facts  contained  therein.  (Id., 
§  748.)  

It  bafi  been  decided  that  the  constitutional  provision  g^ivinff  a  party  a  ri^bt  to  a 
trial  by  jury  "  in  all  ca^^es  in  which  it  has  been  heretofore  used  "  (const.,  ai-t.  1,  §  2), 
means  a  common  law  jury  of  twelve  men.  Hence  it  does  not  aj)ply  to  the  petty 
offenses  triable  before  a  couH  of  sv>ecial  sessions.  (People  ex  rel.  mv/rray  v.  Justices 
(f  Special  tSessUms,  74  N.  Y.,  406.)  The  fact  that  a  prisoner  ^ves  bail  to  appear 
before  a  court  of  special  sessions  in  the  city  of  New  York,  for  trial,  does  not  oust  the 
special  sessions  of  jurisdiction,  or  transfer  the  case  to  the  general  sessions.  (Id,)  It 
seems  that  the  taking  of  such  bail  is  authorized  and  regiilar  But  if  iinauthorized, 
the  appearance  of  the  accused  for  trial,  in  the  coui*t  of  special  sessions,  is  voluntary, 
and  renders  the  trial  effective.    (Id.) 

The  organization  of  the  court  of  special  sessions  in  the  city  of  New  York  is  not 
miconstitational.    (Id,) 
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committed  within  said  city.  Said  com*t  may  be  held  and  continued 
for  such  length  of  time  as  it  shall  deem  proper,  (c) 

The  act  contains  various  other  provisions  ;  but  as  it  seems  doubtful 
whether  they  have  not  been  superseded  by  the  Code  of  Qriminod 
Procedure^  they  are  omitted  here. 

That  Code  appears  now  to  govern,  as  to  jurisdiction  and  prac- 
tice. (7) 

(c)  Laws  of  1872,  ch.  284,  ( 1,  as  amended  by  L.  of  1881,  ch.  884.    8  S.  S.,  7th  ecL,  2690. 
(7)   JUSISDICTIOK,  &C.,  OF  BPBCIAL  SBSSIONS  IN  AlBANT. 

Jurisdiction.] — ^The  court  of  special  sessions  in  the  city  of  Albany 
has  jurisdiction : 

1.  To  try  and  determine  all  cases  of  petit  larceny  charged  as  a  first 
offense,  and  all  misdemeanors,  not  being  infamous  crimes,  committed 
within  the  city. 

2.  To  take  recognizances,  to  appear  before  the  court  at  a  succeeding 
term  from  persons  charged  with  a  crime  or  misdemeanor,  triable  therein. 

3.  To  impose  and  entree  sentence  of  fine  or  imprisonment,  or  both,  in 
the  discretion  of  the  court,  in  all  cases  within  its  jurisdiction,  upon  con- 
viction, to  the  same  extent  as  the  court  of  sessions  of  the  county  of 
Albany  could  do  in  like  cases. 

4.  To  punish  a  contempt  of  court  in  the  same  manner  and  to  the  same 
extent  as  the  court  of  oyer  and  terminer  of  the  county  could  do  in  like 
cases. 

5.  In  cases  where  a  jury  trial  is  demanded  by  a  defendant,  to  draw 
from  the  jury  box  containing  the  names  of  jurors  who  reside  in  the  city 
of  Albany  such  number  of  names  as  the  recorder  or  county  judge  may 
direct,  and  to  require  the  sheriff  of  the  county  to  summon  the  persons 
so  drawn  to  appear  at  the  time  designated  for  trial,  to  impanel  a  jury  of 
twelve  men,  to  require  the  attendance  of  additional  jurors  and  to  punish 
a  juror  or  witness  neglecting  to  appear,  in  the  same  manner  and  to  the 
same  extent  as  the  court  of  oyer  and  terminer  of  the  county  could  do  in 
like  cases. 

6.  On  motion  of  the  district  attorney,  to  issue  a  warrant  for  the  arrest 
of  a  person  who  neglects  to  appear  agreeably  to  the  requirements  of  a 
recognizance  to  appear  thereat,  commanding  the  officer  executing  the 
same  to  bring  the  party  forthwith  before  the  court  if  in  session,  other- 
wise to  commit  him  to  the  common  jail  of  the  county,  there  to  remain 
until  delivered  by  due  course  of  law.  {Code  Cr,  Pro,,  §  68,  as  amended 
in  1882.) 

Bail  or  commitment.] — Upon  charges  for  offenses  triable  by  this 
court,  the  police  magistrate,  or  any  other  magistrate  in  the  city  hearing 
the  same,  shall,  if  offered,  take  recognizances  in  the  cases  provided  by 
law,  returnable  at  the  court  of  special  sessions;  and  all  such  recog- 
nizances as  shall  have  been  so  taken  shall  be  returned  to  and  filed  with 
the  district  attorney  of  the  county  of  Albany.  If  no  such  recognizance 
be  offered,  the  magistrate  or  magistrates  shall  commit  the  defendant  to 
the  common  jail  of  the  county  of  Albany  until  he  shall  be  thence 
delivered  in  due  course  of  law,  and  the  trial  of  such  person  shall  be  had 
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ooklt/n.]  In  Brooklyn  either  of  the  justices  of  the  peace,  or  the 
)  justices,  has  power  to  hold  a  court  of  special  sessions  alone,  ar.d 
irisdiction  also,  other  than  that  heretofore  given  them,  to  try 
person  arrested  in  the  county  of  Kings,  who  may  be  brought 
3  them  or  either  of  them,  charged  with  an  affi-ay,  riot,  malicious 
lief,  or  cruelty  to  any  animal,  committed  within  said  county, 
cases  triable  in  such  court  of  special  sessions,  the  party  accused 
;  to  be  required  to  give  bail  to  appear  at  any  other  court  of 
ual  jurisdiction,  unless  the  city  judge,  the  county  judge,  or  a 

)  the  court  of  special  sessions,  except  that  where  a  police  justice  or 
magistrate  in  this  city  has  jurisoiction,  the  defendant  may  elect 
tried  before  such  police  justice  or  other  magistrate.    (Id.,  §  69, 

tended  in  1882.) 

dt  larceny ;  assaults  on  officer.] — Whenever  a  person  is  brought 

)  a  police  justice  or  other  magistrate  of  the  city,  charged  with  any 

5  following  crimes,  viz. : 

it  larceny  charged  as  a  first  offense,  offenses  against  the  laws 

Dg  to  excise  and  the  regulation  of  taverns,  inns  ana  hotels,  offenses 

'  misdemeanors  against  the  laws  relating  to  gaming. 

^ults  upon  and  interference  with  a  public  officer  m  the  discharge 

i  duty,  and  it  shall  appear  to  the  magistrate  that  the  crime  has 

committed  and  that  there  is  sufficient  cause  to  beHeve  the  defend- 

uilty  thereof,  the  magistrate  must  order  him  to  be  held  to  answer 

large  before  the  court  of  special  sessions.     (Id.,  §  70.) 

vrhom  held.1 — ^The  court  of  special  sessions  in  the  city  of 
ly  must  be  held  by  the  recorder  of  the  city,  with  or  without  one 
re  of  the  justices  of  the  peace  to  be  associated  with  him.  In  case 
3  absence  or  inability  of  the  recorder  to  act,  the  county  judge  of 
)unty  of  Albany  must  act  in  his  place.  If  the  recorder  and  county 
t  are  both  unable,  by  reason  of  absence  or  other  cause,  to  hold  the 
,  the  clerk  must  adjourn  the  court  to  the  next  following  Tuesday, 
:»ntinue  such  adjournments  until  the  recorder  or  county  judge 
is.  Not  more  than  two  officers  shall  be  designated  or  appointed 
e  sheriff  or  other  authority  to  attend  the  court  of  special  sessions 
3  city  of  Albany,  unless  the  court  shall,  by  an  order  entered  in  its 
fces,  require  the  attendance  of  a  greater  number,     (Id,,  §  71.) 

irk.] — ^The  county  clerk  of  Albany  county  is  clerk  of  the  court 
ecial  sessions  of  the  city  of  Albany,  and  must  attend  the  same 
pson  or  by  deputy.     (Id.,  §  72.) 

nrt,  when  and  vrhere  held.] — The  court  of  special  sessions  of 
;ity  of  Albany  must  be  held  at  the  city  hall  in  the  city  of  Albany 
uesday  of  each  week,  and  may  be  held  and  continued  for  such 
h  of  time  as  it  deems  proper.     (Id.,  §  73,) 
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justice  of  the  supreme  court,  certifies  that  the  charge  is  one  that 
ought  to  be  tried  in  some  other  criminal  court,  {d) 

The  common  council  of  the  city  of  Brooklyn  may  nominate  and 
appoint,  if  they  deem  necessary,  a  clerk  for  the  police  justice,  and  also 
one  clerk  for  each  of  the  other  justices  ;  and  may  fiix  and  regulate 
the  duties  of  such  clerk  or  clerks,  (e)  (8) 

O&wego.]  The  recorder  of  the  city  of  Oswego,  in  addition  to  such 
other  powera  and  duties  as  may  be  prescribed  by  law,  is  to  be  and 
act  as  a  police  justice  in  said  city,  and  as  such,  he  has  sole  and  exclu- 
sive jurisdiction  to  hear  all  complaints,  and  to  conduct  all 
[  *  645  ]  examinations  in  criminal  *cases,  and  to  hold  all  courts  of 
special  sessions  in  said  city,  and  possesses  all  the  powers 
and  jurisdiction,  and  is  bound  to  do  and  perform  all  the  duties,  of 
such  courts.  (/)  (9) 

By  the  act  of  March,  1849,  to  amend  the  above  act,  the  recorder^ 
as  police  justice,  has  in  addition  to  his  other  powers,  all  the  powers 
of  justices  of  the  peace,  in  criminal  matters  and  proceedings ;  and 
while  holding  courts  of  special  sessions,  in  addition  to,  and  including 
the  cases  before  specified,  has  power  and  it  is  his  duty  to  tiy,  unless, 
for  good  cause  shown,  he  shall  order  the  same  to  be  put  over,  the 
following  offenses  committed  within  his  jurisdiction ;   all  cases  of 
malicious  mischief  or  injury  ;  all  offenses  against  public  decency ; 
selling   unwholesome  provisions ;    cheats ;    breaches  of  the  peace ; 

(c^)  Laws  of  ISAO,  ch.  102,  $  16.  (/)  Laws  of  1848,  ch.  116,  tit.  7,  i  81. 

(e)   Id.,  J 17. 

y 

(8)  Court  of  spbcial  sbssions  in  Brooklyn. 

Special  Bessions  in  Brooklyn. J— A  court  of  special  sessions  in 
the  city  of  Brooklyn  has  also  jurisdiction  to  try  any  person  arrested  in 
the  county  of  Kings,  and  brought  before  it  chargea  with  an  affiray  or 
riot,  committed  within  the  county.     (Code  Cr.  Pro.y  §  60.) 

(9)  Court  op  spbcial  sessions  in  Oswego. 

The  court  of  special  sessions  in  the  city  of  Oswego,  where 
held  by  the  recorder,  has  also  jurisdiction  over  all  cases  of  offenses, 
crimes  against  public  decency,  selling  unwholesome  provisions,  cheats, 
breaches  of  the  peace,  disobeying  the  commands-  of  officers  to  render 
assistance  in  criminal  cases,  obstructing  officers  in  the  discharge 
of  their  duties,  adulterating  distilled  spirits,  not  delivering  marked 
property,  defacing  marks  or  putting  false  marks  on  floating  timber,  all 
violations  against  the  laws  and  ordinances  of  or  applicable  to  the  city, 
when  such  violation  is  a  misdemeanor,  and  all  attempts  to  commit  any 
crimes  herein  named  or  referred  to  when  such  attempt  is  a  misdemeanor. 
{Code  Cr.  Pro.,  §  61.) 
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cruelty  to  animals  ;  disobeying  commaads  of  officers  to  render  assist- 
ance in  criminal  cases ;  violating  the  laws  and  ordinances  relating  to 
health,  applicable  to  said  city  ;  obstructing  officers  in  the  discharge 
of  their  duties  ;  adulterating  distilled  spirits,  or  selling  such  adulter- 
ated spirits  ;  cheating  at  play  ;  winning  or  losing  $25  within  twenty- 
four  hours ;  not  delivering  marked  property  ;  driver  of  carriage 
running  his  horses  ;  defacing  marks,  or  putting  false  marks  on  float- 
ing timber ;  all  oflTenses  against  the  laws  and  ordinances  relating  to 
excise,  &c.,  applicable  to  said  city  ;  all  cases  of  drunkenness ;  all 
violations  of  the  laws  and  ordinances  of  the  city  of  Oswego,  when 
such  violation  is  a  misdemeanor  ;  all  attempts  to  conmiit  any  of  the 
offenses  above  named  or  referred  to,  when  such  attempt  is  a  misde- 
meanor, (ff) 

Poughkeepsze.]  The  police  justice  in  the  village  of  Poughkeepsie 
has  (except  in  case  of  his  absence  from  the  town,  or  inability  to  act), 
sole  and  exclusive  jurisdiction  to  hear  all  complaints,  and  to  conduct 
all  examinations  in  criminal  cases  in  the  town  of  Poughkeepsie,  and 
to  try  all  criminal  cases  iis  a  court  of  special  sessions  that  may  by 
law  be  tried  by  a  justice  of  the  peace,  or  by  a  couit  of  special 
sessions  in  said  town.  (/^)  ^ 

Socfiester.]  The  mayor  and  aldermen  of  the  city  of  Rochester 
have  all  the  power  and  authority  of  justices  of  the  peace  in  criminal 
cases,  and  in  enforcing  the  laws  of  the  state  relating  to  the  police 
thereof;  and  as  such  may  be  members  of  courts  of  special  sessions,  (e) 

The  police  justice  of  the  city  has  sole  and  exclusive  jurisdiction  in 
preference  to  any  other  justice,  to  hear  all  complaints,  and  to  con- 
duct all  examinations  in  criminal  cases,  except  in  case  of  his  absence 
from  the  city,  or  inability.  And  it  is  his  duty  to  pi*eside  in  all  courts 
of  special  sessions  holden  in  the  said  city,  (k) 

Monroe  county,]  By  chapter  57  of  the  Laws  of  1860,  **  confer- 
ring additional  powei*s  and  duties  on  couits  of  special  sessions  in  the 
county  of  Monroe,"  as  amended  by  Laws  of  1870  (chap.  47),  it  is 
provided  that  courts  of  special  sessions  in  the  county  of  Monroe,  in 
addition  to  the  powers  vested  in  said  couits  by  sections  1  and  2  of 
chapter  769  of  the  Laws  of  1857,  shall  have  exclusive  jurisdiction 
to  hear,  try  and  determine  charges  for  crimes  and  offenses  in  the 
cases  in  this  section  mentioned,  arising  within  said  county  ;  provided. 


)   Laws  of  1849,  oh.  184,  (  2. 
)  Id.,  ch.  86,  i  8. 


«)    Laws  of  18M,  oh.  145,  tit  4,  i  8. 
{k)  Id.,  i  17. 
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however,  that  the  accused  in  such  cases  shall  have  the   ri^t  to 
demand  a  trial  in  said  court,  as  provided  by  law. 

1.  All  cases  of  petit  larceny  not  charged  as  a  second  offense. 

2.  Cases  of  assault  and  battery  not  charged  to  have  been  com- 
mitted riotously,  or  upon  any  public  officer. 

3.  Cases  of  intoxication  arising  under  the  17th  section  of  the  act 
of  1857,  **  to  suppress  intemperance/'  &c. 

But  nothing  in  this  act  shall  affect  the  jurisdiction  of  courts  of 
sessions  or  oyer  and  terminer  in  said  county,  in  cases  where  charges 
of  petit  larceny  or  assault  and  battery  are  properly  joined  or 
included  in  any  indictment  for  felony,  according  to  law.  (§  1,  as 
amended  by  L.  of  1870,  ch.  47  ;  3  R.  S.,  7th  ed.,  2550.) 

The  costs  and  expenses  of  such  couils  are  chargeable  to  the  town 
or  city  in  which  the  offense  was  committed,  and  must  be  audited  by 
the  boai*d  of  town  or  city  auditors  therein,  at  their  annual  meeting, 
and  the  amount  thereof  assessed  by  the  board  of  supervisors  of  the 
county,  upon  such  town  or  city,  in  the  same  manner  as  other  town  or 
city  charges  are  now  assessed  and  collected.     (Id.,  ^  2.) 

Wayne  dounty.]     All  the  powei's  conferred  on  the  court  of  special 
sessions  of  the  county  of  Monroe  by  chapter  57  of  the  Liaws  of 
1860,  as  amended  by  chapter  47  of  the  Laws  of  1870,  are  hereby 
conferred  upon,  extended  to,  and  made  applicable  to,  the  courts  of 
special  sessions  of  the  county  of  Wayne.  (/) 

Smxitoga  Sprinffs.]  It  is  the  duty  of  the  police  justice  of  the 
village  of  Saratoga  Springs  to  preside  in  all  couils  of  special  sessions 
held  in  said  village,  and  any  justice  of  the  peace  residing  in  said 
village,  before  whom  any  pei-son  shall  be  charged  with  any  offense 
cognizable  by  a  court  of  special  sessions  shall,  in  all  cases  when  such 
person  shall  require  to  be  tried  by  a  court  of  si>ecial  sessions,  certify 
the  fact  and  require  the  sjiid  police  justice  to  meet  and  try  such 
offender,  together  with  such  other  justices  as  shall  be  duly  associated 
with  them  for  that  purjiose.  (m)  Nothing  in  this  act  contained  shall 
be  so  construed  as  to  affect  the  jm^isdiction  of  any  justice  of  the 
peace  residing  in  said  village  or  elsewhere  in  the  comity  of  Sara- 
toga, (m) 

Uiica.]  The  act  of  1882,  **to  establish  a  local  court  of  civil  and 
criminal  jurisdiction  in  the  city  of  Utica,"  provides  that  said  court 

\l)  iMvrs  on872,  ch.  eS5.  U.    3  R.  S.,  7th  ed.,       (n)  Id.,  i  7. 
(mi  Lnwfl  of  1845,  ch   294,  $3. 
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shall  have  and  possess  the  same  powers  and  jurisdiction  now  possessed 
by  courts  of  justices  of  the  peace  in  the  city  of  Utica,  and  by  the  re- 
corder's court  of  Utica,  and  shall  have  jurisdiction  of  bsistardy  pro- 
ceedings arising  in  said  city.  The  defendant  charged  with  a  misde- 
meanor comniitted  within  the  corporate  limits  of  the  city  of  Utica, 
shall  not  have  the  right  to  give  bail  to  await  the  action  of  any  grand 
jury,  but  said  city  court  shall  have  power,  in  its  discretion,  to  admit 
any  defendant  charged  with  a  misdemeanor  to  bail  to  await  the  action 
of  any  grand  jury,  to  send  to  the  court  of  oyer  and  terminer  or  court 
of  sessions  in  and  for  the  county  of  Oneida,  for  trial,  any  indict- 
ment pending  before  it,  to  take  bail  forthe  appearance  of  the 
defendant  for  trial,  in  the  forms  prescribed  by  the  Code  of  Criminal 
Procedure,  in  all  criminal  actions  triable  therein,  (o)  After  this 
act  takes  effect,  justices  of  the  peace  in  the  city  of  Utica,  shall  not 
have  any  power  or  jurisdiction  within  the  city  of  Utica,  to  hold 
any  justice's  court  or  court  of  s^x^cial  sessions,  in  said  city ;  or  to 
act  as  committing  magistrate  in  any  criminal  action.  (^) 

4.    Oonaral  proviiiona  reipecting  oonrU  of  ipecial  ■eeatoni. 

It  is  not  necessary  for  the  magistrate  to  take  the  examination  of 
any  person  brought  before  him,  charged  with  an  offense  triable  before 
such  magistrate,  if  the  accused  elects  to  be  tried  before  him.  (q)  (10) 

It  has  been  decided  that  a  warrant  of  commitment  issued  upon  a 
conviction  for  petit  larceny,  is  void  unless  it  be  directed  to  the  officer, 
or  class  of  officers,  by  whom  it  is  to  be  executed  ;  and  will  afford  no 
protection  to  a  constable  who  executes  it.  (r)  The  legislature,  by  the 
above  section  of  the  statute  relative  to  warrants  issued  by  courts  of 
special  sessions,  did  not  intend  to  prescribe  a  form  for  such  warrants, 
or  to  vary  the  common  law  rule  respecting  them.  Hence  a  warrant 
which  would  be  good  at  common  law,  will  be  valid  mider  the  stat- 
ute, (s) 

*  The  act  of  1845  directs  that  whenever  a  magistrate     [  *  648  ] 
shall  issue  a  subix^na  in  any  criminal  proceeding  or  trial 
he  shall   indorse   upon  the  back  thereof  a  memorandum  snowing 

(o)  Laws  of  1S82,  ch.  103,  f  4,  as  amended  by  (9)  Laws  of  1845,  ch.  180,  M7.    SB.  S.,  7Ui 

L.  of  lt»2,  ch.  352.  ed. ,  2548. 

ip)  Id.,  ^  85,  as  amended  bv  L.  of  Hail,  ch.  (r)  G  Barb  ,  664. 

852.  («)  Ibicl. 

0 
-  - I        ■  I  I         I        -         ^ 

(10)  By  the  Code  of  Criminal  Procedure  an  examination  must  be  had,  unless  the 
defendant  waives  it,  and  elt*cts  to  give  bail ;  in  which  case,  the  ma^trate  must 
admit  him,  if  the  offense  is  bailable,  as  provided  in  section  210.     (j  190.) 

When  the  defendant,  upon  being*  bi-ought  before  the  ma^iistrate,  requests  a  trial  by 
a  court  of  special  sessions,  the  preliminary  examination  of  the  case  ia  dispensed  with. 
(}782.) 
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whether  the  same  is  issued  for  the  people  or  for  the  prisoner.  And 
every  officer,  or  other  jjerson,  who  shall  insert  the  names  of  witnesses 
in  a  subpoena  issued  for  the  people,  intended  for  the  prisoner,  with 
intent  thereby  to  deceive  any  pci-son,  or  to  obtain  any  pay  as  for  ser- 
vices in  subj^oenaing  witnesses  for  the  people,  shall  be  deemed  guilty 
of  a  misdemeanor.  And  no  such  magistrate  shall  charge  or  be 
allowed  for  more  than  six  subpceilas  in  any  one  criminal  case  ;  nor 
shall  any  board  of  supervisors  allow  any  charge  for  issuing  or  serving 
R  subjMBna  in  any  criminal  case  or  proceeding,  issued  or  served  on 
behalf  of  a  defendant,  {t) 

Formerly,  convictions  had  in  courts  of  special  sessions  might  be 
removed  into  the  supreme  court  by  certiorari  and  there  reviewed. 
But  by  the  Code  of  Criminal  Procedure  (§  515)  writs  of  error  and 
€€7'tiorari,  in  criminal  actions,  are  abolished  ;  and  hereafter,  the  only 
mode  of  reviewing  a  judgment  or  order,  in  a  criminal  action,  is  by 
appeal,  (11) 

No  fees  are  to  be  allowed  or  taken  by  jurors  or  witnesses  in  courts 
of  special  sessions,  (u) 

{t)  Laws  of  1845,  ch.  180,  i  18.   3  B.  S.,7th  ed.,       (u)  Code  Or.  Pro.,  i  731. 
ft>48. 

(11)  Appeals  from  courts  of  special  sessions. 

Judgment  of  special  sessions  reviewable  only  upon  appeal] 

A  judgment  upon  conviction,  rendered  by  a  court  of  special  sessions, 
may  be  reviewed  by  the  court  of  sessions  of  the  county,  upon  an  appeal, 
aa  prescribed  by  this  title,  and  not  otherwise.     (Code  Cr.  IPro.j  §  749.) 

Appeal,  for  vrhat  causes  allowed.] — ^An  appeal  may  be  allowed 
for  an  erroneous  decision  or  determination  oflaw  or  fact  upon  the  trial. 
<Id.,  §  750,  as  amended  in  1882.) 

Appeal,  how  taken.] — For  the  purpose  of  appealing,  the  defend- 
ant, or  some  one  on  his  behalf,  must,  within  ten  days  after  the  judg- 
ment, make  an  affidavit,  stating  the  fact  showing  the  alleged  errors  in 
tiie  proceedings  or  conviction  complained  of,  and  must,  within  that  time, 
present  it  to  the  county  judge  or  a  judge  of  the  supreme  court,  or  in  the 
city  and  county  of  New  YorK,  to  the  recorder  or  city  judge  or  judge  of 
general  sessions  of  that  city,  and  may  apply  thereon  for  the  allowance 
of  the  appeal.    (Id.,  §  751.) 

How  allowed.] — If,  in  the  opinion  of  the  judge,  it  is  proper 
that  the  question  arising  on  the  appeal  should  be  decided  by  the  court 
of  sessions,  he  must  indorse  on  the  affidavit  an  allowance  of  the  appeal 
to  that  court.    (Id.,  §  752.) 

Discharge  of  defendant  from  custody,  upon  undertaking.] — 

Upon  allowing  the  appeal,  the  judge  may  take  from  the  defendant,  a 
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Record  of  conviction;  fines.']  The  act  of  1866  (ch.  692)  provides 
(§  5)  that  whenever  a  couvictiou  shall  be  hud  iu  uuy  couit  of  special 

written  undertaking,  with  such  sureties  as  he  may  approve,  that  the 
defendant  will  abide  the  judgment  of  the  court  of  sessions  upon  the 
appeal;  and  may  thereupon  order  that  he  be  discharged  from  imprison- 
ment, on  service  of  the  order  upon  the  officer  having  him  in  custody,  or 
if  he  be  not  in  custody,  that  all  proceedings  on  the  judgment  be  stayed. 
(Id.,  g  753.) 

nndortaking,  when  and  with  whom  filed.] — The  undertaking 
upon  the  appeal  must  be  immediately  £led  with  the  clerk  of  the  couH 
of  sessionB.    (Id.,  §  754.) 

Delivery  of  aflEldavit,  and  allowance  of  appeal,  to  magistrate 
or  derk  of  police  conrt,  within  five  dajrs  after  allowance.] — 
The  affidavit  and  allowance  of  the  appeal  must  be  delivered  to  the  mag- 
istrate who  tried  the  action,  or,  if  in  the  city  and  county  of  New  York, 
to  the  clerk  of  the  court  of  special  sessions,  within  five  days  after  the 
allowance  of  the  appeal ;  and  when  so  delivered,  the  appeal  is  deemed 
taken.    (Id.,  §  755.) 

Retain,  when  and  how  made.] — The  magistrate  or  court  render- 
ing the  judgment,  must  make  a  return  to  all  the  matters  stated 
in  the  affidavit,  and  must  cause  the  affidavit  and  return  to  be  filed  in 
the  office  of  the  clerk  of  the  court  of  sessions,  within  ten  days  after  the 
service  of  the  affidavit  and  allowance  of  the  appeal.    (Id.,  §  756.) 

Compelling  return.] — If  the  return  be  not  made  within  the  time 
prescribed  in  the  last  section  the  court  of  sessions,  or  the  presid- 
ing judge  thereof,  may  order  that  a  return  be  made  within  a  specified 
time  which  may  be  deemed  reasonable ;  and  the  court  may,  by  attach- 
ment, compel  a  compliance  with  the  order.     (Id.,  §  757.) 

Ordering    and    compelling   ftirther  or  amended  retnnL] — If 

the  return  be  defective,  a  further  or  amended  return  may  be  ordered, 
and  the  order  may  be  enforced  in  the  manner  provided  in  the  last  section. 
(Id.,  §  758.) 

Appeal,  by  whom  and  how  brought  to  argument] — When 
the  return  is  made,  the  appeal  may  be  brought  to  argument  by  the 
defendant,  on  any  day  in  term,  upon  a  notice  of  not  less  than  five  days 
before  the  term,  to  the  district-attorney  of  the  county.     (Id.,  §  759.) 

If  not  brought  to  argument,  as  provided  in  last  section,  to 
be  dismissed,  unless  continued  for  cause  shown.] — If  the  defend- 
ant omit  to  bring  the  appeal  to  argument,  as  provided  in  the  last  section, 
the  court  must  dismiss  it,  unless  it  continue  the  same,  by  special  order, 
for  cause  shown.    (Id.,  §  760.) 

Service  of  return  on  district  attorney,  and  consequences  of 
fedlure.] — ^The  defendant  must  serve  upon  the  district  attorney,  a  copy 
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sessions^  for  any  criminal  offense,  a  record  thereof  shall  be  made  by 
such  court,  and  filed  in  the  office  of  the  clerk  of  the  county  where 


of  the  return,  with  or  before  the  notice  of  argument.  If  he  fail  to  do  so^ 
the  a'ppeal  must  be  dismissed,  upon  proof  of  the  failure,  unless  the  court 
otherwise  direct.    (Id,,  §  761.) 

If  brought  to  hearing  by  defendant,  appeal  must  be  axgned^ 
though  no  one  oppose,  eta] — If  the  appeal  be  brought  to  hear- 
ing by  the  defendant,  it  must  be  argued,  though  no  one  appear  to 
oppose ;  but  if  brought  on  by  the  district  attorney,  he  may  take  judg- 
ment of  affirmance,  unless  the  defendant  appear  to  argue  the  appeal. 
(Id.,  §  762.) 

Appeal  to  be  heard  on  original  return.] — The  appeal  must  be 
heard  upon  the  original  return ;  and  no  copy  thereof  neea  be  furnished 
for  the  use  of  the  court.     (Id.,  §  763.) 

TVhat  judgment  may  be  rendered.]— After  hearing  the  appeal 
the  court  must  give  judgment  without  regard  to  technical  errois 
or  defects  which  have  not  prejudiced  the  substantial  rights  of  the 
defendants,  and  may  render  the  judgment  which  the  court  below  should 
have  rendered,  or  may,  according  to  the  justice  of  the  case,  affirm  or 
reverse  the  judgment,  in  whole  or  in  part,  as  to  all  or  any  of  the  defend- 
ants, if  there  be  more  than  one,  or  may  order  a  new  trial,  or  may  modify 
the  sentence.    (Id.,  §  764,  as  amended  in  1882.) 

Judgment  to  be  entered  en  the  minutes.] — ^When  judgment  is 
given  upon  the  appeal,  it  must  be  entered  upon  the  minutes.  (Id.,  §  765.) 

Order  upon  judgment  for  afEbmance.]— If  the  judgment  be  affirm- 
ed, the  court  must  direct  its  execution,  and  if  the  defendant  have  been 
discharged  ou  bail,  after  the  commencement  of  the  execution  of  a 
judgment  of  imprisonment,  must  commit  him  to  the  proper  custody  for 
the  remainder  of  his  term  of  imprisonment.     (Id.,  §  766.) 

Order  upon  judgment  of  reversal] — If  the  judgment  be  reversed, 

and  the  defendant  be  imprisoned  in  pursuance  of  the  judgment  of  the 
police  court,  the  couiii  of  sessions  must  order  him  to  be  discharged. 
(Id.,  §  767.) 

If  new  trial  ordered,  to  be  had  in  court  of  sessiona] — If  a  new 

trial  be  ordered,  it  must  be  had  in  the  court  of  sessions,  in  the  same 
manner  as  upon  an  issue  of  fact  ou  an  indictment ;  and  that  court  may 
proceed  to  judgment  and  execution,  as  in  an  action  prosecuted  by 
indictment.     (Id.,  §  768.) 

Proceedings  to  carry  judgment  upon  appeal  into  effect,  to 
be  had  in  court  of  sessions.] — If  any  proceedings  be  necessary  to 
carry  the  judgment  upon  the  appeal  into  effect,  they  must  be  had  in  the 
court  of  sessions.     (Id.,  §  769.) 
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8uch  conyiction  shall  be  had,  within  thirty  days  of  the  time  of  such 
conviction  ;  and  when  any  fine  imposed  by  such  court  shall  be  paid 
to  such  court,  the  same  shall  be  paid  to  the  treasurer  of  said  county, 
within  thirty  days  after  the  receipt  thereof;  and  any  neglect  or 
i*efusal  to  file  such  conviction  or  pay  over  said  money  within  the 
period  aforesaid,  shall  be  deemed  a  misdemeanor,  (v)  (12) 

Under  the  statutes  in  force  previous  to  the  abolishment  of  writs 
of  error  and  certioraris^  it  was  held  that  a  certificate  of  convic- 
tion in  the  form  directed  by  the  statute,  and  which  was  filed  in  the 
clerk's  office  within  the  prescribed  time  was  competent  evidence  of 
the  facts  therein  stated  ;  although  it  did  not  contain  evidence  that  the 
court  had  obtained  jurisdiction  over  the  person  of  the  prisoner.  That 
such  a  certificate,  being  made  evidence,  by  statute,  of  the  facts  con- 
tmned  in  it,  could  not  be  coatinidicted  by  parol  evidence  showing  that 
Inhere  was  in  fact  no  trial  and  conviction,  (w)     Yet  it  seems  that  a 

(V)   Lawi  ofl806,  ch.  692,  i  6 .  3  R.  S.,  7th  cd.,       {to)  7  Barb.,  4G2. 


On  judgment  of  court  of  sessions,  defendant  may  appeal  to 
supreme  court.  His  admission  to  bail.] — If  the  judgment  on  the 
a^ppeal  be  against  the  defendant,  he  may  appeal  therefrom  to  the 
supreme  court,  in  the  same  manner  as  from  a  judgment  in  an  action 
prosecuted  by  indictment,  and  may  be  admitted  to  bail  upon  the  appeal, 
in  like  manner.     (Id.,  §  770.) 

Judgment  of  supreme  court  upon  appeal,  flnaL] — The  judgment 
of  the  supreme  court  upon  the  appeal  is  final.     (Id.,  §  771.) 

Proceedings  to  carry  into  effect  judgment  of  supreme  court.] — 

The  same  proceedings  must  be  had,  to  carry  into  effect  the  judgment 
of  the  supreme  court  upon  the  appeal,  as  if  it  had  been  taken  upon  a 
judgment  in  an  action  prosecuted  by  indictment.     (Id.,  §  772.) 

(12)  The  Code  of  Criminal  Procedure,  as  we  have  already  seen,  directs  that  upon 
a,  conviction  in  a  coui't  of  special  sessions,  the  court  must  make  and  sign  a  certificate 
of  conviction ;  which  is  to  be  filed  in  the  office  of  the  county  clerk,  within  twenty  days ; 
&nd  such  ceKificale,  or  a  certified  copy  thereof,  is  conclusive  evidence  of  the  facts 
stated  therein ;  and  the  sheriff  of  the  county,  or  a  constable,  marshal  or  ix)liceman  of 
the  city,  village  or  town  in  which  the  conviction  is  had,  uix)n  receiving*  a  copy  of  such 
oertificate,  must  execute  the  judgment      (5§  721  to  725.) 

This  certificate  seems  to  take  the  place  oi  the  former  record  of  conviction. 

In  the  case  of  disorderly  perstma,  the  Code  expressly  declares  that  the  certificate 
''constitutes  the  record  of  conviction."    {Code  Or,  Pro.,  §  903.) 

It  also  declares  that — 

No  transcript  of  a  conviction  had  in  a  court  of  special  sessions  in  the 
city  or  county  of  New  York  need  be  certified  or  filed ;  but  that  a  copy 
of  the  minutes  of  the  conviction,  certified  by  the  clerk,  is  conclusive  evi- 
dence of  the  facts  therein  contained.     (Id.,  §  748.) 

[  80  ]  \%^ 
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party  may  so  fur  contradict  a  record  of  conviction  by  a  court  of 
inferior  jurisdiction,  as  to  prove  that  the  court  had  no  juiisdiction  of 
the  offense,  or  of  the  pei-son  of  the  prisoner,  (x) 

It  wjis  also  decided  that  the  proceedings  of  a  couit  of  8]^)ecial  ses- 
sions will  not  be  reversed,  on  certiot^ari  to  the  supi^enie  court,  oa 
account  of  the  errors  of  the  magistrate  before  whom  the  complaint 
was  made.  The  return  of  the  justices  composing  a  court  of  special 
sessions,  to  a  certioran^  brings  in  review  merely  their  proceedings  as 
a  court  of  special  sessions,  and  not  the  previous  proceedings  before 
the  justice  who  issued  the  warrant  for  the  apprehension  of  the 
defendant,  (y)  (13^  '14)  (15 

{X)  Ibid.  (y)  5  Wend.,  m 

(13)  Special  PRocBBDUfos  op  a  criminal  nature. 

Under  this  bead,  the  Code  of  Cfriininal  Procedure  contains  provisionB  concerning 
the  following  subjects  among  others  already  treated  of,  viz. : 

1.  Coroners*  inquests^  and  the  duties  of  coroners, 

2.  Proceedings  respecting  the  support  of  poor  persons,  etc. 

3.  Proceedings  respecting  masterSf  apprentices  and  servants. 

4.  Criminal  statistics. 

5.  Miscellaneous  provisions  respecting  proceedings  of  a  criminal  nature. 

1.  Coroner's  inquests  and  the  duties  of  coroners. 

In  what  cases  coroner  to  summon  a  jury.  Number  of 
jurors  to  be  summoned.] — When  a  coroner  is  informed  that  a  person 
has  been  killed  or  dangerously  wounded  by  another,  or  has  suddeDlj 
died,  under  such  circumstances  as  to  afford  a  reasonable  ground  to  sus- 
pect that  his  death  has  been  occasioned  by  the  act  of  another  by  criminal 
means,  or  has  committed  suicide,  he  must  go  to  the  place  where  the  per- 
son is,  and  forthwith  summon  not  less  than  nine,  nor  more  than  fifteen 
persons,  qualified  by  law  to  serve  as  jurors,  to  appear  before  him  forth- 
with, at  a  specified  place,  to  inquire  into  the  cause  of  the  death  or  wound. 
(§  773.) 

Jury  to  be  s\Krom.] — ^When  six  or  more  of  the  jurors  appear,  they 
must  be  sworn  by  the  coroner  to  inquire  who  the  person  was,  and  when, 
where  and  by  what  means  he  came  to  his  death  or  was  wounded,  as  the 
case  may  be,  and  into  the  circumstances  attending  the  death  or  wound- 
ing, and  to  render  a  true  verdict  thereon,  according  to  the  evidence 
oft'ered  to  them,  or  arising  from  the  inspection  of  the  body.    (§  774.) 

"V^itnesses  to  be  subpoenaed.] — The  coroner  may  issue  sub- 
poenas for  witnesses,  returnable  forthwith,  or  at  such  time  and  place  as 
he  may  appoint.  He  must  summon  and  examine  as  witnesses,  every 
person  who,  in  his  opinion,  or  that  of  any  of  the  jury,  has  any  knowl- 
edge of  the  facts ;  and  he  must  summon  as  a  witness  a  surgeon  or  phy- 
sician, who  must,  in  the  presence  of  the  jury,  inspect  the  body,  and  give 
a  professional  opinion  as  to  the  cause  of  the  death  or  wounding.  (§  775.) 

Compelling  attendance  of  witnesses,  and  punishing  their 
disobedience.] — ^A  witness  served  with  a  subpoena  may  be  compelled  to 
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attend  and  testify,  or  punished  by  the  coroner  for  disobedience,  as  npon 
A  snbpoBna  issaed  by  a  magistrate,  as  provided  in  this  Code     (§  776!) 

See  abo  §§  619,  952^  Code  Civ.  Pro.,  }$  8  to  18 ;  858  ta  868. 

Verdict  of  the  jury.] — After  inspecting  the  body,  and  hearing 
the  testimony,  the  jury  must  render  their  verdict,  and  certify  it  by  an 
inquisition  in  writing,  signed  by  them,  and  setting  forth  who  the  person 
killed  or  wounded  is,  and  when,  where,  and  by  what  means  he  came  to 
liis  death  or  was  wounded ;  and  if  he  were  killed  or  wounded,  or  his 
death  were  occasioned  by  the  act  of  another,  by  criminal  means,  who  is 
^jxiilty  thereof,  in  so  far  as  by  such  inquisition  they  have  been  able  to 
-ascertain.    (§  777.) 

Testimony,  how  taken  and  filed.] — ^The  testimony  of  the  wit- 
nesses examined  before  the  coroner's  jury  must  be  reduced  to  writing 
by  the  coroner,  or  under  his  direction,  and  must  be  forthwith  filed  by  him, 
linth  the  inquisition,  in  the  office  of  the  clerk  of  the  court  of  sessions  of 
the  county,  or  of  a  city  court,  having  power  to  inquire  into  the  offense 
by  the  intervention  of  a  grand  jury.     (§  778.) 

If  defendant  arrested  before  inquisition  filed,  depositions 
"to  be  delivered  to  magistrate,  and  by  him  returned.] — If,  how- 
ever, the  defendant  be  arrested  before  the  inquisition  can  be  filed, 
the  coroner  must  deliver  it  with  the  testimony,  to  the  magistrate  before 
ii?hom  the  defendant  is  brought,  as  provided  in  section  781,  who  must 
ireturn  it  with  the  depositions  and  statement  taken  before  him,  in  the 
manner  prescribed  in  section  221.    (§  779.) 

'Warrant  for  arrest  of  party  charged  by  verdict] — If  the 
Jury  find  that  the  person  was  killed  or  wounded  by  another,  under  cir- 
cumstances not  excusable  or  justifiable  by  law,  or  that  his  death  was 
cecasioned  by  the  act  of  another,  by  criminal  means,  and  the  party  com- 
mitting the  act  be  ascertained  by  the  inquisition,  and  be  not  in  custody, 
the  coroner  must  issue  a  warrant,  signed  by  him  with  his  name  of  office, 
into  one  or  more  counties,  as  may  be  necessary,  for  the  arrest  of  the 
]>erson  charged.    (§  780.) 

Fosm  of  warrant.] — ^The  coroner's  warrant  must  be  in  substantially 
the  following  form : 

**  County  of  Albany  [or  as  the  case  may  be]. 
"  In  the  name  of  the  people  of  the  state  of  New  York : 
^*  To  any  peace  officer  in  this  state : 

•*  An  inquisition  having  been  this  day  found  by  a  coroner's  jury,  be- 
Ibre  me,  stating  that  A.  S.  has  come  to  his  death  by  the  act  of  C.  D.  by 
criminal  means  [or  as  the  case  may  be,  as  found  by  the  inquisition]. 

"  Yon  are,  therefore,  commanded  forthwith  to  arrest  the  above-named 
C  D.  and  take  him  before  the  nearest  or  most  accessible  magistrate  in 
this  county. 

"  Dated  at  the  city  of  Albany   [or  tte  the  case  may  be]  the  day 

of  ,  eighteen  hundred  and 

"E.  F., 
"  Coroner  of  the  county  of  Albany, 
[or  as  the  case  may  be]." 
^  781,  as  amended  in  1882.) 
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TVaxrant,  how  executed.] — The  coroner's  warrant  may  be  served  in 
any  county;  and  the  officer  serving  it  must  proceed  thereon,  in  all 
respects,  as  upon  a  warrant  of  arrest  on  an  information ;  except,  that 
when  served  in  another  county,  it  need  not  be  indorsed  by  a  magistrate 
of  that  county.    (§  782.) 

Proceedings  of  magistrate,  on  defendant's  being  brought 
before  him.] — The  magistrate,  when  the  defendant  is  brought  before 
him,  must  proceed  to  examine  the  charge  contained  in  the  inquisition, 
and  hold  the  defendant  to  answer,  or  discharge  him  therefrom  in  the 
same  manner,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an  infer* 
mation      (§  783.) 

Clerk  with  whom  inquisition  is  filed,  to  furnish  magis- 
trate with  copy  of  the  same  and  of  testimony  returned  there- 
with.]— Upon  the  arrest  of  the  defendant,  the  clerk  with  whom  the 
inquisition  is  filed  must,  without  delay,  furnish  to  the  magistrate  a 
certified  copy  of  it,  and  of  the  testimony  returned  therewith.    (§  784.) 

Coroner  to  deliver  money  or  property  found,  on  de- 
ceased, to  county  treasurer.] — The  coroner  must,  withiti  thirty  days 
after  an  inquest  upon  a  dead  body,  deliver  to  the  county  treasurer,  any 
money  or  other  property  which  may  be  found  upon  the  body,  unless 
claimed  in  the  meantime  by  the  legal  representatives  of  the  deceased. 
If  he  fail  to  do  so,  the  treasurer  may  proceed  against  him  for  its  re- 
covery, by  a  civil  action  in  the  name  of  the  county     (§  785.) 

County  treasurer  to  place  money  to  credit  of  county; 
and  to  sell  other  property  and  place  proceeds  to  credit  of 
county.] — Upon  the  delivery  of  money  to  the  treasurer  he  must  place  it 
to  the  credit  of  the  county.  If  it  be  other  property,  he  must,  within 
thirty  days,  sell  it  at  public  auction,  upon  reasonable  public  notice ;  and 
must,  in  like  manner,  place  the  proceeds  to  the  credit  of  the  county. 
(§  786.) 

Money  when  and  how  paid  to  representatives  of  de- 
ceased.]— If  the  money  in  the  treasury  be  demanded  within  six 
years  by  the  legal  representatives  of  the  deceased,  the  treasurer  must 
pay  it  to  them,  ifter  deducting  the  fees  and  expenses  of  the  coroner  and 
of  the  county,  in  relation  to  the  matter,  or  it  may  be  so  paid  at  any  time 
thereafter,  upon  the  order  of  the  board  of  supervisors.    (§  787.) 

Supervisors  to  require  statement  under  oath  from  cor-' 
oner,  before  auditing  his  accounts.] — Before  auditing  and  allow- 
ing the  account  of  the  coroner,  the  board  of  supervisors  must  require 
from  him  a  statement  in  writing,  of  any  money  or  other  property  found 
upon  persons  on  whom  inquests  have  been  held  by  him,  verified  by  his 
oath,  to  the  effect  that  the  statement  is  true,  and  that  the  money  or  "^ 
property  mentioned  in  it  has  been  delivered  to  the  legal  representatives — ^ 
of  the  deceased,  or  to  the  county  treasurer.     (§  788.) 

In  New  York,  police  justices  may  perform  duties  of  cor- 
oner, during   his  inability.] — In    the    city  of   New   York,  if  the 
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eoroner  be  absent  or  be  unable,  for  any  cause,  to  attend,  the  duties 
imposed  by  this  title  may  be  performed  by  a  police  justice,  but  by  no 
other  officer,  with  the  same  authority,  and  subject  to  the  same  obliga- 
tions and  penalties  as  apply  to  the  coroner.    (§  789.) 

When  justices  may  act  as  conmers.] — By  the  act  of  1864,  it  is  pro\'ided  that  any 
Justice  of  the  jHsace,  iu  each  of  the  several  towns  and  cities  of  this  state,  is  authorized 
and  empowered,  in  case  the  attendance  of  a  coroner  can  not  \)e  procuixid  within 
twelve  hours  after  the  discovery  of  a  dead  body,  u()on  which  an  inquest  is  now 
required  by  Jaw  to  l)e  held,  to  hold  an  inquest  thereon,  in  the  same  manner,  and 
witb  the  like  force  and  effect,  as  coronera.  (Laws  of  1864,  eh.  379,  }  1 ;  3  R.  S.,  7th 
ed.,  2574.) 

Post-mortem  examinations,] — In  all  cases  in  which  the  cause  of  death  is  not 

apparent,  it  is  the  duty  of  the  justice  to  associate  with  himself  a  re^nlarly  licensed 

fhysidan,  to  nuike  a  suitable  examination  for  the  discovery  of  said  cause.     (Id., 
«2.) 

F\'es.] — Each  and  every  justice  of  the  peace,  who  shall  hold  inquests  by 

virtue  of  this  act,  shall  receive  the  same  fees  as  are  now  allowed  bv  law  to  coronet's. 
(I<L,  6  8.)  See  also  act  of  1873,  **  to  regulate  the  fees  of  coroners.*^  (Laws  of  1873, 
«h.  8& ;  8  R.  S.,  7th  ed.,  2586.) 

Compensation  of  coroners.]— The  coroner  is  entitled,  for  his 
services,  in  holding  inquests  and  performing  any  other  duty  incidental 
thereto,  to  such  compensation  as  defined  by  special  statutes.  (Code  Or. 
Pro.,  §  790.) 

2.   PROCBBDINaS  RBSPBCTUra  THB  SUPPORT  OK  POOR  PBR80NS,  BTC. 

Jurisdiction  of  courts  of  sessions.] — By  the  C(*de  of  Criminal  Procedure,  courts  of 
ftessions,  in  counties  other  than  New  York,  have  juiiscliction  to  compel  relatives  of 
poor  persons,  and  committees  of  the  estates  of  lunatics,  to  support  such  persons  and 
lunatics,  in  the  cases  and  manner  prescribed  by  law.     ($  39,  sub.  8.) 

"Wlio  may  be  compelled  to  support  poor  relatives.] — The  father, 
mother  and  children,  of  sufficient  ability,  of  a  poor  person  who  is  insane, 
blind,  old,  lame,  impotent  or  decrepit,  so  as  to  be  unable  by  work  to 
maintain  himself,  must  at  their  own  charge,  relieve  and  maintain  him 
in  a  manner  to  be  approved  by  the  overseers  of  the  town  where  he  is,  or 
in  the  city  of  New  York,  by  the  commissioners  of  charities  and  correc- 
tions.   (Id.,  §  914.) 

A  grand-child  is  liable  to  support  grand-parents.  Ez  parte  Hunt,  5  Cow., 
284.  Husband  not  bound  to  maintain  wife's  bastard  children 
born  before  marriage.  Minden  v.  Cox,  7  Cow.,  235.  Who  are  paupers. 
Norton  v.  Rhodes,  18  Barb.,  100. 

Order  to  compel  a  person  to  support  a  poor  relative.  By 
whom  and  how  applied  for,  to  court  of  sessions.] — If  a  relative  of 
a  poor  person  fail  to  relieve  and  maintain  him,  as  provided  in  the  last 
section,  the  overseers  of  the  poor  of  the  town  where  he  is,  or  in  the  city  of 
New  York,  the  commissioners  of  charities  and  corrections  may  apply  to 
the  court  of  sessions  of  the  county  \\here  the  relative  dwells,  for  an  order 
to  compel  such  relief,  upon  at  least  ten  days  written  notice,  served  per- 
sonally, or  by  leaving  it  at  the  last  place  of  residence  of  the  person  to 
whom  it  is  directed,  iu  case  of  his  absence,  with  a  person  of  suitable  age 
and  discretion.      (Id.,  §  915.) 

Necessity  of  a  previous  order,  before  applying  to  court,  Qucsre  Anon., 
3N  Y.  Leg.  Obs.,  354. 
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Court  to  hear  the   case,  and  make  order  of  support.] — At 

the  time  appointed  in  the  notice,  the  court  must  proceed  summarily  to 
hear  the  allegations  and  proofs  of  the  parties,  and  must  order  such  of 
the  relatives  of  the  poor  person,  mentioned  in  section  914,  as  were 
served  with  the  notice  and  are  of  sufficient  ability,  to  relieve  and  main- 
tain him,  specifying  in  the  order  the  sum  to  be  paid  weekly  for  his  sup- 
port, and  requiring  it  to  be  paid  by  the  father,  or  if  there  be  none,  or 
if  he  be  not  of  sumcient  ability,  then  by  the  children,  or  if  there  be 
none,  or  if  they  be  not  of  sufficient  ability,  then  by  the  mother.    (§  916.) 

Support,  when  to  be  apportioned  among  different  rela> 
tives.] — If  it  appear  that  any  such  relative  is  unable  wholly  to  maintain 
the  poor  person,  but  is  able  to  contribute  toward  his  support,  the  court 
may  direct  two  or  more  relatives,  of  different  decrees,  to  maintain  him, 
prescribing  the  proportion  which  each  must  contribute  for  that  purpose ; 
and  if  it  appear  that  the  relatives  are  not  of  sufficient  ability  wholly  to 
maintain  him,  but  are  able  to  contribute  something,  the  court  must  direct 
the  sum,  in  proportion  to  their  ability,  which  they  shall  pay  weekly  for 
that  purpose.    (§  917.) 

See  Stone  v.  Bui'gess,  2  Lans.,  439 ;  47  N,  Y.,  521. 


Order  to  prescribe  time  during  which  support  is  to  continue, 
or  may  be  indefinite.   TVhen  and  how  order  may  be  varied.] — 

The  order  may  specify  the  time  during  which  the  relatives  must  main- 
tain the  poor  person,  or  during  which  any  of  the  sums  directed  by  the 
court  are  to  be  paid,  or  it  may  be  indefinite,  or  until  the  further  order 
of  the  court.  The  court  may  from  time  to  time  vary  the  order,  as  cir- 
cnmstances  may  require,  on  the  application  either  of  any  relative 
aflected  by  it,  or  of  an  officer  on  whose  application  the  order  was  made, 
upon  ten  days'  written  notice.      (§  918.) 

Costs,  by  whom  to  be  paid,  and  how  enforced.] — The  costs 
and  expenses  of  the  application  must  be  ascertained  by  the  court, 
and  paid  by  the  relatives  against  whom  the  order  is  made ;  and  the 
payment  thereof,  and  obedience  to  the  order  of  maintenance,  and  to  any 
order  for  the  payment  of  money,  may  be  enforced  by  attachment, 
(§  919.) 


on  the  order  on  fiedlure   to  comply  therewith.] — If 

a  relative,  required  by  an  order  of  the  court,  to  relieve  or  maintain  a 
poor  person,  neglect  to  do  so  in  the  manner  approved  by  the  officers 
mentioned  in  section  914,  and  neglect  to  pay  to  them  weekly  the  sum 
prescribed  by  the  court,  the  officers  may  maintain  an  action  against  the 
relative,  and  recover  therein  the  sum  prescribed  by  the  court  for  every 
week  the  order  has  been  disobeyed,  to  the  time  of  the  recovery,  with 
costs,  for  the  use  of  the  poor.  In  the  city  of  New  York,  the  action  must 
be  in  the  name  of  the  corporation  of  that  city.     (§  920.) 

What  is  a  hivach  of  the  order.     Converse  v,  McArthur,  17  Barb.,  410. 

Parents  leaving  their  children  chargeable  to  the  public,  how 
proceeded  against.] — ^When  the  father,  or  the  mother  bein^  a  widow 
or  livinff  separate  from  her  husband,  absconds  from  the  children,  or  a 
husband  from  his  wife,  leaving  any  of  them  chargeable  or  likely  to 

1270 


Chap.  4.]  Procbedinqs  in  Criminal  Cases.  G48 

become  chargeable  upon  the  public,  the  officers  mentioned  in  section  914 
may  apply  to  any  two  justices  of  the  peace  or  police  justices  in  the 
county  in  which  any  real  or  personal  property  of  the  father,  mother  or 
husbaiid  is  situated,  for  a  warrant  to  seize  the  same.  Upon  due  proof 
of  the  facts,  the  magistrate  must  issue  his  warrant,  authorizing  the  offi- 
cers so  applying  to  teke  and  seize  the  property  of  the  person  so  abscond- 
ing.    (§921.) 

Downing"  v.  Rugav,  21  Wend.,  178. 

Seizure  of  their  property.  Transfwr  thei^^  when  void.] — ^The 
officers  so  applying  may  seize  and  take  the  property,  wherever  it  may 
be  found  in  the  same  county ;  and  are  vested  with  all  the  right  and  title 
thereto,  which  the  person  absconding  then  had.  The  sale  or  transfer  of 
any  personal  property,  left  in  the  county  from  which  he  absconded, 
made  after  the  issuing  of  the  warrant,  whether  in  payment  of  an  ante- 
cedent debt  or  for  a  new  consideration,  is  absolutely  void.  The  officers 
must  immediately  make  an  inventory  of  the  property  seized  by  them, 
and  return  it,  together  with  their  proceedings,  to  the  next  court  of  ses- 
sions of  the  county  where  they  reside,  there  to  be  filed.    (§  922.) 

IVarrant  and  seizure,  when  confirmed  or  discharged,  etc.] — ^The 
court,  upon  inquiring  into  the  circumstances  of  the  case,  may  confirm  or 
discharge  the  warrant  and  seizure ;  and  if  it  be  confirmed,  must,  from 
time  to  time,  direct  what  part  of  the  personal  property  must  be  sold,  and 
how  much  of  the  proceeds  of  the  sale,  and  of  the  rents  and  profits  of  the 
real  property,  if  tfny,  are  to  be  applied  towards  the  maintenance  of  the 
children  or  wife  of  the  person  absconding.     (Id.,  §  923.) 

Ci»urt  to  imiiiire  into  the  merits.     Peo.  r.  Overseers,  etc.,  23  Barb.,  236. 

Warrant,  in  what  cas^  to  be  discharged.] — If  the  party  against 
whom  the  warrant  issued  return  and  support  the  wife  or  children  so 
abandoned,  or  give  security  satisfactory  to  any  two  justices  of  the  peace, 
or  police  justices  in  the  city,  village  or  town,  or  in  the  city  of  New  York, 
to  the  commissioners  of  charities  and  corrections,  that  the  wife  or  chil- 
dren so  abandoned  shall  not  be  chargeable  to  the  town  or  county,  then 
the  warrant  must  be  discharged  by  an  order  of  the  magistrates,  and  the 
property  taken  by  virtlie  thereof  restored  to  the  party.     (Id.,  §  924.) 

Sale  of  the  property  seized,  and  application  of  its  proceeds.] — 

The  officers  must  sell  at  public  auction  the  property  ordered  to  be  sold, 
and  receive  the  rents  and  profits  of  the  real  property  of  the  person 
absconding,  and  in  those  cities,  villages,  or  towns  which  are  required  to 
support  their  own  poor,  the  officers  charged  therewith  must  apply  the 
same  to  the  support  of  the  wife  or  children  so  abandoned ;  and  for  that 
purpose  must  draw  on  the  county  treasiu-er,  or  in  the  city  of  New  York, 
iipon  the  comptroller,  for  the  proceeds  as  directed  by  special  statutes. 
They  must  also  account  to  the  court  of  sessions  of  the  county  for  all 
money  so  received  by  them,  and  for  the  application  thereof,  from  time  to 
time,  and  may  be  compelled  by  that  court  to  render  that  account  at  any 
time.    (§  925.) 

Powers  of  superintendents  of  poor.] — In  those  counties  where  all 
the  poor  are  a  charge  upon  the  county,  the  superintendents  of  the  poor 
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are  vested  with  the  same  powers  as  are  given  by  this  title  to  the  over- 
seers of  the  poor  of  a  town,  in  respect  t.o  compelling  relatives  to  maintain 
poor  persons,  and  in  respect  to  the  seizure  of  the  property  of  a  parent 
absconding  and  abandoning  his  family ;  and  are  entitled  to  the  same 
remedies  in  their  names,  and  must  perform  the  duties  required  by  this 
title,  of  overseers,  and  are  subject  to  the  same  obligations  and  control 
(§  926.) 

See  also  2  R.  S.,  613 ;  3  id.,  7th  ed.,  1854. 

3.    PrOCBBDIXOS  RBSPBCTINt^  1CA8TBB8,  APPBBNTICBS  AND  SBRVAlTrS. 

m 

Complaint  against  apprentice  or  servant,  for  absenting 
himself  or  for  refusing  to  serve,  or  for  a  misdemeanor  or  ill  beha- 
vior.]— If  an  apprentice  or  servant,  lawfully  bound  to  service  as  pre- 
scribed by  special  statutes,  wilfully  absent  himself  therefrom,  without 
the  leave  cf  his  master,  or  refuse  to  serve  according  to  his  duty,  or  be 
guilty  of  any  misdemeanor  or  ill  behavior,  his  master  may  make  com- 
plaint of  the  facts  under  oath  before  a  justice  of  the  peace  or  police 
justice  in  the  county,  or  before  the  mayor,  recorder  or  city  judge  of  the 
city  where  he  resides.     {Code  Ci\  Pro.,  §  927.) 

Warrant,  when  complaint  is  made  in  the  absence  of  the 
defendant.] — If  the  complaint  be  made  in  the  absence  of  the  defendant 
and  the  facts  be  proved  to  the  satisfaction  of  the  magistrate,  he  must 
issue  a  warrant,  signed  by  him,  with  his  name  of  oj£ce,  to  a  peace  olti- 
cer  of  the  county  or  city,  commanding  him  to  arrest  the  defendant  and 
bring  him  before  the  magistrate  forthwith,  or  at  a  specified  time  and 
place,  to  answer  the  complaint.     (§  928.) 

Warrant,  by  whom  and  how  executed.] — The  peace  officer 
must  accordingly  execute  the  warrant,  by  arresting  the  defendant 
and  taking  him  before  the  magistrate.     (§  929.) 

Hearing  the  complaint,  and  committing  or  discharging  the 
defendant.] — The  magistrate  must  immediately,  or  at  a  time  to 
which  he  may,  for  good  cause,  adjourn  the  matter,  proceed  to  hear  the 
allegations  and  proofs  of  the  parties,  and  if  the  complaint  appear  to  be 
well  founded,  must  commit  the  defendant  to  the  county  jail,  or  in  the 
city  of  New  York,  to  the  city  prison  of  that  city,  for  not  exceeding  one 
month,  at  hard  labor,  where  he  must  be  confined  in  a  room  with  no 
other  person ;  or  may,  by  a  certificate,  signed  by  him  with  his  name  of 
office,  dischane  the  defendant  from  the  service  of  his  master,  and  the 
master  from  all  obligations  to  the  defendant.     (§  930.) 

Complaint  against  the  master,  for  cruelty,  misusage,  or 
violation  of  duty.] — If  a  master  be  guilty  of  cruelty,  misusage,  refusal 
of  necessary  provisions  or  clothing,  or  any  other  violation  of  duty  toward 
his  apprentice  or  servant,  as  prescribed  by  special  statutes,  or  by  the 
indenture  or  contract  of  service,  the  apprentice  or  servant  may  make 
complaint  on  oath,  to  any  of  the  magistrates  mentioned  in  section  927, 
who  must  summon  the  defendant  before  him,  at  a  specified  time  and 
place.     (§  931.) 
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Hearing  the  complaint,  and  cUBiniflRing  it  or  discharging 
the  apprentice  or  servant.] — The  magistrate  must  immediately,  or  at 
a  time  to  which  he  may,  for  good  cause,  adjourn  the  matter,  proceed  to 
hear  the  allegations  and  proofs  of  the  parties,  and  if  the  complaint  be 
well  founded^  must,  by  a  certificate  under  his  hands,  with  his  name  of 
office,  discharge  the  apprentice  or  servant  from  the  service  of  his  mas- 
ter ;  or  if  not,  he  must,  by  a  similar  certificate,  dismiss  the  complaini. 
(g  932.) 

Preceding  sections,  not  applicable  to  apprentice  with  whom 
money  is  received  or  agreed  for.j — The  preceding  sections  of  this 
title  do  not  extend  to  an  apprentice,  whose  master  has  received, 
or  is  entitled  to  receive,  a  sum  of  money  with  him  as  a  compensation  for 
his  instruction.     (§  933.) 

Complaint  against  master  in  snch  case,  and  direction  thereon.] 

— ^Where  money  is  paid  or  agreed  to  be  paid,  on  binding  out  a  clerk 
or  apprentice,  he  may  make  the  complaint  mentioned  in  section 
931,  and  the  magistrate  to  whom  it  is  made  must  examine  it,  as  pro- 
vided in  section  932,  and  on  such  examination,  may  make  such  order 
and  direction  between  the  parties  as  the  justice  of  the  case  may  require. 
(§934.) 

If  complaint  not  compromised,  the  master  to  be  held  to 
appear  at  sessions.] — If,  in  the  case  mentioned  in  the  last  section,  the 
complaint  cannot  be  compromised,  the  magistrate  must  take  a  written 
undertaking  from  the  master,  for  his  appearance  at  the  next  court  of 
sessions  of  the  county,  in  a  sum,  and  with  sureties  approved  by  him. 
(§  935.) 

Proceedings  thereon  and  order  of  the  court] — ^Upon  hearing 
the  parties,  the  court  may,  by  an  order  entered  upon  the  minutes, 
direct  that  the  clerk  or  apprentice  be  discharged  from  service,  and  that 
the  money  paid  or  a^eed  for  in  binding  him  out,  be  refunded,  if  paid, 
to  the  person  who  advanced  it,  or  his  personal  representatives,  or  if  not 

Said,  that  it  be  discharged,  and  that  any  security  given  therefor  be 
elivered  up  or  canceled     (§  936.) 

Complaint  by  master  against  clerk  or  apprentice,  where  money 
is  paid  or  agreed  for.  Clerk  or  apprentice  when  held  to  appear 
at  sessions.] — The  master  of  a  clerk  or  apprentice,  where  money 
is  paid  or  agreed  for  on  binding  him  out,  may  make  the  complaint  men- 
tioned in  section  927,  and  the  magistrate  to  whom  it  is  made  must  pro- 
ceed thereupon,  as  provided  in  sections  928  to  930,  both  inclusive,  and 
may  discharge  the  complaint,  or  if  in  his  opinion  it  be  well  founded, 
may  take  a  written  undertaking,  in  a  sum  and  with  sureties  to  be 
approved  by  him,  for  the  appearance  of  the  clerk  or  apprentice  at  the 
next  court  of  sessions  of  the  county.    (§  937.) 

Proceedings  thereon,  and  order  of  the  court] — Upon  hearing 
the  parties,  the  court  may  ])roceed  as  provided  in  section  936,  and 
may  punish  the  clerk  or  apprentice,  by  fine  or  imprisonment,  or  both,  as 
for  a  misdemeanor.    (§  938.) 
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Indenture  or  contract  of  service,  how  assigned  on  death  of 
master.] — Upon  the  death  of  a  master  to  whom  a  person  has  been 
bound  to  service,  as  clerk,  apprentice  or  servant,  by  the  county  super- 
intendents of  the  poor,  or  by  the  overseers  of  the  poor,  or  in  the  city 
of  New  York,  by  the  commissioners  of  charities  and  corrections,  the 
personal  representatives  of  the  master  may,  with  the  written  consent  of 
the  clerk,  apprentice' or  servant,  acknowledged  before  a  justice  of  the 
peace  or  police  justice,  assign  the  indenture  or  contract  of  service  to 
another,  who  thereby  becomes  vested  with  all  the  rights  of  the  master. 
(§  939.) 

If,  in  the  case  mentioned    in  the  last  section,  the  written 


consent  of  the  clerk,  apprentice  or  servant  be  refused,  the  assignment 
'may  be  made  vdth  the  same  effect,  under  an  order  of  the  court  of  ses- 
sions of  the  county,  upon  fourteen  days'  notice  of  the  application  there- 
for, to  the  apprentice,  or  to  his  parent  or  guardian,  if  there  be  any  in 
the  county.    (§  940.) 

4.  Criminal  statistics. 

District  attorney  to  famish  statement.] — ^Within  ten  days  after 
the  adjournment  of  any  criminal  court  of  record  in  this  state,  the 
district  attorney  of  the  county  in  which  the  court  shall  be  held,  must 
furnish  to  the  clerk  of  the  court  such  a  description  of  the  offense  com- 
mitted by  every  person  convicted  of  crime,  abridged  from  the  indict- 
ment, as  would  be  sufficient  to  fnaintain  the  averments  relating  to  such 
offense,  or  necessary  to  be  made  in  an  indictment  for  a  second  offense. 
(Code  Cr.  Pro.,  §  941.) 

See  3  R.  S.,  7th  ed.,  2569. 

Duty  of  derk.] — ^Within  twenty  days  after  the  adjournment  of 
any  criminal  court  of  record,  the  clerk  thereof  must  transmit  to  the 
office  of  the  secretary  of  state  such  statement  furnished  by  the  district 
attorney,  of  all  conviction^  had  at  such  court.    (§  942.) 

Same.] — ^Within  twenty  days  after  the  adjournment  of  any 

criminal  court  of  record,  the  clerk  thereof  must  also  transmit  to  the  office 
of  the  secretary  of  state  a  duly  certified  statement  of  the  number  of 
indictments  tried  at  such  court,  specifying  the  number  for  each  separata 
offense,  the  number  on  which  convictions  were  had,  and  on  which 
defendants  were  acquitted,  and  of  indictments  against  persons  who 
were  convicted  on  confession,  and  against  persons  who  were  discharged 
without  trial.     (§  943.) 


Same.] — On  or  before  the  fifth  day  of  every  month,  the  clerk 

of  each  county  must  transmit  to  the  secretary  of  state  copies  of  all  certifi- 
cates of  convictions  made  by  any  court  of  special  sessions,  and  required 
by  law  to  be  filed  with  such  clerk,  and  which  have  been  filed  in  the 
office  of  the  county  clerk  during  the  previous  month,     (§  944.) 

Sheriflfs  report.] — A  report  must  be  made  by  the  sheriff  of  every 
county  in  which  there  is  a  city,  on  the  first  day  of  every  month  to 
the  secretary  of  state,  of  the  number  of  persons  convicted  in  city  ooorts^ 
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courts  of  special  sessions,  and  police  courts  during  the  preceding  month. 
Such  reports  must  specify  the  crimes,  the  whole  number  convicted,  the 
sex,  age,  nativity,  and  whether  married  or  single ;  the  degree  of  educa- 
tion, religious  instruction,  whether  parents  living  or  dead,  temperate  or 
intemperate,  and  whether  before  euiivicted  or  not  of  any  crime.  (,§  945.) 

Same.] — Within  twenty  days  after  the  adjournment  of  any 

criminal  court  of  record,  the  sheriff  of  the  county  in  which  suoh  court 
shall  be  held,  must  report  to  the  secretary  of  state,  the  name,  occupation, 
age,  sex,  and  native  country  of  every  person  convicted  at  such  court  of 
any  offense,  and  the  degree  of  instruction  which  each  person  so  con- 
victed has  received,  and  also  such  other  items  of  information  in  relation 
to  such  convicts  and  their  offenses,  as  the  secretary  of  state  shall  require. 
(§  946.) 

Form  of  report.] — The  report  required  by  this  title  must  be  made 
in  the  form  prescribed  by  the  secretary  of  state.    (§  947.) 

Comiequence  of  neglect.] — For  every  neglect  of  magistrate,  clerk, 
or  sheriff  to  comply  with  the  requirements  of  this  title,  he  forfeits 
the  sum  of  fifty  dollars,  to  be  recovered  in  a  civil  action,  in  the  name 
of  the  people  of  this  state.    (§948.) 

Duty  of  secretary  of  state.] — The  secretary  of  state  must  cause 
this  title  to  be  published,  with  forms  and  instructions  for  the  exe- 
cution of  the  duties  therein  prescribed,  and  to  be  distributed  among  the 
officers  therein  mentioned ;  the  expense  of  which  must  be  paid  by  the 
treasurer,  on  the  warrant  of  the  comptroller.  He  must  also  annually 
report  to  the  legislature,  the  results  of  the  information  obtained  in  pur- 
suance of  this  title.     (§  949.) 

5.    MlBCBLLANBOUS  PROVISIONS  RBSFBGTIVa  PROCBBDIVOS  OF  A  CRIMINAL   KATURB. 

Parties  to  a  special  proceeding,  how  designated.] — The  party 
prosecuting  a  special  proceeding  of  a  criminal  nature,  is  designated 
in  this  Code  as  the  complainant,  and  the  adverse  party  as  the  defend- 
ant.    (§  950.) 

Provisions    respecting  entitling  affidavits,  applicable.] — The 

provisions  of  this  Code,  in  respect  to  entitling  affidavits  in  a  criminal 
^tion,  are  applicable  to  special  proceedings  of  a  criminal  nature.  (§  951.) 

Courts  and  magistrates  to  issue  subpoenas,  and  punish  dis- 
obedience of  witnesses.] — All  courts  and  magistrates  having  before 
them  special  proceedings  of  a  criminal  nature,  may  issue  subpoenas  for 
witnesses,  and  punish  their  disobedience  in  the  same  manner,  as  in 
Criminal  actions.     (§  952.) 


The  other  topics  coming'  under  the  above  head  of  *'  Bpedal  proceedings  of  a  criminal 
t^ature,"  viz.:  Bastardy;  Disorderly  persona  ;  Fugitives  from  justice  in  other  states  s 
OuUawry  in  treason;  8earc?i  warrants:  Va^granis,  etc.,  will  be  fomid  mider  the 
^ppropnate  titles  in  this  work. 
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(14)  CODB  OF  CRDCniAL  PSOCBDDRB. 

(jkmavX  provisiofu  and  definitions. 

Not  retroactive.] — No  part  of  this  Code  is  retroactive,  unless 
expressly  so  declared.     (Code  Cr.  Pro.^  §  954.) 

Present  tense  indndes  fntore,  eta] — Unless  when  otherwise  pro- 
vided, words  used  in  this  Code  in  the  present  tense,  include  the  future 
as  well  as  the  present.  Words  used  in  the  masculine  gender  comprehend 
as  well  the  feminine  and  neuter.  The  singular  number  includes  the 
plural,  and  the  plural  the  singular.  And  the  word  "  person  '*  includes  a 
corporation,  as  well  as  a  natural  person.     (Id.,  §  955.) 

Definition  of  "  writing."]— The  term  ''writing"  includes  printing. 
(Id.,  §  956.) 

Definition  of  ''oath."] — The  term  "oath"  includes  an  affirmation. 
(Id.,  §  957.) 

Definition  of  "signatore."] — The  term  "  signature  "  includes  a  mark 
when  the  person  can  not  write ;  his  name  being  written  near  it,  and  the 
mark  being  witnessed  by  a  person  who  writes  his  own  name  as  a  witness, 
except  to  an  affidavit  or  deposition,  or  a  paper  executed  before  a  judicial 
officer;  in  which  case  the  attestation  of  the  officer  is  sufficient!  (Id., 
§958.) 

Definition  of  "  magistrate."] — Unless  when  otherwise  provided,  the 
terra  "  magistrate  "  signifies  any  one  of  the  magistrates  mentioned  in 
section  147.     (Id.,  §  959.) 

Definition  of  "  peace  officer."] — Unless  when  otherwise  provided, 
the  term  *'  peace  officer "  signifies  any  one  of  the  officers  mentioned  m^ 
section  154.    (Id.,  §960.) 

Definition  of  "  court  of  sessions."] — ^The  term  "  court  of  sessions'^ 
includes  **  the  court  of  geuenil  sessions  in  the  city  and  county  of  Ne^i^ 
York,**  wherever  such  inclusion  does  not  inffict  with  other  provisions  of 
this  Code.     (§  961.) 

To   what    actions   and   proceedings   this   Code   applies.] 

This  Coile  applies  to  criminal  actions,  and  to  all  other  proceedings  i 
criminal  cases  which  are  herein  provided  for,  from  the  time  when 
takes  effect;  but  all  such  actions  and  proceedings,  theretofore  com- — ' 
nieiiced,  must  be  conducted  in  the  same  manner  as  if  this  Code  had  nfp^ 
been  passed ;  except  that  if  in  any  local  statute  confined,  by  its  term^^ 
to  a  town  or  villajte  or  to  a  county  or  city  other  than  the  city  and  county 
of  New  York,  any  proceeiling  is  prescribed,  in  addition  to  those  pr^ 
s<*ribed  bv  this  Code  and  not  inconsistent  with  it,  the  same  shall  remai 
unaffected  by  it.    (Id.,  §  962.) 

P<'i>.  r.  Soi^i.-ns,  &2  How.  Pr.  R,,  415. 


TTThen  Code  to  take  effect.]— This  Code  shall  take  effect  on  th. 
first  day   of  ^^ptembe^,   1881.     When  construed  in  connection  wi 
other  statutes,  it  must  be  deemed  to  have  been  enacted  on  the  fonrt^B^ 
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day  of  January,  eighteen  hundred  and  eighty-one,  so  that  any  statute 
enacted  after  that  day  is  to  have  the  same  effect  as  if  it  had  been 
enacted  after  this  Code.    (Id.,  g  963.) 


Pbnal  Codb 

Qemaral  procMcma  :  d^fMt^Mma  ;  and  rtUea  of  carutruetion. 

Constmction  of  terms.] — In  construing  this  Code,  or  an  indict- 
ment or  other  pleading  in  &  case  provided  for  by  this  Code,  the  followinfi- 
rules  must  be  observed,  except  when  a  contrary  intent  is  plainly  declared 
in  the  provision  to  be  construed,-  or  plainly  apparent  from  the  context 
thereo^ 

I.  Each  of  the  terms '^neglect,"  "negligence,"  "negligent,"  "and  negli- 
gently," imports  a  want  of  such  attention  to  the  nature  or  probable  con- 
sequences of  the  act  or  omission,  as  a  prudent  man  ordinarily  bestows  in 
acting  in  his  own  concerns ; 

2  Each  of  the  terms  "  corrupt  "  and  "  corruptly  "  imports  a  wrongful 
desire  to  acquire,  pr  cause  some  pecuniary  or  other  advantage  to,  or  by 
the  person  guilty  of  the  act  or  omission  referred  to,  or  some  other  person ; 

3.  Each  of  the  terms  "  malice  "  and  "  maliciously  "  imports  an  evil  intent, 
or  wish  or  design  to  vex,  annoy,  or  injure  another  person,  or  to  maltreat 
or  injure  an  animal ; 

4.  The  term  "knowingly"  imports  a  knowledge  that  the  facts  exist 
which  constitute  the  act  or  omission  a  crime,  and  does  not  require 
knowledge  of  the  unlawfulness  of  the  act  or  omission ; 

5.  Where  an  intent  to  defraud  constitutes  a  part  of  a  crime,  it  is  not 
necessary  to  aver  or  prove  an  intent  to  defraud  any  particular  person ; 

6.  The  term  "  vessel "  includes  ships,  steamers,  canal  boats,  and  every 
boat  or  structure  adapted  to  navigation,  or  movement  from  place  to  place 
by  water,  either  upon  the  ocean,  lakes,  rivers,  or  artificial  water 
ways; 

7.  The  term  "  signature  "  includes  any  memorandum,  mark,  or  sign, 
written  with  intent  to  authenticate  any  instrument  or  writing,  or  the 
subscription  of  any  person  thereto ; 

8    The  term  "  writing"  includes  both  printing  and  writing ; 

9.  The  term  "  property"  includes  both  real  and  personal  property,  things 
in  action,  money,  bank  bills,  and  all  articles  of  value ; 

10.  The  singular  number  includes  the  plural,  and  the  plural  the  sin- 
g'ular ; 

II.  A  word  used  in  the  masculine  gender  comprehends  as  well  the 
feminine  and  neuter ; 

12.  A  word  used  in  the  present  tense  includes  the  future ; 

13.  The  term  "person"  includes  a  corporation  or  joint  association  as  well 
a«  a  natural  person.  When  it  is  used  to  designate  a  party  whose  property 
Diay  be  the  subject  of  any  offense,  it  also  includes  the  state,  or  any  other 
Btate,  government  or  country  which  may  lawfully  own  property  within 
the  state ; 

14.  The  term  "  real  property  "  includes  every  estate,  interest  and  right 
in  lands,  tenements,  hereditaments; 

1 5.  The  term  "  personal  property  "  includes  every  description  of  money, 
igoods,  chattels,  effects,  evidences  of  rights  in  action,  and  all  written  in- 
Btroments  by  which  any  pecuniary  obligation,  right  or  title  to  property^ 
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real  or  personal,  is  created,  acknowledged,  transferred,  increased^  de- 
feated, discharged  or  diminished,  and  every  right  and  interest  therein 
{Pmal  Code,  §  718,  as  amended  in  1882.) 

Application  of  this  Code  to  prior  offenses.] — ^Nothing  con- 
tained in  any  provision  of  this  Code  applies  to  an  offense  committed  or 
other  act  done,  at  any  time  before  the  day  when  this  Code  takes  effect 
Such  an  offense  must  be  punished  according  to,  and  such  act  must  be 
governed  by,  the  provisions  of  law  existing  when  it  is  done  or  com- 
mitted, in  the  same  manner  as  if  this  Code  had  not  been  passed ;  except 
that,  whenever  the  punishment  or  penalty  for  an  offense  is  mitigated  by 
any  provision  of  this  Code,  such  provision  may  be  applied  to  any  sen- 
tence or  judgment  imposed  for  the  offense  after  this  Code  takes  effect. 
All  offense  specified  in  this  Code,  committed  after  the  beginning  of  the 
day  when  this  Code  takes  effect,  must  be  punished  according  to  the  pro- 
visions of  this  Code,  and  not  otherwise     (Id.,  §  719.) 

RxJBtlng  civil  rights  preserved.] — ^The  provisions  of  this  Code 
are  not  to  be  deemed  to  affect  any  civil  rights  or  remedies  existing 
at  the  time  when  this  Code  takes  effect,  by  virtue  of  the  common  law  or 
of  any  provision  of  statute.    (Id.,  §  720.) 

Intent  to  defraud.] — ^Whenever,  by  any  of  the  provisions  of 
this  Code,  an  intent  to  defraud  is  required,  in  order  to  constitute  an 
offense,  it  is  sufficient  if  an  intent  appears  to  defraud  any  person,  asso- 
ciation or  body  politic  or  corporate,  whatever.     (Id.,  §  721.) 

Civil  remedies  preserved.] — The  omission  to  specify  or  affirm 
in  this  Code  any  liability  to  any  damages,  penalty,  forfeiture  or  other 
remedy,  imposed  by  law,  and  allowed  to  be  recovered  or  enforced  in 
any  civil  action  or  proceeding,  for  any  act  or  omission  declared  punish- 
able herein,  does  not  affect  any  right  to  recover  or  enforce  the  same. 
<Id.,  §  722.) 

Proceedings  to  impeach,  etc.,  preserved.] — ^The  omission  to 
specify  or  affirm  in  this  Code  any  ground  or  forfeiture  of  a  public  office 
or  other  trust  or  special  authority  conferred  by  law,  or  any  power  con- 
ferred by  law  to  impeach,  remove,  depose  or  suspend  any  public  officer 
or  other  person  holding  any  trust,  appointment  or  other  special  authority 
conferred  by  law,  does  not  affect  such  forfeiture  or  power,  or  any  pro- 
ceeding authorized  by  law  to  carry  into  effect  such  impeachment,  re- 
moval, deposition  or  suspension.     (Id.,  §  723.) 

Military  punishments,  etc.,  preserved.] — This  Code  does  not 
affect  any  power  conferred  by  law  upon  any  court-martial  or  other 
military  authority  oy  officer,  to  impose  or  inflict  punishment  upon  offend- 
ers ;  nor  any  power  conferred  by  law  upon  any  public  body,  tribunal  or 
officers  to  impose  or  inflict  punishment  for  a  contempt ;  nor  any  provi- 
sions of  the  laws  relating  to  apprentices,  bastards,  disorderly  persons, 
Indians  and  vagrants,  except  so  far  as  any  provisions  therein  are  incon- 
sistent with  this  Code.     (Id.,  §  724.) 


Certain  statutes  continued  in    force.] — Nothinfir   in  this  Code 
affects  any  of  the  provisions  of  the  following  statutes ;  but  such  statutes 
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are  recoraized  as  continuing  in  force,  notwithstanding  tae  provisions  of 
this  Code ;  except  so  far  as  they  have  been  repealed  or  afiected  by  sub- 
fiequent  laws ; 

1.  All  acts  incorporating  municipal  corporations,  and  acts  amending 
acts  of  incorporation  or  charters  of  such  cor^^oration,  or  providing  for 
the  election  or  appointment  of  officers  therein,  or  defining  the  powers 
and  duties  of  such  officers ; 

2.  All  acts  relating  to  emigrants  or  other  passengers  in  vessels  coming 
from  foreign  countries,  except  as  provided  in  section  626  of  this  Code ; 

3  All  acts  for  the  punishment  of  intoxication  or  the  suppression  of 
intemperance  or  regulating  the  sale  or  disposition  of  intoxicating  or 
spirituous  liquors ; 

4.  All  acts  defining  and  providing  for  the  punishment  of  offenses  and 
not  defined  and  made  punishable  by  this  Code.  (Id.,  §  726,  as  amended 
in  1882.) 

ActB  repealed.] — All  acts  and  parts  of  acts  which  are  incon- 
sistent with  the  provisions  of  this  act  are  repealed,  so  far  as  they  im- 
pose any  punishment  for  crime,  except  as  herein  provided.    (Id.,  §  726.) 

When  act  to  take  effecILl— This  act  shall  take  effect  on  the 
first  day  of  December,  1882.  "Wnen  construed  in  connection  with  other 
statutes,  it  must  be  deemed  to  have  been  enacted  on  the  fourth  day  of 
January,  eighteen  hundred  and  eighty-one,  so  that  any  statute  enacted 
after  that  day  is  to  have  the  same  effect  as  if  it  had  been  enacted  after 
this  Code.    (Id.,  §  727,  as  amended  in  1882.) 

(15)  Wbit  of  habsas  corpus. 

To  inquire  into  the  cause  of  detention^  when  a  person  is  imprisoned  or  restrained 
of  his  liberty,  within  this  state,  for  any  crime,  or  upon  any  pretense.  See  Code  Civil 
Proe.,  §}  9015  to  2066. 
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( i^  Btferences  are  to  thefoot^paging.) 

A. 

(ANDONING  CHILDREN.    See  CmLDBnir. 

by  parents  or  cii8todian«  or  exposing  with  intent  to  abandon,  a  child  under  riz 
years  of  age,  130, 1204. 
punishment,  130,  1204. 
intent  constitutes  the  crime ;  proof  of,  131. 
by  parents  absconding,  1200.    See  Pabbntb  &o.  ABSOONDiva ;  Spboull  Pbo- 
CBBDnros. 

lATEliENT, 

of  nuisance.    See  NuiBAircB. 

pleas  in,  725-6-7.    See  Ikdictmbnt. 

tETTORS.    See  Murdbr. 

IDUCnON  OF  FEMALES ;  COMPULSORT  MARRIAGES, 

taking  woman  unlawfully,  against  her  will,  and  by  force,  menace  or  daresBy 

compelling  her  to  marry,  or  be  defiled,  115, 118. 
taking  with  that  intent,  115. 
punishment,  115. 
evidence,  115. 
taking  away  female  under  the  age  of  fourteen  finom  her  parents,  ftc.»  without 
their  consent,  for  the  purpose  of  prostitution  or  marriage,  115. 
punishment,  115. 
mdictment,  116. 
evidence,  116, 117. 
evidence  of  woman  taken  away,  &c.,  117. 
accessaries,  117,  118. 

punishment  of,  117. 
under  act  of  1848  (eh.  105)  against  inveigling,  enticing  or  taking  away  unmar- 
ried female,  under  the  age  of  25  years,  for  the  purpose  of  prostitution^ 
&c..  118. 
indictment ;  evidence  ;  punishment,  118. 
aiders  and  abettors,  118. 
taking  awi^  female  under  the  age  of  sixteen  years,  without  consent  of  par- 
ents,  &c.,  for  the  pui^pose  of  marriage,  prostitution,   or  sexual  inter- 
course, 118. 
inveigling  or  enticing  unmarried  female  under  the  age  of  25  years  into  a 
house  of  ill-fame,  or  of  assignation,  &c.,  for  the  purpose  of  prostitution 
or  sexual  intercourse,  118. 
punishment,  118. 

*'  previous  chaste  character  "  defined,  119. 
evidence,  119. 
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ABORTION.    See  BIanslaugbtbb  ;  Miscabjeuaqb. 

at  common  law,  the  killing  of  an  unborn  quick  child  is  only  a  miademfianor,  86. 
by  the  Revised  Statutes,  it  is  manslaughter  in  the  first  degree,  82,  86. 
attempt  to  pn^cure,  88. 
indictment,  4()3. 
evidence,  88,  463. 

offenders  competent  witnesses  against  other  persons,  88. 
punishment,  88. 

trial ;  who  may  be  excluded  from,  464. 
under  Fefnal  Code  defined,  462. 

pumsbment,  462. 

pregnant  woman  attempting,  468. 

ABSCONDING, 

from  their  families,  by  parents  and  husbands,  1200-1.    See  Pabbhtb  avd 
HusBAiTDS,  &c. ;  Spbcial  Procbbdinos. 

ACCESSARIES.    See  Mansvadoutbb  ;  Mubdbb  ;  Pbihoipals  and  Accbssabdbs  ;  Rapb. 
competency  as  witnesses,  895-6. 
coiToboratiou  of,  when  necessary,  895-6. 

ACCOMPLICE, 

no  conviction  upon  his  testimony,  unless  corroborated,  790,  854,  895-7. 
acts  and  declarations  of,  when  admissible  against  principal,  895-6. 
testimony  of,  must  be  coiToborated,  895. 

should  be  received  with  e^^at  caution,  896. 

iury  to  judge  of  its  weight,  896. 
is  admissible,  or  not,  in  discretion  of  court,  896-7. 
may  be  corroborated,  though  he  has  not  been  impeached,  897. 
testimony  mav  be  received  on  trial  for  murder,  897. 
competency  does  not  depend  upon  the  extent  of  his  own  criminality ;  i.  e.^. 

whether  he  was  more  or  less  guilty  than  the  accused,  897. 
co-defendants  tried  separately,  897. 

jury  may  act  u^n  his  evidence,  without  corroboration,  854. 
cannot  be  exammed  conditionally,  1109. 
duty  of  ma^trates,  in  obtaining  the  testimony  of,  1100. 
weight  of  his  testimony,  1101. 
dying  declarations  of,  79. 

should  not  be  promised  any  favor,  by  magistrate,  1100. 
when  to  be  committed  for  trial,  1101. 

ACCUSATION.    See  Complaibt. 

must  be  recited  in  warrant  of  arrest,  1041. 

ACCUSED.    See  Dbpbndabt. 

when  he  may  be  a  witness  in  his  own  behalf,  6,  79(^  888-9,  890. 
not  compellable  to  be  a  witness  against  himself,  6. 

ACKNOWLEDGMENT, 

of  written  instruments,  876. 
of  deeds  and  conveyances,  872. 

certificate  of,  872. 

in  foreign  places,  873. 

in  other  states  or  territories,  874. 

in  Canada,  874. 

foreign,  874. 

by  married  women,  874. 

of  lands  out  of  the  state,  875. 

ACROBATIC  EXHIBITIONS,  1166.    See  Placbs  of  Pubuo 
violations  of  act  of  1871  (ch.  259),  516. 
are  misdemeanors,  552. 
what  acts  are  prohibited  ;  punishment,  552. 
on  Sunday,  prohibited,  1184. 
penalty ;  punishment,  1184. 
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ACnON.    See  Cbiminal  Acnoir. 

inBtituting-  in  name  of  another,  548. 

dismiasai  on  failure  to  find  indictment,  736,  783. 

alter  indictment,  737,  763. 

effect  of,  as  a  bar,  737,  763. 

when  defendant  is  not  brought  to  trial  at  next  tenn»  788. 
order  to  dismifM,  739. 

to  continue,  737,  783. 
discontinuance  or  abandonment  of,  7.  737,  763. 

ACTS, 

Srohibited  by  statute,  when  deemed  misdemeanorB,  533,  648. 
one  in  defense  of  self,  or  another,  4. 
not  expr^lBsly  forbidden,  when  misdemeanors,  537. 
coniQiitted  out  of  the  state.  537. 
ponieAiable  under  foreign  law,  538. 
punishable  in  different  wa^s,  538. 
already  punished ;  mitiganon  of  punishment,  538. 
tending  to  excite  resentments  and  produce  a  disturbance  of  the  peace,  884. , 

ADDITION, 

of  defendant,  want  of,  or  giving  a  wrong  one,  not  to  be  pleaded  in  abate- 
ment, 726. 

manner  of  stating,  in  indictment,  698. 

omission  or  miss&tement  of,  does  not  vitiate,  699. 
of  prosecutor,  or  third  persons,  701. 

ADJOURNMENT, 

must  be  to  some  other  day  than  Sunday,  622. 

of  court  of  oyer  and  termmer,  634. 

of  court  of  sessions,  636,  637. 

while  jury  is  absent,  795,  758. 

final,  discharges  jury,  795. 

on  examination  of  accused,  1090-1. 

in  cases  of  bastardy,  1198.  ' 

ADMINISTERING  DRUGS,  &o., 
to  induce  enlistment,  379. 
to  produce  miscarriage,  461. 

ADMINISTERING  POISON, 

with  intent  to  kill,  a  felony,  142. 

must  be  alleged  and  proved,  143. 
punishment,  142. 

poison  must  be  actually  taken,  142, 148. 
indictment ;  evidence,  142. 

ADMISSIONS.    See  Evidbncb. 

when  they  supersede  the  production  of  a  wiitten  instrument,  941. 
of  third  persons,  when  competent  as  part  of  the  rta  gestxBt  851. 

ADULTERATION.    See  Misdbmsanors. 

of  food,  drugs,  milk,  distilled  spirits,  liquors,  &c.,  498,  519,  520,  582. 
of  hops,  butterine,  cheese,  oleomargarine,  &c.,  520. 

ADULTERATED  LIQUORS, 

importing  or  selling,  a  misdemeanor,  532. 

ADULTERY, 

not  an  indictable  offense  at  common  law,  397. 
living  in  adultery,  397. 

ADVERTISEMENTS, 

placing  or  affixing  on  property  or  fence  of  another,  390,  945. 
presumptive  evidence  against  whom,  390,  945. 
how  punished,  390. 

AFFIDAVIT, 

definition ;  when  evidence,  859. 
when  filed  of  record,  859. 


IlfDBX. 

AFFIDAYTr—OontifiMed. 

shonld  be  produced,  or  proved  by  an  exemplified  copy,  859. 
when  not  so  filed,  should  be  produced  and  parol  evidence  givea  of  the  Bwear> 

in^,  859. 
taken  in  another  state,  territor^y,  or  countrv ;  how  authenticated,  859,  860. 
when  it  may  be  made  by  convict,  901, 1028. 
before  whom  to  be  taken,  859. 

in  special  cases,  859. 

without  the  state,  859. 
entitling^  of,  not  necessary,  712,  860. 
valid  though  defectively  entitled,  712,  860. 
in  special  proceedings ;  entitling,  1275. 

of  printer,  &c.,  when  presumptive  evidence  ot  publicatSon^  884f  944. 
of  service  of  notice,  885,  944. 

is  evidence,  as  an  admission  on  oath,  against  him  who  made  it.  869. 
perjury  in.    See  Pbbjubt. 

AFFIRMATION.    See  Oath. 

when  to  be  made  by  witness,  892. 

AFFntMATIVE, 

on  a  plea  of  the  general  issue,  affirmative  is  upon  prosecutor,  788. 
what  facts  must  be  proved  by  him,  732,  889,  842. 

AFFRAYS, 

defined,  409. 

how  distinguished  from  riots,  routs,  etc.,  410. 

must  be  public,  and  to  the  terror  of  the  people,  409. 

quarrelsome  or  threatening  words  do  not  amount  to,  409, 410. 

violence,  or  fighting,  409. 

disturbance  in  theatres,  411. 

breakinsr  open  doors  to  suppress,  44,  56. 

power  of  constables  in  suppressing,  and  arresting  for,  55  to  59. 

power  of  justices  in  suppressing,  and  arresting  for,  60,  995-7. 

right  of  private  person  to  arrest  for,  1084. 

duty  of  private  person  to  asEOst  of&cer  in  suppresEdng,  and  in  nrntAing^ 

affrayers,  1084. 
indictment  for,  410,  411. 

AGRICULTURAL  OR  HORTICULTURAL  FAIRS, 

entering  grounds  without  paying  entrance  fee,  557. 
willful  mjury  to  property  there,  886. 

ALBANY  (CITY  OF), 

justices'  court  in,  963. 

courts  of  special  sessions  in,  1254, 1256-7.    See  Coubtb  of  Spbgial  Smsiobb. 
court  of  sessions  in.    See  Coubts  of  Sbsbiovs  ur  Couhtibs  othxb  thait  NsW" 
York  and  Kings. 

ALK    Seb  Excisb  Laws  ;  Violations  of  Excibb  Law. 

ALIENS, 

when  indictable  and  punishable,  564. 

AMBASSADORS,  &g., 

criminal  responsibility  of^  564,  566. 

AMBULANCES, 

stopping  or  obstructing,  556. 

AMENDMENT, 

of  indictment,  784. 

for  variance  between  allegation  and  proof,  784. 
terms  of ;  trial  how  to  proceed,  734. 
of  verdict,  802. 

allowed  in  matters  of  form,  802. 

not  in  matter  of  fact,  802. 

nor  after  it  has  been  recorded,  802. 
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MENBMENTS, 

statutes  of,  do  not  extend  to  criminal  proceedingB,  811. 

IfERICAN  SOCIETY  FOR  PREVENTION  OF  CRUELTT  TO  ANIMALS.    See 

Crubltt  to  Animals. 
arrests  by  agents  of,  467-8-9. 
powera  of  agents,  etc. ;  false  personation  of,  468. 

to  interfere  to  prevent  acts  of  cmelty,  46S. 
agents,  c^Bcers  or  members ;  interferance  with,  or  obstraction  of,  468. 

when  they  may  destroy  animal  found  abandoned,  468. 

when  they  may  take  cnarge  of  animal  and  vehicle,  468. 
fines,  penalties  and  foi'feitures,  468,  472. 
power  of  agent  designated  by  sheriff,  469. 

BfUSEMENT^.    See  Juoolbrs,  &c.  ;  Placbs  of  Pubuo  Amusbmbnt. 

what  are  forbidden  in  cities  and  incorporated  villages,  until  licensed,  1165-6. 
duty  of  officers  to  arrest  offenders,  &c.,  1166. 

NIMAI^.    See  Crubltt  to  Animals  ;  Hobsbs  ;  Milch  Cows ;  Racing  of  Animals. 
maiming  and  cruelty  to,  391,  892. 
poisoning,  or  admimstei-ing  poison  to,  892. 
racing  of,  near  court  house,  455. 
cioielty  to,  is  a  misdemeanor,  at  common  law  and  by  statute,  890,  891,  892, 

467,  468. 
maliciously  killing  or  wounding,  392,  467. 
neglect  of  disabled,  467. 

certain  words  in  statutes  relating  to,  defined,  469. 
shooting  of  pigeons,  when  not  prohibited,  469. 
injury  to,  in  city  of  New  York ;  putting  certain  substances,  &c.,  in  streets, 

469,  471. 
disabled  or  diseased  ;  selling  or  offering  to  sell,  using  or  exposing,  470,  515. 
keeping  milch  cows  in  unheslthv  places,  471. 

feeding  them  with  food  proaucing  unwholesome  milk,  471. 
transporting,  for  more  than  24  hours,  471. 
keeping,  &c.,  a  place  where  they  are  fought,  472. 
strays ;  presumption  of  dereliction,  943. 
unlaw^ifiy  running,  trotting  or  pacing  of,  1173. 

NSWER  IN  CHANCERY, 

when  evidence,  ana  against  whom,  860. 
how  proved,  860. 

POTHECARIES,  DRUGGISTS,  &c., 
neglecting  to  label  poisons,  464. 

duty  to  record  all  sales,  &c.,  of  poisons,  Ac.,  with  names  of  receivers,  465. 
when  not  to  sell  poison,  &c.,  without  attaching  label,  465. 
medical  prescriptions,  who  a]*e  and  who  are  not  authorized  to  prepare,  465, 466. 
punishment  for  violation  of  statute,  465. 
omitting  to  label  drugs,  or  labeling  them  wrongly,  465. 
selling  x)oison  without  recording  the  sale,  465. 

or  without  label,  466. 
refusing  to  exhibit  record,  466. 

PPEAL.    See  Coubt  of  Appbalb  ;  Courts  of  Spbclal  Sbssions  ;  Supbbmb  Court. 
when  allowed,  and  how  taken ;  to  what  courts,  825. 

1.  Who  may  appeal : 

defendant,  to  supreme  court,  826. 
people,  to  supreme  court,  826. 

upon  a  judgment  for  the  defendant,  on  demurrer  to  indictment,  826. 

upon  an  onler  of  the  court,  arresting  judgment,  826. 

2.  Parties,  how  designated,  826. 
8.  In  what  cases,  generally,  826. 

from  supreme  court  to  court  of  appeals,  826,  829. 
may  be  taken  as  a  matter  of  right,  827. 
4.  When  and  how  to  be  taken ;  notice  of,  827. 
within  what  time,  827. 
mode  of  taking,  827. 
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Appeal  by  defendant,  827. 
by  the  people,  827. 

5.  When  perfected,  827. 

6.  Transmitting  papers  to  appellate  conrt,  827. 

7.  Stay  of  pro^edings, 

on  appeal  by  the  people,  827. 
on  appeal  m)m  conviction,  827. 

m>m  affirmance  of  conviction,  828. 

stay  to  be  granted  only  on  notice,  838. 

effect  of  the  stay,  828. 

8.  To  court  of  appeals,  829. 

hi  what  dases,  generally,  829. 
return  to  be  filed  with  clerk,  829. 
stay  of  proceedings  upon,  829. 
arg^ument  of,  829. 

9.  To  supreme  court,  829. 

when  defendant  may  appeal,  829. 

jurisdiction  of  court,  829. 

stay  of  proceedings,  829. 

return,  where  to  be  sent,  829. 

from  court  of  sessions,  affirminc*  conviction  in  special  seadonay  829. 

judgment  of  supreme  court  is  final,  829. 

proceedings  to  carry  it  into  effect,  830. 
argument  of,  So. 

from  a  conviction,  court  may  grant  new  trial»  787. 
diflmiasingy 

for  irregularity,  880. 
for  want  of  return,  830. 
argument  of, 

in  supreme  court,  notice  ot,  831. 
in  court  of  appeals,  notice  of,  831. 
papers  upon,  831. 
when  argument  necessary,  831. 
counsel,  831. 

presence  of  defendant  unnecessary,  831. 
judgment  upon,  832. 

technical  errors  or  defects ;  exceptions,  832. 
nature  of ;  when  new  trial  ordered,  832. 
reversal  of  conviction,  832. 
affirmance  of  conviction,  832. 
how  entered  and  remitted,  832. 
papers  on  api)eal  to  remain  of  record,  833. 
when  jurisdiction  of  appellate  court  ceases,  833. 
to  court  of  sessions,  from  orders  of  magistrates,  in  cases  of  bastardy,  1196. 
firom  courts  of  sjyecial  sessions  to  court  of  sessions,  1253, 1262. 
from  judgment  of  outlawry,  18. 

APPEAR/LNCE, 

on  trial  of  indictment,  743,  759. 

for  judgment,  805. 

felon  cannot  be  tried  without  appearing  m  person,  759. 

for  offenses  less  than  felony,  may  be  by  counsel,  759. 

upon  examination,  1033. 

in  cases  of  summary  convictions,  1216, 1225. 

APPRENTICES, 

selling  or  giving  strong  or  spirituous  liquors,  &c.,  to,  prohibited,  581, 1207. 

penalty,  how  recovered,  1207. 
proceedings  in  complaints  by,  and  against  them,  1272.    See  Sfboial  Pbocsbd- 

nros. 


ARBITRATORS, 

attempting  to  corrupt,  460. 
promiping"  award,  351. 
accepting  bribe,  351. 
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tMED  PERSONS, 

ponifihment  of  armed  and  disgxiifled  persoiiBy  on  conviction  fbroonspiracyy  riot, 

&c.,  447. 
persons  found  armed,  with  intent  to  commit  larceny  or  felony,  how  imnished, 
522. 

;RAIGNM£NT.    See  Ikdioimkht  ;  Ivbavitt  ;  Judoxrht. 
definition  and  objects  of,  718. 
upon  indictment,  718,  719. 

before  what  court,  719. 

appearance  ;  whether  in  person,  or  by  coxmsel,  710. 

if  in  custody,  defendant  may  be  brought  up,  T19. 

consequences  of  failure  to  appear  for,  719. 

how  made,  719. 

if  misnomer  be  alleged,  719. 

time  to  answer ;  answer,  719. 

motion  to  set  aside  indi<^ent,  719. 

plea  of  insanity,  720. 

proceedings  thereon,  720-1-2-8. 
Ibr  judgment,  807. 

defendant  must  be  asked  if  he  have  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced,  807. 

what  causes  may  be  shown,  808. 

when  it  will  be  presumed,  on  review,  that  the  usual  fonnalities  were  com- 
plied with,  807. 

if  no  sufficient  cause  shown,  judgment  to  be  pronounced,  808. 

EEST, 

at  ccmfmon  law  and  by  statute, 
defined,  1068. 
who  is  liable  to  arrest,  1058. 

aU  persons,  without  distinction,  when  accused  of  a  capital  or  other 
offense,  1058. 
who  may  arrest,  1061. 

agents  of  N.  Y.  Society  for  the  Suppression  of  Yice,  1058. 
agents  of  the  American  Society  for  tiie  Suppression  of  Yice^  1058. 
for  what  offenses,  1059. 
time  and  place  of  making,  1059. 

at  any  time  in  the  day  or  night,  1059. 
or  on  Sunday,  1059. 
may  be  made  in  anv  place,  1060. 
manner  of  making,  1060. 
1.  B^  warrant,  1060. 

issued  by  justices  of  the  peace,  1061. 
by  whom  to  be  executed,  1061. 
whei-e  to  be  executed,  1061-2. 
continues  in  force  until  fully  executed,  1062. 
person  arrested  must  be  the  one  intended,  1062-8. 
regularity  of  process,  1063-4. 
notification  of  officer's  authority,  1064. 
showing  or  stating  substance  of  warrant,  1064-6. 
conmuuiding  assistance,  1065, 1066. 
penalty  for  refusing,  1066. 
assistants  protected  if  officer  is,  1066. 
power  of  officer,  in  case  of  resistance,  1066. 
breaking  ojwn  doors  and  windows  to  arrest,  1078. 
when  accused  is  already  in  prison,  1067. 
duty  of  officer  after  making  the  arrest,  1067-8-9, 1070. 

carrying  prisoner  before  justice  of  town  or  dty  where  offense 

waa  committed,  1070. 
when  he  has  no  right  to  re-arrest,  alter  discharge,  1070. 
escape  or  flight  of  prisoner,  1070^1-2. 
time  of  detention  of  prisoner,  1072. 
return  of  warrant,  1073. 
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2.  By  an  officer,  without  warrant,  1078  to  1084. 

what  officers  authorized  to  arrest  without  warrant,  1078-4, 1076-8. 
breaking  open  doors  and  windows,  to  arrest,  1080  to  1088. 
aiding  a  prisoner  in  escaping  from  officer,  1084. 
8.  By  private  persons,  without  warrant,  1084. 
when  made  their  dutu,  by  law,  1084. 
for  felonies  committed  in  their  presence,  1084. 
aiter  indictment  found,  1084. 
in  assisting  officers,  or  quelling  affiray,  1084. 

not  protected  if  officer  has  no  authority,  1084. 
cannot  arrest  for  an  affray  after  affnj  is  over,  1085. 
when  pennitted,  by  law,  1086. 

on  probable  suspicion  of  felony  by  some  one,  1086. 

may  direct  a  peace  officer  to  arrest,  1086. 
of  a  person  found  attempting  to  commit  a  felony  in  the  night, 

1087. 
not  for  a  mere  affiray  or  breach  of  the  peace,  after  it  is  over, 

1085-6. 
one  actually  committing  a  breach  of  the  peace,  1086. 
to  prevent  the  commission  of  a  crime,  by  a  lunatic,  etc,  any 
one  may  seize  him,  1087. 
so  as  to  any  person  whom  he  shall  see  alxmt  to  commit  a 
felony,  etc.,  1087. 
interference  to  prevent  fiehting,  1087. 
right  to  break  open  doors  and  windows,  to  arrest,  1086-7. 
when  they  must  give  notice  of  their  intention,  1087. 
arrest  cannot  be  made  legal  by  a  subsequent  warrant,  1087. 
what  arreetor  should  do  with  prisoner,  after  the  arrest,  1087. 
rescuing  prisoner  from  aiTest,  1084. 
aidinfip  him  in  escaping,  or  attempting  to  escape,  1084. 
b^  officers  under  pretense  or  color  of  process,  454. 
discharge  from  arrest,  not  anthorizefl  after  recognizance  to  appear,  1120. 
nor  is  re-arrest  allowed,  after  discharge  upon  recognizance,  1120. 
under  Code  of  OrimincLl  Procedure^ 
arrest  defined,  1058. 
who  may  aiTest, 

peace  officer,  under  a  warrant,  1058. 
peace  officer,  without  a  warrant,  1058. 
a  private  person,  1058,  1085. 
when  arrest  may  be  made,  1059,  1061. 
how  an  arrest  is  made,  1060. 

no  further  restraint  allowed  than  is  necessary,  1060. 
every  one  bound  to  aid,  1061-6. 

officer  to  state  his  authority,  and  show  warrant,  1061-4. 
ffight  or  forcible  resistance,  1061. 
must  be  made  forthwith,  1062. 

when  officer  may  break  open  a  door  or  window,  1066-7. 
defendant  to  be  taken  before  ma^iistrate,  without  unnecessary  delay,  1067- 
may  give  bail  at  any  hour  of  the  dav  or  night,  1067. 
in  cities  of  New  York  and  Brooklyn,  1067. 
prisoner  taken  before  a  magistrate  other  than  the  one  who  issued  the 

warrant,  1068. 
before  what  magistrate  prisoner  is  to  be  taken,  1069, 1073. 
by  peace  officer,  without  a  warrant,  1074. 

may  break  in,  if  admittance  be  refused,  1074. 

when  he  may  airest  at  night,  1074. 

to  state  authority,  and  cause  of  arrest,  1074. 

may  take  a  person  arrested  by  a  by-stander,  for  breach  of  tha 
peace,  1075. 
for  offenses  committed  in  magistrate's  ))resence,  1075. 
right  of  officer,  without  warrant,  to  break  open  doors  and  windowsr 

1078-9,  1081. 
by  private  person,  when  allowed,  1085. 
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most  inform  the  party  of  the  cause  of  arrest,  1085. 

exception,  10)85. 
most  immediately  take  prisoner  before  a  magistrate,  or  deliver 
him  to  a  peace  officer,  1085. 
peace  officer  may  arrest  and  pursue  person  disguised,  1085. 
may  require  aid,  1085. 

neglect  or  refusal  to  aid,  a  misdemeanor,  1085. 
magistrate  may  depute  an  elector  of  the  county  to  arrest  person 
disguised,  1085. 
if  name  of  person  be  not  known,  fictitious  name  may  be 
used,  1085. 
retaking,  after  escape  or  rescue,  1086. 

may  be  at  any  time,  or  in  any  place  in  the  state,  1086-8. 
when  pursuer  may  break  oi)en  doors  and  windows,  to  retake, 
1086-8. 
under  PeruU  Code^ 

making  arrests,  &c.,  without  lawful  authority,  a  misdemeanor,  1058. 
refusing  to  make  an  arrest,  when  a  misdemeanor,  1058. 
delaying  to  take  person  arrested  before  a  mag^trate,  when  a  misde- 
meanor, 1068. 
arrest  and  examination  of  offenders,  1024. 


OF  JUDGMENT, 
at  eommon  law,  and  by  atatuUf 

groimds  for,  may  be  alleged  on  pronouncing  sentence,  807. 
what  grounds  or  causes  may  be  ur^red  for,  810. 

are  confined  to  objections  which  arise  upon  the  record  itself,  and 
which  make  the  proceedings  apparently  erroneous,  810. 

want  of  certainty  in  indictment,  811. 

essential  defects  in  indictment,  811. 

defects  in  any  part  of  record,  811. 

objections  which  would  have  been  fatal  on  demurrer,  812. 
motion  for,  may  be  made  at  any  time  before  sentence  is  actually  pro- 
nounced, 812. 
when  court  ma^  itself  arrest  the  judgment,  812. 
effect  of  arresting,  812. 
that  crime  is  barred  by  statute  of  limitations  Is  no  ground  for  arrest,  812. 

neither  is  a  variance  between  an  indictment  and  proofs  813. 
no  bar  to  new  indictment,  812. 
under  Code  of  Criminal  Procedure^ 

motion  in  arrest  defined ;  upon  what  defects  founded,  811. 

court  may  arrest  judgment  without  motion,  812. 

motion  when,  and  how,  made,  812. 

defendant,  when  to  be  held,  or  discharged,  812. 

when  former  verdict  no  bar  to  a  new  kidictment,  812. 

on  appearing  for  judgment,  808. 

SENALS, 

entering,  to  take  arms,  amunition,  Ac.,  or  taking  them,  476,  499. 

SON, 

at  common  law,  defined,  145. 
is  now  a  statutory  offense,  145. 

conmion  law  punishments,  formerly  applicable,  are  now  prohibited,  145. 
by  the  Revised  StatiUes^  is  divided  into  four  degrees,  145. 
1st  degree  defined,  145. 

setting  fire  to,  or  burning,  147. 

must  be  willful  and  malicious,  148. 

must  be  the  dwelling-house  of  another,  and  some  human  being  in  it, 
146,  148. 

must  be  in  the  night,  149. 

burning  one's  own  house,  146. 

when  conviction  may  be  had  for  an  attempt,  150,  155,  156. 

design  to  produce  death  not  necessary,  146. 
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indictment,  148, 150-1-2. 

evidence,  152. 

punishment ;  imprisonment  in  state  prison  for  life»  146* 

what  constitutes  a  burning,  147. 
2d  degree  defined,  152-8-4. 

inhabited  dwelling  must  be  endangered,  168. 

setting  fire  to  one%  own  house,  154. 

punisnmenty  154. 
3d  degree  defincMl,  154. 

punishment,  155. 
4th  degree  defined,  156-7-8. 

punishment,  158. 
by  the  Penal  Code,  is  divided  into  three  degrees,  145. 
1st  degree  defined,  146. 

is  no  longer  a  capital  offense,  145. 

punishment ;  imprisonment  for  not  less  than  ten  years,  146* 

**  dwelling-house  **  defined,  148. 
2d  degree  defined,  153. 

punishment ;  imprisonment  for  not  less  than  seven,  nor  more  thaa 
'     fifteen,  years,  154. 
8d  degree  defined,  155. 

punishment ;  impiisonment  for  not  more  than  seven  yean,  165. 
provisions  of  Penal  Code  applicable  to  all  the  degrees,  1&. 

intent  to  destroy  buildmg  requisite,  155. 

contiguous  buildings,  155. 

''night-time  "  and  '* dwelling-house  **  defined,  156. 

"  biulding  **  defined,  156. 

<•  inhabited  building**  defined,  156. 

ownership  of  building,  156. 

ASSAULT.     See  Assaults  and  Battbbibb. 
defined,  132,  133,  411. 
with  intent  to  ravish.    See  Rafb. 
words  do  not  amount  to,  133. 

to  constitute,  no  direct  attempt  at  violence  is  neceBsaxy,  188. 
every  battery  includes,  133. 
with  intent  to  rob.    See  Robbxrt. 
to  steal,  801-2. 

ASSAULTS  AND  BATTERIES, 

1.  At  common  law  and  by  statutef 

assavUf  defined,  132,  411. 

what  constitutes,  411,  412,  413,  417,  418. 
batterVf  defined,  414. 

what  constitutes,  414. 
indictment,  414. 
evidence,  414. 

what  defendant  may  prove,  in  his  defense,  415,  416,  417* 
punishment,  415. 

2.  Under  Penal  Ck>de, 

aaaavUs  divided  into  three  degrees : 
1st  degree  defined,  411. 
how  punished,  412. 
2d  degree  defined,  412. 
how  punished,  412. 
3d  degree  defined,  412. 
how  punished,  418. 
8.  Under  Code  of  Criminal  ProeedurCf 
jurisdiction  of  the  offense,  413. 

ASSAULTS  WITH  INTENT  TO  COMMIT  FELONIBS^ 
what  are  such,  144. 
indictment,  414. 
punishment,  144. 
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3AULT8  WITH  DANGEROUS  WEAPONS,  380. 

5AULT8  WITH  DEADLY  WEAPONS, 
defined,  132,  411,  135. 
punishment,  132,  412, 135. 

shootingf,  or  attempting  to  shoot  at,  another,  188, 184y  186 
by  other  means  likely  to  produce  death,  134. 
intent  to  kill,  maim,  ravish,  or  rob,  134. 

assault  with  such  intent,  when  not  a  felony,  185. 

indictment,  135. 
throwing  vitriol,  135. 
are  felonies,  135. 

assault  with  knife,  dirk,  dagger,  &c,  185, 141. 

shooting  off  or  discharging  ur-g^on,  pistot  or  other  fire-anns,  185, 141. 
indictment,  136,  141. 
verdict  of  jury,  136,  141. 
intent  to  maim,  136,  137. 

to  ravish,  137. 

to  rob,  137. 
attempt  to  conmiit  any  burglary,  larceny  or  other  felony,  188. 

punishment,  138. 
resisting  the  execution  of  legal  process,  189. 
evidence,  141. 

SISTING  PRISONERS  TO  ESCAPE,  355.    See  Ebcafb. 

rSMPTS  TO  COMMIT  CRIMES, 

when  indictable  and  punishable,  12, 14,  440. 
arrest  by  peace  officers,  12. 
what  are  such,  12,  13,  14. 
conviction  for,  12. 

where  crime  is  consummated,  14. 

crime  consisting  of  different  degrees,  12, 14, 15. 
to  commit  any  bursary,  larceny  or  other  felony,  138. 
to  escape  from  prison,  353. 
to  extort  money,  &c.,  441. 
to  corrupt  jurors,  arbitrators  or  referees,  .460. 
to  commit  robberv  by  means  of  threatening  letters.    See  Robbbbt. 
when  unsuccessful,  14,  440. 
indictment,  12,  14. 
punishment,  12,  18, 14. 

(And  see  the  several  crimes  her^  enumerated.)    ^ 

FEMPTS  TO  EXTORT  MONEY,  &o.,  BLACKMAIL, 
at  common  law,  and  by  statutef 

definition ;  punislunent,  441. 
under  the  P&naiCodet 

blackmail ;  definition ;  punishment,  441. 

sending  or  delivering  threatening  letters,  441.  « 

when  sendinfi^  deemed  complete,  442. 
written  threat;  (Slivering,  &c.,  a  misdemeanor,  441. 
attempt  to  extort  bv  verbal  threats,  442. 
unlawnil  threat  referring  to  act  of  third  person,  442. 

X)RNEYS.    See  Barratry. 

bu^g  claims  or  demands  for  prosecution,  444,  445,  446. 

guilty  of  deceit  or  collusion,  52S,  529. 

for  what  misconduct  punishable  by  courts  of  record,  528. 

punishment ;  forfeiture  of  treble  damages,  529. 
persons  assuming  to  be,  and  acting  as  such  without  authority,  528. 
removal  or  suspension,  528. 

effect  of,  528. 
punishment  for  deceit,  &c.,  528. 

for  willful  delay,  Ac.,  528,  529. 
not  to  lend,  or  permit  n^e  of  his  name,  528,  529. 
certain  loans  l)y,  prohibited,  529. 
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ATTORNEYS— Owfintttfd.  |  ^ 

penalty ;  limitation,  529. 
partner  of  dLBtrict-attorney,  &c.y  529. 

penalty ;  limitation,  529. 
buying  demands,  for  suit,  580. 
receiving  claims,  530. 

fbrbidden  to  defend  certain  proaecutions,  580. 
may  defend  themselves,  530. 
privileged  communications,  made  to  them,  904-5. 

ATTORNEY-GENERAL, 

duty  to  attend  teinns  of  oyer  and  terminer,  634. 
to  prosecute  for  certam  indictable  offenses,  685. 

to  cause  persons  indicted  for  certain  offenses  to  be  brought  to  trial«  686. 
duty  to  prosecute  for  bribery,  348. 

AUCTIONS, 

selling  goods  by,  in  violation  of  auction  law,  522. 

sales  at,  by  whom  to  be  made,  523. 

sales  by  unauthorized  person  a  misdemeanor,  528. 

how  punished,  523. 
penalties  for  violations  of  statute,  523. 
mock  auctions,  523-4. 

are  misdemeanors,  524. 

how  punished,  524. 

AUCTIONEERS, 

neglecting  to  make  certain  reports,  473. 
who  are  authorized  to  sell,  523. 
fraudulent  conduct  by,  how  punished,  623« 
neglect  to  file  copy  of  bond,  &c.,  523. 
seUing  without  fihng  bond,  623. 

AUTREFOIS    ACQUIT, 

plea  of,  when  proper,  727. 

AUTREFOIS  CONVICT, 

in  what  cases  it  may  be  pleaded,  780. 
plea  of,  what  should  be  stated  in,  730. 

AVERMENTS, 

in  indictment ;  distinction  between  material  and  immaterial,  841« 
what  may  be  treated  as  surplusage,  841. 
negative  aqd  affirmative ;  proof  of,  845. 

B. 

BACKING  WARRANTS.    See  Iinx>RSBMBNT ;  Warrants  of  Arbot. 

BAIL.    See  iKDicrifBNT ;  Lbttiitg  Offenders  to  Bail. 
at  coTTtmon  law,  and  by  statvte, 
definition,  1120. 

to  persons  in  execution  on  a  judgment  or  conviction,  not  allowed,  1130. 
*  nor  between  conviction  and  judgment,  1130. 
between  conviction  and  sentence,  penalty  of  recognizance  may 
increased,  1130. 
what  courts  may  let  to  bail,  1130,  773. 
what  officers  may  let  to  bail,  1130. 
fu]*ther,  or  new  baU,  when  it  may  be  requii*ed,  1134. 
power  of  bail  over  principal,  1139. 

principal  deemed  in  his  custody,  1139. 

may  take  principal  for  surrender,  at  any  time,  and  in  any  place,  1] 

may  break  open  doors  to  take  him,  1140. 

in  surrendering  may  command  the  assistance  of  officers,  1140. 

may  depute  another  person  to  take,  1140. 

executor,  &c.,  of  bail  may  surrender  principal,  1140. 
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bail,  how  affected  by  acquittal  or  condemnation  of  principal,  1141. 

by  conduct  of  principal  on  his  trial,  1141. 
payment  of  penalty  b^,  does  not  excuse  principal  from  punishment,  1141. 

principal  still  continues  amenable  to  the  law. 
liabi&ty  of  principal  to  bail,  for  repayment  of  x>enalty,  1141. 
contribution  between  sureties,  1141. 
when  bail  will  be  dischaived,  1139. 

where  performance  of  condition  to  appear  becomes  impoeedble,  1189. 

when  to  be  called  on  their  recognizances,  1142. 
when  bail  may  be  discharged  by  favor  of  the  court,  after  forfeiture,  1139. 
undfflr  Code  of  Criminal  Procedure, 

order  for  admitting  to  bail,  on  commitment,  1111. 

admission  to  bail  defined,  1120. 

when  defendant  is  held  to  appear  for  examination,  by  whom  bail  may  be 

taken,  1120. 
taking  bul  defined,  1120. 
amount  of;  1120, 1132,  1135. 
when  defendant  can  not  be  admitted  to,  except  by  a  judge  of  the  supreme 

court,  or  by  a  court  of  oyer  and  terminer,  1121. 
for  what  charges  defendant  may  be  admitted  to  bail  before  conviction* 
1121. 

as  a  matter  of  right,  in  cases  of  misdemeanor,  1121. 

as  a  matter  of  d&cretion,  in  all  other  cases,  1121. 
for  appearance  before  magistrate,  on  examination,  1121. 

at  the  trial  court,  on  oeing  held  to  answer,  1121. 
after  indictment,  1121. 
after  conviction,  and  upon  appeal  ;  nature  of,  1122. 

when  a  matter  of  right,  and  when  a  matter  of  discretion,  1122. 

undertaking  of  bail ;  condition  of,  1122. 
who  may  admit  to  bail,  on  defendant  being  held  to  answer,  1123. 

after  the  retura  of  dei>omtions,  &c..  to  trial  court,  1123. 

order  made  by  court ;  form  of,  1124. 
when  admission  to,  may  be  vacated  by  trial  court,  1124. 
decision  of  trial  court,  in  granting  or  denying,  when  final,  1124. 
qualifications  of  bail,  1125. 

notice  to  district-attorney,  of  taking  and  justification  of  bail,  1125. 
notice  of  application  for,  in  cities,  when  to  be  given  to  district-attoniey  ; 

form  of,  1125. 
sureties,  how  to  justify,  1126. 
on  allowance  of  bail,  &c.,  defendant  to  be  discharged,  1126. 

form  of  discharge,  1126. 
if  disallowed,  defendant  to  be  detidned  in  custody,  1126. 
deposit  instead  of  bail,  1127. 

when  and  how  made,  1127. 

may  be  made  after  bail  given,  1127. 

bail  may  be  given  after,  11^. 

how  applied,  1128. 

refunaing  of,  on  surrender,  1140. 
on  re-commi&ient,  after  forfeiture,  1128. 

in  what  cases,  1128. 

order  for  re-commitment,  contents  of,  1128. 

defendant  may  be  arrested  in  any  county,  1128. 

for  failure  to  appear  for  judgment,  defendant  must  be  re-committed  ta 
custody  of  officer,  1128. 

for  other  cause,  he  may  be  admitted  to  bail,  1129. 
bail,  in  such  cafie,  by  whom  to  be  taken,  1129. 
form  of  the  undertaking,  1129. 
qualifications  of  bail,  1129. 
further,  or  ^ew,  bail,  1135. 
what  courts  may  let  to  bail,  1130-1. 

oyer  and  terminer,  1130. 

courts  of  sessions,  in  counties  other  than  New  York  and  Kings,  1130» 
what  officers  may  let  to  bail,  1130-1. 
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jucUres,  1130-1. 

captainB  or  sergeants  of  police,  1131. 

amount  of,  when  taken  bv  them,  1132. 
surrender  of  defendant,  by  himself  or  bail,  1140. 
order  that  bail  be  exonerated,  1140. 
for  the  purpose  of  surrender,  bail  may  ari'est  principal,  or  authorise 

another  to  arrest  him,  1140. 
reftmding  deposit,  on  surrender,  1140. 
in  courts  of  special  sessions,  1249, 1256.    See  Courts  of  Sfbcul  SBSSion. 
in  supreme  court,  on  appeal  firom  court  of  sessions,  1265. 
BAILEE, 

misappropriation  of  property  by,  263,  266. 

BANKING  CORPORATIONS.  See  Fbaudulbitt  Ivsolybvcdib  bt  Corporatxovs,  &C. 

BARRATRY, 

1.  At  cmninon  law,  and  by  statutef  444. 

2.  Under  the  Peiuxl  Code^ 

defined,  444. 

Sroof  of,  444. 
efense,  444. 
buying*  demands  for  suit,  by  an  attorney,  445. 
baying  demands  by  a  justice  or  constable,  445. 

promising  rewards  for  claims  delivered  for  collection*  446* 
forfeiture  of  office,  445. 

receiving  claims,  in  what  cases  allowable,  446. 
prosecuting  in  person,  446. 

offender  not  excused  from  testifying  as  a  witness,  446. 
but  his  testimony  not  to  be  received  against  him,  446. 
8.  Under  Code  of  OivU  Procedure, 

attorney  not  to  buy  claim,  444.  _ 

not  to  promise,  or  procure  to  be  promised  or  given,  a  valuable  consli^B 
eration,  for  placing  in  his  hands  a  demand,  for  the  purpose  or — 
prosecution,  444. 
punishment,  444. 

receiving  securities,  &c„  in  payment  of  a  debt,  or  for  services,  c^= 
remittance,  not  prohibited,  444. 
person  prosecuting  an  action  in  person,  445. 

BASTARDS.    See  Bastabdt. 
definition  of,  1184. 
who  are  liable  for  support  ot,  1135. 
proceedings  before  magistrates  respecting,  1191,  &c. 

BASTARDY, 

proceedings  in,  are  of  a  quasi  criminal  character,  and  are  regulated  by  sta-T^ 

ute,  1184. 
provisions  of  Revised,  and  other,  Statutes,  1185. 

removal  of  mother  prohibited ;  how  supported  after  removal,  1185. 
proceedings  to  compel  support  of  mother  and  cliild,  by  town  or  coun^ 

from  which  they  were  removed,  1185. 
proceedings  against  father  or  mother  absconding,  &c.,  1185. 
mother  and  bastard,  how  to  be  supported,  1186. 
mother  and  child  not  to  be  removed  without  her  consent,  1186. 
when  overseers  to  notify  superintendents,  of  bastardy,  1186. 
support  of  mother  and  child  to  be  provided  for  by  superintendents,  1186. 

until  they  do  so,  duty  of  overseers,  1186. 
mother  and  bastard  to  be  supported  by  overseers,  whether  chargeable  to 

town  or  not,  1187. 
money  received  from  parents  of  bastard,  1187. 

how  to  be  disposed  of,  1187. 
settlement  of  bastards ;  how  determined,  1187. 

proceedings  for  that  purpose,  1188. 
order  of  justice  of  the  peace  iot  support  of  bastard  and  mother,  and  fixing 

the  amount,  1188. 
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when  bastard  and  mother  to  be  removed  to  poor-house,  1189. 
penalty  on  superintendents  and  overseei-s  for  n^lect,  1189. 
compromise  with  putative  fathers,  for  support  of  bastard,  1189. 
m  city  of  New  York,  1189. 

when  mother  to  receive  money,  or  a  weekly  allowance,  1190. 
penalty  upon  officers,  for  negflect  or  refusal  to  oeliver  over  bonds,  1190. 
uabiUty  of  justice  of  the  peace,  for  indorsing  warrant,  1190. 
proceedings  in  case  of  death,  &c.,  of  justice  issuing  warrant,  1190. 
proceedings  when  a  county  charge,  1190. 
fees  of  justices  of  the  peace  in,  981,  1191. 
evidence  to  obtain  order  of  filiation,  1197. 
bastardy  in  city  and  county  o^"  New  York,  1191. 
prosecution  of  bonds  or  undertakings,  1191. 
provisions  of  Code  of  OrimincU  Procedure,  1191. 
definition  of  a  bastard,  1184. 
who  are  liable  for  support  of,  1185. 

when  bastard  chargeable  to  the  public,  is  bom  or  likely  to  be  bom,  1191. 
application  to  be  made  to  a  justice  of  the  peace,  or  police  justice, 
1191. 
examination  by  magistrate,  and  warrant  against  the  father,  1191. 
justice  designated  as  a  magistrate,   and  person  proceeded  against  as 

defendant,  1192. 
warrant,  when  to  be  served  in  another  counhr,  1192. 
magistrate  in  another  county  may  take  undertaking,  for  support  of  bas- 
tard and  mother,  or  for  appearance  of  the  defendant  at  the  sessions, 
1192. 
on  giving  undertaking,  defendant  to  be  discharged,  1192 
warrant  and  undertaking  to  be  delivered  to  officer,  and  returned  to 

magistrate  granting  waiTant,  1192-3. 
if  undertaking  not  given,  defendant  to  be  taken  before  magistrate 

who  issu^  warrant,  1193. 
before  what  magistrate  in  the  same  county,  defendant  is  to  be  taken, 

when  magistrate  issuing  warrant  is  unable  to  act,  1193. 
magistrate  to  associate  with  himself  another  magistrate,  and  they  to 
examine  the  matter,  1193. 
adjournment  of  examination  ;  security  from  defendant,  1193. 
determination  of  the  case,  and  order  of  the  magistrates,  1193. 
defendant  to  pay  the  costs,  and  give  undertaking  for  supix)rt 
of  bastard  and  mother,  or  for  appearance  at  sessions,  1194. 
on  giving  undertaking,  defendant  to  be  discharged,  1194. 

otherwise  to  be  committed,  1194. 
commitment  during  examination,  1194. 
proceedings  by  magistrate  when  security  is  given  on  arrest  out  of  the 
county,  1195. 
examination  in  such  case,  and  order  thereon,  1195. 
magistrate  may  compel  mother  to  disclose  father  of  bastard,  1195. 

proceedings  if  she  refuse,  1195. 
if  mother  possesses  property,  two  magistrates  may  make  an  order  that 
she  pay  for  the  support  of  the  child,  1195. 
proceedings  if  she  do  not  comply,  1195. 
magistrates  may  reduce  the  amount  directed  to  be  paid  by  the  father  or 
mother,  1196. 
court  of  sessions  may  reduce,  or  increase  It,  1196. 
proceedings  against  father  or  mother  absconding,  &c.,  1196. 
appeals  from  orders  of  two  magistrates,  to  court  of  sessions,  1196. 
who  may  appeal,  and  in  what  cases,  1196. 
how  taken,  1196. 

papers  to  be  transmitted,  by  magistrates,  to  court  of  sessions,  1196. 
proceedings  in  court  of  sessions  on  appeal,  1196-7. 

enforcement  of  undertakings  for  support,  or  for  appearance  on 
appeal,  1197. 
jurisdiction  of  courts  of  sessions,  in  counties  other  than  New  York 
and  Kings,  1197. 


Indsx. 

BASTARDY— Cbn^intMM^ 

if  order  of  filiation  be  vacated,  except  on  the  merits,  ma^tratee  may  pr^ 
ceed  anew,  1197. 

BATHING  PLACES, 

proprietors,  &c.,  neglecting  to  maintain  surf  or  life  boats,  &c.,  656. 

BATTERY.    See  Assaults  avd  Battbribs. 
definition  of;  183,  414. 
includes  an  assault,  133. 
what  acts  amomit  to,  414. 

BAWDY-HOUSES.    See  Dibobdbrlt  Housbb. 

keeping,  is  a  misdemeanor,  at  common  law,  893»  488-0. 
letting  nouses  to  be  used  as,  898. 

keeping  by  lessee,  forfeits  his  lease,  398. 
married  woman  punishable  for  keeping,  591. 
keepers  of,  are  classed  among  disoraerly  persons,  1154. 
under  Penal  Code, 

keeping  a  house  of  ill-fame,  or  assignation,  U  a  misdemeanor,  398. 

letting  or  permitting  a  building  to  be  used  for  such  purpose,  is  a  misde- 
meanor, 398. 

BEGGARS  AND  VAGRANTS, 

provisions  of  Revised  Statutes,  relative  to,  are  abrogated,  1144. 
m  City  of  New  Tarkf  all  able-bodied  or  sturdv  beg^prs,  who  apply  for  alms, 
&c.,  persons  wandering  abroad  and  begging,  &c.,  are  to  be  deemed 
vagrants,  1145. 
various  other  persons  enumerated  as  vagrants,  1145  to  1151. 
duty  of  peace  oflicers  to  arrest  and  carry  before  magistrate,  for 

tion,  1151. 
magistrate,  when  to  make  up,  and  mgn  and  file  a  record  of  conviction,  1151^ 

commitment  of  offender,  1151. 
warrant  of  commitment,  1151. 
of  females,  1151. 
by  board  of  public  charities,  &c.,  1151. 

discharge  by,  1151. 
of  children  to  certain  incorporated  institutions,  1152. 
discharge  of  vagrant,  1152. 
vagrant  children ;  where  to  be  sent,  1148. 
to  be  removed  fi-om  poor-house,  1148. 
vagrant,  truant  or  disorderly  children  under  age  of  16 ;  where  to  be  commit 

ted,  1148. 

vagrant  and  criminal  female  children,  1149. 
mendicant  and  vagrant  children,  1149. 
children  found  begging,  &c,  1147-9. 
summary  pi*ocee(hngs  on  trial  of  vagrants,  1149, 1150. 
who  authorized  to  aiTest,  1150. 

time  of  detention,  1150. 
search  of  vagrant,  11.50. 

persons  appearing  disguised  and  armed,  when  to  be  deemed  vagrants,  1152?- 
1146. 
provisions  for  their  airest,  conviction,  and  punishment,  1153. 
powers  and  duties  of  magistrates,  1152-3. 
of  peace  officers,  llS. 

right  to  call  for  assistance,  1153. 
provisions  of  (S)de  of  Criminal  Procedunt 
who  are  vagrants,  1144, 1154. 
proceedings  before  magistrate,  1145. 
child  committed,  how  kept,  1145. 

peace  officers,  when  to  arrest  for  examination,  1054, 1145. 
vagrant,  when  to  be  convicted,  1146. 

certificate  of  magistrate,  constituting  record  of  conviction,  to  be  filed*  1146^  <- 
warrant  of  commitment,  1146. 
children  begging,  how  disposed  of,  1146. 
peace  officers  to  arrest  and  pursue  a  person  disguised,  1054, 1146. 
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private  citizen  may  do  so,  without  warrant,  1147. 
peace  officer  may  i^uiiv  aid,  1147. 
neglect  to  aid  peace  officer,  a  misdemeanor,  1147. 
who  may  be  deputed  to  ai-iiest  vagi*ant,  1147. 

if  name  of  vagrant  be  not  known,  how  to  be  described  in  warranty  &c., 
1147. 
ptovisions  of  PtiJicU  Code, 

children  found  begging,  receiving  or  soliciting  alms,  &c.,  when  to  be 
arrested  and  bi-ought  befoi*e  coui*t  or  magistrate  as  vagrants,  &c., 
1147. 
commitment  or  disposition  of,  1148. 

by  what  officers  or  agents  to  be  aiTested  and  bi*ought  before  court  or 
magistrate,  1148. 
Code  does  not  affect  any  provisions  of  law  relating  to  vagrants,  unless 
inconsistent  with  it,  1150. 

EGGING, 

when  childi*en  found  begging,  may  be  arrested  as  vagrants  or  disorderly  per- 
sons, 130-1,  1147-8. 

BLIEF.    8ee  Rbugious  Bbubf  ;  Evidbxcb. 
of  witness,  as  to  personal  identity,  854. 
that  he  is  interested,  893. 
religious  belief ;  defect  of,  as  a  ground  of  incompetency,  891. 

BNCH  WARRANT, 

when,  and  by  whom,  to  be  issued,  683. 

to  whom  directed,  683, 1053. 

when  served  in  another  county,  to  be  indorsed,  683. 

service  of,  684,  10.53. 

pi*oceeding8  before  magistrate  of  another  county,  684. 

ordeiing  defendant  into  custody,  or  inci*easing  bail,  684. 

commitment,  or  bench  warrant,  when  to  issue,  684. 

may  lie  directed  to,  and  executed  by,  constable,  1053. 

ST8, 

when  unlawful,  1171. 

depending  upon  race,  1171. 

upon  any  gaming  by  lot  or  chance,  1171. 
upon  any  lot,  chance  or  casualty,  1171. 
wpoti  any  unknown  or  contingent  event,  1171. 

W5,  WAGERS  AND  POOLS, 

under  act  of  1877  (ch.  178),  **  in  relation  to  bets,  wagers  and  ixwls,"  1171. 
upon  the  result  of  any  trial  of  skill,  speed  or  power  of  endurance  of  man 

or  beasts  1171. 
upon  the  ]*esult  of  any  political  nomination,  appointment  or  election,  1171. 
punishment  by  imprisonment  or  fine,  1171. 
under  PmaX  Code  (§  351),  1171. 

ITING  AND  GAMING.    See  Bbts  ;  Bets,  Wagms,  A5d  Pools  ;  Wagbbs. 
winning  of  any  sum  or  value,  at  one  time  or  sitting,  by  playing  at  any  game. 
1168. 

forfeiture ;  how  to  be  recovered,  1168. 
winning  or  losing,  at  play,  or  by  betting,  at  any  time,  over  $25,  1169. 

fine  on  conviction ,  to  whom  paid,  1169. 
loser  of  $25  or  over,  at  any  time  or  sitting,  may,  after  payment,  sue  for  and 
recover  back  the  amount,  1169. 

when  overseers  of  the  poor  may  prosecute,  1169. 
cheating  at  games,  a  misdemeanor,  1170. 
offendei*s  as  witnesses,  1170. 
wagers,  bets  or  stakes,  when  unlawful,  1171. 
betting  on  prize-fight,  363. 
under  Peiial  Code, 

exacting  payment  of  money  won  at  play,  1169. 
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winning'  or  losing  upwiu*d  of  $25,  1169. 
winning  at  play,  by  fraudulent  means,  1170. 
under  Code  of  Oriminal  Procedwre, 

winning  or  losing  at  any  game  or  play,  or  by  any  bet»  fSS,  wiihin  24 
houra,  1159. 
what  coui-t8  have  exclusive  jurisdiction  of  this  offense,  1169. 
cheating  at  games,  1170. 

what  courts  have  exclusive  jurisdiction,  1169,  1170. 

BIGAMY, 

1.  At  comfium  law,  and  by  stcUute, 

definition ;  punishment,  365. 
exceptions  in  the  statute,  365. 
when  second  marriage  void,  367. 
marrying  person  divorced,  367. 
void  from  what  time,  367. 
when  plaintiff  may  marrv  again  after  divorce,  367. 
when  defendant  convicted  3an  not  marry  again,  367. 

penalty  for  doing  so,  368.  « 

after  dissolution,  marriage  contract  is  at' an  end,  368. 
marriage;  vaUditA'  of,  369. 

what  is  a  sumcient  marriage  in  fact,  366. 

if  valid  whei-e  contracted,  valid  everywhere,  369. 

celebrated  abix>ad  ;  pi*esumption  as  to  validity,  369. 

if  fii'st  marriage  void,  no  indictment  for  bigamy  will  lie,  869. 

if  either  first  or  second  marriage  was  celebrated  here,  the  offense 

not  committed  unless  it  is  a  valid  maiiiage  here,  368 
mode  of  solemnizing,  in  this  state,  368. 

by  what  persons,  368. 
to  constitute  the  offense  it  is  sufficient  that  the  second  marriage 
marriage  de  facto,  369. 
but  it  must  take  place  within  this  state,  366 
an  objection  to  the  validity  applies  only  to  the  firat  marriage,  869 
indictment,  where  to  be  found,  ancf  tried,  367. 
jurisdiction  of,  367. 
what  must  be  stated  in,  369. 

unnecessary  to  negative  exceptions  in  the  statute,  369. 
when  it  must  distinctly  aver  the  former  marriage,  370. 
evidence,  what  must  be  proved  by  prosecutor,  370. 

marria^  in  fact,  is  sufficient  evidence  of  the  first  marriage,  altho 

voidable,  370. 
first  wife  or  husband,  as  witnesses  against  each  other,  370. 
second  wife  may  be  a  witness,  lUfter  first  marriage  has  been 

lished,  370. 
actual  maniage  must  be  proved,  370. 

reputation  and  cohabitation,  not  sufficient  evidence,  370. 
nor  will  confession  suffice,  370. 
some  paHy  present  at  marriage  must  be  called^  870. 
original  register,  or  an  examined  copy,  370. 
the  usual  evidence  is  a  copy  of  the  register,  with  proof  of  the  id 

tity  of  the  parties.  370. 
the  original  marriage  certificate,  the  original  entry  thereof,  or  a 

tified  copy,  are  presumptive  evidence,  370. 
general  exnaence  that  marriage  was  celebrated  according  to 

forms  of  the  church,  &c.,  370. 
record  of  divorce  in  another  state,  371. 
no  defense  that  (tfter  the  second  uian*iage  the  first  was  dissolved*  866 

2.  Under  the  Penal  Code, 

Bigamy  defined ;  how  punished,  366. 

exceptions,  366. 
indicting  for,  367. 
punishment  of  consort,  368. 
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BILL-BOARDS,  NOTICES,  ka., 
injuriee  to,  517. 

BILLIARD  TABLES, 

in  taverns,  groceries,  and  veasels,  1168. 

BILL  OF  EXCEPTIONS.    See  Exckptiovs  ;  iNDiOTMBirr. 

BILL  IN  CHANCERY, 

how  far  evidence,  860. 

BILLS  OF  LADING.    See  Frauddlbnt  Lssub  of  Documbnts,  &a, 

not  to  be  given  unless  the  property  has  been  actually  shipped  and  on  board  to 

be  carried,  &c.,  494,  495. 
delivering  false  bill  to  canal  collector,  501. 
issuing  fictitious  bills,  509. 

issuing  in  good  faith  excepted,  509. 
selling  or  pledginc*  property  named  in,  509. 
when  to  be  canceUed,  510. 

BIRDS, 

setting  on  foot  fights  between,  and  animals,  a  misdemeanor,  471. 

in  public  cemeteries,  violating  act  for  protection  of,  512. 

song  and  small  birds,  violating  act  for  the  preservation  of,  512. 

BLACKMAIL,  441.    See  Attbmpts  to  Eztobt  Moitbt,  &o. 

BLASPHEMY, 

is  indictable,  663. 
what  constitutes,  663. 

BOARDS  OF  HEALTH, 

\'iolations  of,  or  refusal  to  obey,  regolations  of,  522. 

BOARDS  OF  SUPERVISORS, 
ordinances,  &c.,  of,  858. 

BODIES  (DEAD).    See  Offbksbs  aqaivst  Public  Dbcbvot. 

BONDS, 

of  corporations  or  joint  stock  companies ;  issuing  and  sale  of,  when  false  or 
fraudulent  379. 

BOOKS, 

of  reports  of  adjudged  cases,  in  other  states  or  tcrntories,  or  in  a  foreign  conn- 
.  try,  863,  944. 
are  presumptive  evidence  of  the  common  law  thereof,  863,  944. 
of  foreign  corporation,  when  evidence  as  to  corporate  acts,  &c.,  944. 
of  account ;  order  for  production  of,  928-9. 

of  public  history,  not  admissible  to  prove  particular  facts  or  customs,  857. 
when  they  are  admissible,  857. 

BOTTLES.    See  Tradb  Marks. 

BREACH  OF  THE  PEACE, 

aU  offenses  against  the  public  peace,  not  amounting  to  felony,  are  miademean* 
ors  at  common  law,  397,  384. 

examples,  397,  417. 
acts  tending  to  produce,  are  misdemeanors,  418> 

challenges  to  fight ;  threatening  to  beat  another,  418. 

libel,  418.    See  Libbl. 
unlawful  assemblies,  397-8.    See  Unlawful  Assbmblibs. 
riots,  397,  402.     See  Riots. 
routs,  397,  407.    See  Routs. 
affrays,  397,  409.    See  Affrays. 
assaults  and  batteries,  397,  411.    See  Assault  ;  Assaults  akd  Battbbibs. 

BRIBERT  AND  CORRUPTION, 

1.  Bribery^  at  common  law,  and  by  statute, 
definition  of,  346. 
what  constitutes,  346-7. 


Indbx. 

BRIBERT  AND  COKRTJVTlOy— Continued. 

public  officers  receivings  bribes  for  official  acts,  346-7-8. 
promising  or  offerings  to  give  or  pay  money,  &c.,  to  public  officer^  with  in- 
tent to  influence  his  vote,  action,  &c.,  847. 
public  officer  accepting  gifts,  &c.,  upon  an  agreement,  &c.,  that  his  vote 
action,  &c.,  shaU  be  influenced  thereby,  348. 
demanding,  &c.,  any  gift,  &c.,  as  a  consideration  or  motive  for  his 

official  act,  349. 
punishment,  346,  347,  350. 
attempting  to  influence  elector  in  giving  his  vote,  or  to  deter  him  from 
giving  it,  350. 
at  town  or  charter  elections,  476. 
juror,  arbitrator,  or  referee  taking  anything,  to  give  his  verdict,  award, 

or  report,  350. 
attempt  to  bribe,  346-7. 
evidence,  346-7-8. 

duty  of  attorney-general  to  prosecute,  348. 

bearing  or  conveying  gift,  gratuity  or  proi>oeal  to  jui'or  or  referee,  or 
negotiating,  &c.,  350. 
punishment,  350. 
offender  a  competent  witness,  and  compellable  to  appear  and  testify, 

851. 
in  what  county  to  be  tried,  351. 
presumptive  evidence  of,  945. 
canal  officers,  &c.,  receiving  bribes,  351. 

paying  biibes  to  them,  351. 
bribery  under  thii  Penal  Code, 

gi\ing  or  oifeiiiig  bribes  to  public  officers,  348. 
asking  or  receiving  bribes,  348. 
bribery  of  memhei's  of  the  legislature,  348,  544. 
receiving  bribes  by  members  i)f  the  legislature,  348,  545. 

punishment ;  forfeitui'e  of  office,  545. 
bribery  of  a  judicial  officer,  348. 
officer  accepting  bribe,  348,  483. 
bribing  public  officers,  349. 

offender  a  competent  witness,  and  to  escape  prosecution,  349 
bribery  of  witnesses,  349,  381. 
juror,  arbitrator  or  referee  promising  verdict,  award  or  verdiet,  351.^ 

jurors,  &c.,  accepting  bribes,  351. 
embracery,  351. 
2.  Oorruptioih  defined,  350. 

using  briberv,  menace  or  other  corrupt  means,  &c.,  in  attempt  to  influ- 
ence elector  in  giving  his  vote,  350. 
or  to  deter  him  from  giving  it,  350. 

punishment,  350. 
corrupting,  or  attempting  to  corrupt  juror,  arbitrator,  or  referee,  850«. 
punishment,  350. 

BRIDGES, 

destroying,  altering  or  injuring,  473. 

BROOKLYN  (CITY  OF).    See  City  Codbt  op  Bbookltv  ;  Coubtb  of  Spboial  8b»- 

SIONS. 

Courte  of  special  seaedons  in,  1258. 

BUFFALO  (CITY  OF).    See  Sdprriob  Coukt  of  Buffalo. 

BUGGERY.    See  Sodomy,  &c. 

BULL-BAITING, 

keeping  a  place  for,  467.  « 

BURDEN  OF  PROOF,  853.    See  Evidencb. 

BURGLARS, 

are  disorderly  persons,  1155. 

possession  of  their  instruments,  &c.,  172-3 
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Index. 

URGLART, 

at  common  law ;  defined*  158, 159. 

by  Jtevised  Statutes  and  Fenal  Code  divided  into  three  degrees,  168. 
1st  degree  defined,  158. 

breaking  and  entry  necessary,  159,  160. 
what  ifl  suficient,  159,  160,  161. 
need  not  be  done  at  the  same  time,  160. 
the  time  must  be  by  night,  161. 

the  j^ace  must  be  the  dwelling-house  of  another,  in  which  there  is  a 
human  being,  161. 
what  is  a  dwelling-house,  161,  162, 168. 
oi^ning  an  outer  door  which  is  only  latched,  159,  163. 
intent  to  commit  some  crime,  163,  164. 
intent  must  be  proved  as  laid,  164. 
indictment,  163,  164. 

all  coming  to  commit  are  equally  guilty,  164,  159. 
punishment,  165. 
attempt  to  commit,  163. 
2d  degree  defined,  165,  166. 

what  is  necessaiy  to  constitute,  167. 
may  be  committed  in  the  day-time,  165« 
breaking  and  entiy,  165,  166,  167. 

constructive  breaking,  166. 
indictment,  166. 
punishment,  167,  168. 
8d  degree  defined,  168. 

breaking  and  entering,  168, 169. 

intent  to  commit  a  crime,  168. 
committing  a  crime  and  brea^ng  out,  168, 169. 
indictment,  168, 169, 170,  171,  172. 
evidence,  168, 169. 
punishment,  109. 
general  provisions  of  the  Penal  Code,  applicable  to  all  the  degrees  of  burglary, 
169. 
"break"  defined,  169. 
"night-time,"  170. 
"enter  "defined,  170. 
"dwelling-house"  defined,  170,  171. 
dwelling-houses,  &c.,  when  deemed  separate,  170. 
"  building  "  defined,  170. 
unlawfully  entenng  buildiner,  170. 

burglar  punishable  separately  for  crime  in  building,  170. 
indictment,  171. 
evidence,  172. 173, 174. 
attempt  to  commit,  172. 
possession  of  dangerous  weapons,  burglar's  Instmineiits,  &C.,  172, 173. 

in  citjr  of  New  York,  173. 
after  previous  conviction,  173. 

[TRIAL, 

duty  of,  373. 

of  remains,  after  dissection,  372. 

in  other  states ;  right  of  removal  for,  873.  ^ 

disturbing  funerals,  373. 

DTTER, 

manufacture  and  sale  of  imitation  butter,  520-1. 
frauds  in  the  sale  of  imitation  as  genuine,  521. 
deception  in  sales  of,  521. 

DYING  DEMANDa     See  Attornbts  ;  Barratry. 

in  suit,  or  for  prosecution,  445. 

by  justice  of  the  peace  or  constable,  445. 


Indrx. 

BUYING  LANDS  IN  SUIT, 

when  grantor  is  out  of  possession,  443. 
selling  pi*etended  titles,  443. 

mortgage  of  lands  not  prohibited,  443-4. 

BUYING  AND  SELLING  OFFICES.    See  Offices. 

BUYING  OR  HECEIVING  STOLEN  PROPERTY, 
offense  defined,  272. 
what  constitates,  272, 817. 
in  city  of  New  York,  272. 
indictment,  272-3,  818. 
panishment,  272. 
offense,  where  proeecuted,  273. 
all  co-operating  are  liable,  317. 

though  all  were  not  present,  317. 
place  of  indictment  and  trial,  273,  819. 
evidence,  819. 

of  conviction,  &c.,  of  principal,  273. 

c. 

CAMP-MEETINGS,  1177. 

CANALS, 

weighmaster,  making  false  entry  or  certificate,  482. 

delivering  false  bill  of  lading  to  collector,  501. 

drawing  off  water  from,  558. 

officers  and  employees  concealing  frauds  upon  revenues  of,  483,  497. 

officer  accepting  bribe,  351,  483. 

paying  bribe  to  officer,  851. 

willful  injuiies  to,  or  to  boats,  locks,  &c.,  380. 

CARRIERS, 

of  passenfipers,  revising  to  receive  and  carry  passenger,  551. 

not  to  reiuse  to  carry  citizen  on  account  of  race,  color  or  previous  condition,. 

515. 
taking,  embezzling  or  secreting  property,  256. 

CATTLE.    See  Animals  ;  Cbublty  to  Animals  ;  Malicious  Mischihf. 
cruelty  to,  467. 
poisoning,  375,  392. 
willfully  killing,  or  maiming,  391. 
keeping  milch  cows  in  unh^thy  places,  471. 
feeding  with  improper  food,  471. 

CEMETERIES, 

violating  act  for  protection  of  birds  in,  512. 
removing  flowers,  &c.,  from  graves  in,  513. 
removing  dead  bodies  from,  872-3-4,  474. 
opening  graves  in,  374. 

CERTIFICATES, 

of  stock ;  issuing  and  sale  of  false  or  fraudulent,  879. 

signing,  &c.,  without  authority,  with  intent  to  issue,  379. 
of  naturalization.    See  Naturalization. 

of  acknowledgement,  or  proof  of  execution,  of  deeds  and  conveyancefl,  872-3. 
official  certificates,  884. 
on  file,  884. 

of  notary  public,  when  evidence,  884,  944. 
of  marriage,  when  presumptive  evidence,  885,  944. 
false  certmcates  by  public  officers,  480. 

CHALLENGE, 

to  fight  a  duel.    See  Dubl  ;  Dubung. 

to  ring  or  piize  fight,  363,  400. 

to  jurors,  or  jury,  on  the  tnal,  447,  &c.    See  Indictment  ;  Jubob  ;  Jubt. 

to  jurors,  in  courts  of  special  sessions,  1245. 
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CfHARACTER, 

of  defendant ;  when  evidence  of,  admissible,  838-9,  840. 

good  character  of,  when  to  be  considered,  by  jury,  318. 

effect  of,  in  removing  presumption  arising  from  poflseflslony  818. 
of  habitual  criminal ;  evidence  of,  839. 
of  prosecutrix,  for  chastity,  on  trial  for  rape,  105-6-7. 

evidence  of  good  character,  in  reply,  106. 
previous  chaste  character,  of  prosecutrix,  on  a  trial  for  seduction,  121-3. 

CHARGE, 

defendant  to  be  informed  of,  on  examination,  1089, 1090, 1101. 
to  be  read  to  defendant,  in  courts  of  special  sessions,  1244. 
pleading  thereto,  1244. 

CHARGE  OF  JUDGE.    See  Indictmbnt  ;  Judgb. 

CHARTER  ELECTIONS.    See  Town  MKBroros,  &o. 

attempting  to  influence  voters,  or  to  disturb  or  hinder  them,  in  voting,  476. 

punishment,  476. 
changing  vote  of  an  elector,  476. 

punishment,  476. 
illegal  voting  at,  476. 

indictment  for,  476. 
non-residents  voting ;  voting,  or  offering  to  yotey  more  than  once,  476. 

punishment,  476-7. 

CHASTE  CHARACTER.    See  Charaotbr. 
of  prosecutrix,  121,  123. 

CHASTITY.     See  Charactbr. 

character  of  prosecutrix  for,  10&-6-7. 

CHEATING  AT  GAMES, 

offense  a  misdemeanor,  1170. 

offender,  on  conviction,  deemed  infamous,  1170. 

not  incapacitated  or  excused  from  testifying,  1170. 

when  his  testimony  not  to  be  used  against  nim,  1170. 

when,  ha%ing  testified  for  prosecution,  he  may  be  disdiArged,  &c.,  1170. 
what  courts  have  exclusive  jurisdiction  of,  1170. 

CHEATS.    See  Falsblt  Pbbsonattng,  &c.  ;  False  PRBrmrsBS. 

1.  At  common  law,  and  by  statute, 

defined,  219,  220,  221,  224,  437. 
what  constitutes,  437. 
inchide  false  pretenses,  221. 
mock  auctions,  226,  523. 

selling  by  false  weights  and  measures,  219,  220,  497. 
forging  or  counterfeiting  stamps,  brands,  wrappers,  labels  or  trade-marks, 
227. 

having  in  one's  possession  with  intent  to  defi-aud,  227. 
vending,  or  keeping  for  sale,  articles  with  forged,  &c.,  stamps  on  them, 

227. 
knowingly  affixing,  to  or  upon  any  bottie,  case,  box,  &c,  of  trade-marks, 

with  intent  to  defraud,  227,  228. 
use  of  false  stamps,  labels  or  tra<lc-marks,  228. 
intent  to  cheat ;  whom  or  what,  228. 
cheating  at  games,  1170. 

2.  Under  the  Penal  Code, 

using  false  weights  and  measures,  220. 
keeping  false  weights  or  measures,  220. 
false  weights,  &c.,  may  be  seized,  220. 
mav  be  tested,  and  destroyed,  220, 
stamping  false  w(iight  or  tare,  220. 
cheatini''  at  ^-anies,  1170. 
8.  Under  Co^Jenf  Cr'naival  Procedure^ 
cheating  at  games,  1170. 


Index. 

CHEESE, 

adulterating,  or  selling,  &c.,  when  adulterated,  630,  521. 
frauds  in  the  sale  of  imitation,  as  genuine,  521. 
deception  in  sales  of,  521. 

exporting  imitation,  or  selling  at  retail,  not  8tami>ed  or  branded,  62L 
punishment,  521. 

CHILD.    See  Abakdonikq  CniLDBBir ;  CHTLPRRif ;  Wrongs  to  Childrbv. 
concealing  death  or  birth  of,  when  a  misdemeanor,  464. 
by  mother ;  punishment,  464. 

second  offense,  how  punished,  464. 
attempt  to  conceal  bii'th  of,  464. 

under  age  of  six  yeara  ;  abandonment  of,  by  parent  or  custodian,  ISO. 
unlawfully  omitting  to  provide  for,  130. 
endangermg  life,  health  or  moi*als  of,  130. 

under  age  of  14  years ;  admitting  to  places  where  liquors,  &c.,  are  sold,  180. 
certain  employment  of,  prohibited,  131. 

CHILDREN.    See  Abduotion,  &c.  ;  Bkogars  and  Yaqrabtb  ;  Child  ;  Iitfaiits  ;  Mi— — 
NORS ;  Wrongs  to  Childrrn. 
abandoning  or  exposing,  by  parents  or  custodian,  130.    See  ABAHDoimra  Chil 

DRRN. 

certain    homeless   children,  found  begging,  &c.,  may    be  artested  as  vi 

grants,  &c,  130-1,  514,  1147-9. 
certain  employment  of,  prohibited,  181. 
duty  of  officers,  &c.,  of  Society  for  Prevention  of  Cruelty  to  Children,  132. 

obstructing  officers  or  agents  of  society,  132. 
mendicant  and  vagrant,  under  act  of  1874  (ch.  116),  513, 1149. 
wrongs  to,  under  act  of  1876  (ch.  122),  513. 
protection  of,  and  wrongs  to,  under  act  of  1877  (ch.  428),  614. 
auty  and  liability  of  custmlian,  514. 

children  found  begging,  &c.,  when  to  be  arrested,  and  taken  before  mag" 
istrate,  514. 
examination  and  commitment,  515. 
place  of  confinement,  515. 
ndmitting  to  theatres,  &c.,  130,  515. 
committing  to  cai*e  of  cei*tain  New  York  society,  513. 

vagrant,  truant  or  disorderly,  under  age  of  16 ;  where  to  be  committed,  114S- 
vagrant  and  criminal  female  children,  1149. 
mendicant  and  vagrant,  1149. 
found  begging,  &c.,  1147-9. 

committed  as  vagrants,  how  to  be  kept,  &c.,  1145-6. 
when  to  be  i*emoved  from  poor-houses,  1148. 

when  thev  may  be  arrested  and  brought  before  magistrate,  as  vagranty  dis- 
oraerly  or  destitute,  1148. 

commitment  to  a  charitable,  reformatory  institution,  &c.,  1148. 
in  city  of  New  York;  commitment  of  fenudee  between  ages  of  14  and  21, 
1151. 

places  of,  and  to  what  societies,  &c  ,  1151. 

discharge  of,  1151. 

vagrant  children,  where  to  be  sent,  1148. 

disorderly  children  in,  1156. 
disorderly  children ;  complaints  against,  by  parent,  guardian,  &c,  1158. 

warrant  of  arrest,  for  examination,  1158. 
permitting  them  to  play  games,  in  beer  shops,  &c.,  515. 

CHILD-STEALINa, 

what  constitutes,  129. 

how  punished,  129. 

what  facts  must  be  proved,  129. 

CIRCUMSTANTIAL  EVIDENCE,  847-8-9,  944.    See  Evidhnob. 

CIRCUS  PERFORMANCES, 

in  New  York,  on  Sunday,  a  misdemeanor,  1184. 
in  any  place,  on  Sunday,  forbidden,  1184. 
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RCU8  TBKFOmiANCEB— Continued. 

penalty  for  violations  ;  punishment,  1184. 
ucense  annulled  by,  11^. 
in  New  York,  without  licence,  forbidden,  1165. 

ROUS  PERFORMERS.     See  Disordbrly  Praotioes. 
liable  to  penalty,  for  exhibiting  without  license,  1166. 

riBs, 

acts,  ordinances,  by-laws,  &c.,  of  common  council  in ;  when  they  may  be  r^ad 
in  evidence,  857. 

nZENS, 

protection  of  civil  and  public  rights  of,  552. 

discriminations  ag^ainst,  on  account  of  race,  color  or  condition,  515. 

crimes  against  reugious  liberty  and  conscience,  1184. 

disturbance  of  religious  meetings,  1175. 

freedom  in  form  of  religious  belief,  1184. 

rr  COURTS,    see  Courts  ;  Criminal  Courts,  &c.  ;  Crimival  JuRisDicnoir. 
enumerated,  619,  645. 

city  court  of  Brooklyn,  645.    See  Cmr  Court  op  Brooklyit. 
siipeiior  court  of  BuffaJo,  649.    See  Superior  Court  of  Buffalo. 
recorder's  court  of  Utica,  652.     See  Rbcordbr*s  Court  of  Utica. 
city  court  of  Utica,  652.     See  City  Court  of  Utica. 
recorder's  court  of  Oswego,  651.     See  Rbcordbr's  Court  of  Oswbgo. 
mayor's  coui*t  of  Hudson,  659.     See  Mayor's  Court  of  Hudson. 
general  pwvisions  i*elating  to  city  courts,  651. 

i-ecordera  ;  their  election  and  tenure  of  office,  661. 

must  reside  within  the  city,  652. 
sending  indictments  to  oyer  and  terminer,  632,  659. 

for  cnme  punishable  with  death,  659,  632. 

for  crime  not  punishable  with  death,  659. 
when  it  may  be  remitted  back,  632,  659. 
court  may  be  continued  beyond  term,  to  complete  a  trial,  659. 

TY  COURT  OP  BROOKLYN, 

city  judge  ;  election  and  term  of  office,  645,  646. 

is  continued  by  the  constitution  of  1867. 

powers  and  jurisdiction,  647. 

IS  a  court  of  record,  and  one  of  the  "  superior  city  courts,"  647. 

is  always  open  ;  when  notice  is  not  required  to  be  given,  647. 

terms  of,  647. 

sheriff,  &c.,  to  attend,  647. 
when  it  may  send  its  pi'ocess,  &c.,  into  other  counties,  and  enforce  obedience, 

647. 
what  indictments  may  be  sent  to,  by  other  courts,  647. 
prosecution  of  recognizances  in,  648. 
remanding  indictments  to  other  courts,  648. 
duty  of  d^trict  attorney,  648. 
when  it  may  designate  some  ]>erson  to  discharge  the  duties  of  district  attorney 

temporarily,  648. 
election  of  two  additional  judges ;  terms  of  office,  648. 
business  at  terms,  648. 
grand  and  |>etit  juroi*s,  648. 
criminal  jurisdiction,  648. 
by  whom  held,  649. 

rr  COURT  OP  utica.     See  City  Courts. 
establiflheil  in  1882,  652. 

offices  of  city  judge  and  special  city  judge  created*  652. 
clerk  and  deputy  clerk,  653. 
power  and  jurisdiction,  653. 
process,  653. 

proceoi liners,  ]^i-:ictice  and  pleadings,  653. 
appcaran(!o,  654. 
court,  when  to  be  open ;  by  whom  held,  651,  654. 
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CITY  COURT  OF  VnCK—Ccmtinued. 
seal ;  jury  list ;  jurors,  &c.,  654. 
appointment  of  special  city  judge,  d54. 
recorder  to  act  as  city  iudge,  6^. 
election  of  judges ;  ballot^  654. 
powers  of  judges  and  clerks,  654. 
powers  of  judges,  to  hold  courts,  655. 
judg«  may  punish  for  contempt,  655. 
duty  of  corporation  counsel,  655. 
duty  of  district  attorney,  &c.,  655. 
powera  of  justices  of  the  peace  abridged,  66S. 

CIVIL  REMEDIES, 

preRer\'ed,  though  not  spedfied  in  Penal  Code,  ISTTS. 

CIVIL  RIGHTS.    See  Citizens. 
preserveii,  1278. 

CLAIMS  OR  DEMANDS.    See  Barratry. 

buying,  selling,  i*eceiving  or  pix)sccuting,  contrary  to  law*  444»  446,  446. 
auditing  and  paying  fah^  or  fraudulent  claims,  480. 

justices  or  constables  promising  rewards,  for  claims,  &c,  delivered  for  collec- 
tion, 445. 
punishable,  and  forfeits  office,  445. 

CLERGYMEN  AND  PRIESTS, 

confessions  made  to,  906. 

CLERK, 

may  issue  subpoenas  for  witnesses,  in  behalf  of  defendant,  to  api)ear  at  the 
trial,  926. 

to  send  to  secretary'  of  state,  at  close  of  every  criminal  term,  statement  of  con- 
victions and  offonses,  1274,  818. 

what  other  statement-s  and  copies  are  to  be  so  sent,  1274. 
penalty  for  neglect,  1275. 

must  enter  judgment  of  conviction  in  his  minutes,  818. 

copy  of  clerk's  minutes,  how  far  evidence  of  conviction,  818. 
transcripts  of,  to  be  sent  to  secretary  of  state,  818. 

CLERKS  AND  SERVANTS.    See  Embszzlbmbkt. 
stealing  or  embezzlement  by,  255-^. 

COAL, 

frauds  in  the  sale  of,  497. 

COCK-FIGHTING, 

keeping  a  place  for,  467. 

in  taverns,  groceries  and  vessels,  prohibited,  1168. 

l)enalty  for  allowing  or  suffering,  1168.  • 

CODE  OF  CRIMINAL  PROCEDURE, 

regulates  manner  of  ])rosecuting  and  convicting  criminalfl^  S. 
general  provisions  and  definitions,  1276. 

not  retro-active,  1276. 

present  time  includes  future,  &c.,  1276. 

g;ender,  1276. 

singular  and  plural  number,  1276. 

••  person  "  includes  a  sorjioration,  1276. 

definitions  of  "writing,"  "oath,"  "signature,"  " xnagistratey"  ''peace  offi- 
cer," "court  of  sessions,"  1276. 

to  what  actions  and  proceedings  it  applies,  1276. 

when  to  take  effect,  1276. 

COERCION, 

when  a  misdemeanor,  559,  597. 

of  wife  by  husband,  589,  590,  592,  697. 

what  acts  constitute,  559,  597. 

1306 


Indsx. 

COIN, 

coDnterfeiting.    See  Fobgbbt,  &o. 

COLOR, 

discriminationa  against  dtazens  on  account  oU  515^  653,  llSi. 

COLLUSION, 

by  attorney,  &c.,  628,  529. 

COMBAT, 

killing  another  in,  31,  60,  61. 

COMBINATIONS, 

to  resist  the  execution  of  process,  403. 
endangering  life,  by  refusal  to  labor,  559. 

of  two  or  moi'e  persons,  by  force,  to  usurp  %r  overturn  the  government  of  th& 
state,  is  treason,  16. 

COMMISSION, 

to  examine  witnesses  abroad,  763.    See  IimiOTMBirT. 

COMMITMENT.    See  Coubts  of  Spbcial  Sessions;  Justices  of  the  Peach. 
of  offenders  for  further  examination,  1092. 
at  common  law,  and  by  statute^ 

whenever  it  is  necessary,  magistrate  may  commit  prisoner  for  fbrther 
examination,  1092. 
must  not  be  made  use  of  aa  a  commitment  for  trial,  1092. 
may  be  without  written  warrant,  1092. 
but  a  written  commitment  is  usual,  1092. 
prisoner  may  be  detained  until  it  is  drawn,  1092. 
need  not  state  the  crime,  1092. 
how  long  prisoner  may  be  detained,  1092-3. 
where  he  is  to  be  kept,  1094-5. 

proceedings  on  prisoner  being  brought  up  after  commitment,  1095. 
under  Code  of  CrimincU  Procedure,  1090. 

on  adjournment  of  examination,  defendant  must  be  committed  for 

examination  or  let  to  bail,  &c.,  1090-2. 
form  of  commitment,  1090-2. 
of  offenders,  for  trial,  1111. 

at  common  law,  and  by  statiUe, 

when  magistrate  must  commit,  1111. 

he  has  power  to  do  so,  aa  incident  to  his  office,  independent  of 
any  statute,  111. 
form  of  conmiitment,  1112. 
to  houses  of  detention,  1112. 
to  house  of  refuge,  in  New  York,  1112. 
formal  requisites  of,  1113. 
,  must  be  in  writing,  1113. 

under  the  hand  of  the  magistrate,  1113. 

is  valid  without  anv  seal,  1113. 
must  show  the  time  and  place  of  making  it,  lll3. 
must  be  in  the  name  of  tne  people  of  the  state,  1113. 
to  whom  directed,  and  what  it  must  order,  1118. 
name  and  description  of  prisoner,  1113. 

need  not  allege  that  prisoner  has  been  charged  on  oath,  1113. 
description  of  offense  ;  degree  of  certainty,  1113,  1117-18. 
where  complaint  is  upon  suspicion,  1115. 
aa  to  place  of  imprisonment,  1112, 1117. 
as  to  time  and  mode  of  imprisonment^  1117. 
for  statutory  offenses,  1118. 

conclusion,  and  consequences  of  irregfularity  in,  1117-18. 
must  show,  on  its  face,  that  the  justice  htul  decided  there  waa  proper 

cause  to  believe  the  prisoner  guilty,  1118. 
liability  of  justice  for  irregular  commitment,  1118-19. 
duty  of  jailer  to  receive  prisoner,  1118. 

in  case  of  refusal,  officer  must  keep  him,  1118. 
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warrant  to  be  delivered  to  jailer,  1118. 
dischai*ge  of  prisoner  committed,  1119-20. 
liability  of  justice  for  irregular  commitmenty  1118. 
under  Code  of  Criminal  Brocedwrt^ 

on  order  that  defendant  be  held  to  answer,  1111. 

indorsement  on  depositions  and  statement,  1111. 

order  for  commitment,  1111. 

cei'tificate  of  bail  being  taken,  1111. 

order  for  bail,  on  commitment.  111. 
commitment,  when  to  be  made  out,  1112. 

foi-m  of,  1112. 

COMMON  LAW, 

punishments,  when  forbidden,  816. 

of  another  state,  &c.,  or  of  a  foreign  country,  may  be  proved  as  a  fact, 
oral  evidence,  863,  944. 
when  books  of  reports  are  presumptive  evidence  of^  863,  944* 

COMMON  NUISANCE.    See  Nuisancb. 

COMMON  PROSTITUTES.    See  Pbobtitdtw. 

COMMUTATIONS, 

power  of  governor  to  grant,  821,  903. 

COMPARISON  OF  HAND-WRITINGS, 

when  allowable,  878.    See  Evidbncb. 

COMPETENCY  OP  WITNESSES,  887.    See  Evidhncb. 

COMPLAINTS, 

for  the  arrest  and  examination  of  offenders,  1024. 

are,  by  the  Code  of  Criminal  ProcedurCf  styled  ii^fomatUmSf  1024. 
at  common  laiD,  and  by  statute^ 
definition,  1024. 

to  whom  complaints  may  be  made,  1024. 
the  complainant,  1025. 

duty  and  right  of  every  one,  having  knowledge  of  an  offense,  to  cont- 

plain,  1025, 1027. 
protection  to,  1025. 

when  probable  cause  will  excuse,  1026. 
when  costs  may  be  awarded  against,  1026. 
is  to  be  examined  on  oath  or  ^rmation,  1027. 
his  comi^etency  as  a  witness,  1027-8. 
e^ould  not  be  disqualified  from  being  a  witness,  1028. 
infants,  1028. 

persons  infirm  from  age,  1029. 
husband  and  wife,  1029. 
should  not  compound  the  matter,  1029. 
«     who  may  be  complained  of,  1029. 

not  persons  incapable  of  committing  an  offensey  1029. 
nor  persons  exempted  from  punishment,  1029. 
form  of  the  complaint,  1031. 
need  not  be  in  writing,  1031. 

unless  required  by  statute,  1031. 
an  oral  complaint  and  examination  of  complainant  on  oath,  give  t' 

justice  jurisdiction,  1031.  « 

allegation  of  probable  cause  of  suspicion,  1031. 
what  is  a  sufficient  8|)ecification  of  the  cnme,  1031. 
should  contain  a  direct  and  positive  charge  against  the  defendant,  V 
need  only  charge  that  a  criminal  offense  haa  been  committed, " 

that  of  larceny,  1032. 
value  of  property,  and  place  of  offense,  1032. 
same  strictness  not  required  as  in  an  indictment,  1032. 
duty  of  the  magistrate,  1032. 

to  examine  complainant  and  his  witnesses,  on  oath,  1032. 
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ifPLAINTS~am^iniie<2. 

to  determine  whether  there  is  probable  cause  for  proceeding',  1032. 
may  issue  subpoenas  for  witnesses,  1032. 
attachment  to  compel  attendance,  1032. 
for  refusal  to  be  sworn,  witness  may  be  committed  for  contempt^ 

1032. 
subpoena,  how  to  be  endorsed ;  number  of  names  in,  1033. 
oath  to  prosecutor  and  his  witness  to  be  first  administered,  1034. 
witnesses,  how  to  be  examined,  1034-5. 

their  testimony  to  be  taken  down,  1035. 
interpreter,  1035. 
when  to  (usmiss  complaint  for  want  of  probable  cause,  1036. 
what  amount  of  evidence  is  necessary,  1036. 

sufficient  if  it  shows  a  probable  case  of  guilt,  1036. 
colorable  evidence  8uffi<:es,  to  pi*otect  the  justice,  1033. 
to  preserve  and  file  complaint,  affidavits  or  depositions,  and  exhibit  on 
request,  1034. 
on  snmmai*y  convictions,  1217. 
under  Code  of  OrimitwX  Proced/wre^ 

''information"  is  used,  instead  of  "complaint,"  1024. 
defined,  1024 

examination  of  the  prosecutor^  1027. 

summons  upon  information  against  corporation,  1029.    See  CoBFOBAnovs. 
form  of,  1030. 

when  and  how  served,  1030. 
examination  of  the  charge,  lOSO. 

certificate  of  the  magistrate,  and  return  thereof  with  the  depoationa^ 
1030. 
against  habitual  criminal,  1032. 

complaint  or  infoi*mation  need  not  be  in  writing,  1032. 
examination  of  prosecutor  and  his  witnesses,  1033. 
depositions,  what  to  cont^n,  1033. 

when  to  be  sent  to  magistrate  issuing  the  warrant,  1033. 
on  summary  convictions,  1217  to  1223. 

MPOUNDING  OR  CONCEALING  OFFENSES, 

1.  felonies, 

at  coimnan  law,  and  by  statute, 
definition,  375,  376. 
punishment,  375,  376. 
contracts  or  securities  for,  invalid*  875. 
evidence,  377. 
under  the  Penal  Code, 

coiyipoundins^  crimes,  376. 
when  a  felony,  376. 
punishment,  376. 
proof  of  conviction  of  primary  offender,  376. 

2.  MtsdemearwrSn 

at  common  law,  and  by  statute, 

definition,  454. 

is  a  misdemeanor,  454. 

proof  of  conviction  of  primary  offender,  377. 

punishment,  454. 
under  the  Penal  Code, 

definition ;  what  constitutes,  376,  454. 

when  a  misdemeanor,  376,  455. 

punishment,  376,  454,  455. 

proof  of  conviction  of  primary  offender,  376,  455. 

CPROMISING  CRIMES, 

when,  and  in  what  cases  allowed,  1142. 

where  person  injured  has  a  remedy  by  civil  action,  and  appears  in  court 

and  acknowledges  satisfaction,  1142. 
must  be  by  permission  of  the  court,  1142. 
order  made,  is  a  bar  to  another  prosecution,  1142. 


COMPULSION, 

to  execute  instrament,  is  extortion,  493. 
l>ei*t>outi  offending  through,  excused,  596. 

COMPULSORY  MARRIAGES.    See  Abductiok  of  Fbmalbs,  to. 

CONCEALED  WEAPONS,  &c., 
using  or  carrying,  380. 
possession,  presumptive  evidence  of  intent,  880. 

CONCEALING, 

death  of  child,  by  mother,  464. 

attempting  to  conceal  birth  of  child,  by  any  dispoation  of  dead  body,  464. 

CONCEALMENT, 

of  pei*8ons  entitled  to  be  discharged  on  writ  of  habeas  corpus,  &o.,  551. 

by  insolvent  debtors,  of  their  property,  &c.,  442.    See  Ivbolvbnt  Debtobs. 

CONCLUSION, 

of  indictment,  at  common  lawi  710. 
on  statutes,  10,  710. 
for  nuisance,  710. 

CONDITION, 

discriminations  on  account  of^  515, 552. 

CONFEDERATES, 

in  felonies ;  who  are  guilty  of  felony,  8. 

acts  and  declarations  of,  when  evidence  against  prindpal,  896,  851. 
conviction  may  be  had  on  unsupported  testimony  of,  896. 

but  their  testimony  should  be  received  and  weighed  with  the  utmost  caudoiw 
896. 

CONFESSIONS.    See  Evidekcb. 
when  evidence,  948  to  955. 

not  sufficient  to  convict,  without  proof  of  corpus  ddieti,  951. 
made  to  clergymen  and  priests,  not  to  be  disclosed,  906. 
of  prisoner,  on  his  exammation,  1103, 1104. 

on  trial  before  a  mag^istrate,  1225.    See  Summary  Covvionoirg. 
effect  of,  955,  1104. 

CONFIDENTIAL  COMMUNICATIONS, 

between  husband  and  wife  ;  disclosure  of,  not  compeUed  or  allowed,  ^98 

CONSENT, 

will  not  confer  jurisdiction,  992. 

CONSIDERATION, 

presumption  of,  from  seal  upon  executory  instromenty  944.  * 

CONSPIRACY, 

is  a  misdemeanor,  445. 

1.  At  comvnum  law,  and  by  statuief 

defined,  445. 

what  acts  amount  to,  445  to  449. 

two  or  more  persons  must  be  loined,  454. 

what  are  punishable  criminally,  448. 

the  agreement  must  be  entered,  into  with  a  criminal  intent^  447* 

agreement  alone,  does  not  constitute  the  offense,  448. 
some  act  must  be  done,  448. 
to  commit  an  act  **  injurious  to  trade,"  449. 

it  must  be  to  cheat  and  defraud  some  one,  449. 

assembling  of  tradesmen,  when  not  a  conspiracy,  449* 

respecting  passenger  tickets,  449. 

when  offense  complete,  449. 

no  overt  act  need  be  proved,  449. 

who  is  a  conspirator,  449,  450. 

husband  and  wife  can  not  be,  454,  594. 
merger  of,  in  misdemeanor,  450. 
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each  responsible  in  any  place  where  any  overt  aqt  is  done,  462. 

aaeemblages  of  people  to  8ecui*e  an  advance  in  rate  of  wages,  &c.,  447, 449. 
each  conspirator  liable  for  acts  of  the  others,  452. 
by  persons  armed  and  disguised,  447. 
indictment,  440,  450-1-2. 

venue ;  place  of  trial,  452. 

variance  in  statement  of  overt  act,  462. 
evidence,  452-3. 

conspiracy  must  be  proved  as  stated,  452. 

actual  fact  of  conspiracy  need  not  be  proved,  452-3. 
may  be  inferred  from  circumstances,  45li-3. 

of  words  used,  440. 

of  overt  acts,  452-3. 

wife  of  one  defendant  not  a  competent  witness  fiDr  another,  453. 

acts,  declarations  and  admisdons  of  conspirators,  against  each  other, 
453-4. 

may  be  proved  by  circumstantial  evidence,  458. 
separate  triaJs,  453-4. 
judjtfment ;  punishment,  447,  454,  1154. 

2.  Under  Code  of  CrimincU  Proceduret 

overt  acts  ;  averment  and  proof  of,  when  necessary,  468. 

3.  Under  the  Penal  Code, 

defined  ;  what  acts  are  conspiracies,  447. 

against  the  x>eace  of  the  state,  by  persons  out  of  the  state,  448. 

no  other  conspii*acies  punishable,  448. 

assemblage  of  persons  to  obtain  an  advance  in  the  rate  of  wages,  &c., 

not  a  conspiracy,  448. 
agreement ;  when  it  does  not  amount  to  conspiracy,  xmless  some  overt  act 

be  done,  453. 
to  sell  passenger  tickets  in  violation  of  law,  507 

conspirators  may  be  indicted,  508. 
between  cre^litors  and  insolvent  debtor,  501-2. 

[^TABLES.    See  Arbbst;   Officers;  Pbacb   Officers;  Police  Ck>K8TABLB8; 

Process. 
power  of^  in  suppressing  and  arresting  for  a&ays,  55  to  59. 
are  town  officers,  1044. 
eUgibiUty,  1045. 

tenure  of  office,  1045.  • 

number ;  how  chosen,  1045. 
oath  of  office,  when  and  how  to  be  taken,  1045. 

before  whom  to  be  taken,  1045. 

failure  to  take,  1045. 
security  to  be  given,  by,  1045. 

how  approved,  1045. 

bond  to  be  filed,  1045. 
actions  upon,  1045. 

failure  to  giv^t  1045. 
vacancies  in  office,  how  filled,  1046. 

by  death,  resigrnation,  refusal  to  serve,  Ac.,  1046. 
neglecting  duty ;  conniving  at  escapes,  &c.,  1046, 1050. 
forfeiture  of  office,  by  conviction,  1047. 
conm:ianding  assistance,  1047. 

duty  under  "  act  to  prevent  and  punish  prize-fighting,"  1047-9. 
power  and  duty  in  arresting  persons  disguised,  &c.,  1047-9. 

right  to  command  assistance,  1047-9. 
fees  of,  in  criminal  ctises,  1047,  1050. 

for  serving  subpoenas ;  mileage,  933. 

travel  fees  and  mileage,  on  subiXEnas,  1048. 
further  comj^ensation,  for  service  of  process,  &c.,  may  be  allowed  by  board  of 

supervisors,  1048. 
duty  in  arresting  disturbers  of  religious  meetings,  1048. 
search  warrants ;  powers  and  duties  under,  1054.    See  Search  Warrants. 
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duty  to  inform  against  gamblers,  1048. 

as  to  idle  and  truant  children,  1048. 

to  an^est  for  violations  of  excise  law,  1049. 
limitation  of  actions  against,  1049. 
duty  on  habeas  C(/rpttsheing  served  upon  him,  1049. 
subpcBna  may  be  served  by,  1049. 

how  served,  1049,  1063.  • 

retuni  to,  when  presumptive  evidence  of  service,  1049. 

duty  to  serve  and  return,  1053. 
rewards  to,  forbidden,  1050. 
not  to  buy  claim  for  prosecution,  nor  to  lend  money,  &c.,  445, 1050. 

conviction ;  punishment ;  forfeiture  of  office,  445,  1050. 
compensation  for  attending  courts,  1050. 
injury  to  recoriis  or  papers ;  misappropriation  of  money,  property,  &c,  by^ 

10*^0. 
receiving  gratuity  or  reward,  &c.,  for  procuring,  conniving  at,  or  permitting^ 

escapes,  1050. 
committing  any  unlawful  act  tending  to  hinder  justice,  1050. 
delaying  to  take  person  aiTcsted  befoi*e  magistrate,  1050. 
making  arrests,  £c.,  without  lawful  authoiity,  1050. 
misconduct  in  executing  search  warrant,  1051. 
buying  thingfs  in  action,  for  prosecution,  a  misdemeanor,  1051. 
promising  i*ewartls  for  claims  delivered  for  prosecution,  1051,  445. 

forfeiture  of  office,  1051,  455. 
receiving  claims,  in  what  cases  allowable,  1051,  446. 
prosecubng  in  person,  446. 
are  j^eace  officei-s,  46,  1043. 
duties  of,  on  an-esting  upon  magistrate's  warrant,  1037  to  1040, 1052-3.    See 

Warrants  of  Arrest. 
bench-waiTant  may  be  directed  to,  and  executed  by,  1053. 

how  to  be  sei'ved ;  duty  of  officer,  1053. 
may  search  i)ei*8on  and  premises  of  an  habitual  ciiminal,  1053. 
.  duty  in  summoning  jury  in  court  of  special  sessions,  1053. 
must  execute  judgment  of  court  of  special  sessions,  1053. 
coroner's  warrant  may  be  addressed  to,  1054. 

duty  of  ofHcer  in  executing  it,  1054. 
arrests  dv,  without  wan-ant,  in  what  cases  allowed,  1055, 1058, 1074. 

may  break  open  a  door  or  window,  if  admittance  be  refused,  1055. 

may  arrest  at  night,  on  reasonable  suspicion  of  felony,  1055. 

when  to  state  his  authority  and  the  cause  of  arrest,  1055. 

exception  where  party  is  committing  a  felony,  or  is  pursued  after 
escape,  1055. 
arrests  by,  under  a  warrant,  1043,  1055,  1058. 
may  take  before  a  magistrate,  a  pei*son  arrested  by  a  by-stander,  for  breach 

of  the  peace,  1055. 
duty  in  regard  to  property  stolen  or  embezzled,  1056. 

order  for  its  delivery  to  owner,  1056. 
^ving  or  promising  reward  for  claims  delivered  for  collection,  445. 
neglect  of  town  clerk  to  return  name  of  constable  when  qualified,  479. 
for  felony  or  breach  of  the  peace  in  his  presence,  may  an-est  without  warrant, 

1074. 
duty  of^  in  arresting  as  vagrants,  &c.,  children  found  begging,  receiving  or 
soliciting  alms,  &c.,  1148. 

to  aiTest  (usturbers  of  religious  meetings,  1048,  1176. 
are  the  proper  and  known  officers  of  a  justice,  1044. 
may  execute  process  in  any  part  of  the  county,  1055-6. 

in  this  respect,  their  jurisdiction  is  co-extensive  with  that  of  the  sheriff 
1056. 
when  justified  in  breaking  open  doors,  &c.,  54,  55. 

CONSTRUCTION, 

of  i^enal  statute,  9. 
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NTAGIOUS  DISEASE, 

exposmg  person  att'ected  with,  in  a  public  place,  433. 

NTEMPT.    See  CRiMiif  al  Contbmfts. 

power  of  public  bodies,  tribunals  or  officers  to  punish  for,  1278. 
justice  may  commit  for,  on  examination  of  accused,  1105. 

NTINUANCE, 

when  defendant  entitled  to,  781-2. 

NTERSION, 

of  property  of  state,  city,  county,  village,  corporation,  &c.,  480,  481. 
what  constitutes,  481. 
auditing,  allowing  or  paying  false  or  fraudulent  claims,  &c.,  480,  481. 

NTEYANCE.    See  Dbbd  ;  Evidbncb. 

of  land  without  the  state ;  when  evidence,  without  further  proofs  875. 

exemplification,  when  evidence  of  the  conveyance,  and  of  the  due  execu- 
tion thereof,  875. 

NVICT, 

importing  foreign  convicts,  474-5. 

when  allowed  to  vote,  484,  540. 

in  state  piison,  unauthorized  communication  with,  548. 

when  sentenced  for  life,  538. 

female,  imprisonment  of,  538. 

removal  of,  540. 

protected  by  law,  540. 

when  he  may  be  adjudged  an  habitual  criminal,  559. 

execution  of,  820. 

reprieve,  commutation,  pardon  of,  820. 

becoming  insane  ;  inauisition,  821. 

female,  sentenced  to  aeath,  appearing  to  be  pregnant ;  inquisition,  823. 

suspension  of  execution,  823. 

sheriff  to  transmit  inquisition  to  governor,  823. 
duty  of  governor,  823. 
when  he  may  make  an  affidavit,  901. 

or  testify  as  a  witness,  900-1. 
when  incompetent  as  a  witness,  899  to  903. 
bringing  up,  on  habeas  corpus^  to  testify,  901-2,  982. 
when  a  competent  witness,  899,  900. 

conviction  may  be  proved,  for  the  purpose  of  affecfdng  the  weight  of  his 
testimony,  899,  900. 
how  proved,  899,  900. 

mcnoN, 

must  precede  pimishment,  9. 

impinsonment  on  two  or  more  convictions,  561. 

for  second  offense ;  sentence,  562. 

had  in  another  state ;  effect  of,  upon  competency  of  witness,  901-2. 

of  witness,  does  not  exclude  his  testimony,  899,  900. 

it  may  be  proved,  for  the  purpose  of  affecting  the  weight  of  his  testimony, 
899,  900. 
how  proved,  899,  900. 
'before  court  of  s(>ecial  sessions,  how  proved,  936. 
xxiust  be  proved  like  other  records,  8&. 
'When  evidence,  and  how  far  conclusive,  865. 
J  udgment  upon,  to  be  entered  in  minutes,  865. 
oernfled  copy  of  minutes  of,  865. 

certified  transcript  of  entries  in  minutes  to  be  sent  to  the  secretary  of  state, 
865. 
exemj>lification  of,  by  secretary,  when  sufficient  evidence  of  conviction,  865. 
Certificate  of,  when  evidence,  866. 

contradicting,  866. 
sxmimary  conviction  before  justice  of  the  peace,  1234.    See  Summaby  Coimo- 

TIONS,  &c. 

defendant  entitled  to  copy  of,  1234. 
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COPIES.    See  Evidencb. 

when  admissible  in  evidence,  836. 

when  they  ai*e  the  best  evidence  in  the  party's  power,  836,  986* 
granting  copy  of  indictment,  718. 
of  summary  conviction ;  defendant  entitled  to,  1234. 
of  i-ecords,  &c.,  in  cei*tain  public  offices,  855. 
of  papere  filed  with  town  clerk,  855. 
of  documents  on  tile  in  depai'tments  of  United  States,  856. 
certificate  to  ;  fonn  of ;  seal,  856. 

CORONERS  AND  CORONERS'  INQUESTS.    See  Spbcial  Pbocbedqios. 

CORPORATIONS.    See  Fbaodulbitt  Insolvbkcibs  by  Cobporatiovb,  Ac. 

issue  and  sale  of  false  or  fraudulent  certificates  of  stock,  or  false  or  frsndalent 
bonds,  &c.,  by,  379. 

signing,  or  procuring  them  to  l>e  signed,  without  authoiity,  with  intent  to 
issue,  379. 
when  indictable,  665. 

appearance  by  counsel ;  plea,  665. 

in  case  of  non-appeai*ance,  plea  of  not  guilty  to  be  entered,  665. 

fine,  on  conviction,  666. 
books  of ;  compelling  production,  by  subpoena  dttces  tecwnf  929. 
officers  of ;  compelling  theii*  attendance  as  witnesses,  929. 
when  included  in  the  word  **  i)ei'son,"  1029. 
summons  upon  information  against,  1029. 

by  whom  issued,  and  when  i-etui-nable,  1029. 

form  of,  1030. 

when  and  how  served,  1030. 

examination  of  the  charge,  1030. 

certificate  of  the  magistrate,  and  return  thereof  with  the  depooitionflf  108O' 

grand  juiy  may  pi'oceed  as  in  the  case  of  a  natural  person,  1080. 
appearance,  and  plea  to  indictment,  and  proceedings  thereon,  1030 
fine,  on  conviction  ;  how  collected,  1030. 

CORPUS  DELICTI.    See  Evidbncb  ;  Makslauohtbr  ;  Mubdbr. 
proof  of,  in  connection  with  confessions,  949,  950-1. 

CORROBORATION.  See  Accomplicb. 
of  accomplice,  790,  8.M,  895-6-7. 
of  accessaries ;  when  necessary,  895-6. 

CORRUPTION.    See  Bribbrt  and  Corruption. 

COSTS, 

on  conviction  for  profane  cursing  and  swearing,  1175. 

on  conviction  of  hawkers  and  peddlers,  1205. 

of  issuing  and  serving  subpoenas,  1261-2. 

of  jurors  and  witnesses,  in  courts  of  special  sessions,  1262. 

COUNSEL, 

when  privileged  from  testifying,  904. 

when  not  allowed  to  testify,  904-5. 

defendant's  right  to,  on  trial,  760. 

for  misdemeanors,  defendant  may  appear  by,  759,  760. 

may  be  assigned  by  coui-t,  for  poor  defendant,  760. 

duty  of,  to  obey  order  of  court,  760. 

claim  for  services,  not  chargeable  to  county,  760. 
on  examination  of  offender,  1091. 

defendant  allowed  time  to  send  for,  1091. 
adjournment  for  that  purpose,  109 
before  grand  jury,  not  allowea,  667. 
on  appeal,  831. 

COUNTERFEITERS, 

are  disorderly  persons,  1155. 

COUNTERFEITING.    See  Forobrt,  &o. 
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JNTY  CLERKS, 

omittiiig^  to  publish  anjr  statement  required  by  law,  482. 

to  make  report  to  district  attorney,  of  omissions  by  town  oflScer8»  970. 

JNTY  JAIL, 

when  punishment  is  impnsonment  for  less  than  one  year,  convict  is  to  be 

confined  in,  539. 
when  impiisonment  to  be  in,  or  in  state  prison,  539. 

JNTY  JUDGE.    See  Courts  op  Sessions,  &c. 
to  hold  courts  of  sessions,  640. 
has  no  power  to  receive  a  verdict,  in  court  of  sesmons,  in  the  absence  of  both 

his  associates,  638. 
if  incapable  of  acting  in  court  of  sessions,  case  must  be  transferred  to  another 

court,  640. 
when  to  designate  another  justice  of  the  peace  to  act  as  Justice  of  sesedonSt 

640. 

JNTY  PENITENTIARY, 
imprisonment  in,  8,  539,  541. 

JNTY  TREASURER, 

misappropriation  bv,  of  funds  received,  381,  482. 
malfeasance  or  neglect  of  duty  by,  381. 

[JETS.    See  Citt  Courts  ;  Courts  of  Rboord  ;  Criminal  JuRiSDionoN. 

criminal  courts  of  the  state  ^numerated,  619.    See  Cbdcinal  Coubtb  of  thb 

Statb. 
general  provisions  resx)ec^g  courts,  619. 

new  courts,  619. 

not  to  sit  on  election  day,  619. 
nor  on  Sunday,  619,  622. 

sittings  to  be  pubuc,  620. 

judges,  when  not  to  sit,  620. 

consist  of  courts  of  record,  and  courts  not  of  record,  620. 

powers  and  jurisdiction  of  courts  of  record,  620. 
to  punish  for  criminal  contempts,  620. 

superior  city  courts  enumerated,  620,  621. 

inferior  courts,  not  of  record,  622. 

of  original  criminal  jurisdiction,  enumerated,  621,  622,  635. 

adjoui'nments  must  be  to  some  other  day  than  Sunday,  622. 

URT  OP  APPEALS, 

appeals  to,  from  supreme  court,  S26-9. 
may  be  taken  as  a  matter  of  right,  827. 

DRT  OF  GENERAL  SESSIONS  OF  THE  CITY  AND  COUNTY  OP  NEW 
YORK,  AND  COURT  OF  SESSIONS  OF  THE  COUNTY  OF  KINGS. 

court  in  New  York,  is  not  abolished  by  constitution  of  1868,  639. 

is  recognized  by  Code  of  Crim.  Pro.  (}  38),  as  still  in  existence,  638. 
is  a  court  of  i-^cord,  644. 

power  as  to  adjournments,  642,  644. 

extension  of  terms,  642,  644,  645. 

city  judge  ;  his  election,  and  powers,  642. 

judge  of  the  court  of  general  sessions ;  his  election  and  x)ower8, 642. 

terms  of  office  of  recorder,  city  judge,  and  judge  of  the  court  of  general  ses- 
sions, 643. 

two  branches  of  court  to  be  held  each  month,  643. 

district  attorney  may  appoint  an  additional  assistant,  643. 

powers  of.  under  act  of  1855  (eh.  337),  643. 

mdictments  may  be  sent  to  it,  by  oyer  and  terminer,  643. 

power  to  make  and  enforce  rules  and  regulations  for  its  government,  &c,  648» 
644. 

remission  of  fines,  643. 

double  sessions  of  court,  644. 

places  of  holdmg  tei*ms,  644. 
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COURT  OF  GENERAL  SESSIONS  OF  THE  CITY  AND  COUNTY  OP  NEW 
YORK,  AND  COURT  OP  SESSIONS  OF  THE  COUNTY  OF  KINGB- 
Ckmtinued, 
power  to  punish  criminal  contempts,  644. 
writs  and  process,  644. 
under  Code  qf  Oriminal  Procedure^ 

courts  of  general  sessions  in  New  York,  and  of  sessions  in  Kings  connty, 

continued,  with  jurisdiction  spedfied,  645. 
jurisdiction,  645,  646. 

division  of  court  of  general  sesedons,  into  three  parts,  645. 
parts,  by  whom  held,  646. 
when  to  be  held ;  duration,  646. 
acconmiodation  for  court  and  officers ;  appointment  of  clerks ;  seal,  Ac,  646. 

COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS, 

no  indictment  necensary,  623. 

accused  entitled  to  counsel,  624. 

jurisdiction,  626. 

members  of  the  court,  629. 

presiding  judge,  629. 

clerks  and  officers,  629. 

seal  of  the  court,  629. 

time  of  holding  court,  629. 

oath  to  members  of  court,  629. 

adjournments,  &c.,  630. 

writs  and  process,  630. 

compensation  of  members  and  officers,  680« 

COURT  OF  OYER  AND  TERMINER, 
defined,  630. 
who  to  pi'eside  in,  630. 
by  whom  held,  632. 

is  not  a  superior  court  of  general  jurisdiction,  680,  684. 
seal,  633. 

is  a  court  of  record,  630. 

as  such,  may  punish  for  criminal  contempts,  631. 
to  continue  to  exercise  the  jurisdiction  and  powers  now  vested,  except  as  other> 

wise  provided,  630. 
adjournments ;  place  of  holding  terms ;  changing  the  place,  631,  684. 
coui-t  in  each  county,  631. 
jurisdiction,  631. 
writ  or  process,  632. 
clerk,  632. 

sending  indictments  to,  632. 

when  it  may  remit  back  indictment  to  court  sending  it,  682 
removal  of  indictments  to,  and  from,  632. 
drawing  of  grand  jury  for,  632. 
may  grant  new  trials  in  all  cases  tried  therein,  631. 
sending  indictments  to  general  sessions,  in  New  York,  632. 
fines,  in  New  York,  633. 
appointment  of  terms,  &c.,  633. 

extraordinary  terms,  633. 

designation  of  time  and  place  of  holding,  and  justice  to  preside,  633. 
any  justice  of  supreme  court  may  preside,  633. 

place  of  holding  terms,  633. 
additional  jurors,  638. 
precept  to  sheriff,  to  summon  jurors,  &c.,  633. 

to  make  proclamation,  633. 

publishing  proclamation,  633. 
organization  of  the  court,  634. 

Sower  to  adjourn,  634. 
esigfnation  of  a  temporary  district  attorney,  634. 
charge  to  grand  jury,  634. 

attorney-general,  wnen  \x\  attend,  and  prosecute  certain  offenders,  686« 
when  to  cause  them  to  be  bi*ought  to  trial,  635. 
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»IJRT  OF  OYER  AND  TERMINEB^Qmtinited. 

list  of  prisoners  to  be  pi^esented  by  keeper  of  county  priaoOf  636. 

when  prisonei's  to  be  discharged,  d35. 

removal  of  prisoner,  by  haJbetu  corpuSf  635. 

order  to  bring'  up  prisoner,  635. 

opening  and  holding  court  to  take  recognizaoces,  636. 

URTB  OP  RECORD, 

Jurisdiction  and  powers  continued,  620. 
general  powera  of,  620. 

to  issue  subpoenas  for  witnesses,  620. 

to  administer  oaths  to  witnesses,  620. 

to  devise  and  make  new  process  and  forms  of  proceedings,  620. 

to  punish  for  certain  speofied  criminal  contempts,  620. 

URT8  OP  SESSIONS, 

generally ;  one  in  each  county,  638. 
by  whom  held,  632,  634,  636. 
constitutional  provisions,  632. 
])rovi8ion8  of  judiciary  act  of  1847,  634. 
courts  of  sessions  are,  1.  The  courts  of  sessions  in  counties  other  than 

New  York  ;  2.  The  coui't  of  general  sessions  in  the  city  and  county 

of  New  York,  638.  639. 
are  courts  of  I'econi,  635. 

are  courts  having  onfinal  criminal  jurisdiction  of  criminal  actions,  635. 
in  counties  other  than  New  York,  correspond  to  court  of  general  sessions 

in  city  and  county  of  New  York,  635. 
may  punish  for  criminal  contempts,  641. 

URT8   OF   SESSIONS   IN  COUNTIES  OTHER  THAN   NEW  YORK  AND 
KINGS, 
are  courts  of  record,  635. 

are  courts  having  original  jurisdiction  of  criminal  actions,  635. 
continue  to  exercise  the  jurisdiction  and  powers  heretofore  vested  in  them,  by 

law,  except  as  otherwise  prescribed,  635. 
jurisdiction  under  Code  of  Criminal  Ihrocedta^  638,  639,  640. 
by  whom  held,  638,  640. 
when  and  where  held ;  juries,  640. 
clerks,  638,  641. 
crand  jurors,  636. 

designation  of  temporary  district  attorney,  636, 
time  of  holding  courts  ;  juries,  636. 

order  of  county  judge  designating  time,  638. 
duration  of  terms,  636,  642. 
power  of  adjournment,  636,  637,  642. 
transferring  cases  to  oyer  and  terminer,  636. 
designation  of  another  justice,  636. 
place  of  holding  terms,  court-houses,  636. 
Justices  of  sessions ;  non-attendance,  or  vacancy,  686* 
charge  to  grand  jury,  637. 
remanding  indictment  to,  637. 
order  to  bring  up  prisoner,  637. 
opening  court  to  take  recognizances,  637. 
compeUing  committee  of  lunatic  to  confine  him,  &c.,  687. 
jailer  to  present  lists  of  prisonera,  637. 
discharging  prisoners  not  indicted,  637. 
disorderly  pei-sons,  lists  of,  in  prison,  to  be  laid  before  court,  637. 

duty  of  court  thereon,  637. 
compeUinfiT  committee  of  lunatic  to  confine  him,  637. 
revoking  license  to  sell  liquor,  637. 

has  jurisdiction  to  try  an  indictment  for  robbery  in  the  first  degree,  638. 
has  power  to  grant  new  trials,  638. 
county  judge  may  pi*esido  at,  in  any  other  county  than  his  own,  except  New 

York  and  Kings.  636. 
has  no  jurisdiction  of  rape,  638. 
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COURTS   OF   SESSIONS    IN   COUNTIES   OTHER  THAN   NEW  YORK  AND 
KINGS— OwfiTittcd. 

county  judge  has  no  power  to  receive  a  verdict,  in  the  absence  of  his  asso- 
ciates, 638. 

indictment  may  be  sent  to,  by  oyer  and  terminer,  for  trial,  without  notice  ta 
accused,  038. 

indictments  ;  sending  to  other  comis,  640. 
remitting  back,  640. 

jurors,  "when  to  be  drawn,  641. 

writs  and  process,  641. 

definition  of  "  court  of  sessions,**  641. 

as  courts  of  i-ecord,  they  may  punish  for  criminal  ctontempts,  641. 

justice  of  sessions,  when  disqualified  from  hearing  appeal,  641. 

when  additional  jurors  may  be  ordered,  641. 

continuance  of  sittings,  641,  642. 

when  justice  of  sessions  is  disqualiticil  to  act,  640. 

county  judge  incapable  of  acting,  640. 

COURTS  OF  SPECIAL  SESSIONS, 
trial  for  offenses,  before,  1237. 
by  whom  held,  formerly,  1237. 
now  held  by  a  single  justice,  1238. 
constitutional  provisions  respecting,  1237,  1241. 

organization,  jurisdiction,  and  practice  of,  depend  upon  statutes,  1238. 
provisions  of  revised  and  other  statutes,  1239. 

1.  Courts  of  special  sessions,  except  in  the  city  and  county  of  New  Torkf 

arid  the  city  of  Albany^  1239. 
jurisdiction  of  what  offenses  and  charges,  1239,  1240-1. 
in  what  cases  they  have  ezeZt^ve  jurisdiction,  1240-1. 
fees  of  justices,  as  members  of,  980. 

2.  Courts  of  special  sessions  in  the  city  and  courtly  of  New  York,  1248 

under  the  *'  New  York  City  Consolidation  Act  *^  of  1882, 1248. 

jurisdiction,  1249,  1250-1. 

court,  where  held,  how  constituted,  1251. 

administering  oaths ;  subpoenas  for  witnesses,  1251. 

clerk  to  certify  sentences  to  sheriff,  1251. 

in  what  cases  court  to  proceed  to  trial,  1251. 

trial  to  be  had  before  the  court,  without  a  jury,  1252. 

duty  of  clerk,  1252. 

copy  minutes  of  convictions,  1252. 

trial  of  misdemeanors ;  filing  affidavit  of  complaint,  1252. 

if  accused  admitted  to  bail,  recognizance  to  be  taken,  1252. 

forfeiture  and  prosecution  of  recognizance,  1252. 

subpoenas  and  attachments,  1252. 

recognizances  for  appearance ;  foi'feitnre  and  prosecution  of,  1253. 

to  keep  the  peace  ;  taking  and  discharging,  1253. 
appeals  from ;  application  for  allowance  of,  1253. 
organization  of  court  not  unconstitutional,  1255. 
8.  Coi:^t8  of  special  sessions  in  counties,  cities  aTid  villages  other  than  Nem 
York,  1254. 
Albany,  under  act  of  1872  (ch.  284),  "  to  establish  a  court  of  special  ses- 
sions in  and  for  the  city  of  Albany,"  as  amended  in  1881, 1254. 

when  to  be  held,  and  by  whom,  1255. 

power  and  jurisdiction,  1255. 

duration  of  terms,  1256. 
Brooklyn,  under  act  of  1850  (ch.  102),  1257. 

either  of  the  justices  of  the  peace  or  police  justices  may  hold 
terms  alone,  1257. 

what  persons,  and  for  what  offenses,  mav  be  tried,  1257. 

accused  not  to  be  i*equi)vd  to  give  bail  for  api)earance  at  any 
other  court,  unless  certificate  is  given  by  judge,  1257. 

clerk  may  be  appointed  for  f^nch  of  the  justices,  and  their  dutiea 
fixed  and  i*e;»'ul.'ited,  121)8. 
Oswego,  under  acts  of  1848  (ch.  116),  and  1849  (ch.  184),  1258. 
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recorder,  as  police  justice,  is  to  hold  all  courts  of  special  sessioDS 
in  the  city,  1258. 
possesses  &U.  the  powers  and  jurisdictioxiy  and  must  perform 

all  the  duties  of  such  courts,  1258. 
what  offenses  he  may  try,  while  holding  court  of  special  ses- 
sions, 1258-9. 
JPougfikeepsie.    Police  justice  has  sole  and  exclusive  jurisdiction  to  try 
all  criminal  cases,  as  a  court  of  special  sessions,  that  may  be  tried 
by  a  justice  of  the  peace,  &c.,  1259. 
Bochester.    Mayor  and  aldermen  may  be  members  of  courts  of  special 
sessions,  1259. 
police  justice  to  preside  in  all  courts  of  special  sessions  held  in  the 
city,  1259. 
Monroe  oownty.    What  charges  and  offenses  cotu'ts  of  sessions  have 
exclusive  jurisdiction  to  hear,  try  and  determine,  1159. 
costs  and  expenses  chargeable  to  town,  126u. 
Wayne  county.    Powers  of  courts  of  special  sessions  in,  1260. 
Saratoga  Springs.    Duty  of  police  justice  to  preside  in  courts  of 
special  sessions,  1260. 
when  other  justices  to  be  associated  with  him,  1260. 
Utica.     Powers  and  jurisdiction  of  city  court,  as  court  of  special 
sessions,  1260-1. 
justices  of  the  peace  have  no  power  to  hold  courts  of  special  ses- 
sions,*1261. 
4.  GfeneraZ  provisions  i-especting  courts  of  special  sessions,  1261. 

examination  of  accused,  when  he  elects  to  be  tried  before  magistrate, 

1261. 
warrant  of  commitment,  1261. 
subpoenas,  1246,  1261-2. 

judgments  and  orders  to  be  reviewed  by  appeal,  1262. 
no  fees  allowed  to  jurors  or  witnesses,  1262. 
record  of  conviction  ;  fines,  1263. 
informing  prisoner  of  his  right  to  be  tried  by  a  Jury,  1246. 

right  may  be  waived,  by  agreement,  1246. 
exemptidh  from  service  on  juries,  1247. 
separation  of  jury,  1247. 
waiver  of  right  to  give  bail,  1250. 

provision  of  constitution,  giving  the  right  of  trial  by  jury,  not  appli- 
cable to  these  courts,  1255. 


provisions  of  Code  of  (Hvil  Proced/wre^ 

courts  of  special  sessions  in  each  town,  and  in  certain  cities  and  villages, 

are  classed  among  the  courts  not  of  record,  1237,  1253. 
jiunsdiction  and  powers  continued,  except  as  otherwise  prescribed  therein, 

1237. 


provisions  of  Code  of  Criminal  Procedure^ 

a  court  of  special  sessions,  unless  provision  is  otherwise  made  by  law, 

must  now  be  held  by  one  justice  of  the  peace,  980,  1238. 
a  recorder  of  a  city  has  power  to  hold  a  coiurt  therein,  980, 1288. 
for  what  purposes  deemed  inferior  courts  not  of  record,  1'.37. 

courts  of  special  sessions  except  in  the  cUy  and  county  of  New  York  and 
city  of  Albany,  1242. 
of  what  charges  and  offenses  they  have  exclusive  jurisdiction,  in  the 

first  insUmce,  1242-3. 
removal  and  stay  by  certificate,  for  indictment,  1243. 
adjournment;  trial,  1243. 
trial  and  punishment  of  certain  crimes,  1243. 
proceedings  in  courts  of  special  sessions  and  police  conrtsy  in  counties 
other  than  New  York*  1244. 
charge  to  be  read  to  defendant,  and  he  required  to  plead,  1244. 
plea,  and  how  put  in,  1244. 


COURTS  OF  SPECIAL  SESSIONS— Con^inu^d. 

issue,  how  tried,  1244. 

defendant  may  demand  a  trial  by  jary»  1244. 
jui*y,  how  summoned,  1244. 
summoning  jury,  and  retuiTung  the  list,  1244. 
punishing  officer,  for  not  returning*  the  list»  1246. 
issuing  new  order  for  jury,  1245. 
depositing  ballots  in  box,  1245. 
di^wing  the  jury,  1245. 
challenges,  1245. 

talesmen,  when  and  how  ordered  and  summoned,  1246. 
jury,  how  constituted,  1245. 
their  oath,  1245. 

to  sit  together  and  hear  the  proofs,  &c.,  1245. 
may  either  dedde  in  court  or  retire,  1245. 
swearing  officer  to  attend  them,  1245. 

verdict  of,  to  be  delivered  pubUcly,  and  entered  in  minutes,  1246> 
dischai'ge  of,  without   vermct,  1246. 
when  cause  to  be  re-tried,  1246. 
subpoenas,  and  punishing  their  disobedience,  1246. 
punishing  jurors  for  non-attendance,  1246. 
no  fees  to  jurors  or  witnesses,  1246. 

when  defendant  requests  a  trial  before  court  of  special  sessions,  exami- 
nation dispensed  with,  1246. 
judgment,  on  conviction  ;  fine  or  imprisonment,  1246. 

of  imprisonment  until  fine  be  paid  ;  extent  of  imprisonment,  1247 
by  whom  executed,  1247,  1053. 
on  acquittal,  defendant  to  be  discharged,  1247. 
order  that  prosecutor  pay  the  costs,  1247. 
on  failure  to  pay,  judgment  to  be  entered  against  him,  1247. 
certificate  of  conviction  ;  its  form,  1248. 
when  and  where  to  be  filed,  1248. 
when  conclusive  evidence  of  facts  stated  in  it,  1248. 
fine ;  to  whom  it  may  be  paid,  before  and  after  commitment ;  how  ap* 
plied,  1248-9. 
proceedings  against  magistrate  or  sheriff,  on  neglect  to  pay  fine 
into  county  treasury,  1249. 
defendant,  when  to  continue  in  custody,  or  be  committed  to  jail,  1249. 
commitment;  form  of,  1249. 
by  whom  executed,  1249. 
defendant  may  be  admitted  to  bail,  1249. 
bail ;  how,  and  by  whom,  taken,  1249. 
form  of  the  undertaking,  1249. 
undertaking,  when  forfeited  ;  action  thereon,  1250. 
foi'feiture,  how,  and  by  whom,  remitted,  1250. 
courts  of  sx)ecial  sessions  in  the  city  and  county  of  New  Yorkf  1253. 
jurisdiction,  1253. 

officers,  how  appointed ;  term  of  office,  1254. 
where  held,  1254. 
procedure  in,  1254. 

in  what  cases  to  proceed  to  trial,  1254. 

when  defendant  has  requested  to  be  tided  in  that  court,  1254. 
when  he  has  omitted  to  give  bail,  and  does  not  demand  a 

jury,  1254. 
if  jury  demanded,  magistrate  to  proceed  to  examination  of 
charge,  1254. 
and  hold  the  defendant  to  answer,  or  discharge  him, 
1254. 
trial  to  be  before  court,  without  jury,  in  all  cases.  1255. 
duty  of  clerk,  in  issuing  subpoenas,  &c.,  12.15. 
fines  ;  to  whom  to  be  paid,  &c.,  1255. 
no  transcript  of  conviction  to  be  certified  or  filed,  1255. 
certified  copy  of  minutes,  conclusive  evidence,  1255. 
courts  of  special  sessions  in  the  city  of  Albany,  1256. 
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lurisdiciion,  1256. 
oail  or  commitment,  1256. 

when  defendant  to  be  held  to  answer  charge,  before,  1267. 
by  whom  held,  1257. 

when  and  where  held,  1257. 

clerk ;  duty  to  attend,  1257. 
ooorts  of  special  sessions  in  the  city  qf  BroMyn  ;  jurisdiction,  1258. 
court  of  special  sessions  in  the  dty  qf  Oswego^  1258. 
areola  from  courts  of  special  sessions,  1262. 

judgments  ot  reviewable  only  upon  appeal  to  court  of  sessions,  1262. 
appeal,  for  what  causes  allowed,  1262. 

how  taken ;  affidavit  of  errors,  1262. 

allowance  of,  by  judge,  1262. 
discharge  from  custody,  on  giving  undertaking,  1262. 
filing  undertaking,  12&. 

afficuLvit  and  allowance ;  to  whom  to  be  delivered,  1268. 
return,  when  and  how  made,  1268. 

compelling  return,  1268. 

ordering  and  compelling  further,  or  amended,  1263. 
by  whom,  and  how,  broujrht  to  argument,  1268. 
when  to  be  dismissed,  1263. 

service  of  return  on  district  attorney ;  consequences  of  omission,  1263. 
if  brought  to  hearing  by  defendant,  appeal  must  be  argued,  though 

no  one  oppose,  1264. 
if  brought  on  by  district  attorney,  1264. 
to  be  heard  on  original  return,  1264. 
Judgment ;  what  may  be  rendered,  1264. 

to  be  entered  on  the  minutes,  1264. 

for  affirmance  ;  order  upon,  1264. 

for  reversal ;  order  ux)on,  1264. 

if  new  trial  oi*dered,  to  be  had  in  court  of  sessions,  &c.,  1264. 

proceedings  to  cairy  judgment  into  effect,  to  be  had  in  court  of 
sessions,  1264. 
from  judgment  of  court  of  siBsions,  defendant  may  appeal  to  supreme 
court,  1265.  * 

admitting  to  bail,  upon,  1265. 

judgment  of  supreme  court,  final,  1265. 
proceedings  to  carry  it  into  effect,  1265. 
certificate  of  conviction,  in  courts  of  special  sessionsy  1265* 

'OWB.    See  Miloh  Ck)ws. 

rREDIBILITY, 

of  witnesses,  908.    See  Evidbnob. 

rREED, 

discriminations  on  accoimt  of,  515. 

definition  of,  1,  2. 
infamous,  2. 
prevention  of, 

1.  Bv  lawful  resistance,  3. 

by  whom  made,  3. 

party  about  to  be  injured,  3. 
other  parties,  3,  4. 

2.  Intervention  of  the  officers  of  justice,  3. 

in  what  cases,  3. 

persons  in  aid  justified,  8 
necessity,  as  an  excuse  for,  11. 

consisting  of  different  degi*ee8  ;  attempt  to  commit,  12. 
attempt  to  commit,  12. 

punishment  of,  12,  13.     See  Imprisoxmbht  ;  Punishmbnt. 
persons  capable  of  committing,  563. 
crime  against  nature,  377.    &e  Sodomy. 


Index. 

CRIMES.    See  iMPSisoNiCBirT ;  Indictmbnt;  PuNiSHiCBirT. 

are  divided  into  two  great  claases,  viz.,  FWoTiies  and  Misdemeanoraf  X 

persons  capable  of  committiDg,  8,  503. 

nature  of ;  kinds ;  and  measure  of  punishment^  3. 

attempts  to  commit,  12.    k>ee  Attbmpts,  &c. 

punishable  with  death,  15. 

treason  against  the  people  of  this  state,  16. 

muixler  in  the  first  degree,  16. 
against  public  justice,  545. 
against  religious  liberty  and  coDScience,  1184. 
compounding  or  concealing,  375.    See  CoMFouvDnra,  &a 
compromising,  1142. 
against  revenue  and  property  of  the  state,  480-1. 

CRIMINAL  ACTIONS, 
defined,  5. 

by,  and  against  whom,  prosecuted,  5. 
punishment  in ;  mode  and  measure  of,  5,  6. 
party  prosecute^  is  designated  as  defendant,  5. 
rights  of  defendant,  5. 

exemption  from  second  prosecution,  6. 

not  compelled  to  be  a  witness  against  himself^  6. 

may  testify  as  a  witness  in  his  own  behalf,  6. 

his  neglect  or  i*efusal  to  testify  creates  no  presumption  against  him,  6. 

exemption  fi*om  unnecessary  restr&int,  6. 
courts  having  original  jurisdiction  of,  6. 
continuance  of,  from  term  to  term,  6,  737. 
dismissal  of,  6,  7. 

discontinuance,  or  abandonment  of^  7,  787,  768. 
time  of  commencing,  7,  989. 

for  murder,  7,  989. 

for  a  crime  other  than  murder,  7,  989. 

defendant  out  of  the  state,  7,  990. 

when  indictment  deemed  found,  7. 
pleading,  7. 

forms  of;  rules  as  to  suflicieney,  7« 

on  the  part  of  the  people,  7. 
y  indictment,  7. 

on  the  part  of  the  defendant,  7. 

is  either  a  demurrer,  or  a  ploa»  7* 
at  what  time  to  be  put  in,  8. 
removal  of,  to  another  court,  8. 

CRIMINAL  ACTS  OR  OMISSIONS, 
when  punishable,  2,  457. 

CRIMINAL  CONTEMPTS, 
in  courts  of  record, 

1.  Under  Reoised  J^tatuteSf 

acts  amount! nir  to,  455. 

when  indictable,  457. 

punishment,  456-7. 

when  punish Hble  summarily,  466. 

2.  Under  Code  of  Civil  Procedure, 

what  acts  ai*e  punishable,  456,  620. 
punishment,  457,  620. 

does  not  bar  indictment,  457. 

to  be  taken  into  consideration,  on  conviction  npon  indictment^ 
457. 
mandate  of  commitment  for,  457. 
power  of  courts  of  record  to  punish,  620. 
courts  of  sessions  may  punish  for,  641. 

3.  Under  Penal  Code, 

what  contempts  are  declare<i  misdemeanors,  456. 

acts  punishable  as  a  contempt  may  also  be  punished  aa  a  crimey  467. 
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mitig-ation  of  punishment,  457. 
I)Owei's  of  public  boidies,  &c.,  to  punish  for,  not  affected,  457. 
4.  Under  Code  of  Criminal  Procedure^ 

disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  testify,, 
punishable  as  a  criminal  contempt,  927. 
on  a  conditional  examination,  927. 
in  special  proceedings,  1275. 
in  oonrts  not  of  recora.    See  Justices  of  thb  Pbacb;  Coubts  of  SpbciaIt 

Sbssions. 
in  special  proceedings,  1275. 

[MINAL  COURTS  OF  THE  STATE.    See  Courts  ;  CRiBmrAL  JuRWDicnoir. 
enumerated,  619. 
I.  The  court  for  the  trial  of  impeachments,  621,  622,  623. 
II.  Oyer  and  terminer,  619,  630,  631. 
UI.  Courts  of  sessions,  619,  632,  635,  638,  641. 

IV.  General  sessions  of  the  city  and  county  of  New  Tork^  and  court  of  ses- 
sions of  the  county  of  Kings,  619,  639,  644. 
V.  The  city  courts,  619,  645. 

1.  The  city  court  of  Bi-ooklyn,  619,  645. 

2.  The  superior  court  of  Buffalo,  619,  649,  660. 
8.  The  other  city  courts,  619,  651. 

(a)  Recorder's  court  of  Uticu.  619,  651,  652. 

(6)  City  court  of  Utica,  619,  651,  652. 

(c)  Recorder's  court  of  Oswego,  619,  651,  652. 

{d)  Mayor's  court  of  Hudson,  619,  651,  659. 
4.  Greneral  provisions  i-elating  to  city  courts,  619,  659. 
courts  having  original  junsdict^on,  in  criminal  actions,  621,  635. 
certain  city  courts,  possessing  cnminal  jurisdiction  more  or  less  extensive,  621. 
criminal  jurisdiction  of  state  courts,  622. 
courts  of  special  sessions  and  police  courts  ai'e  inferior  coui'ts  not  of  record^ 

621. 
courts  of  justices  of  the  peace.    See  Justigbs  of  thb  Pbagb. 
Justices'  courts  in  cities,  660,  962. 

DflNAL  JURISDICTION, 

g^ei*al  powers  of  courts  of  recoi*d,  620. 
of  former  criminal  courts  continued,  619. 
original ;  what  courts  pK>sse88,  6,  621. 
of  certain  city  courts,  621. 
of  state  courts,  622. 

to  pimish  common  law  misdemeanors^  622. 

when  concun*ent  with  that  of  federal  courts,  623,  624. 

as  to  status  of  a  citizen,  624. 

of  foreign  court,  as  to  marital  relations  of  a  citizen  of  this  state,  624. 

local  or  territorial,  624. 

a  crime  committed  in  one  state  not  cognizable  in  another,  625. 
continuous  offenses,  begun  in  one  country,  and  consummated  in  an- 
other, 625. 
over  the  ocean,  625,  627. 

does  not  extend  beyond  territorial  limits  of  state,  625. 
in  respect  to  persons,  625. 
when  one  leaves  the  state  to  evade  the  laws,  626. 
crime  committed  in  different  counties,  626. 
on  boundary  line  of  counties,  626. 
on  board  a  vessel,  626. 
on  railway  train,  &c.,  626. 
tibel,  426,  626. 

foreign  conviction  or  acquittal  a  bar,  626. 
conviction  or  acquittal  in  another  county,  a  bar,  626. 
of  United  States  courts,  622,  627. 

when  exclusive  of  state  courts,  627,  628. 
to  what  offenses,  627. 
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common  law  powers,  627. 

under  acts  of  congress,  627. 

crimes  on  the  high  seas,  627. 

place  of  trial,  628. 
jwrisdiction  geJieraUy,  628. 

cannot  be  acquii'ed  by  consent  or  agreement,  628. 

in  case  of  arrest  by  artifice,  or  arrent  in  another  state,  628. 

of  court  of  appeals,  when  it  cannot  be  questioned  by  court  below,  628. 

coiu^  of  concuri'ent  jurisdiction ;  court  first  taking,  to  retain,  6^. 

in  case  of  false  pretenses,  629. 

in  pleading,  facts  on  which  it  depends  should  be  averred,  629. 
of  the  vai-ious  ciiminal  courts.    See  Courts  ;  Criminal  Courts  of  the  Stati. 
of  appellate  court ;  when  it  ceases,  833. 
of  justices  of  the  peace,  981,  &c.    See  Justicbs  of  thb  Pbacb. 

CRIMINAL  JURISPRUDENCE,  1. 

CRIMINAL  PROCEDURE.    See  PLEADnro  ;  Practicb. 
is  regulated  by  Code  qf  OrimifuU  Procedure,  3,  8. 

CRIMINAL  RESP0NSIBILIT7.    See  Pbbsohb  oapablb  of  ooiocittino  Cbimbs. 
sufilciency  of  mental  capacity,  563. 
for  natural  consequences  of  one's  own  acts,  568, 564. 
knowledge  that  act  is  unlawftd,  and  morally  wrong,  563,  572,  575. 
constituents  of,  563. 

test  ot  is  capacity  to  distinguish  between  right  and  wrong,  563,  564,  572,  573. 
ignorance  of  the  Law  will  not  excuse,  563. 
burden  of  proof,  564. 
deliritim  tremens ;  when  it  saves  from,  564. 
intoxication,  to  relieve  from,  564,  565. 
aliens,  when  indictable,  and  punishable,  564. 
foreign  ambassadoi's,  &o.,  564. 
Indians,  5.54. 

defect  of  reason,  from  disease  of  body  or  mind,  564. 
insane  impulse,  564,  572. 
of  municipal  corporations  for  nuisance,  564. 
of  corporations,  565. 

turnpike  company,  565.  ^ 

plank-road  company,  565. 

railroad  company,  565. 
unconti*()llable  impulse  to  commit  murder,  565. 
irresistible  impulse,  573. 
what  persons  are  punishable  criminally,  565. 
presumption  of  responsibility,  566. 
burden  of  provinc*  irresponsibility,  566. 
exemption  of  public  ministers  and  ambassadors,  566. 
when  accused  not  responsible,  572,  573. 

lunatics,  573,  574. 
knowledge  of  accused,  as  to  nature  and  quality  of  the  act,  or  that  it  wf 

Nvrong,  576,  571. 
idiots,  imbecile,  lunatic  or  insane  persons,  when  excused  from ;  and  when  not^^ 

571. 
exemption  from,  566. 

arising  from  infancy,  567. 
from  insanity,  570. 

from  subjection  to  the  x)Ower  of  others,  588. 
from  ignorance  or  mistake,  595. 

CRIMINALS, 

manner  of  prosecuting  and  convicting,  3, 8. 

CRIMINAL  STATISTICS,  1274.    See  Spbcial  Proceedikos. 

CROPS, 

malicious  injury  to  standing  crops,  390. 
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OSS-EXAMINATION, 

of  witneeaes,  917.    See  Evidbnob  |  Ivdictmbnt. 

UEL  PUNISHMENTS, 

prohibited,  by  constitution,  816. 

UELTT  TO  ANIMALS.    See  Ambricak  Sogibtt,  &c.  ;  Doos ;  Hoos. 
is  a  misdemeanor  at  common  law,  and  by  statute,  390,  891,  392. 
1.  By  gtatiUe^ 

definition ;  what  constitutes,  467. 

maliciously  killing>,  maiming,  woxmding,  torturing  or  beating,  467. 

neglect  of  disabled  animals,  467. 

ari*est  by  agent  of  Ameiican  Society,  &c.,  467. 

overdriving,  neglect,  &c.,  of,  467,  469. 

keeping  a  place  for  cock-fighting,  bull-baiting,  dog-fighting,  &c.,  467. 

impounding  without  food  and  water,  467. 

carrying  in  a  cruel  manner,  467. 

abandoning,  when  maimed,  sick,  &c.,  468. 

any  act  of,  is  a  misdemeanor,  4d8. 

warrant  for  search  and  ai^est,  468. 
3.  Under  Penfll  Code, 

overdriving  animal ;  failing  to  provide  proper  sustenance,  &c.,  469. 

abandonment  of  disabled  animal,  470. 

failure  to  provide  proper  food  and  drink  to  impounded  animal,  470. 

carrying  in  a  cruel  manner,  470. 

poisoning,  or  attempting  to  poison,  470. 

transpoi-ting  for  more  than  twenty-four  hours,  471. 

setting  on  foot  fights  between  birds  and  animals,  471. 

running  horses  on  highway,  472. 

leaving  state  to  elude  provisions  of  this  titie,  472. 

fines  and  penalties,  to  whom  paid,  472. 

definitions  of  words  used,  472. 
jurisdiction  of  courts  of  special  sessions,  of  charges  for,  392. 
keeping  milch  cows  in  unhealthy  places,  471,  520. 

improperly  feeding  them,  471,  520.    ' 

.UELTY  TO  CHILDREN.    See  Abandondtq,  &c.  ;  Child  ;  Childrbn  ;  Wrongs  to 
Children. 
New  York  Society  for  the  Prevention  of, 

when  children  may  be  committed  to  the  care  of,  513. 
agents  and  officers  of ;  when  they  may  airest  offenders,  and  bring  them 
before  magistrate  or  court,  132. 
when  they  may  interfere  to  prevent  offenses,  132. 

interference  with  agents,  &c.,  a  misdemeanor,  132. 

"RSING.    See  Profanb  Cursing,  &c. 

TTING  DOWN, 

standing  wood  or  timber,  457-8,  460. 
fruit,  ornamental  or  shade  trees,  458. 

D. 

2JGER0US  EXHIBITIONS,  556. 

2^'GEROUS  WEAPONS.    See  Search  ;  Wkapons. 
entering  buildings,  by  tramps,  armed  with,  1150. 

.TK     See  Evidence  ;  Indictment. 

of  commission  of  offense,  when  it  need  not  be  proved  as  laid,  842. 

must  be  stated  in  indictment,  842. 
of  deeds,  &c.,  variance  in  proving,  when  fatal,  842. 

IAD  BODIES.    See  Offenses  against  Pubuo  Decency  ;  Dissection  ;  Funerals  ; 
Graves. 
taking  up,  372. 
selling  for  dissection,  372. 


Indbx. 

DEAD  BODIES— C&ntinued. 

conspiracy  to  prevent  interment,  372. 

hindeiing  burial  service,  and  interment,  372. 

aiTesting  or  attaching  for  debt,  373. 

removing  from  grave,  &c.,  373. 

purchaaing  or  receiving  body,  knowing  that  it  has  been  diainterTedt  878. 

opening  gi*ave,  &c.,  with  intent  to  remove,  373. 

right  to  direct  disposal  of  one's  own  body  after  death,  873. 

burial ;  duty  of,  373. 

of  remains  after  dissectiony  872. 
removal  for  burial  in  other  states,  378. 
disturbing  funerals,  373. 
body-steidinff,  374. 
receiving  stolen  body,  374. 
opening  grave,  &c.,  with  intent  to  remove,  874. 

DEADLY  WEAPONS,  359.    See  Dubl. 

DEAF  AND  DUMB  PERSONS, 

may  be  examined. as  witnesses,  through  an  interpreter,  914^ 

when  competent  witnesses,  890. 

liability  to  punishment,  571. 

how  aiTaigned,  before  justice,  1226. 

DEATH, 

presumptive  evidence  of,  941-2. 

absence  for  seven  years,  942. 
crimes  punishable  with,  15,  16. 
executing  sentence  of,  820. 
insanity  of  person  sentenced  to,  821. 
pregnancy  of  convict,  823. 
reprieves  and  pardons  of  convicts,  820,  908. 

DEATH  PENALTY,  820-2.    See  Exboution  of  JuDOiimrr. 

DEATH  WARRANT,  820. 

DECEIT, 

by  attorneys,  &c.,  528,  529. 

DECENCY.    See  Offbnsbs  AaAnrsr  Pubuo  Dboenct. 

DECLARATIONS,  851-2.    See  Evidbncb. 

DECREE, 

in  chancery ;  when  evidence  ;  against  whom ;  how  proved*  861. 
of  another  state  or  country,  when  presumptive  evidence,  868. 

DEEDS  AND  CONVEYANCES.    See  Evidkncb. 
when  necessary  to  produce,  and  prove,  871-2. 
when  proof  of,  dispensed  with,  871. 
execution  of,  how  proved,  871-3. 

by  attesting  witnesses,  871. 

by  recitals  m  other  deeds,  871. 

attesting  witness ;  when  dispensed  with,  876-7. 

when  there  is  no  attesting  witness,  877. 

when  attesting  witnesses  are  dead,  873. 

hand-writing  of  grantor ;  proof  of,  874-6-9. 
acknowledgment,  or  proof,  of  execution ;  certificate  of,  872-8-4-^. 
when  entitled  to  be  recorded,  and  to  be  read  in  evidence,  872. 
date ;  variance  in  proving,  fatal,  842. 
sealing  and  delivery  of ;  identity  of  grantor,  proof  of;  875. 

DEFECT  OP  RELIGIOUS  BELIEF,  891.    See  Evromircw, 

DEFENCE.    See  DsifURBBR ;  Plbadiko  i  Plbas. 
grounds  of, 

ignorance  or  mistake,  279. 
infancy,  262. 

1326 


IlfDKX. 

insanity,  264. 

subjection  to  the  power  of  others,  274. 

intent  to  restore  property  stolen,  &c.,  not  a  ground  o(  844. 

PENDANT, 

who  is  such,  5. 

rights  of,  5,  6. 

exemption  fix>m  second  prosecution,  6. 

not  compellable  to  be  a  witness  against  himself,  6. 

may  be  a  witness  in  his  own  behidf,  6,  790,  888. 

effect  of  his  neglect  or  refusal  to  testify,  6,  790,  888. 
pleadioffs  on  the  part  of,  7, 8.     See  Dbmurbbb  ;  Plba. 
exemption  from  unnecessary  restraint,  6. 
right  to  counsel,  760. 

to  produce  witnesses  in  his  behalf,  760. 

to  be  confronted  with  the  witnesses  against  him ;  exception,  780. 
derk  to  issue  blank  subpoenas  for  witnesses  for  him,  760. 
cannot  be  punished  for  a  crime,  except  upon  a  legal  conviction  in  a  court  hav- 
ing jurisdiction,  6. 
to  be  (uschargfed  from  custody,  on  dismissal  of  action,  6. 

on  continuance  of  action,  6,  783. 
when  entitled  to  list  of  witnesses  examined  before  grand  jury,  762. 
has  no  right,  after  prosecution  has  closed,  to  ask  that  prosecutor  call  other 

witnesses,  762. 
discharge  of  prisoners  not  indicted,  783. 

or  not  brought  to  trial  at  the  next  term,  783. 

when  and  how  to  be  discharged  on  examination  before  magistrate,  1107. 
presumed  innocent,  until  contrary  is  proved,  790. 

doubt  as  to  degree  of  crime,  790. 
on  bail,  who  appears  for  trial,  may  be  committed,  793. 

on  being  held  to  answer,  is  entitled  to  copies  of  depositions  and  statement,  867. 
subpoenas  for  witnesses  in  behalf  of,  on  the  trial,  may  be  issued  by  clerk,  926. 
in  all  cases,  when  arrested,  to  be  taken  before  magistrate,  without  delay,  1040. 

LIRIUM  TREMENS, 

when  it  saves  fi*om  criminal  responsibility,  564,  578'9« 

MURRER.     See  Ikdictmbnt. 

is  a  pleading  on  the  part  of  defendant,  7. 

when  to  be  put  in,  8,  724. 

defined,  732. 

form  of ;  how  put  in,  732-4. 

grounds  of,  732. 

when  to  be  heard,  733. 

judgment  upon,  732-4. 

if  allowed,  when  judgment  a  bar,  733. 

if  re-submission  not  ordered,  defendant  to  be  discharged,  &c.,  788. 

proceedings  if  re-submission  ordered,  733. 

if  disallowed,  defendant  may  plead,  733. 

proceedings  if  he  fails  to  plead,  733. 
when  objections  forming  grounds  of,  may  be  taken  on  the  trial,  733, 

or  in  arrest  of  judgment,  733. 
what  objections  can  be  taken  by  demurrer  only,  733. 

posrr, 

instead  of  bail,  774-5,  1127-8.    See  Bail;  Indictment;  LBTTnra  OFFinrDKBS 
TO  Bail. 
forfeiture  of,  776. 

FOfimONS.    See  Examination,  &c. 

returned  by  grand  jury,  disclosure  of,  547. 

entitUn^,  712,  860. 

on  prebminary  examination  before  magistrate,  668,  1033, 1105-6. 

taken  conditionally  or  de  bene  esse,  869,  870. 

taken  before  coroner,  870-1. 


Index. 

DEPOSmONS—Om^ini^d. 

to  what  courts  to  be  returned,  by  magistrate,  866. 
defendant  held  to  answer  entitlea  to  copies  of,  &c.,  867. 
taken  by  magistrate ;  disclosure  of,  866. 

to  be  preserved,  tiled  and  exhibited,  1034, 1106. 
when  to  be  sent  to  magisti*ate  issuing  warrant,  1040. 
to  be  read  on  examination,  1096. 

to  be  sent,  by  magistrate,  to  next  court  having  power  to  indict,  1105. 
to  be  kept  by  him,  until  so  sent,  without  permitting  unauthorized 
spection,  1105. 
defendant  entitled  to  copy,  1106. 
disclosure  of,  is  a  misdemeanor,  1106. 
on  application  for  search  warrant,  1002. 

DISCHARGING, 

defendants,  on  trial,  761. 

on  dismissal  of  action,  6,  787. 

on  continuance  of  action,  6,  788,  737. 

on  examination  before  magistrate,  1107. 

when  not  indicted,  or  not  brought  to  trial  at  next  term,  788. 
bail,  737.     See  Bail  ;  Ikdictmest. 
jury.     See  Indictmsitt;  Jury. 

DISCRIMINATIONS, 

against  persons,  on  account  of  race,  creed,  color  or  condition,  515. 

DISEASED  OR  DISABLED   ANIMAL, 

selling,  using  or  exposing,  409,  470,  515. 

DISGUISED  AND  MASKED  PERSONS,  397-8,  447. 
peace  officers  to  pursue  and  arrest,  1054,  1088. 

DISMISSAL, 

of  action,  on  fkilure  to  find  indictment,  736. 

after  indictment,  737. 

effect  of,  as  a  bar  to  another  prosecution,  737. 
of  indictment,  for  failure  to  bring  it  to  trial,  736. 

DISORDERLY  CONDUCT, 

on  public  conveyances,  1155. 
in  city  of  New  York,  1155-6. 
what  is  deemed  such,  1156. 

DISORDERLY  HOUSES.    See  Bawdy  Housbs. 
keeping,  is  a  nuisance,  433. 

indictment  for,  436. 

evidence,  436. 
office  for  sale  of  passage  tickets,  508. 

DISORDERLY  PERSONS.    See  Bbggars  and  Yagbants  ;  Habitual  CBDcnfALS 
at  common  law,  and  by  statute^ 

who  are  to  be  deemetl  disorderly  persons,  1 154. 
under  act  of  1873  (ch.  357), 

professional  thieves,  burglars,  pickpockets,  counterfeiters  and 
forgei-s,  1155. 
habeas  corpus,  for  re-hearing,  1155. 
under  act  of  1880  (ch.  186), 

pei'flons  guilty  of  disorderly  conduct  on  public  conveyances,  1155. 
under  act  of  1882  (ch.  410).  in  city  of  New  York, 

persons  abandoning,  or  threatening  to  abandon,  their  wives  or 
chikli*en,  1155-6. 
order,  on  conviction,  for  support  of  family,  1156. 
how  disrharp^ed,  1156. 
arrest  of  disorderly  persons,  1156. 
surety  for  good  behavior,  1156-9. 
commitment,  on  conviction,  1156. 
what  children  ai-e  disoinierly,  1156. 
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ORDERLY  PERSONS— 'Continued. 

how  dealt  with,  1156. 

I'ecord  of  conviction  to  be  made  up ;  appeal  allowed,  1166. 
complaint  for  arrest,  1158. 

must  be  made  on  oath,  1158. 
to  whom  to  be  made,  1158. 
hearsay  and  belief  not  sufficient,  1158. 

against  disorderly  child]*en,  by  parent  or  guardian,  &c,,  1158. 
warrant  of  arrest,  1158. 
warrant  of  arrest,  for  examination,  1158. 
justice  may  require  sureties  for  good  behavior,  1158-9. 
but  not  after  conviction,  1158. 

may,  in  default  of  sui'eties,  make  up,  sign  and  file  record  of  convic- 
tion, 1159. 
warrant  of  commitment,  1159>60. 
recognizance;  breach  of;  prosecuting,  1160-1. 
discharge  of  defendant,  1161-2-^. 

arrest  of,  by  police  officer,  without  waiTant,  when  illegal,  1078. 
lists  of  disorderly  persons  in  prison,  to  be  laid  before  court  of  aeflaoDB, 
637,  1162. 
duty  of  court,  thereon,  637,  1162-a-4. 
search,  by  magistrate,  of  person  conmiitted,  1166. 
under  Code  of  CrimbuU  Procedure^ 

who  are  disoi-derly  persons,  1157,  1166. 

habitual  cnmmals,  560,  1157. 
complaint  for  arrest,  1158. 

to  whom  to  be  made,  1158. 
must  be  upon  oath,  1158. 
warrant  of  aiTest  for  examination,  1158. 

on  confession  or  proof  that  he  is  a  disorderly  person,  security  to  be  re- 
quired, 1159. 
nature,  and  condition,  of  security,  1159. 
if  security  be  ^ven^  defendant  to  be  discharged,  1159. 

if  not,  he  IS  to  be  convicted,  1159. 
certificate  of  con\'iction,  by  magistrate,  1159. 

constitutes  record  of  con\dction,  and  is  to  be  filed,  1159 
commitment,  on  conviction,  1160. 
undertaking;  when  forfeited,  1161. 

how  prosecuted,  and  proceeds  how  applied,  1161. 
when  new  security  may  be  required,  or  defendaoit  committed,  after  recov- 
ery on  undertaking,  1161. 
defendant  committed  for  not  giving  security,  how  discharged,  1162. 
keeper  of  pi-ison  to  return  to  court  of  sessions,  list  of  disorderly  persons 
committed,  1162. 
court  of  sessions  to  inquire  into  each  case,  and  hear  proof,  1162. 
may  discharge  accused,  or  authorize  his  binding  out,  &c.,  1163. 
may  also  commit  him  to  prison,  1163. 
nature  and  dui*ation  of  imprisonment,  1163. 
order  to  procure  materials,  &c.,  and  to  compel  him  to  work,  1164. 
expenses,  how  paid  for,  1164. 

ORDERLY  PRACTICES, 

on  public  occasions  and  holidays,  and  in  taverns,  vessels  and  canal  boats,  1167. 
gambling  tables  at  parades,  elections,  on  the  fourth  of  July,  &c.,  1167. 
destruction  of,  by  officers,  1167. 
penalty  for  violations,  1 167. 
gaming,  cock-fighting,  &c.,  in  taverns,  groceries  and  vessels  prohibited, 
1168. 
penalty  for  violations,  1168. 
under  Code  of  Criminal  Procedure^  penons  committing  above,  and  other  acts, 
are  classified  among  disorderly  persons,  1167.     See  Disordbrlt  Pbb- 

80NS. 

arrest,  gi\nng  security,  conviction  and  punishment  of.  1H58. 
under  Pewd  Code, 

duty  of  masters  to  suppress  gambling  on  boai'd  their  vei>sels,  1168. 
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DISREGARDING  THE  SABBATH.    See  Sabbath  ;  Suvdat. 

at  common  law,  and  by  statviCt 

when  service  of  pi*oces8  on  Sunday  prohibited  and  declared  void,  117S. 
exceptions,  1178. 

persons  keeping  Saturday,  not  liable  to  military  or  jury  duh. 
1178. 
penalty  for  offending,  1178. 
acts  forbidden  to  be  penormed  on  Sunday,  1179. 

penalty  for  violations,  1179. 
exposing  to  sale  wares,  merchandise,  fruits,  herbs,  goods  or  chattels,  foi 
bidden,  1180. 
exceptions,  1180. 
forfeiture  of  goods,  1180. 

warrant' for  seizure  to  be  issued  on  conviction,  1180. 
goods  to  be  sold*,  proceeds,  how  applied,  1180-1. 
selling  of  liquors,  &c.,  by  inn  or  tavern  keepers,  except  to  k)dgen  or  tra^r- 

elers,  forbidden,  1181. 
record  of  conviction  to  be  made  and  signed,  before  issuing  process  to 

enforce,  1182. 
conviction  linal,  and  not  to  be  re-examined  on  the  merits,  in  any  couit,  1183. 
limitation  of  time  for  instituting  prosecutions,  1182. 
proceedings  may  be  commenced  without  actual  issuing  of  proceaB,  1182. 
execution  for  penalties,  1182. 
certificate  of  conviction,  1182. 
fees,  in  prosecutions  for,  1182. 
imder  Pefnal  Code, 

acts  forbidden  to  be  done  on  the  first  day  of  the  week,  except  in  a  work 
of  necessity  or  charity,  1180. 
servile  labor,  1181. 

defense  to  prosecution  for,  1180. 
public  sports,  1180. 

noise  disturbing  the  public  peace,  1180. 
ti'ades,  manufactures  and  mechanical  employments,  1180. 
selling  or  offering  for  sale,  publicly,  any  commodities,  1181. 
exceptions  of  certain  articles,  1181. 
forfeiture  of  commodities  exx)oeed  for  sale,  1181. 

DISSECTION, 

of  dead  bodies,  when  a  misdemeanor,  872,  373. 
when  allowed,  372. 

unlawful  dissection  a  misdemeanor,  372. 
remains,  after  dissection,  must  be  buried,  872. 

DISTILLED  SPIRITS, 

adulteration  of,  498,  520. 

DISTRICT  ATTORNEY, 

must  sign  indictment,  691. 

precept  by,  to  sheriff,  to  summon  jury  for  oyer  and  terminer,  638. 

contents  of,  633. 
when  a  person  may  be  designated  to  act  as  such,  temporarily,  684,  636. 
in  New  York,  may  appoint  an  additional  assistant,  643. 
may  issue  subpoenas  for  witnesses  before  grand  jury,  666. 

in  support  of  indictment,  to  appear  on  the  trial,  666. 
may  exanune  witnesses,  before  grand  jury,  667. 
muid  jury  may  ask  his  advice,  667. 
duty  to  attend  and  advise  grand  juiy,  667,  674. 

to  issue  process,  and  examine  witnesses,  667.  673. 
wken  to  be  allowed  to  attend  grand  jury,  667,  6'44. 

not  to  be  present  while  jury  are  giving  their  opinions  or  voting,  667. 
his  discretion  as  to  joint  or  separate  trials,  762.  ^^ 

cannot  discontinue  or  abandon  pi-osecuticn,  except  on  order  of  diamiaBalf  13^^ 
notice  to,  of  application  for  bail,  773,  1125. 
duty  of,  on  inquisition  as  to  insanity  of  convict,  821. 
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3TRICT  ATTOBNEY—Ckmtinued, 

may  issue  subpoenas  for  witnesses  in  support  of  pro0ecatioii»  before  grand 
jury,  926. 
for  witnesses  in  support  of  indictment,  at  the  trial,  926. 

not  allowed  to  testify  as  to  disclosui'es  made  to  him  by  accused,  on  an  applica- 
tion to  be  admitted  as  a  witness  for  the  pi*osecutiou,  951. 

cannot  act  as  justice  of  the  peace,  959. 

duty  to  enforce  penalties  against  delinquent  officers,  970. 

to  be  notified  of  arrest  of  fugitive  from  justice,  985. 

must  give  notice  to  governor,  &c.,  of  state  having  jurisdiction,  985. 

to  prosecute  bond  for  appearance,  given  on  complaint  for  violation  of  excise 
law,  1209. 

to  be  served  with  return,  on  appeal  from  court  of  special  sesfiions,  1263. 

to  furnish  clerk  with  a  statement  of  convictions  and  offenses,  at  close  of  every 
criminal  term,  1274. 

3TURBING  DISTRICT  SCHOOLS,  OB  SCHOOL  MEETINOS,  1177. 

3TURBING  FUNERALS, 

ifl  a  misdemeanor,  373,  557, 1177. 

3TURBINa  LAWFUL  MEETINGS, 

willfully  disturbing,  without  authority  of  law,  any  assembly  or  meeting  not 
unlawful,  is  a  misdemeanor,  537, 1177. 

grURBING  RELIGIOUS  MEETINGS, 
at  eommon  law,  and  by  statiUet 

what  acts  are  prohibited,  as  amoimting  to  a  disturbance,  1175. 
conviction  for ;  before  what  magistrates,  1176. 

Senalty  for,  1176. 
uty  of  officers  to  arrest  offenders  and  take  them  before  magistrate,  1176. 

common  law  remedy,  by  indictment,  not  taken  away,  1176. 

no  process  of  arrest  necessary,  1176. 

voluntary  appeai*ance  of  offender  sufficient,  1176. 

if  warrant  issued,  need  not  state  facts  ^ving  jurisdiction,  1176. 

what  magistrates  may  order  offender  mto  custody,  upon  their  own  view, 
1176. 

commitment  of  offender,  for  non-payment  of  penalty  and  costs,  1177. 

right  of  offender  to  demand  a  trial  by  jury,  1177. 
proceeding's  thereon,  1177. 
on  conviction,  offender  to  pay  costs  of  trial,  in  addition,  1177. 

statute  applies  to  camp-meetings,  1177. 

power  of  trustees  of  camp-ground,  1177. 

record  of  conviction  to  be  mude  and  signed,  before  issuing  process  to  en- 
force, 1182. 

conviction  final,  and  not  to  be  re-examined  on  the  merits,  in  any  court,  1182. 

limitation  of  time  for  instituting  prosecutions,  1182. 

proceedings  may  be  commenced  without  actual  issuing  of  process,  1182. 

execution  for  penalties,  1182. 

certificate  of  conviction,  1182. 

fees,  in  prosecutions  for,  1182. 
provisions  of  PeTicU  Code^ 

willfully  disturbing,  interrupting  any  assemblage,  by  certain  acts,  is  a 
misdemeanor,  1175. 

what  acts  constitute  the  offense,  1175-6. 

)CUMENTARY  EVIDENCE,  848,  871,  844-5. 

K:nJMENTS.    See  Evidbicob. 
public  documents,  848. 
private  documents,  871. 

copies  of,  on  file  in  departments  of  United  States,  866. 
from  foreign  countries,  how  authenticated,  856. 
duty  of  officers  to  search  files  and  certify,  857. 

KSh-FIGHTING, 

keeping  a  place  for,  467. 


DOGS, 

are  subjecta  of  larceny,  392. 
poisoning,  a  misdemeanor,  392. 
Ucense  for  using,  before  vehicles,  468. 
using  upon  a  tread-mill,  469. 

DOOBS  AND  WINDOWS.    See  Abbbst;  AsaAwri  Qfvigbbs;  Pboobbb. 
when  they  may  be  broken  open,  4^  54, 141. 
to  suppress  affrays^  46,  o6. 
by  officer,  with  process,  44,  46, 1078. 

without  process,  46, 1080. 

right  of  officer  to  break  open,  1066-7, 107^9, 1080  to  1083. 
by  private  persons,  1079,  1084-6-6-7. 

not  to  arrest  on  probable  suspicion  of  felony,  1086. 
by  peace  officer,  1065,  1066-7, 1074. 
to  retake  prisoner  escai)ed  or  rescued,  1086-8. 
must  never  be  till  after  notification,  demand  and  refusal,  44,  66, 1078, 1081. 

sufficiency  of  notice,  140,  1078-9,  1082. 
privilege  extends  only  to  outer  doors  and  windows ;  to  arrest  the  occuiner 

or  any  of  his  fanuly  ;  and  to  arrests  in  the  first  instance,  46, 1082. 
by  officer,  to  obtain  his  liberty,  when  locked  in,  1081. 

or  to  liberate  other  officers,  lOBl. 
privilege  of  occupier  i*elates  to  arrests  before  indictment,  ip82. 
after  indictment  found,  a  criminal  may  be  arrested  in  any  place ;  and  no 

house  is  a  sanctuary  to  him,  10b2. 
to  aiTest  on  suspicion  of  felony,  1083. 
imder  Code  of  Criminal  Procedurey 

when  an  officer  may  break  open  doors  and  windows  to  execute  a  warrant, 
1078. 

notice  of  authority  and  purpose,  and  refusal  of  admittance,  1078. 

to  liberate  a  person  who,  having  entered  a  building  for  the  purpose 
of  making  an  arrest,  is  detained  therein,  1079. 

or  when  necessary  for  his  own  liberation,  1079. 

to  make  an  arrest  without  warrant,  1081. 

DRUGGISTS.    See  Apothbcabibs,  &c. 

DRUG^S.    See  Abortioic  ;  Misgabbiagb. 

apothecaries  and  druggists  omitting  to  label,  466. 
adulterating,  498,  519. 

administering,  to  induce  enlistment,  379,  657. 
to  produce  miscarriage,  461-2-3. 
indictment ;  evidence,  463. 

DRUNKARDS, 

keepers  of  houses  for  resort  of,  to  be  punished  as  disorderly  persons,  1164-7. 
in  the  city  of  New  York,  habitual  drunkards  are  declared  vagrants,  1145. 

duty  of  peace  officers  to  arrest  and  take  them  before  magistrate,  for  exam^ 
ination,  1151. 
conviction  and  punishment,  1151. 

DRUNKENNESS.    See  Cbiminal  Rbsponsibility  ;  Iksanitt;  InroxiCATioir ;  Pbb- 
SONS  gapablb  op  committinq  Crimes. 
is  indictable,  if  it  is  open  and  exposed  to  public  view,  488. 
when  it  disqualifies  one  as  a  witness,  891. 
is  no  excuse  for  a  crime,  74. 

DUEL, 

killing  another  in,  is  murder,  32,  67,  358. 

all  present,  encouraging,  &c.,  guilty  of  murder,  32,  39. 

seconds,  358. 
fighting  with  any  deadly  weapon,  where  no  death  ensues,  369. 

incapacitates  to  hold  office,  &c.,  359. 

persons  present,  aiding  or  advising,  359. 

leavin/?  this  state  to  fight,  &c.,  359. 
wounding  (nit  of  the  stAte.  and  death  here,  361. 
posting,  &c.,  for  not  fighting,  4C1. 
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DUELING,  AND  CHALLENGES  TO  FIGHT, 

1.  At  oomimim  lawt  and  by  statutef 

dueling  defined,  358,  359. 

consista  in  the  invit&tion  to  fight,  858. 

offense  complete  bv  delivery  of  the  challenge,  858. 

fighting  with  deadly  weapon,  859. 

punishment,  859. 

incapacitates  to  hold  office,  859. 

persons  present,  aiding  or  adviring,  ^.,  859. 

leaving  this  state  to  tight,  or  to  ffive  or  receive  a  challenge,  859. 
place  of  indictment  and  trifu,  360. 
wounding  another  out  of  the  state,  and  death  here,  861. 

place  of  indictment  and  trial,  360. 

place  of  foinner  conviction  or  acquittal,  861. 
challenge  defined,  362. 

what  does  not  constitute,  368. 

to  tight  out  of  the  state,  indictable,  864. 

sending,  carrying,  delivering  or  accepting,  859. 

inclictuient  for  sending,  364. 

evidence,  365. 
evidence ;  parties  competent  witnesses,  859. 

may  be  compelled  to  testify,  359. 

testimony  not  to  be  used  against  witnesB,  859. 
ring  or  prize  fights,  &c.,  361,  400. 

2.  Under  the  Penal  Code, 

dueling  defined  ;  how  punished,  860. 
challenger,  abettor,  &c.,  361. 
challenge  defined,  361. 

attempts  to  induce,  861. 
posting  for  not  fighting,  861. 
duel  outside  of  state,  360. 

where  offender  may  be  indicted  and  tried,  860. 
witnesses,  359. 
linger  prize  fights,  &c.,  863,  400. 

prize  fighting,  aiding  therein,  &c.,  863. 
what  is  a  challenge,  363. 
betting  or  stake-holding  on  fight,  868. 
fight  out  of  the  state,  364. 

venue  ;  indictment,  trial,  364. 
apprehension  of  persons  about  to  fight,  364. 
bail  or  commitment,  364. 
8.  Under  Code  of  Crimi'nal  Procedure^ 

leaving  this  state,  to  elude  its  laws,  860. 
place  of  indictment  and  trial,  860,  868. 
DURESS, 

when  an  excuse  for  crime,  588. 
what  constitutes,  588. 

DYING  DECLARATIONS,  76  to  80, 1011.    See  Eyidbvob;  Homioidb  ;  Jnsncns  of 
THB  Pbagb;  Misoarriaob. 
when  evidence,  76  to  80, 1011. 
taking,  by  magistrates,  1011. 

E. 
EAVESDROPPING,  435. 

EDICTS, 

of  another  state  or  country,  when  presumptive  evidence,  868. 

ELECTION   DAYS, 

sales,  &c.,  of  intoxicating  liquor  on,  532. 

ELECTIONS.     See  Illbgal  Vornro. 

violation  of  act  to  preserve  the  purity  of,  484. 
who  not  allowed  to  vote,  484. 


ELECTIONS— CSf>7i^inMc^. 

procuring  11011-1*681(161118  to  come  into  a  town,  &c.,  to  vote,  484. 

unqualified  persons  voting,  or  offering  to  vote,  484. 

crimes  against  elective  franchise,  how  defined  and  punished*  484. 

convict,  when  allowed  to  vote,  484. 

election  returns,  desti-oying  or  delay  of,  558. 

bribery,  menace,  &c.,  at  town  or  charter  electioDB,  476. 

changing  vote  of  an  elector,  476. 

non-residents  voting,  or  voting  in  more  thaa  one  towD*  476. 
punishment,  4fQ, 

ELEVATED  RAILROADS,  517.    Bee  RiiLBOADfl. 

ELMIRA  REFORliATORT, 

what  convicts  may  be  sent  to,  539. 

EMBEZZLED  PROPERTY.    See  Pbofbbtt. 

EMBEZZLEMENT.    See  LAROBinr. 

1.  At  common  law,  defined,  254. 

2.  Under  the  Revised  and  other  statutes, 

definition ;  what  constitutes,  255  to  260. 
who  mav  commit,  255  to  261. 

clerKB,  servants,  agents  and  officerBy  256  to  260. 

treasurer  of  corporation,  255. 

cashier  of  bank,  265. 

carriers,  256,  257,  258. 
indictment,  262,  263. 
evidence,  255,  256,  261,  262. 
punishment,  255,  263. 
receiving  property  embezzled,  256. 

3.  Under  Code  of  Criminal  Procedure^ 

disposal  of  property  embezzled,  999. 

committed  on  board  vessel  or  boat ;  Jurisdiction,  257. 

4.  Under  PeTuU  Code, 

misappropriation,  &c.,  and  fiilsification  of  accoantSy  by  pnblio  offioerBy  881» 

refusal  to  pay  over  moneys,  &c.,  881. 

by  county  treasurer,  381. 
intent  to  restore  property,  no  defense,  882. 

EMBRACERY,  351. 

EMIGRANTS, 

frauds  upon,  496. 

EMPLOYMENT,  &c., 

obtaining,  upon  forged  papers  or  false  statements,  512. 

by  K>rged  letter,  certificate  or  statement  in  writing,  226. 

ENDANGERING  LIFE, 

by  refusal  to  labor,  559. 

ENGINEER, 

person  who  cannot  read ;  employment  of^  upon  railways,  654. 

acting  as  such,  554. 
failure  to  ling  bell,  or  to  sound  whistle,  555. 

ENLISTED  PERSONS, 
defrauding,  379. 
administering  drug^  &c.,  to  induce  them  to  enlist,  879. 

ENLISTMENT, 

drugging  persons  to  induce,  879,  557. 

ENTITLING, 

affidavit  or  deposition,  in  action,  712,  860. 

ERROR,  WRIT  OP.    See  Appeal. 

abolished,  and  appeal  substituted,  825. 
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iSCAPE; 

defined,  45. 

is  an  offense,  of  itself,  46. 
puniBhment  of,  45. 
from  arrest,  45,  1086-8. 

prisoner  may  be  porsued  and  retaken,  45,  4<S,  1065-& 
doors  and  windows  may  be  broken  to  retake,  1086-S. 

SCAPES  FROM  PRISON ;  ASSISTING  THEREIN ;  AND  RESCUE. 

1.  At  common  latD,  and  by  statiUet 

escape,  defined ;  what  constitutes,  45,  851. 
Dy  the  prisoneTf  what  constitutes,  352. 
^  from  prison,  and  assisting  therein,  852. 

what  IS  a  prison,  and  prison-l)reach,  352. 
arrest  must  have  been  actual  and  justifiable,  352. 
what  is  a  sufficient  breaking,  852. 
breaking  and  escaping  from  state  prison,  852. 

attempt  by  force  and  violence  to  escape,  853. 
breaking  county  iail,  and  escaping  therefrom,  852. 
forcibly  breaJdng  Jail  with  in^nt  to  escape,  853. 
attempting,  by  force  or  violence,  to  escape  from  lul,  858. 
prisoner  escaping,  may  be  pursued,  retaken  and  imprisoned 
again,  354. 
y  means  of  the  officer,  854. 

may  be  either  negligent  or  volontaxy,  854. 
what  officers,  354. 
punishment,  855,  857. 

forfeiture  of  office ;  disqualified  to  hold  any  ofiSce,  &c,  855. 
asaifting  prisoners  to  escape,  355. 
nature  of  offense,  355,  356. 
asrasting  a  felon  is  felony,  356. 

prisoner  confined  for  any  offense  other  than  afeUmu,  356,  857. 
conveying  disguise,  instrument,  &c,  into  pmson,  to  fii4^tate  escape 

of  pnsoner,  356,857. 
by  any  means,  357. 

prisoners  in  custody  of  officers,  to  escape,  or  in  attempting  to  escape 
from  their  custody,  357. 
rescue,  defined,  357. 

is  an  offense  of  the  same  nature  as  prison-breaking,  857. 
punishment,  357,  358. 

2.  Under  the  Penal  CocLe, 

escaping  prisoner  may  be  recaptured,  853. 
prisoner  escaping,  353. 
attempt  to  escape  from  state  prison,  353. 
permitting  escapes,  by  ministerial  officers,  855. 
officer  suffering  escape,  355. 

disqualifies  officer  from  holding  any  ofilce,  &c,  865. 
aiding  prisoner  to  escape,  356. 

nature  of  the  offense,  3u6. 
concealing  escaped  prisoner,  357. 
definition  of  "  prison,"  857. 

"piTSoner,''3!>7. 
rescue  of  a  prisoner,  358. 
8.  Under  Code  of  Criminal  Procedwre, 

retaking,  after  an  escape  or  rescue,  858. 

may  be  at  any  time,  and  in  any  place  In  the  state,  868. 

pursuer  may  break  in,  if  admittance  reftised,  8^ 

VIDENCE, 

A«  At  common  law,  and  by  statute, 

rules  of,  in  general,  the  same  in  criminal  aa  in  civil  cases,  835. 
I.  Qbnbral  Rules  of  Evidbxcb  ;  and  what  allegations  mutt  he  proved,  886. 
best  evidence  to  be  given,  of  which  the  case  admits,  836. 
meaning  and  extent  of  this  rule,  836. 
copies,  when  admissible,  836. 


Indbx. 

NCR^Ckmtinued, 

greatest  quantity  of  proof  not  necessary,  837. 
written  evidence  to  be  first  resorted  to,  887. 
most  be  confined  to  the  point  in  issue,  887. 
of  having  committed  other  offenses,  837. 
of  attempts  to  commit  other  offenses,  888. 
as  to  character,  888-9-40. 

on  plea  of  general  issue,  prosecutor  must  prove  every  fikct  mod  cir- 
cumstance stated  in  indictment  material  and  neoeaaary  to  coo- 
stitute  the  offense,  839. 
what  averments  may  be  treated  as  surplusage,  841. 
where  averments  are  divisible,  84X. 

under  indictment  for  felonv,  a  felony  must  be  proved,  811. 
proof  of  a  part  of  the  articles  stolen,  when  sufficient,  841. 
proof  of  a  misdemeanor,  imder  indictment  for  felony,  841. 
on  an  indictment  under  a  statute,  defendant  may  be  found  guilty 

at  common  law,  841. 
where  the  proof  shows  the  offense  to  be  of  a  higher  degree  than 
the  one  alle^^,  841. 
what  parts  of  an  indictment  must  be  proved,  842. 
wnue  and  pUtce,  when  to  be  proved  as  laid,  842. 
tknet  when  to  be  proved  as  laid,  842. 

only  when  neceraarv  ingredients  of  the  offense,  842. 
when  variance  fatal,  842. 

when  proof  of  offense  committed  on  other  days  is  admissible, 
843. 
names  of  parties ;  when  a  variance  is  fstal,  843. 
ffooda;  when  proof  of,  must  correspond  with  averment,  843. 
Vfritten  inatrwmenUf  to  be  proved  as  Iidd,  843. 
SUTM  and  vaXue^  when  to  be  proved  as  laid,  873. 
knowledge  and  intent^  when  to  be  proved  as  laid,  843. 

how  proved,  843-4. 
negative  and  affirmative  averments,  when  to  be  proved,  845. 
in  mis(Mmeanors,  distinct  offenses,  when  charged,  may  be  proved,  845. 

otherwise  in  felonies,  845. 
identity  of  defendant  to  be  proved,  and  how,  845. 
photogra]^hic  likenesses,  845. 
18  a  q^uestion  for  jury,  845. 
presumptions  cf  law  neea  not  be  proved,  845. 

nor  facts  of  which  courts,  ex  officio^  take  notice,  845. 
opinions  of  witnesses,  when  admissible,  845. 

on  questions  of  skill,  judgment  or  science,  845. 

of  physicians  and  surgeons,  845-6. 

of  non-professional  witness,  as  to  defendant's  mental  condition, 

846. 
as  to  insanity,  blows,  person's  age,  846-7. 
as  to  fraud,  or  criminal  intention,  847. 
of  intimate  acquaintances,  as  to  mental  capacity  of  a  grantor  in 

deed,  846. 
as  to  capacity  of  a  testator  to  do  business,  &c.,  846. 
of  professional  men,  or  experts,  847. 
to  prove  foreign  laws,  847. 
n.  WBTFrmr  Evidbncb, 

1.  PvJblic  documents  and  records ;  when  admissible ;  and  what  proof 
off  necessary,  848. 
public  statutes,  848,  855. 

Revised  Statutes,  when  they  may  be  read  in  evidence,  851,  "85^ 
session  laws,  when  evidence,  855. 
private  statutes,  857. 
Journals  of  the  legislature,  8.57. 
proclamations,  addresses  and  articles  of  war ;  when  they  pre 

themselves,  8R7. 
books  and  chroninlea  of  public  histoi^y,  857. 
papers  in  public  offices,  856. 
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certified  copies  of  foreign  recordfl,  856. 

copies  of  documents  on  file  in  departments  of  the  United  States, 

856. 
documents  from  foreign  countries,  how  authenticated,  856. 
ceHificate  to  copies ;  form  of,  856. 
seal,  856. 

duty  of  ofilcers  to  search  filee^  and  certify,  856. 
acts,  ordinances,  &c.,  of  municipal  corpoiwtions,  &c.,  857. 
ancient  maps,  858. 
records  and  procee< lings  in  courts,  868. 

oflice  copies ;  copies,  858. 

verdicts,  858. 

writs,  859. 

affidavits,  859,  860. 

inquisition  of  lunacy,  860. 
letters  patent,  how  proved,  860. 

proceedings,  pleadings,  depositions  and  decree  in  chancery,  860-1. 
probate,  when  and  how  far  evidence,  and  how  proved,  Sol. 

revocation  of,  how  pi-oved,  861. 
letters  of  administration,  861. 
proceedings  in  foreign  courts,  862. 
foreign  laws,  863-4. 
laws  of  other  states  of  the  Union,  868. 

state  seal  affixed  to  copy ;  effect  of,  868. 
state  acts  of  foreign  government,  864. 
proceedings  in  inferior  courts,  8ti4. 

judgments  of,  864. 

docket  of  a  Justice  of  the  peace,  864. 

certificate  or  a  justice's  judgment,  865. 
convictions,  when,  and  how  far,  evidence,  865. 

how  proved  ;  certificate  of,  865. 
minutes  of,  copy,  transcript  of  entries  therein,  866. 

on  trial  for  second  offense,  865. 
examinations  taken  before  magistrates,  866-7. 

authentication  of,  867. 

of  accused ;  when  evidence  against  him,  867-8. 

of  prosecutor,  867-8. 

of  witness,  when  admissible,  and  for  what  purpose.  868. 
when  presumed  to  have  been  read  before  signing,  868. 
depositions  taken  conditionally,  or  de  bene  esse,  869,  870. 

taken  before  coroners,  870-1. 
2.  Private  docwments ;  when  they  may  be  produced,  and  proved,  871. 
proof  of  execution,  when  dispensed  with,  871. 

deed  or  will  thirty  years  old,  871. 

what  is  sufficient,  871. 
deeds  and  conveyances ;  proof  of  execution,  872-3. 

proof  of  sealing  and  delivery ;  of  identity  of  grantor,  875. 

attesting  witness,  when  to  be  produced ;  what  is  sufficient 
proof  by,  875-6. 
when  dispensed  with.  876. 

where  there  is  no  attesting  witaess,  or  he  is  dead,  blind, 
insane,  &c.,  876. 

hand- writing  of  grantor,  when  and  how  proved,  877-8. 
comparison  of,  878-9. 

recording,  &c.,  of  deeds  and  conveyances,  872. 
when  conveyances  void  for  want  of,  872. 
acknowledgment  or  proof  of  execution ;  certificate  of, 
872. 

reconl  or  transcript,  when  evidence,  and  when  not,  872. 

when  certificate,  record  or  transcript  not  conclusive,  872. 

certificates  to  be  recorded,  872. 

transcripts  of  records,  how  verified,  872. 

proof  of  deed,  when  witnesses  are  dead,  873. 
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of  lands  oat  of  this  state,  when  evidence,  873. 
acknowledraients  or  proofs  in  fbreign  places,  873-7. 
copy  record  of  lost  deed,  873. 
acknowledgments  and  proofs  before  mayors,  878. 
in  other  states,  &c.,  874. 
in  Canada,  874. 
acknowledgments  by  married  women,  874. 
wUls  of  real  estate,  what  is  suificient  proof  of^  880. 

when  will  itself  must  be  produced,  and  when  not,  880-1. 
attesting  witnesses  ;  what  must  be  proved  by  them,  881-2-3. 
when  to  be  received  for  safe  keeping,  881. 
to  be  sealed  up  and  indorsed,  881. 
to  whom  to  be  delivei-ed,  882. 
when  to  be  opened  by  surrogate,  882. 
wiUs  of  personal  estate ;  what  is  sufficient  proof  o^  883. 
competency  of  attesting  witnesses,  883. 
when  hand.- writing  of  attesting  witness  to  be  proved,  883. 
how  witness  denying  execution  of  will  may  be  contradicted, 

883. 
proof  of  will  30  years  old,  when  dispensed  with,  871,  883-4. 
papers  deposited  for  safe  keeping,  886-6. 
m.  Pabol  Evidkncb, 

1.  In  what  cases  admissible,  886. 

is  inferior  to  written  evidence,  886. 
to  conti*adict,  vary  or  explain  written  instraments,  886-6. 
not  to  alter  legal  construction  of  an  instrument,  886. 
of  usage  or  custom,  887. 
to  prove  a  fraud,  887. 

as  secondary  evidence  of  a  written  instrument  lost,  or  destroyed, 
&c.,  887. 

2.  Competeru^  of  witnesseSf  887. 

distinction  between,  and  credibility,  887. 

is  a  question  for  court  to  dedde,  888. 

general  rule  that  all  persons  are  competent  to  give  evidence,  888. 

incompetency  is  the  exception,  8w. 
husband  and  wife,  887. 

parties  accused,  as  witnesses  in  their  own  behalf,  88^9. 
persons  jointly  indicted,  as  witnesses  for  each  other,  888. 
parties  to  biibery,  &c.,  888. 

to  dueling,  or  challenges  to  fight,  889. 

to  abortions,  889. 

to  bettiuff'  and  gaming,  889. 

to  prize-fighting,  889. 

to  usury,  889. 
when  a  party  is  examined  as  a  witness  in  his  own  behalf,  he  is 
competent  for  all  purposes,  in  the  case,  889. 

S resumption  from  his  failure  to  explain,  889. 
egree  of  credit  he  is  entitled  to,  is  to  be  decided  by  jury. 
889. 
when  he  may  testify  to  his  intent,  890. 

by  testifying,  he  is  not  deprived  of  his  rights  as  a  party,  890. 
his  rights  on  cross-examination,  890. 
ineompetetiev  prevents  a  witness  from  being  sworn,  887. 
from  what  it  mav  arise,  888. 

Ist.  Want  of  discretion,  889,  890. 

lunatics,  deaf  and  dumb  and  intoxicated  persons,  in- 
fants, 890-1. 
2d.  Defect  of  religious  belief,  891. 
constitutional  provision,  892. 
test  ot  at  common  law,  891. 
bow  proved,  891. 
8d.  Interest ;  when  it  incapacitates,  892. 

must  be  legal,  certain  and  inunediate,  898. 
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when  objection  should  go  to  credit^  rather  than  to 

competency,  893. 
belief  of  interest^  or  honoraij  obligation,  893. 
when  interest  is  balanced,  893. 
witness  cannot  disqualify  himself,  by  purposely  ac- 
quiring, 893 
hoiie  of  reward  on  conviction,  893. 
inn)rmerB,  when  incompetent,  893. 
persons  jointiy  indicted;   separate  trials,  874-5-7,  « 

897. 
accomplices  and  accessaries,  895-6-7. 
how  incompetency  from  interest  may  be  removed, 

897. 
if  witness  refuses  to  be  released,  he  may  be  ex- 
amined, 897-8. 
how  interest  is  proved,  911,  912,  918. 
cross-examination  as  to,  912. 

if  witness  testifies,  on  his  wir  dire,  that  he  is  inter- 
ested, he  should  be  rejected,  913. 
if  he  refuses  to  answer,  court  cannot  presume  him 
interested,  913. 
4th.  Relationship  to  disquidify,  887,  898. 

husband  and  wife;  when  witnesses  for  or  against 

each  other,  887-8-9. 
when  not  compellable  to  testify  against  each  other, 
898. 
6ih.  InfSamy,  899. 

persons  convicted  of  perjury,  or  subornation  of  per- 
jury, 899.  902. 
must  be  conviction  and  judgment,  899. 
verdict  of  guilty  not  sufficient,  899. 
conviction,  how  proved,  900-1. 
not  necessary  to  show  judgment  has  been  executed, 

901. 
sentence  or  judgment  must  be  produced,  as  well  as 

conviction,  901. 
when  convict  may  be  brought  up  on  habeas  corpus 

to  testify,  900-1,  932. 
when  he  may  make  an  affidavit,  or  testify,  901. 
convictions  had  in  other  states ;  how  proved,  901^2. 
how  infamv  may  be  removed,  902-3-4. 
0th.  Privileged  communications,  904. 
attorneys,  counsel,  &c.,  904-5-6. 
between  husband  and  wife,  905. 
confessions  made  to  clergymen,  priests,  &c.,  906. 
physidians  and  surgeons,  information  acquired  in 

attending  patient,  906-7. 
means  of  prc^udng  aboi*tion,  907. 
jurop  cannot  testify  as  to  misconduct  of  juiy,  907. 
when  grand  jui'ors  may  testify  as  to  what  took  place  before 

them,  907. 
district  attorney  and  clerk  as  to  what  passed  in  grand  jury 

room,  907. 
when  discloeui*e  will  be  detrimental  to  public  service,  not  to 

be  compelled,  907. 
official  communications  to  public  officers,  907-8. 
8.  OredibUUy  of  witnesses,  908. 
how  weighed,  908. 

exceptions  to,  do  not  affect  competency,  but  degree  of  credit,  908. 
witness  may  be  competent,  but  not  credible,  or  vice  versa^  887,  908. 
question  of,  is  for  the  jury,  908. 
of  what  it  consists,  908. 
written  statements,  to  affect,  908. 
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variance  from  former  testimony,  908. 

party  not  allowed  to  discredit  his  own  witness  by  general  eri* 

dence,  908-9. 
bat  he  may  contradict  him  by  other  witnesses,  909. 
he  ma^  aim  show  him  to  be  mistaken,  in  some  respects,  909. 
if  a  witness  gives  evidence  affunst  the  party  calling  him,  he  may- 
be contradicted  by  other  witnesses  on  the  same  side,  909. 
so  if  he  swears  what  is  palpably  false,  909. 
an  attesting  witness  may  be  discredited  by  any  one  who  exam- 
ines him,  909. 
witness,  how  discredited,  909. 

by  showing  that  he  has  made  contradictory  statements,  909. 
in  case  of  subscribing  witness  to  will«  909. 
when  testimony  may  be  supported,  and  how,  909-10. 

evidence  of  character,  w9, 
answer  of  witness,  on  cross-examination,  when  condnsive  against 

party,  910. 
wh&t  a  proper  question,  to  impeach  another  witness,  910. 
past  bad  character  of  witness,  910. 
general  moral  chai^acter,  910. 
for  truth  and  veracity,  910. 
ffeneral  reputation  that  a  female  witness  is  a  prostitute,  911. 
4.  &aminati(ni  of  vritneMes,  911. 
order  of,  911. 
examining  witnesses  separately,  911. 

ordering  other  witnesses  to  withdraw,  911. 
on  ixnr  dire,  when  proper,  and  how  conducted,  911. 
must  be  before  he  is  sworn  in  chiefs  911. 
effect  of  neglecting  to  examine  on,  912. 
may  do  away  with  his  incompetency  by  parol,  912. 
when  an  examination  in  one  method  precludes  a  resort  to 

another,  912. 
or  to  a  cross-examination  for  same  purpose,  912. 
effect  of  witness*  answers  on,  913. 
as  to  interest,  912,  913. 
In  Mtf;  how  conducted,  913. 

the  oath;  must  precede  examination,  918. 

witness  must  be  swoini  genei'ally  in  the  cause,  918. 
form,  and  mode  of  administering,  913,  914. 
immaterial  if  not  objected  to,  913. 
objection  to,  must  be  raised  at  the  time,  914. 
party,  or  person  interested,  may  be  6W0]*n  to  let  in  second- 
ary evidence,  914. 
oath  for  this  purpose,  how  administered,  914. 
interpreter,  how  sworn.  914. 
one  oath  is  enough,  914. 
witness  to  be  examined  in  prisoner's  presence,  914. 

when  this  must  appear  on  recoitl  of  conviction,  915. 
who  may  examine,  and  how,  915. 

improper  questions,  when  to  be  objected  to,  915. 
prisoner  may  examine,  croes-examine,  &c.,  915. 
leading  questions.  915. 
refreshing  memory  of  witness,  915. 

notes  or  memoranda  of  witness,  915,  916. 

eross-examinatioih  917. 

when  opposite  party  entitied  to,  917. 

great  latitude  allowed  in,  917. 

to  impair  credibility  of  witness,  rests  in  the  discretion  of  court, 

917. 
matters  communicated  in  professional  confidence,  917. 
leading  questions,  917,  919. 
limitation  of,  917. 
what  questions  may  be  asked  on,  917-18-19. 
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as  to  distinct  collateral  facts,  for  purpose  of  impeaching  witness^ 

918. 
irrelevant  questions  to  try  his  credibility,  918. 

party  can  not  afterwards  adduce  evidence  to  discredit,  918. 
evidence  that  witness  has  been  indicted,  919. 
as  to  other  offenses  of  a  similar  character,  919. 
re-^xaminaticnf  for  what  purpose  allowed,  919. 
when  to  introduce  new  evidence,  919. 
within  what  time,  919. 

when  matter  of  discretion  with  the  court,  919. 
may  be  at  any  stage  of  tnal,  by  consent  of  parties,  920. 
effideneefor  dtfendant  and  in  reply,  920. 

inferences  a^;ainst  him  from  his  failure  to  give  any  evidence,  920» 

to  ezplam  suspicious  circumstances,  920. 

to  explain  or  contradict  circumstantial  evidence,  920. 

to  produce  certain  witnesses,  920. 

to  give  evidence  of  good  character,  920-1. 

to  contradict  accomplice,  920. 

to  avail  himself  of  the  privilege  of  being  a  witness  in  his 
own  behalf,  921. 
vihat  questions  need  not  be  answeredf  921. 

questions  which  go  to  criminate  witness,  or  to  subject  him  to  a 
penalty  or  punishment,  921. 

what  questions  so  considered,  921. 
question  need  not  directly  criminate  witness,  921. 

it  is  sufficient  if  it  has  a  tendency  to  do  so,  921. 

witness  is  to  judge ;  is  not  bound  to  explain  why,  921. 
privilege  belongs  to  witness  only,  not  to  counsel,  922. 
to  what  class  or  offenses  privilege  extends,  922. 
consequences  of  answering,  922. 

of  refusing  to  answer,  9^. 
whether  the  question  should  be  allowed  to  be  put,  923. 
when  answer  would  disgrace  witness,  923. 
when  answer  would  subject  witness  to  a  civil  suit,  923. 
whether  parties  in  interest  are  comi)ellable  to  testify,  924. 
when  membei's  of  a  corporation,  not  named  as  pi^es,  obliged 

to  testify,  923. 
examination  of  witnesses  conditionally,  764.    See  Indictmbst. 

5.  Compelling  attcTidance  of  witnesses^  924. 

recognizances  to  appear,  924. 
subpoena  ad  testificandum,  925. 

fees  of  officei-s,  for  serving,  933. 
subpoena  duces  tecum,  926,  928. 

object  of,  926. 

how  issued  and  served,  and  its  effect,  928-9. 

how  paper  to  be  described,  929. 

what  papers  witness  not  bound  to  produce,  929. 
habea^s  corpus  ad  testifi>candum, 

when  proper,  930,  932. 

provisions  of  Revised  Statutes  repealed,  930. 

now  governed  by  Code  of  Civ.  Pro.,  930, 

affidavit  for,  931. 

no  notice  of  application  for.  necessary,  932. 

how  executed  and  returned,  932-3. 

how  far  a  protection  to  officer,  933 , 

to  bring  up  convicts,  932. 

fees  of  officers  for  serving,  933. 

6.  Fees  and  expenses  of  witnesses,  933-4. 

under  Revised  Statutes,  933. 
under  act  of  1869  (ch.  1.55),  933. 
under  act  of  1846  (ch.  59),  933, 
under  act  of  1859  (ch.  491),  933. 

payment  to  witnesses  under  commitment,  933. 
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7.  Privilege  of  witnesses  from  arrestf  935. 

does  not  extend  to  service  of  a  summons,  unless  made  in  presence 
of  court,  985. 
it  is  personal,  and  may  be  waived,  936. 

giving  a  bail  bond  is  not  a  waiver,  OCC. 
extent  of;  936. 

of  witness  from  another  state,  936. 
provisions  of  Revised  Statutes  repealed,  935. 
rules  now  governing  are  in  Code  qf  C^foU  Pro.,  985. 
lY.  Sboovdary  Evidencb, 

Id  what  caees  admissible,  936  to  941. 

when  it  is  the  best  the  natui*e  of  the  case  allowBy  986. 

of  conviction,  not  receivable,  unless  it  be  shown  that  no  record 
was  filed,  936. 
must,  in  itself,  be  competent,  938. 

notice  to  produce  paper,  given  and  not  complied  with,  937-8. 
loss  or  destruction  of  all  the  parts  of  an  instrument  must  be  proved, 

937. 
when  part^  is  unable  to  produce,  938. 
when  receivable  without  notice  to  produce  paper,  988. 
notice  to  produce ;  fonn  and  requisites  of^  989. 

cases  where  it  is  not  necessarv,  939. 

when  to  be  served,  and  on  whom,  939. 

proof  of  service,  939. 
what  proof  is  necessary,  to  let  in  secondary  eyidenoey  989. 

loss  of  instrument,  and  search,  939,  940. 

copies,  when  sufficient,  940. 
when  admission  of,  to  be  objected  to,  941. 
production  may  be  superseaed  by  admission  in  pleadings,  941. 
Y.  Prbsumptivb  Evidbngb, 

different  degreen  of,  and  when  admissible,  941. 
distinction  between  presumption  and  proof,  943. 
when  it  amounts  to  circumstantial  evidence,  943. 
how  distinguishable  from  prima  facie  evidence,  948. 
of  guilty  knowledge,  941. 
of  death,  941-2. 
from  lapse  of  time,  942. 
that  a  public  officer  has  done  his  duty,  942. 
not  to  sustain  a  vital  jurisdictional  fact,  942. 
of  existence  or  continuance  of  life,  &c.,  942,  945. 
effect  of,  943 

jur^  exclusive  judges  of,  943. 

omission  of  pi'isoner  to  account  for  his  whereabouts,  948. 
that  a  party  intended  the  consequences  of  his  act,  948. 
of  innocence,  943-4. 

of  guilt,  from  possession  of  stolen  ^^oods,  948. 
of  dereliction  of  stray  dome^c  animals,  948. 
is  often  the  most  satisfactory  and  convincing,  944. 
of  intent  to  bribe,  945. 
in  cases  of  rape.  94.'). 
VI.  Hbarsay  Evidbncb,  044. 
definition  of,  944. 
when  admissible  as  to  pedigree,  births  and  marriages,  945. 

of  deceased  persons,  as  to  the  fact  of  their  marriages,  945. 

to  show  whether  one  was  bom  before,  or  after,  marriage,  946. 
of  declarations  made  after  suit  brought,  &c.,  inadmissible,  946. 
as  to  public  or  general  rights,  946. 
of  actis  and  def^Tarations  which  were  a  pai*t  of  the  tramactlon,  946. 

of  deceased  person,  having  no  interest,  or  an  opposing  one,  947. 
what  a  man  writes  or  says,  for  himself,  947. 
of  titles  of  office,  &c..  947. 
that  one  acted  in  an  official  (.harac.ter.  947. 
letters  or  declarations  of  third  pei-aons,  when  inadmissible,  948. 
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Vn.    COITFBBSIOIIS, 

where  one  indicted  confesses  at  the  trial,  948. 

express  and  implied ;  what  are,  948. 

admission  of  ^ilt,  on  preliminary  examination,  948. 

statements  made  before  coroner,  949. 

facts  tesiitied  to  as  a  witness  ai^fainst  a  third  person,  949. 

what  declarations  and  admissions  are  receivable,  949. 

uncorroboi'ated,  made  out  of  court,  without  other  proof  of  eorpU8 

delicti,  will  not  justify  a  conviction,  949,  951. 
must  be  voluntary,  949,  950. 

jGact  that  prisoner  was  in  illegal  custody,  will  not  invalidate,  949. 
not  sufllcient,  alone,  949. 
to  be  received  with  great  caution,  949. 

in  proving,  all  the  confessions  must  be  taken  together,  949,  954. 
when  voluntary,  must  be  submitted  to  jury  for  what  they  may  be 

deemed  to  be  worth,  950. 
weight  and  sufficiency,  950. 
must  not  be  obtained  by  improper  influences,  threats  or  promises, 

950-1. 
whether  sufficient  without  cori'oborative  proof,  951  to  954. 
must  be  proof  cUiunde,  of  the  corpus  ddUti,  950. 

yet  such  proof  need  not  be  conclusive,  950. 
when  receivable,  and  when  not,  949  to  954. 
when  made  with  the  view  of  being  allowed  to  turn  state's  evidence, 

951. 

£  resumption  of  influence  from  previous  threats  or  promises,  952. 
iducement  must  be  of  a  tempoi*al  benefit,  in  order  to  exdude,  953. 
when /acts  confessed  may  be  admitted,  though  confession  not,  954. 
valid  though  made  under  supposition  that  accomplices  were  in  cus- 
tody, 954. 
made  before  magistrates,  how  proved,  954. 
to  other  persons,  how  proved,  954. 
not  evidence  against  accomplices,  though  made  in  their  hearing,  955. 

when  excluded  as  pri>dleged  commimications,  955. 

YIli.  Circumstantial  Evidence, 

in  what  cases  admitted ;  and  what  may  be  established  by,  847-8-9, 

944. 
evidence  to  contradict  or  explain,  849. 
should  not  only  be  consistent  with  prisoner's  guilt,  but  inconsistent 

with  any  other  rational  conclusion,  847-8-9. 
rules  for  weighing,  849. 

when  intent  or  motive  may  be  inferred  from  circumstances,  848-9. 
sufficiency  of,  848,  944. 

IX.    EVIDBNCB,    GbNBRALLY, 

motive  of  accused,  849. 

may  be  established  by  circumstantial  evidence,  849, 850. 
evidence  of  the  existence  or  want  of,  is  always  admissible,  849. 
can  not  be  imagined  ;  facts  must  be  proved,  849. 
what  facts  are  admissible  to  show,  849,  850. 
if,  among  several  motives,  one  is  illegal,  this  is  sufficient,  860. 
on  a  trial  for  j)erjury,  850. 
StatemcTits  of  a  witness  ai*e  evidence  against  him,  850. 

otherwise  as  to  statements  or  oath  of  party  accused,  850. 

of  prisoner,  made  before  coroner's  jury,  befoi-e  being  charged  op 

accused,  850. 
made  in  presence  of  accused,  presumed  to  have  been  in  his 

hearing,  850. 
of  a  prisoner,  pertinent  to  the  issue,  are  competent  against  him, 
850. 

but  not  to  discredit  a  witness  for  the  defendants,  850. 

made  to  prosecuting  officer,  951. 
omisaon  of  accused  to  deny  statements  made  by  others,  in  his 

presence,  851. 
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admissions  and  declarations, 

of  third  persons,  when  competent  aa  part  of  the  re$  gegUB,  861. 

of  defendant,  851. 

of  one  of  several  persons  acting  with  a  common  pnrpoee  and  de- 
sign, 851. 

of  party  alleged  to  be  insane,  861. 

of  confederate*  851. 
threats ;  when  evidence  of,  admissible,  851-2. 
effect  of  admitting  improper  testiinony,  852. 

no  excuse  that  the  other  evidence  was  sufficient  to  justify  a  con- 
viction, Si)2 
scienter;  evidence  to  establish,  852-3. 
burden  of  proof;  as  to  guilt  of  defendant,  is  on  the  prosecutor,  863. 

is  never  upon  defendant,  except  when  he  attempts  te  justify,  853. 

where  the  defense  is  that  prisoner  was  under  the  age  of  pre- 
sumed capacity^,  853. 

where  the  defense  is  distinctively  affirmative,  burden  is  on  the 
defense,  853. 

as  to  negative  averments,  853. 
weight  of  tvidenccy  853. 

in  case  of  doubt,  jury  should  acquit,  853. 

degi*ee  of  weight  and  ci*edit,  is  for  jury  to  detennine,  863,  836. 

expression,  by  court,  of  an  opinion  upon,  853. 

affected  by  previous  conviction,  899. 

testimony  of  an  accomplice,  854. 
sujjlciency  of  evidence,  854. 

belief  of  witness,  as  to  personal  identity,  854. 

it  must  be  satisfactory,  854. 

in  suspicious  cases,  jury  should  acquit,  854. 

when  it  should  be  positive,  or  strong  presumptive  evidence,  854. 
upon  what  evidence  jury  should  find  a  veMict,  836. 

must  be  upvon  legal  evidence  only,  852. 
at  what  stage  of  the  trial,  854 

admission  of,  at  any  stage,  rests  in  the  discretion  of  the  court» 
854. 

recalling  witness ;  receiving  further  evidence,  854. 
by  prosecutor,  after  defense  has  i-ested,  854. 
withdravxil  of;  evidence  once  introduced  cannot  be  withdrawn,  847. 

once  gfiven,  it  belongs  to  the  cause,  and  is  the  common  property 
of  all  the  parties,  847. 


B.   Under  Code  of  Criminal  Procedure;  Penal  Code;  and  Code  of  CivU  PrO" 
cedure, 
I.  Undbr  Codb  of  Criminal  Procbdurb, 

rules  of  evidence  in  civil  cases  are  applicable  also  to  criminal  cases, 

except  as  otherwise  provided  in  this  Code,  836. 
personal  knowledge  of  juror,  to  be  declared  in  open  court,  836. 

jui-or  may  be  sworn  as  a  witness,  836. 
jury  receiving  evidence  out  of  court,  when  ground  for  a  new  trial, 

836. 
evidence  of  previous  character  of  habitual  criminals,  839. 
entitling  afHaavit  or  deposition,  860. 
when  magisti'ate  to  return  depositions  to  oyer  and  terminer  or  court 

of  sessions,  866. 
defendant  held  to  answer,  is  entitled  to  copies  of  depositions  and 

statement,  867. 
defendant  may  testify  as  a  witness  in  his  own  behalf,  888. 

his  neglect  or  refusal  to  testify  does  not  create  any  presumption 
agunst  him,  888. 

no  person  compellable  to  be  a  witness  against  himself,  888. 
testimony  of  accomplice,  895-7. 

not  sufficient  to  convict,  without  corroboration,  895-7. 
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when  corroboration  is  not  suffideDty  897. 
husband  or  wife  not  to  disclose  confidential  commmiicaAiooBt  896. 
repneves,  commutations  and  pardons*  908. 

power  of  governor,  903. 

convictions  for  treason,  903. 

annual  report  to  legislature,  908. 

requiring  rejiort  of  case,  9C^ 

notice  of  application,  903. 
publishing,  903. 

filing  papers,  903. 
witnesses ;  undertaking  of,  to  appear,  924. 

security  for  their  appearance,  when  and  how  required,  925. 
infants  and  married  women  may  be  required  to  give,  926. 
may  be  committed,  on  refusal  to  give,  925. 
witness  unable  to  g^ve,  may  be  examined  conditionally,  925. 
excepting  prosecutor  or  accomplice,  925. 

undertakings  to  be  returned  to  coiu't,  925. 
sobpoBna  for  witnesses  defined,  925. 

magistrate  may  issue,  for  witnesses  before  grand  Jury,  either  for 
people  or  defendant,  926. 

distnct  attorney  may  issue,  for  witnesses  in  support  of  prosecu- 
tion, before  grand  jury,  926. 
for  witnesses  in  support  of  indictment  at  the  trial,  926. 

clerk  may  issue,  for  defendant,  to  appear  at  the  trials  926. 

form  of,  926. 

service,  by  whom  to  be  made,  and  how,  926. 

in  special  pi*oceedingB,  926. 

for  witnesses  out  of  the  county ;  order  of  judge  to  be  indorsed, 
926. 

disobedience  to,  how  punished,  927. 

for  conditional  examination,  927. 
subpoena  duces  tecum  ;  form  of,  613. 
compensation  of  witnesses,  934. 
payment  of  expenses  of  witness,  when  from  another  county,  or  poor, 

934-5. 
confessions,  when  evidence,  950. 

not  suffident  to  convict,  without  additional  proof  of  corpus  ddietif 
951. 
n.  Undkr  Pbnal  Codb, 

intent  to  restore  proper^  stolen  or  embezzled ;  when  not  a  ground 

of  defense  or  of  mitigation,  844. 
disclosure  of  depositions  taken  by  a  magistrate,  866. 
husband  and  wife  as  witnesses,  887,  898. 

not  compelled  to  disclose  confidential  communications,  887,  898. 
testimony  of  witness  may  be  proved  against  him  on  a  charge  of  per- 
jury, 899. 
convict  as  a  witness,  900. 
form  of  administering  an  oath,  913. 
presumptive  evidence  of  intent,  in  case  of  maiming,  945. 

of  carrying,  &c.,  weapons,  with  unlawful  intent,  945. 

of  placing  business  advertisements  on  property  of  another,  945. 
m.  Undkr  Codb  of  Civil  Pbocbdurb, 
statutes,  &c.,  how  proved,  855. 
copies  of  records,  &c.,  in  certain  public  ofllces,  855. 
copies  of  papers  filed  with  town  clerk,  855. 
copies  of  documents  on  file  in  departments  of  United  States,  856. 
records  of  observations  of  the  weather,  taken  under  the  directions  of 

the  signal  service  of  the  U.  S.,  856. 
documents  from  foreign  countries,  how  authenticated,  856. 
certificate  to  copies ;  form  of^  856. 

seal,  856. 
duty  of  of&cers  to  search  files,  and  certify,  857. 
ordinances,  &c.,  of  municipal  corporations,  &c.,  857. 
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of  cities,  villagee  and  boards  of  snpervisora,  857. 
pleading^,  as  proof  of  a  fact  admitted  or  alleged  therein,  858. 
affidavits,  l>efore  whom  to  be  taken,  859. 
in  special  cases,  859. 

without  the  state ;  before  whom  to  be  taken  ;  how  certified,  859. 
copy  of  i-ecord,  &c.,  of  a  foreign  court,  when  evidence,  862. 
how  to  be  authenticated,  ^2. 
other  proof,  862-d. 
statute  law,  proclamation,  edict,  decree  or  ordinance  of  another  state 

or  country,  when  presumptiye  evidence,  863. 
the  unwritten,  or  common  law,  of  another  state,  &c,  or  of  a  foreign 
country,  may  be  proved  as  a  fact,  by  oral  evidence,  863. 
books  of  repoi*ts  of  adjud^red  cases  in  other  states  &c.,  are  pre- 
sumptive evidence  of  the  common  law  thereof,  863,  944. 
copies  of  records,  &c.,  of  United  States  courts  are  evidence,  when 

certified  by  clerk,  863. 
justice's  docket  and  transcript,  864. 

other  pi*oof  of  proceedings  before  justice,  864. 
record  or  transcript  of  conveyance,  when  evidence  without  fiorther 
proof,  874. 
such  evidence  may  be  rebutted,  875. 
what  instruments  may  be  acknowledged,  875. 
conveyance  of  land  without  the  state,  when  evidence  without  fur- 
ther proof,  875. 
exemplification  of,  wnen  presumptive  evidence  of  the  convey- 
ance, and  of  the  due  execution  thereat  875 
wills,  when  evidence,  881. 

certified  will,  or  record  thereof,  881. 
exemplified  copy  of,  881. 
will  of  real  property ;  exemplified  copy,  881. 
documentary  evidence, 
official  cei*tiiicates,  884. 

certfficate  or  affidavit  on  file,  884. 
notary's  certificate  ;  when  evidence,  884. 
protest  and  mc^morandum,  B84. 
proof  of  presentment,  &c.,  of  foreign  bills,  884. 
affidavit  of  printer,  &c.,  when  presumptive  evidence  of  pubMcft- 

tion,  884. 
affidavit  of  service  of  notice,  885. 
marriage  certificate,  entry  or  copy  thereof;  when  presumptive 

evidence,  885. 
book  of  foreign  corporation,  and  copy  thereof,  885. 
parties,  when  not  excluded  or  excused  from  bcdng  witnesses,  890. 

testimony  of,  when  taken  at  the  instance  of  adverse  party,  may 
be  rebutted  by  other  evidence,  890. 
mode  of  administering  oath  to  witness ;  swearing,  892,  908. 

general  mode  of  swearing,  by  laying  the  hand  upon,  and  kiamng' 
the  gospels,  892. 
when  kissing  dispensed  with,  892. 
affirmation,  when  to  be  made,  892. 
other  modes  of  swearing,  892. 
swearing  persons  not  Christians,  892. 
court  may  examine  witness,  as  to  capacity,  892. 
swearing  falsely,  in  an^  form,  is  perjury,  892. 
husband  and  wife  not  to  disclose  confidential  communications  made 

to  each  other,  898. 
convict,  when  a  competent  witness,  899,  900. 

conviction  may  be  proved,  for  the  pui*pose  of  afiecting  the  weight 
of  his  testimony,  899,  900. 
incompetency  of  witnesses  from  privileged  communicationSy  904. 
attorneys  and  counsellors,  904-5. 
between  husband  and  wife,  898,  905. 
to  clergymen,  or  ministers  of  any  religion,  906. 
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to  physicians  and  surgeons,  906. 
what  questions  a  witness  is  bound  to  answer,  921»  928. 
subpoena  for  witnesses,  927. 

may  be  issued  by  courts  of  record,  927. 

service  of,  927. 

penalty  for  disobedience,  927. 

punishment  as  for  a  contempt,  928. 
issued  by  jude^e,  referee,  &c.,  928. 

penalty  ror  disobeying,  928. 
.  punishment,  92S. 
sobj^Bna  duces  teum;  service  of^  928. 
records  not  to  be  removed  by,  928. 
books  of  account;  order  for  production,  by  whom  to  be  made, 

928,  929. 
books,  &c.,  of  a  corporation;  order  of  court  for  production,  929. 
personal  attendance  of  custodian,  or  officer  of  corporation, 
&c.,  929. 
kabeaa  corpua  to  bring  up  a  person  to  testify,  980. 
is  a  state  writ,  9^. 

by  whom  issued  or  allowed ;  what  court  or  judge,  980. 
in  suit  before  a  justice  of  the  peace,  &c.,  930. 
*  in  what  cases  not  to  be  issued,  930. 
application  for  writ ;  must  be  verified  by  affidavit,  930. 

what  it  must  state,  930-1. 
parties  to ;  allowance  ;  sealing  and  issuing ;  service  andretom ; 

proceedings  and  order  upon,  &c.,  931. 
when  returnable,  931. 
time  of  returning,  931. 
return  to  writ ;  remanding  prisoner,  931. 
how  sei'ved,  and  by  whom.  931. 
fees  to  persons  not  officers,  931. 
where  person  conceals  himself,  &c.,  931. 
duty  01  officer  to  obey  and  return  writ ;  penalty  for  dL9obedience» 

932. 
fees  of  sheriff,  upon,  933. 
witnesses'  fees,  generally,  934. 
privilege  of  witness  from  arrest,  ^935. 
secondary  evidence  of  lost  negotiable  paper,  936-7. 
presumptive  evidence  of  death,  942. 

of  consideration,  from  seal  upon  executory  instrument,  944. 

from  official  cei*tificates  or  affidavits,  944. 

of  notary's  certificate,  944. 

of  affidavits,  944. 

of  mariiage  certificate,  944. 

book  of  foreign  corporation,  as  to  corporate  acts,  &c,  944. 

statutes  or  other  written  laws,  &c.,  of  other  states  or  countries ; 

printed  copies  of,  944. 
booKiB  of  Imports  of  decisions,  in  other  states,  &c.,  as  to  unwritten 

or  common  law,  944. 
record  of  observations  of  signal  service  of  U.  S.,  944. 

EXAMINATION, 

of  offenders,  before  magistrate.    See  Examinatioit  of  Offbkdbbs. 
of  witnesses,  on  the  trial,  911.    See  Indictbisnt  ;  Witvbssbb. 

on  voir  dirCf  911. 

in  chief,  913. 

cross-examination,  917. 

re-examination,  919. 

for  defendant,  and  in  reply,  920. 

what  questions  need  not  be  answered,  921. 

conditionalljr,  764  to  770, 1109.    See  Evidbnob  ;  iKDiCTMBirT. 

on  commission,  763.    See  CoMsassioy  ;  Indictment. 
of  parents,  in  cases  of  bastardy,  404-6,  602,  606.    See  Bastardy. 
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taken  before  magistrate ;  when  evidence,  866-7-8. 

on  charge  contained  in  inquisition  of  coroner's  jury,  1268. 

in  courts  of  special  sessions,  1261.    See  Coubts  or  Spbcial  Sbbsiohb. 

in  cases  of  bastai-dy.    See  Bastabdt. 

EXAMINATION  OP  OFFENDERS, 

before  justices  and  magistrates,  1088. 
at  commum  law,  and  by  statute, 

pendency  of,  does  not  prevent  indictment  and  trials  1088. 

finHing  of  indictment  does  nut  oust  justice  of  his  jurisdiction,  1088. 

prisoners  isdiould  be  examineil  sep&i'ately,  1088. 

if  prisoner  elects  to  be  tried  by  the  justice,  he  is  not  tp  be  examined*  1088.^ 

accused  may  insist  upon  examination,  1089. 

but  he  may  waive  that  privilege,  1089. 

if  he  does  so,  a  recognizance  entered  into  without  examination  is  yalid^ 
1089. 
at  what  time  to  be  taken,  1089. 
prisoner  must  be  informed  of  the  charge  against  him,  1090. 

and  allowed  a  reasonable  time  to  send  for  counsel,  1091. 
adjournment  for  that  purpose,  1091. 
must  be  completed  at  one  session,  unless  the  justice,  for  good  cause,. 

adjourn  i^  for  not  more  than  two  days  at  each  time,  1091. 
prisoner  may  be  committed  for  further  examination,  1092. 

but  he  must  first  be  brought  before  the  justice,  1033. 

recognizances  of  witnesses,  1034. 

form  and  mode  of  commitment,  1092,  1093-4. 

how  and  where  detained  and  kept,  for  examination,  1094-5. 
justice  may  summon  witnesses  to  attend,  for  either  party,  1095. 
of  eomplainantf  and  his  witnesses,  1096. 

must  be  on  oath,  and  in  the  presence  of  the  prisoner,  1096-8. 
oath,  in  some  form,  indi^ensable,  1098. 

need  not  be  public ;  spectators  may  be  excluded,  1096-7. 

right  of  accused  to  have  counsel,  1096. 

practice  as  to  re-swearing  accuser  and  his  witnesses,  to  former  depo- 
sitions, 1097. 

when  a  fresh  jurat  necessary,  1097. 

form  of  oath  to  be  taken,  1098. 

examination  must  be  reduced  to  writing ;  when  and  how,  1098-9. 

what  facts  are  necessary  to  appear  in  the  depositions,  1099. 

what  questions  may  be  asked ;  mode  of  examination,  1099. 

all  the  evidence  on  both  sides  should  be  taken  and  certified,  1100. 

evidence  of  accomplices,  when  to  be  received,  1100-1. 
weight  of  their  testimony,  1101. 
d  prisoner,  1101. 

must  not  be  upon  oath,  1101. 

charge  to  be  first  made  known  to  him,  1101. 

and  he  be  allowed  time  to  send  for,  and  advise  with,  his  counsel,  1101.. 

right  of  counsel  to  be  present,  1101. 

magistrate  must  inform  prisoner  that  he  may  refuse  to  answer, 
1101-2. 

is  a  privilege  of  accused,  and  not  compulsory  upon  him,  1102. 

mode  of  examining,  1102. 

may  be  inosted  on,  by  him,  1102. 

if  he  answers  falsely,  pi^osecutor  may  disprove  it,  1102. 

must  be  reduced  to  writing,  read  to  prisoner,  and  certified  and  signed 
by  magistrate,  1102-4. 

need  not  be  si^ed  b^  prisoner,  1104. 

witaiesses  on  either  side  not  to  be  ])resent  at,  1103. 

accused  may  either  disclose  his  defense,  remain  silent,  or  confess- 
himself  guilty,  1103. 

effect  of  confessions,  by  him,  1104. 

effect  of  his  examination,  as  evidence  on  the  trial,  1104-5. 

several  persons  accused  should  be  examined  apart,  1105. 
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and  kept  separate,  1105. 
justice  may  commit  for  contempt,  on  examination,  1105. 
m  courts  of  special  sessions,  1261. 
of  prisoner's  wUnesaes,  1105. 

not  to  be  present  at  examination  of  accused,  1103. 
must  be  kept  separate,  until  all  have  been  examined,  1103. 
examination,  wnen  taken,  must  be  attached  to  complaint  and  process, 
1105. 
and  transmitted  to  clerk's  office  of  the  court  to  which  they  ai-e  return- 
able, 1105. 
duty  of  nu^ristrate  to  keep  them  securely,  and  not  suffer  them  to  be 

perusea,  &c.,  1105-6. 
copy  allowe<l  to  prisoner,  1106. 
and  to  pix)secutor,  1106. 

when  to  be  exhibited  to,  and  copy  taken  by,  any  person  affected,  1106. 
as  to  the  duty  of  magistrate  to  discharge  or  commit,  1107-8. 
recognizance  of  pi'osecutor  and  witnesses,  to  apiiear  and  testify,  1108-9. 
at  what  court,  1108. 

what  is  a  recognizance,  1109.    See  RaooGinzAiroB. 
requisites  and  validity,  1109. 

must  be  certified  by  magistrate,  and  returned  to  next  court,  1110. 
publication  of  pi*oceeding8  l^fore  justice,  on  examination,  1110. 
nnder  Code  of  ChdmineU  Proosdure, 

defendant  to  choose  how  he  shall  be  tried,  1089. 

magistrate  must  inform  him  of  the  charge,  and  of  his  right  to  counsel,  1089. 
time  to  send,  and  sending,  for  counsel,  10KB9. 

on  appearance  of  counsel  or  waiting  for  him  a  reasonable  time,  examina- 
tion to  proceed,  1089. 
when  examination  to  be  completed  ;  adjournfnent,  1090. 
on  adjournment,  defendant  to  be  committed  for  examination,  or  discharged 
on  deposit  of  money,  1090. 
form  of  commitment  for  examination,  1090. 
examination  of  witnesses  to  be  in  presence  of  defendant,  1090. 
witnesses  to  be  cross-examined  in  his  behalf,  1090. 
statement  of  defendant,  867,  1090-1.    See  Statrmbnt. 
after  statement  of  waiver,  defendant's  witnesses  to  be  examinedy  1091. 
witnesses  on  examination,  for  both  parties,  may  be  subpoenaed  within  the 
state,  1095. 
subpoena,  defined,  1095. 
form  of,  1095. 
duces  tecwHf  1095. 
service  of;  by  whom  made ;  retiim»  1095. 

how  made,  1096. 
disobedience  to,  how  punished*  1096. 
for  additional  witnesses,  1097. 
witnesses  out  of  the  countv,  1096. 
depositions  to  be  read,  and  witnesses  examined,  1096-7. 
witnesses  to  be  kept  apart,  1097. 

cannot  be  present  at  examination  of  accused,  1097. 
those  not  yet  examined  may  be  excluded,  1097. 
who  may  be  excluded  from  examination,  and  who  may  be  present, 

1097. 
summoning  witness  for  cross-examination,  1097. 
testimony,  how  taken  and  authenticated,  1099, 1103. 
disposition  of  papers  used  upon,  1105. 

magistrate  must  return  warrant,  depositions,  statement,  undertakings, 
&c.,  1105,  1110. 
to  next  court  having  power  to  indict,  1105. 
to  be  kept,  by  him,  until  so  sent,  without  permitting  unauthorized 
inspection,  1105. 
defendant  entitled  to  copies,  1106. 
defendant,  when  and  how  to  be  dischai*ged,  1107. 
holding  defendant  to  answer,  1109. 
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undertaking  of  witnesses  to  appear  at  trial  court.  1109. 
Becurity  for  appeai'ance  of  witnesses,  1109. 
infants  and  married  women  to  give,  1109. 
witnesses  to  be  committed  on  i-efasal  to  give,  1109. 
witness  imable  to  give,  may  l)e  conditionally  examined,  1109. 
not  applicable  to  prosecutor,  or  accomplices,  1109. 
order  that  defendant  be  held  to  answer,  1111. 

indorsement  on  depositions  and  statement,  1111. 
in  cafies  of  bastardy.    See  Bastabdy. 
under  i^snoZ  Oode, 

methods  of  swearing  witnesses,  1098. 

magistrate,  &c.,  permitting  inspection  of  depodtionB  taken  on  examina- 
tion, is  guilty  of  a  mi^emeanor,  1106. 
under  Code  of  CiijU  Procedure, 

methods  of  swearing  witnesses,  1098. 

BXCEPTICNS, 

on  the  trial,  772.    See  Indictmbnt. 
on  appeal,  832.    See  Appeal. 

EXCISE  LAWS.    S43e  Habitual  Drinkbrs  ;  Habttdal  Drunkards  ;  IirroxicATioir ; 
VioLATioirs  OF  Excise  Law. 
all  offenses  against,  are  misdemeanors,  punishable  by  fine  and  imprisonment, 

528-9. 
offense  of  selling  may  be  established  by 'circumstantial  evidence,  531. 
the  fact  that  defendant  kept  liquor  in  his  grocery  store,  to  sell,  is  competent 

evidence,  532. ' 
selling  or  giving  liquor  to  Indians,  prohibited,  531. 
public  intoxication,  how  punished,  531. 
selling  or  giving  liquors,  &c.,  to  intoxicated  persons,  531. 

to  habitual  drunkards  or  paupers,  531. 

to  jHirsons  in  respect  to  whom  notice  has  been  given,  forbidding  sale,  SSL 
sales,  &c.,  on  Sunday  or  election  day,  532. 
statement  of  conviction  for  violation,  532. 
liability  of  offenders,  for  dama^^,  532. 
instructions  to  grand  jurors  to  inquire  into  offenses  against,  532. 

as  to  adulterating  liquors,  or  importing  those  adulterated,  532. 
duty  of  officers  to  arrest  for  violations  of,  1049. 
ale  and  beer,  selling  in  small  quantities  without  license,  1215. 
joinder  of  defendants  in  action  for  penalties,  1215. 
act  requiring  Ucense  for  selling,  &c.,  not  unconstitutional,  1215. 
prosecutions  in  name  of  overseers  of  the  poor,  1215. 

EXECUTION, 

upon  a  summary  conviction  before  a  mag^trate,  for  penalty,  &&,  1235. 
warrant  of  commitment  in  execution,  1235. 
for  profane  cursing  and  swearing,  1182. 
for  disregarding  the  Sabbath,  1182. 
for  disturbing  religious  meetings,  1182. 

BCUnON  OF  JUDGMENT, 
at  common  law,  and  by  stcttute, 

authority  of  sheriff  to  execute  judgment,  819. 

to  require  assistance,  819. 

penalty  for  i*efusing,  819. 

prisoner  escaping  may  be  retaken,  820. 

executing  sentence  of  death,  820. 

prisoner  becoming  insane  after  sentence,  821. 

power  and  duty  of  governor,  821. 
under  (Me  of  Criminal  Provedure, 

authority^  to  sheriff  for  the  execution  of  a  judgment,  819, 1068. 

certified  copy  of  minutes,  819. 
commitment  of  defendant,  81  fl. 

judgment  of  imprisonment,  by  whom,  and  how,  executed,  819. 
duty  of  sheriff,  819. 

1360 


Index. 

BXBCUnON  OF  JUDGMENT—Omfifitfed. 
sheriff  may  require  <aid,  819. 

punishment  for  refuBal*  819. 
the  death  penalty,  820. 

warrant  for  execution  of  conyict,  820. 
time  of  execution,  820. 

judge  must  transmit  certain  pM)6rB  to  governor,  890. 
governor  maj  consult  judges,  &c.,  820. 
mode  of  infliction,  822. 
where  inflicted,  822. 
who  to  be  present,  822 
certificate,  after  infliction,  823. 
when  inflicted  by  sheriff  in  adjoining  county,  823. 
reprieve  ;  suspension  of  execution,  820. 

power  of  governor  to  grant  reprieves,  commutations  and  pardone,  alter 
conviction,  820. 
must  communicate  each  case  to  lefi^slatnre,  annually,  820. 
insane  convicts ;  when  sheriff  to  impanel  a  jury,  821. 
duty  of  district  attorney,  821. 
inquisition  ;  suspension  of  execution,  821. 
transmission  to  governor ;  his  duty,  821. 
if  female  convict  is  pregnant,  sheriff  to  impanel  a  jury  of  physicianfl» 
823. 
inquisition  ;  suspension  of  execution,  823. 

sheriff  to  transmit  inquisition  to  governor ;  duty  of  governor,  823. 
when  day  of  execution  has  passed,  convict  to  be  brought  up  by  war- 
rant, 822. 
court  to  inquire,  &c. ;  when  to  direct  execatioiit  822.  - 

EXECUTORS,  TRUSTEES,  &c., 

misappropriation  of  property  by,  263,  266. 

EXEMPLIFICATIONS, 

of  conveyances  of  land  without  the  state,  when  evidence,  and  of  what,  875. 
of  wills,  when  evidence,  881. 

BXEBiPTION, 

from  punishment,  566.    See  Frbsons  Capablb  of  CoMMnmra  Cbimbb. 
arising  from  infancy,  567. 
from  insanity,  570. 

from  subjection  to  i)Ower  of  others,  588. 
from  ignorance  or  mistake,  595. 
from  second  prosecution,  6. 
from  unnecessary  restraint,  6. 

EXmBITIONS, 

in  New  York,  on  Sunday,  what  are  unlawfdlt  1188. 
penalty  ;  punishment ;  forfeiture,  1183. 
who  may  sue  for  penalty,  1183. 

EXPENSES  OF  WITNESSES,  933-4-5. 

EXPERTS, 

opinions  of,  as  witnesses,  847. 

BKPLOSION, 

damaging  building  or  vessel  by,  887. 

EXPLOSIVE  SUBSTANCES, 

making,   or  keeping,  or  carrying,  within  a  dty  or  village ;  when  a  misde- 
meanor, 435. 

BXPOSURE  OF  THB  PERSON.     See  Indbobnt  Bxfosubb,  &c 
when  a  misdemeanor,  383. 

EXTORTION.     See  ArrEBtprs  to  Extort. 
what  constitutes,  492-4. 
taking  unlawful  fees,  by  officers,  492, 494. 
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EXTORTION— Co7iff»tt«l. 

by  r&ilroad  companieSy  492,  494. 

attempts  to  extort,  441,  494. 

1.  Under  Code  qf  CfivU  Procedurep 

by  clerk  of  any  court,  492. 

by  public  officers,  492. 

punishment ;  liability  to  action,  499« 
9.  Under  Penal  Oode^ 

•*  extortion  "  defined,  498. 

what  threats  may  constitate,  498. 

punishment  of,  493. 

compulsion  to  execute  instrument,  498. 

oppression  committed  under  color  of  oflSce^  498. 

extortion  by  public  officers,  493. 

F. 

FAIRS.    See  Aqrioultural,  &o.,  Faibs. 

FALSE  BILL  OF  LADING, 

delivering  to  canal  coUector,  591. 

FALSE  EVIDENCE, 
offeiing,  381. 

FALSE  OR  FRAUDULENT  CLAIMS,  &o., 

auditing,  allowing  or  paying,  by  public  officers,  4S0. 

FALSE  IMPRISONMENT.  &c., 

by  officers,  imder  color  or  pretext  of  prooess,  &c,  454. 

FALSE  OR  FORGED  INSTRUMENTS, 

procuring,  or  offering,  to  be  filed,  registered  or  recorded  in  public  office,  546. 

FALSE  INTELLIGENCE, 

publication  and  circulalion  of,  516. 

FALSE  LABELS, 

use  of,  with  intent  to  defraud,  498. 

FALSE  LIGHT  OR  SIGNAL, 

exhibiting,  to  endanger  a  vessel,  railway  engine  or  train,  888. 

FALSE  MARKS, 

on  casks  or  packages  of  merchandise,  498. 

FALSE  MESSAGES  OR  PROCLAMATIONS, 

printing,  publishing  or  circulating,  as  true,  knowing  the  same  not  to  be  genu- 
ine, 516. 

FALSE  PRETENSES, 

obtaining  money,  goods,  &c.,  by, 
1.  At  comTnon  lav),  and  by  stcUitet 
defined,  224. 
indictment,  236  to  239. 
punishment,  224. 
evidence,  239  to  241. 
obtaining  signature  to  written  instrument,  294. 

of  mortgagee,  to  certificate  of  satisfaction,  225. 

money  or  property  for  charitable  or  benevolent  purpoBes,  S949  S81. 

surrender  of  title  or  possession  of  chattels,  224. 

bounty-money,  225. 

appointment  to  position  of  trust,  225. 
representing  mortgage  to  be  a  first  incumbrance,  224. 
mock  auctions,  226. 
what  constitutes,  226,  227.  229,  233. 
when  offense  complete,  224,  235. 
who  are  principals,  227. 

place  of  trial,  227. 

1362 


brDEX. 

FALSE  PRETENSES-Cbn^niMd. 

what  is  a  false  pretense,  232  to  235. 
what  is  not  a  tuae  writhig,  231. 
time  of  making  repreeentationsy  281. 
what  representations  are  within  the  8tatate»  282  to  28S. 
what  is  a  false  token,  285. 
indictment,  229,  230-1,  236  to  239. 
evidence,  226,  229,  230,  239  to  242. 
3.  Under  the  Penal  Codef 

obtaining  signature,  by  fialse  pretensee,  226. 

for  cnaritable  purposes,  SS26. 
vsing  false  check,  or  order  for  the  payment  of  money»  226. 
obtaining  employment,  by  forged  letter,  226. 
obtaining  money  or  property,  by  note  of  corporation  not  in  edstence,  228. 

FALSE  HUMORS,  MESSAGES,  LETTERS  OR  8TATE2iENTB» 
attering  or  circohLting,  516. 

FALSE  STATEMENT, 

in  reference  to  taxes,  499. 

FALSE  WEIGHTS  AND  MEASURES.    See  Chbasb. 
firands  in  using,  219,  220,  497. 

FALSELY  PERSONATING   ANOTHER, 
1.  At  common  law*  and  by  statute^ 

is  a  misdemeanor  at  common  law,  219. 

defined;  what  constitutes,  221,  222. 

punishment,  219,  222,  223. 

nandulent  production  of  infant  child*  as  pretended  hdr,  &c,  228. 

substitution  and  production  of  one  chilo,  by  custodian,  &c.,  for  another, 
223. 

members  of  police  department,  224. 

officers,  agents,  &c.,  of  American  Society  for  Pteyention  of  Cruelty  to 
Amnmls,  224. 
3.  Under  Penal  Code, 

definition ;  punishment,  222. 

indictment ;  time  for  finding,  222. 

personating  officers,  policemen,  &c.,  222. 

receiving  property  in  false  character,  228. 

production  of  pretended  heir,  223. 

substituting  one  child  for  another,  223. 

FAU3IFICATI0N, 

of  accounts  by  public  officers*  &c.,  481. 

FEES, 

of  constables,  933,  1047-8, 1050.    See  CoiraTABUi. 
of  justices  of  the  peace.    See  Justices  of  thb  Pbaob. 

when  acting  smgly,  978. 

as  members  of  courts  of  special  sessions,  980. 

in  cases  of  bastardy,  981, 1191. 
of  magistrates,  879,  880. 
of  witnesses,  933-4.    See  Witnbssbs. 
of  police  justices,  964. 

in  city  of  New  York,  967. 
of  sheriffs,  933.    See  Shbriff. 

^nX)  DE  SE,  37.    See  Suicidb. 

»EL0N,- 

definition  of,  45. 

killing,  by  officers,  in  retaking,  45. 

:fi'ELONIES, 

classified,  15. 

all  are  indictable,  663. 

what  are  punishable  with  death,  15.   - 

what  are  punishable  by  imprisonment  in  a  state  priflon*  15. 
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¥EI/>NIE8— Continued. 

compounding  or  concealing,  375-6. 
certain  Btatutory  felonies  enumerated,  878. 

gi*anting  or  issuing  fraudulent  certificate  of  naturalization,  878. 

procuiing  fraudulent  certificate,  in  ordfer  to  vote,  378. 

presenting  fraudulent  certificates  to  registry  boM^is,  378. 

issue  and  sale  of  false  or  fraudulent  certificates  of  stock,  879. 
or  false  or  fraudulent  bonds,  &c.,  879. 

defrauding  enlisted  persons,  379. 

administering  drug  ,  &c.,  to  induce  enlistments^  879. 

throwing  vitriol,  &c.,  379. 

frauds  as  to  public  property,  &c.,  380. 

assaults  with  dangerous  weapons,  380. 

using  or  carrying  concealed  weapons,  slung-shot,  &c,  880. 

willful  injury  to  canals,  or  to  bridges,  &c.,  m  which  the  state  has  an  inter- 
est, 380. 

fraudulently  pi'esenting  bills  or  claims  to  public  officers,  for  payment,  381. 

offering  false  evidence,  381. 

bribing  witnesses,  381. 

misuppi^opriation,  &c.,  by  public  officers,  381. 
by  county  treasurer,  381. 

by  injury  to  property  in  house  of  worship,  382. 

re^9isting  the  execution  of  process,  in  case  of  insurrection,  882. 
aiding  or  attempting  rescue  or  escai>e  of  one  arrested,  882. 

reosting  force  ordered  out  to  quell  or  suppress  an  insurrection,  882. 

FELONY.    See  Fnrs;  Imprisonmbnt  ;  Judgbibiit;  Pdhibhmbzit. 
definition  of,  6,  7.  8. 

crimes  of  the  degree  of,  enumerated,  15. 
Idnds  of, 

1.  At  common  law,  8. 

divisions  of,  9. 
indictment,  9, 10. 
punishment,  9. 

2.  By  statute,  8,  9. 

mdictment,  10,  11. 
punishment,  10. 
who  are  guilty  of;  confederates,  8. 
not  to  be  created  by  construction,  11. 

new  felony  ci*eated  by  statute;  incidents  of;  indictment,  11. 
misprision  of,  11,  375. 
second  offense  after,  how  punished,  8,  560. 
compounding  or  concealing,  375-6. 
punishment ;  general  rule  of,  8. 

when  not  fixed  by  statute.  10. 

fine,  8. 

imprisonment  in  county  penitentiary,  8. 
imprisonment  on  two  or  mora  convictions ;  when  the  latter  term  commences, 

561. 

FEMALE  EMPLOYEES, 

violations  of  act  of  1881,  respecting,  519. 

FERRY, 

using  or  maintaining,  without  a  license,  a  misdemeanor,  522. 

how  punished,  522-3. 
violating  conditions  of  recognizance  to  keep,  523. 

FIGHTS, 

between  birds  and  animals  ;  setting  on  foot,  a  misdemeanor,  471. 
how  punished,  471. 
keeping  a  place  for  baiting  or  fighting  them,  472. 

FIGHTING, 

any  one  may  part  persons  engaged  in,  56,  57. 

and  debver  them  to  constable,  to  be  carried  before  magistrate,  6^ 
but  not  after  affray  is  over,  57. 
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YES.    See  Coubts  op  Spboial  Sbssions  ;  Pdkisumbnts. 
in  felonies,  8, 10. 

for  attempt  to  commit  crime,  12,  13. 
amount  or,  when  amomit  not  fixed  by  statute,  10^  587,  800. 
in  city  and  county  of  New  York,  633,  1253-5. 
judgment  for,  without  imprisonment,  813,  816. 
upon  corporations,  how  collected^  1030. 

IB-ARMS, 

pointing  at  a  person,  511,  617. 
discharge  of,  without  injury,  511. 

in  case  of  injury,  511. 

limitations  of  liability,  512. 

in  public  places,  512. 

at  train  or  locomotive,  512. 

on  certain  days,  512. 
aiming  or  discharging,  in  exhibiting  skilly  513. 

in  places  of  amusement,  517,  556. 

lES.    See  Fibino  of  Woods. 

obstxoicting  attempts  to  extinguish,  526. 
on  vessels,  556. 

IE-WORKS, 

prohibited,  on  certain  days,  512. 

ONG  OF  WOODS, 

setting  fire  to  woods,  or  suffering  fire  to  extend,  is  a  misdemeanor,  525,  526. 
refusing  to  assist  in  extin^ishin^,  526. 
ordering  assistance  in  extinguishing,  526. 

penalty  and  punishment  for  neglect  or  refusal  to  obey  order,  526. 
jurisdiction  of  offense,  526. 

JHING, 

on  Sunday,  prohibited,  1180. 

BATING  TIMBER,  LOGS  OR  LUMBER, 

defacing  marks  made  upon,  or  putting  a  false  mark  npon,  626,  527. 

is  a  misdemeanor,  527. 

forfeiture ;  punishment,  527. 
jurisdiction  of  offense,  527. 

OWERS, 

removing  from  graves  in  cemeteries,  518. 

DD, 

tainted,  disposing  of,  437. 

poisoning,  143. 

adulterating  or  diluting,  498,  619,  620. 

articles  in  imitation  of;  selling  or  manufacturing,  498. 

ROE  OR  VIOLENCE, 

use  of,  when  not  unlawful,  4. 

EWIBLE  ENTRY  AND  DETAINER, 
defined,  557. 
taking  possession  of  lands,  after  being  legally  removed,  558. 

clCIBLE  AND  UNLAWFUL  TAKING  AWAY  OF  FEMALEa    See  Abduc- 
tion, &c. 

ElEIGN  BANK  NOTES, 

receiving,  circulating  or  passing,  484,  485. 

ElEIGN  CONVICTS, 

bringing  them  to  this  state,  474. 
importing,  is  a  misdemeanor,  475. 

punishment ;  when  it  may  be  remitted,  476. 

REIGN  CORPORATION, 

book  of,  and  copy,  when  evidence,  885,  944. 
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FOREIGN  COURTS, 

proceedings  in,  when  evidence  here,  862. 

how  far  conclusive  here,  863. 

how  proved  and  aathenticated,  863-3. 

FOREIGN  LAWS, 

unwritten,  how  proved,  864. 

written,  how  aathenticated  and  proved,  863. 

laws  of  another  state  are  to  be  proved  as  the  laws  of  a  foreign  country,  868. 

effect  of  seal  of  the  state,  to  authentication  of  statute,  863. 
acts  done  abroad,  if  invalid  by  the  law  there,  are  invalid  h^e,  868. 

FORFEITURE.    See  Indictmbnt;  UvDaBTAKora. 
of  bail,  or  deposit,  776. 
on  conviction,  abolished,  816. 
in  treason,  16,  18. 
of  office,  480.    See  Officb. 

FORGED  OR  FALSE  INSTRUMENTS, 

procuring,  or  offering,  to  be  filed^  registered  or  recorded  in  public  office,  546. 

FORGERS, 

are  disorderly  persons,  1155. 

FORGERY  AND  COUNTERFEITING, 
1.  At  common  law, 

definition  of,  178,  174,  196. 
punishment,  174. 

what  false  making  or  alteration  of  a  written  instrument  amounts  to  forg- 
ery, 195. 
in  respect  to  what  wntings,  &c.,  forgery  may  be  committed,  197. 
the  intent  to  defraud  or  injui-e,  198, 

validity  in  law  of  the  thing  forged,  if  it  were  ^nuine,  199. 
the  degree  of  similarity  between  the  counterfeit  and  true  instrument,  200. 
uttering  or  publishing,  201. 
using  a  fictitious  name  ;  or  personating  the  true  man  or  fictitious  character 

assumed ;  pa]*ty  forging  having  same  name  as  that  forged,  202. 
principals  and  accessaries,  203,  218. 
indictment  or  complaint,  204. 

misdescription  of  instrument,  205. 
purport ;  tenor ;  defined,  206. 
mtent  to  defraud,  208,  209. 
evidence,  210  to  218. 
witnesses,  210. 
proof  of  the  act  of  forgery,  210. 

comparison  of  hand-writings,  210. 
proof  of  the  uttering,  212. 

of  the  intent  to  defraud,  213. 
as  to  the  person  intended  to  be  defrauded,  213. 
of  the  identity  of  the  party  whose  name  is  forged,  214. 
of  the  forged  instrument,  215. 
of  guilty  knowledge,  217,  218. 
with  regard  to  principals  and  accessaries,  218. 
3.  Under  the  Revised  Statutes, 

is  divided  into  four  degrees,  174. 
1st  decree  defined,  175,  176. 

what  instruments  may  be  forged,  177,  196,  197,  200. 
punishment,  177. 
2d  degree  defined,  177, 178, 179. 

having  in  possession,  with  inten^t  to  utter,  179. 

defense,  179. 

bank  notes,  180.  • 

what  are  subjects  of,  179, 180. 

what  constitutes,  180.  ) 

counterfeiting  coin,  180, 181, 182,  "488. 

punishment,  184.  i 
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I 

3RGERT  AND  COUNTERFEITING^a>n^intt0d. 
8d  degree  defined,  184. 

counterfeiting  foreign  coin,  184. 

legal  process  and  other  instmmentSy  184|  185. 
false  entries,  &c.,  185. 
railroad  passenger  tickets,  185, 186. 
letters  or  messa^  to  affect  prices  or  yalnee,  &c.»  180. 
for^ng  lottery  tickets,  &c.,  189. 
indictment,  188. 
punishment,  189. 
4th  degree  defined,  189, 190. 

having  counterfeit  coin  in  possearion,  190. 
uttering,  190. 
evidence,  192. 
punishment,  192. 
making  instrument  in  one's  own  name,  192. 
erasure  or  obliteration  of  instrument  or  writing,  193. 
joining  different  parts  of  several  genuine  instruments,  193. 
what  IS  a  written  instrument,  193. 
intent  to  defraud,  193. 

evidence  of  debt  purporting  to  be  issued  by  corporation,  194. 
various  other  offenses  decliu^d  by  statute  to  be  lorgeriee,  194, 195. 
indictment,  208,  210. 
8.  Under  the  P&mjI  Code^ 

is  divided  into  three  degrees,  176. 
1st  degree  defined,  176. 

false  certificate  to  certain  instruments,  177. 
punishment,  177. 
2d  degree  defined,  180, 181. 
form  and  similitude,  182. 
what  is  a  written  instrument  or  writing,  182. 
punishment,  184. 
8d  degree  defined,  186. 

officer  of  corporation,  &c.,  falsifying  or  altering  accounts,  records^ 

&c.,  186. 
forging  passage  tickets,  186. 
forging  postage  or  revenue  stamps,  187. 
officer  of  corporation  selling,  &c.,  shu'es,  187. 
punishment,  189. 
provisions  of  the  PenaX  Code,  applicable  to  all  the  degrees, 
falsely  indicating  person  as  corporate  officer,  187. 
terms  "  forge,"  "  for^d  *'  and  "  forging  "  defined,  187. 
uttering,  &c.,  forged  mstruments,  coins,  &c.,  is  forgery,  190. 
uttering  writing  signed  with  wrong-doer's  name,  190. 
possession  of  counterfeit  coin,  191. 

advertising  counterfeit  money,  191. 

)RT, 

entering,  to  seize,  or  seizing  military  stores,  &c.,  belonging  to  the  state,  499. 

)RTUNE-TELLERS, 

to  be  punished  as  disorderly  persons,  1154-7. 

lAUDS.    See  Frauds  on  Insubbes  ;  Fbadds  iir  thb  Salb  of  Passaqb  Tickbvs  ; 
Fraudulbnt  Lnsolvbngibs,  &c. 
issuing  false  receipte  for  property,  by  warehousemen,  wharfingers,  &c.,  494, 

509,  510. 
fraudulent  transfers  of  property  by  warehousemen,  wharfingers,   &c.,  494, 

509,  510. 
in  issuing  forged  or  counterfeited  stamps,  brands,  labels,  or  trademarks,  496. 
use  of  false  marks  as  to  character,  grade  or  quality  of  goods,  496. 
upon  travelers  and  emigrants,  496. 
in  merchandise,  496,  497. 
in  the  sale  of  coal,  497. 
in  issuing  forged,  &c.,  stamps,  brands,  labels,  trademarks,  496. 

1S&7 


FRAUDS— Ca»ii»«ed. 

use  of,  as  to  character,  grade  or  quality  of  gfoods,  496. 

in  using'  or  keeping  faJse  weights  and  measures,  219,  220,  497- 

in  selling  mortgaged  property,  497,  500. 

selling  or  pawning  of  goods  hired  or  loaned,  497,  600. 

by  limited  partners,  497. 

upon  canal  revenues,  497. 

upon  hotel-keepers,  or  inn-keepers,  498. 

upon  gas  companies,  498. 

aaulterating  food,  drugs,  liquors,  &c.,  498* 

selling  skimmed  milk,  499. 

in  the  management  of  corporations,  602. 

FRAUDS  ON  INSURERS, 

willfully  desti*oying  vessel,  &c.,  600. 

fitting  out  vessel  with  intent  to  wreck,  600. 

making  false  manifest  and  invoice,  &c.,  600. 

destroying  property  insured,  600. 

presenting  false  proofis  of  loss  upon  policy  of  insorance,  600. 

FRAUDS  IN  THE  SALE  OF  PASSAGE  TICKETS, 
sales  by  authorized  agents  restricted,  607. 

unauthorized  pei*8ons  forbidden  to  sell  certificates,  receipts,  &c,  fbr  the  pu^ 
pose  of  procuring^  tickets,  607. 

punishment  for  violation,  507. 
conspiracy  to  sell,  in  violation  of  law,  607. 

conspii*ators  may  be  indicted  and  convicted,  though  unsucoeeafol,  608. 
offices  for  unlawful  sale,  declared  disorderly  houses,  SoS. 
who  not  prohibited  from  selling,  508. 
station  masters,  conductors,  &c.,  allowed  to  sell,  608. 
what  must  be  stated  in  ticket,  certificate  or  order,  608. 
sale  of  ticket  not  filled  out  as  required,  a  misdemeanor,  608. 

at  excessive  rates,  &c.,  a  misdemeanor,  508. 
"  company  "  defined,  509. 

FRAUDS  AND   PECULATIONS.    See  Pboulatioit,  &c.  ;   Publio   Movstb,  Ac; 
Public  Officbbs. 
affecting  i)ublic  moneys,  &c.,  380,  494. 

what  is  a  conversion  of  money,  funds,  &c,  494. 
verdict  finding  amount  of  loss,  494. 
prosecution  for  another  crime  not  barred,  494. 

FRAUDULENT  APPROPRIATION, 
of  lost  treasure,  499. 

FRAUDULENT  CONVEYANCES, 

being  parties  or  privies  to,  442. 

to  defraud  purchasers,  501. 

to  hinder,  delay  or  defraud  creditors,  601. 

FRAUDULENT  INSOLVENCIES  BY  CORPORATIONS,  AND  OTHER  FRAUDS 
IN  THEIR  MANAGEMENT, 
frauds  in  subscriptions  for  stock  of  corporations,  602. 
fraudulent  issue  of  stock,  scrip,  &c.,  502. 
frauds  in  procuring  organization,  or  increase  of  capital,  603. 
unauthorized  use  of  names,  in  prospectus,  603. 
misconduct  of  directors  of  stock  corporations,  603. 
misconduct  of  directors  of  banking  corporations,  504. 

what  loans  are  not  invalid,  504 
sale  or  hyjwthecation  of  bank  notes  by  officer,  &c.,  604. 

officer,  &c.f  of  bank  putting  an  excessive  amount  of  its  notes  in  drculation,  604* 
officer  of  banking  corporation  not  to  make  a  guaranty,  604. 
bank  officer,  &c.,  overdrawing  his  account,  604. 
receiving  deposits  in  insolvent  bank,  505. 
frauds  in  keeping  accounts,  &c.,  505. 
officer  of  corporation,  &c.,  pubUshing  false  reports  of  its  condition,  605. 
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FRAUDULENT  INSOLVENCIES  BY  CORPORATIONS,  AND  OTHER  FRAUDS 
IN  THEIR  MANAGEMENT— Omtinwcd. 
inBolvencies  of  corporations,  when  deemed  fraudulent,  505. 
directors  in  moneyed  corpoi*ation  participating^  in  fraudulent  insolvency,  505. 

violation  of  duty  by,  505. 
railroad  company,  contracting  excessive  debt,  506. 

limitation,  506. 
directors  of  corporation,  presumed  to  have  knowledge,  506. 

those  present  at  a  meeting,  when  presumed  to  luive  assented,  506. 

those  absent,  when  deemed  to  have  concurred,  506. 

fkilure  of  director  or  trustee  omitting  to  disdose  the  fisMst  of  service  of 

notice  of  application  for  injunction,  506. 
"director"  defined,  506. 
foreign  coi'porations,  506. 

FRAUDULENT  INSOLVENCIES  BY  INDIVIDUALS, 
firaudulent  conveyances,  501. 

removal  of  property,  to  prevent  levy,  501. 
knowingly  receiving  property,  501. 
concealment  of  effects,  omissions  to  diadose,  and  other  frauds  by  insolvent, 
501. 

FRAUDULENT  ISSUE, 

of  documents  of  title  to  merchandise,  509. 

issuing  fictitious  bills  of  lading,  &c.,  509. 

issuing  fictitious  warehouse  receipts ;  how  punished*  509. 

when  issued  in  good  faith  excepted,  509. 
duplicate  receipts  must  be  marked,  510. 

selling,  &c.,  property  received  for  transportation  or  storage,  610. 
bill  of  lading,  when  to  be  canceled,  510. 
property  demanded  by  process  of  law,  510. 

PRUrr  GARDEN, 

trespassing  on,  458. 

owner  may  arrest  trespasser,  458. 

FRUIT  TREES, 

cutting  down,  lopping,  girdling,  &c.,  392,  458. 

FUGITIVES  FROM  JUSTICE, 

when  they  will  be  delivered  up,  983. 
constitutional  provisions,  984. 
power  of  justice  to  arrest,  984. 
warrant  of  governor,  to  arrest,  984-5-6. 
writ  of  habSut  corpus ;  inquiry  upon,  986. 
xmder  Code  of  Criminal  Procedure^ 

requisitions  from  other  states,  &c.,  985. 
magistrate  to  issue  warrant,  985. 

proceedings  for  arrest  and  commitment  of  the  person  charged,  985, 1054. 

when,  and  for  what  time,  to  be  committed,  985. 

his  admission  to  bail,  985. 

magistrate  to  notify  district  attorney,  985. 

district  attorney  to  notify  governor,  985. 

discharge  of  fugitive  from  custody,  986. 

magistrate  to  return  his  proceedings  to  next  court  of  sessions,  986. 

proceedings  in  court  of  sessions,  986. 

FUNERALS, 

disturbing,  373,  557, 1177. 

processions  in  cities,  on  Sunday,  prohibited,  1183. 
exception,  funeral  processions,  1183. 

music,  fire-works,  discharge  of  cannon  or  firearms  in,  1183. 
punishment  for  violations,  1183. 
music  at  military  funerals,  when  allowed,  1183. 
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G. 

GAMBLERS, 

who  is  to  be  deemed  a  common  gambler*  583,  686. 

how  punished,  533,  535. 

are  maorderly  persons,  1154, 1157, 1167. 

duty  of  officers,  to  inform  against,  1048. 

GAMBLING, 

1.  Statutory  provisionSt 

keeping  a  room  or  place,  boat,  &c.,  to  be  occopied  for,  583. 

permitting  it  to  be  so  used  or  occupied,  538. 
keeping  or  exhibiting  c'amblinff  table,  he.,  538. 
commander,  owner  or  lessee  oi  boat  or  float  knowingly  pennitting  gam- 

bling  thereon,  533,  534. 
complaints  and  arrests  for,  534. 
search  warrant  for  property,  534.  * 

disposal  of  property,  534. 

on  conviction,  property  to  be  destroyed,  534. 

breaking  and  entering  house,  &c.,  to  execute  warrant,  534. 
penalty  for  permitting,  5&. 
evidence ;  what  is  sufficient,  537. 
duty  of  justices  of  the  peace,  under  the  act  of  1851  (ch.  504),  1018-14. 

warrant  for  arrest  and  search,  1014. 

seizure  of  gambling  table,  device  or  apparatus,  1014-15. 
on  conviction,  property  to  be  destroyed,  1014-15. 

2.  Under  Penal  Code, 

keeping  gambling  apparatus,  in  certain  places,  declared  unlawful,  and  a 
misdemeanor,  535.  - 

punishment,  535. 
gambling  apparatus  declared  a  public  nuisance,  535. 
gambling  establishments  ;  keeping,  letting  or  permitting  use  of  premuefl^ 

&c.,  for  gambling  x^^^po^s,  a  misdemeanor,  535. 
gambling  implements,  8eizure  of,  536,  1015. 

disposition  of,  530, 1015. 

destruction  of,  upon  conviction,  536,  1015. 
persuading  another  person  to  visit  gambbug  places,  586. 
certain  officers  dii-ected  to  prosecute,  536. 

penalty  for  omission,  536. 
on  board  vessels  or  floats,  536. 
privilege  of  witnesses ;  offenders  not  excused,  537. 

testimony  not  to  be  received  against  them,  537. 

GAMBLING  HOUSE  OR  PLACE, 
inveigling  pei*8ons  to,  533,  536. 

GAMBLING  TABLES,  &c., 

at  parades,  elections,  on  the  4th  of  July,  exposing,  or  having  in  posseeeicyx^ 
prohibite<l,  1167. 

Senalty  for  violations,  1167. 
estruction  of,  by  officers,  1167. 
in  taverns,  groceries  or  vessels,  1168. 

GAME  LAWS, 

violations  of,  519. 

GAMESTERS, 

may  be  punished  as  disorderly  persons,  1154-7. 

GAMING  HOUSE, 

keeping-  is  indictable,  485. 

married  woman  liable  for  keeping,  592. 

GAMING.    See  BBTmro  and  Gamino. 

of  any  description,  within  two  miles  of  the  place  where  a  religious  meeting 

held,  a  misdemeanor,  1176. 
on  Sunday,  prohibited,  1180. 
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J3  LIGHT  COMPANIES, 
defrauding,  498. 

lS—METTER, 

unlawful  interference  with,  891. 

J3-TAR,  OR  REFUSE, 

throwing  into  public  stream  or  waters,  478. 

SNERAL  ISSUE, 

is  pleaded  viva  voect  **  not  guilty,**  732. 
plea  of^  how  put  in,  732. 

eflfect  of.  732. 

what  evidence  may  be  given,  under,  by  defendant,  782y  888. 

what  facts  prosecutor  must  prove,  732,  839,  842. 

3iERAL  SESSIONS, 

of  the  city  and  county  of  New  York,  639.  See  Coubt  of  Gbithral  BEBmovB,  &C. 

OD  CHARACTER.     See  Cuabactbb. 

ODS, 

when  proof  of,  must  correspond  with  averment,  848. 
hired  or  loaned ;  selling  or  pawning,  497,  500. 
how  to  be  described  in  indictment,  701,  709. 

•VERNOR, 

statement  of  conviction,  when  to  be  sent  to,  by  judge,  818,  820. 

may  consult  judges  thereon,  820. 

power  and  duty,  when  convict  becomes  insane,  821. 

power  to  grant  i<eprieves,  commutations  and  pardons,  after  conyictioDy  820-1, 

902-3. 
his  duty  on  inquisition  finding  convict  insane,  821. 

on  female  convict  appearing  to  be  pregnant,  823. 
annual  report  to  legislature,  of  reprieves,  pardons,  &c.,  903. 
on  a]iplication  for  pardon,  he  may  require  a  report  of  the  case  from  presiding 
iudge,  903. 

or  a  statement  of  facts  from  district  attorney;  903. 

notice  of  application ;  publishing,  903. 

papera  on  application  to  be  filed  in  office  of  secretary  of  state,  903. 
pardons  by,  may  be  on  conditions,  and  with  restrictions  and  limitations,  902-3. 

may  be  gi*anted  for  all  offenses  except  treason,  and  cases  of  impeachment, 
903. 

effect  of  pardon,  903. 
may  suspend  execution  of  sentence,  on  conviction  for  treason,  903. 
must  deliver  up  fugitives  from  justice  in  other  states,  &c.,  on  requisition,  984-5. 

warrant  of  arrest  of  fugitive  to  be  issued,  985-6. 
recitals  in,  986. 

notice  to,  by  district  attorney,  985. 

lAND  JURORS.    See  Grand  Jukt  ;  IimicrMKHT. 
under  Revised  and  other  statutes^ 

how  many  to  be  sworn,  on  grand  jury,  662. 
not  more  than  23,  nor  less  than  16,  662. 

objection  that  24  acted,  663. 
twelve  at  least  must  concur  in  finding  indictment,  663. 
names  of,  to  be  inserted  in  caption  oi  indictment,  696. 

but  not  in  the  body,  696. 
disclosures  by,  of  proceedings  before  grand  jury,  673. 
in  city  of  New  York ;  how  selected,  drawn  and  summoned*  674-5. 

number  of,  674. 

qualifications  of.  674. 

for  what  courts,  675. 

commissioner  of  jurors  in,  674-5. 
not  attending,  or  excused,  674. 
discharging,  674. 
under  Code  of  Criminal  ProoedMnt 
number  of,  675. 
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GRAND  JURORS— Obn^n«6c2. 

must  be  not  less  than  16»  nor  more  than  23. 

presence  of  at  least  16  necessary  for  transaction  of  any  bnfdnww,  675, 

twelve  must  concur  in  finding  indictment*  662-3. 
mode  of  selecting,  676. 
ordering  additional  jurora,  676. 

designation  of ;  summoning,  676. 

when  they  may  be  drawn  or  appointed,  676. 
individual  grand  juror ;  who  may  challenge,  677. 

causes  of  chidlenge  to»  677. 

mode  of  taking  and  trying  challenge,  677. 

deddon  upon  challenge,  678.  • 

effect  of  allowing  challenge,  678. 
oath  of,  678. 

mnst  declare  their  knowledge  as  to  commission  of  a  crimet  679. 
must  keep  secreta  of  the  gi-and  jury,  680. 
when  bound  to  discloee  the  testimony  of  a  witness,  680. 
not  to  be  questioned  for  their  conduct  as  such*  680. 
disclosing  the' finding  of  an  indictment,  682. 
under  the  Penal  Code, 

acting  alter  challenge  has  been  allowed,  681. 
disclosing  transactions  of  grand  jury,  681-2. 
disclosing  fact  of  finding  of  indictment,  681. 

GRAND  JURY.    See  Iitdictmknt. 

under  the  Heoised  and  other  statutes, 

number  of  jurors  to  be  swoi-n  on,  662. 

not  more  than  23,  nor  less  than  16,  662. 

twelve,  at  least,  must  concur  in  finding  indictment^  668. 
preferring  indictment  before,  666. 
how  witnesses  are  to  be  examined  before,  666-7. 
what  evidence  they  should  require,  667. 

should  be  the  same  as  is  necessary  to  support  indictment  on  trial,  667. 
defendant  no  right  to  have  counsel,  667. 
names  of  witnesses  to  be  examined  before,  to  be  indorsed  on  indictment, 

666. 
finding  of,  to  be  indorsed  thereon,  668. 

form  of ;  effect  of  insufilcient  finding,  668. 

on  two  counts,  668. 
same  indictment  not  to  be  preferred  twice  before  same  grand  jury»  during 

same  term,  669. 
indictments  found  by,  how  presented  to  court,  681. 
preparation,  by  boards  of  supervisors,  of  lists  of  persons  to  serve  on,  673. 
moae  of  dra^ng  and  summoning  grand  jurors;  fining  for  non-attend- 
ance, &c.,  673. 
right  and  duty  of  district  attorney  to  attend  before  them,  674. 

to  examine  witnesses,  in  Uieir  presence,  674. 
to  give  them  advice  upon  any  legal  matter,  674. 

to  give  them  information  relative  to  any  mattei*  cognizable  by  them, 
674. 
no  one  allowed  to  be  present  during  the  expression  of  their  opinions,  or 

the  giving  of  their  votes,  674. 
in  the  city  of  New  York,  674. 

in  what  courts,  674-5. 

when  they  may  sit  simultaneously,  674-^,  681. 
omission  of  county  judge  to  designate  at  what  terms  a  grand  jury  shall 
be  summoned,  681. 

will  not  prevent  the  court  from  impaneling  a  jury  at  any^term,  681. 
objection  to  organization  of,  when  too  late,  681. 
has  power  to  indict  one  under  arrest  upon  coroner's  warrant,  681. 
want  of  precept  to  summon,  can  not  be  objected  to,  after  yerdict»  68L 
imder  Codti  of  Criminal  Procedure, 
definition  of  grand  jury,  675. 
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ORAND  JURY—Continued. 

number  of  jui'orBy  675. 

for  what  courts,  675. 

order  for,  when  made  by  th^  ooort,  or  a  judge  tbere(A  676. 

when  made  by  board  of  supervisorsy  676. 
new  crand  jury,  677. 

how  orawn,  when  more  than  a  sulRcient  number  ftttendfly  677. 
causes  of  discharge  of  the  panel,  677. 
appointment  of  foreman ;  his  oath,  678. 
foreman  may  administer  oaths,  678. 
must  be  charged  by  court,  and  how,  678. 
retirement  of^  679. 

appointment  of  a  derk  ;  his  duties,  679. 
discharge  of  grand  jury,  679. 

power  of^  to  inquire  into  crimes,  and  to  present  them  to  tbe  ooort»  678. 
evidence  before ;  nature  and  khids  receiyable,  679. 

must  be  legal,  679. 
not  bound  to  hear  evidence  for  defendant,  679. 

when  thev  may  require  other  evidence»  679. 

degree  of  evidence,  679. 
subpoenas  for  witnesses  before,  666-7. 
as  to  what  it  must  inquire,  680. 

person  imprisoned  and  not  indicted,  680. 

the  condition  of  public  prisons,  680. 

misconduct  of  public  officers,  6iB0. 
entitled  to  access  to  pubUc  prisons,  and  to  examine  public  records,  660. 
may  ask  advice  of  a  judge  of  the  court,  680. 
duty  of  district  attorney  to  attend  them,  &c,  680. 
no  one  to  be  present  during  the  expression  of  thrir  opinions,  or  the  giving 

of  their  votes,  680. 
secrets  of,  to  be  kept  by  every  membei*,  680. 

names  of  witnesses  examined  before,  must  be  indorsed  upon  Indictment, 
681. 

if  not,  court  may  order  them  to  be  furnished,  682. 
indictment  must  be  presented  in  their  presence  and  filed,  682. 

when  so  jpresented  and  filed,  it  is  aeemed  founds  662. 
when  grand  jury  ought  to  find  an  indictment ;  sufficiency  of  evidence»  662. 

ORAND  LARCENY.    See  Labobnt. 

GRAVES.    See  OpFBirsiiS  AOAnrsr  Pdbuo  Dbobnct. 
opening ;  stealing  from,  372-3. 
removing  bodies  from,  372-3. 
in  cemeteries ;  removing  flowers,  &c.,  from,  618. 

GROWING  CROPS, 

burning,  how  punished,  387. 

GUIDE-BOARDS, 

destroying  or  altering,  a  misdemeanor,  478. 

GUILT, 

must  be  established  beyond  any  reasonable  doubty  944L 
presumption  of,  from  possession  of  stolen  goods,  948. 
guilty  knowledge ;  presumption  of,  941. 
of  defendant ;  burden  of  proof  as  to,  853. 

GUNPOWDER, 

keeping  in  too  large  quantities,  near  to  a  town,  483. 
making  or  keeping,  contrary  to  law,  84,  435. 

H. 

"ATn^Aa  CORPUS, 

re-confining  persons  discharged  upon,  551. 
concealing  pei^sons  entitled  to  writ,  551. 
to  inquire  into  the  cause  of  detention,  1279. 
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HABEAS  CGKPVQ— Continued. 

when  a  person  is  restrained  of  his  liberty,  for  any  crime,  or  upon  any  pre- 
tense, 1279. 
to  bring  up  witness  to  testify,  98(V-l-2-8. 
convict,  900-1,  932. 
fees  of  sheriff  upon.  983. 
is  a  state  writ,  930. 
by  whom  issued  or  allowed,  980. 
when  not  allowed,  930. 

application  for ;  what  must  be  ahown  upon,  980. 
parties  to ;  allowance ;  sealing  and  issuing,  981. 
service  and  return ;  proceedings  and  order  upon,  981. 
when  returnable,  931. 
return  to  wiit ;  remanding  prisoner,  931. 
how  served,  and  by  whom,  931. 
fees  to  persons  not  officers,  931. 
where  person  conceals  himself^  &c.,~931. 
lime  of  returning  writ,  931. 

officer  to  obey  and  return  writ ;  penalty  for  disobedience,  982. 
to  brin^  up  fugitives  from  justice  in  other  states  and  territories,  986. 

I'ecitals  in  waiTant  of  arrest,  986. 
duty  of  constable  on  whom  the  writ  is  served,  1014. 

HABITUAL  CRIMINALS, 

when  a  convict  may  be  adjudged  an  habitual  criminal,  659,  561. 

after  five  convictions  for  misdemeanor,  559,  561. 
judgment  accordinc'Iy,  how  entered,  559. 

persons  so  adjudged,  wnen  liable  to  arrest  an<l  punishment,  660,  1013. 
evid(>nce  of  character,  on  second  trial,  560,  839, 1157. 
liability  to  search  and  examination,  560-1,  1004,  1157. 
are  disorderly  persons,  and  punishable  as  such,  560, 1157. 
subject  to  supervision  of  judicial  magistrates,  &c.,  561. 
effect  of  paraon,  561. 

how  described  in  compUunt,  warrant  and  indictment,  1032. 
what  officers  may  search,  1053. 

HABITUAL  DRINKERS, 

forbidding  sale  of  intoxicating  liquor  to,  1207. 
who  may  make  complaint,  1207-%. 

duty  of  magistrates  and  overseers  of  the  poor,  in  forbidding  and  giving  notice, 
1207. 

HABITUAL  DRUNKARDS.    See  Violations  of  Excibb  Law. 
selling  or  giving  spirituous  liquors,  &c.,  to,  531,  12 J8. 

giving  or  selling  liquor  to,  how  prohibited,  by  notice  from  overseers  of  the 
poor,  1214. 
penalty  for  giving  or  selling,  after  such  notice,  1214. 
contesting  the  charge,  and  proceedings  thereon,  1214. 

justice  to  give  notice  to  overseers,  and  summon  jury,  1214. 
jury  to  try  fact  of  alleged  drunkenness,  1214. 
veraict,  and  effect  thereof,  1214. 
costs ;  judgment  and  execution  for,  1215. 
when  overseers  may  revoke  their  notice,  1215. 
in  the  city  of  New  York,  1215,  1145. 

HAND-WRITING.    See  Evidbncb. 
how  proved,  877  to  880. 
when  proof  of,  admissible,  876-7. 
comparison  of,  878-9. 

what  is  the  best  evidence  to  disprove  genuineness  at,  880*  . 

not  necessary  to  call  supposed  writer,  880. 

HAWKERS  AND  PEDDLERS, 

traveling  without  a  license,  forbidden,  1204. 

penalty  for  violations,  1205. 
penalty  for  refomng  to  produce  lif^ense,  1205. 
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HAWKEBS  AND  PEDDLERS— Om^ifttced. 
how  penalties  recovered,  1205. 
to  be  committed,  on  conviction,  for  refosal  or  neglect  to  pay  penalty,  1205. 

for  what  term,  1205. 
when,  and  by  whom,  they  may  be  taken  before  a  justice,  1205. 
when  justice  to  convict,  1205. 

issuing  of  warrant  to  collect  costs  and  penalty,  1205. 
moneys  collected  to  be  paid  to  overseers  of  the  poor,  1205. 
when  not  entitied  to  costs,  1206. 

suits  for  penalties  to  be  brought  within  mxty  days,  1206. 
when  prosecutor  and  officers,  in  suits  by,  entitied  to  treble  costs,  1206. 

HEALTH, 

of  female  employees,  519. 

HEALTH  LAWS, 

violation  of  regulations,  in  city  of  New  York,  522. 
violation  of,  or  disobedience  to,  regulations  of  boards  of  health,  522. 
obstinicting  health-officer,  in  the  performance  of  his  duty,  522. 
willful  violation  of,  522. 

HEARSAY  EVIDENCE,  944.    See  Evidbvob. 

HOGS, 

slaughtering  in  a  cruel  manner,  469. 

HOLIDAYS, 

disorderly  practices  on,  1167. 

HOMICIDE, 

definition  of,  21. 

as  a  general  rule,  presumed  to  be  maliciouB,  22,  29. 
justification  or  excuse  to  be  proved,  22. 
malice  a  question  for  jury,  22. 
petit  treason  is  such,  22. 
different  kinds  of^  22. 

is  murder  in  the  first  degree,  unless  it  be  manslaughter  or  excusable  or  justi- 
fiable homicide,  23. 
Juamable,  defined,  41,  42. 

oy  public  officei*s,  and  those  acting  in  their  aid  and  assistance,  42. 
in  obedience'  to  the  judgment  of  a  court,  42. 
in  overcoming  actual  resistance  to  the  execution  of  legal  process,  &c., 

42. 
in  retaking  felons  or  prisoners  who  have  been  rescued  or  who  have 

escaped,  42,  45. 
in  arrestmpp  felons  fleeing  from  justice,  42,  46. 
in  attempting  to  apprehend  a  person  for  a  felony  actually  conmiitted, 

42,  53. 
in  lawfully  suppressing  a  riot,  or  in  preserving  the  peace,  42,  47,  48, 

53,  55,  56,  58,  59,  60. 
process  void  or  illegal  on  its  face,  &c.,  43. 
now  far  process  a  protection,  43,  44. 
by  private  person,  in  attempting  to  arrest,  43.  ^ 

assisting  an  officer  to  arrest,  46.  ^ 

by  peace  officer,  46,  47. 

by  any  person,  when  resisting  an  attempt  to  murder  him,  or  to  c  notnit 
any  felony  upon  him,  or  u^ion  or  in,  any  dwelling,  &c.,  wher^  is, 
47,  48,  49.  . 

in  the  lawful  defense  of  the  slayer  or  of  his  or  her  wife,  husband,  pk    nt, 

child,  brother,  sister,  master,  mistress  or  servant,  &c.,  47,  51. 
as  to  the  nalui*e  of  the  intended  offense,  the  rule  extends  only  to  feloniei4 

49. 
in  defense  of  dwelling-house,  50,  51. 
reasonable  ground  of  apprehension,  52. 

sufficient  if  dan^r  is  apparently  imminent,  irremediable  and  actual,  52. 
necessity  must  continue  to  time  of  killing,  53. 
by  officer,  when  assaulted,  54. 


Index. 

HOMICIDE— Cbn^ntced. 

after  resistance  is  over,  54. 
time  of  executing^  process,  54. 
when  no  resistance  is  made,  54. 
in  parting*  an  tdfnj  happening  in  his  presence,  57* 
private  person  interfering  between  two  combatantB,  60. 
evidence  to  establish  Justification,  61. 
anparent  danger,  61. 
excuacMe  defined,  61. 

by  accident  and  misfortune,  in  lawfdlly  correcting  a  child  or  servant^ 
or  in  doing  any  other  lawful  act,  by  lawful  means  with  ordinary  can- 
tion,  and  without  any  unlawful  intent,  61,  62. 
in  the  heat  of  passion,  upon  any  sudden  and  sufficient  provocation,  or  upon 
a  sudden  combat,  &c.,  61,  64,  65. 
provocation,  64,  65,  66. 
by  misadventure  or  accident  and  misfortune,  62. 

firing  a  pistol  or  gun  into  a  crowd  or  highway,  63. 
indictment,  68  to  72. 
evidence,  72  to  75. 

dying  declarations,  76  to  80. 

HOPS, 

adulteration  of,  520. 

HORSES.    See  lUciiro  of  Akdcais. 
cruelty  to,  467. 
poisoning,  392. 
willfuUy  kiUing,  891. 
over-driving,  when  sick,  469. 
running  on  nig:hway  by  driver  of  carriage,  472. 

racing  or  running  of,  near  place  where  court  is  sitting,  a  mifldemeaaor,  456. 
racing  of,  on  Sunday,  prohibited,  1180. 
races ;  bets,  wa^rs  and  pool-selling  on,  1171. 
unlawfully  runnmg,  trotting  or  pacing  of,  a  misdemeanor,  1178. 
what  courts  have  exclusive  Jurismction  of,  1173. 

HORSE  RAILROADS,  476,  517.    See  Railboads. 

HOTEL-KEEPERS, 

frauds  upon,  498,  551. 

HOUSE  OP  PROSTITUTION, 

is  a  public  nuisance,  per  8e,  435. 

is  indictable  as  such,  without  any  proof  of  diatorbaooey  436. 

HOUSE  OP  WORSHIP, 

injury  to  property  in,  a  felony,  382. 

HOUSES  OF  DETENTION, 
commitments  to,  1112. 

HOU'^ES  OF  REFUGE, 

when  convicts  under  the  age  of  16  may  be  sent  to,  639,  669. 
*»i  New  York,  commitment  to,  1112. 

HU      ^N  (CITY  OF), 

mayor's  court  of.    See  Citt  Coubts. 

VN 

HIT    iON   RIVER, 

'  using  net  or  weir  unlawfully,  in,  556. 

B<JNTING, 

on  Sunday  pi-ohibited,  1180. 

HUSBAND  AND  WIPE.    See  Marribd  Wombn;  Pbrsovb  Capablb  or  OomfiTxard 
Crimbs. 
as  witnesses  in  behalf  of  each  other,  887,  898. 
cannot  be  compelled  to  testify  against  each  other,  887. 
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JSBAND  AND  WTFR^ConUnued, 

not  compelled,  or  allowed,  to  diBcloee  confidential  cmrtirmmcationii  made  to  each 

other,  898,  906. 
may  demand  surety  of  the  peaee  against  esAh  olherf  IQSSL 


malicious  injiiry  to,  as  merchandiaey  88^ 
when  the  subject  of  larceny,  293. 
openings  or  cuttini|p  in,  510. 

duty  of  guarmn^,  611. 
damaging,  when  a  miisdemeanor,  611. 

ENTIFICATION, 

of  persons ;  photographs  as  aids  to,  846. 

ENTITY, 

of  defendant,  to  be  proved,  and  how,  846. 

is  a  question  for  the  jury,  845. 
of  ^antor  in  a  deed,  875. 
behef  of  witness,  as  to  personal  identiW,  864. 
of  goods ;  what  is  sufficient  evidence  oi,  864. 

10TB.    See  Pbbsons  Capablb  op  Comormra  Cbdcbb. 
confinement  of,  except  as  authorized  by  law,  654. 

harsh,  cruel  or  unkind  treatment  of^  or  neglect  of  duty  towardsy  tmder  con- 
finement, 524. 
unlawful  confinement  of,  624. 

when  excused  from  criminal  fiability,  and  when  not,  671. 
I)ei'8ons  deaf  and  dumb  from  birth,  571. 
who  are  idiots,  570. 
their  acts  are  not  crimes,  570. 

when  they  cannot  be  tried,  sentenced  or  punished,  670. 
irresponsibility  of,  570-1-4. 
question  whether  idiot  or  not,  is  one  of  fad  for  the  Jnxy,  570. 

fNORANCE, 

how  far  a  ground  of  exemption  from  punishment,  595-6.    See  PlBSOirB  Cap- 

ABLB  OF  COMMITTINO  CrIMBS. 

of  the  law,  will  not  excuse  crime,  563,  596-6. 
of  facta,  when  an  excuse  for  ciime,  595-6. 

LEGAL  VOTING.     See  Elbctioks. 

at  charter  elections  or  town  meetings,  476. 

indictment ;  x^unishment,  476. 
at  general  or  sx^ecial  election,  or  city  or  charter  election,  4^^. 

non-residents  voting ;  voting  more  than  once,  476. 
indictment  for,  484. 

IBECILES, 

when  excused,  and  when  not  excused  from  criminal  liability,  671. 

their  acts  are  not  crimes,  570. 

when  they  can  not  be  tried,  sentenced  or  poxnahed,  670. 

[PEACHMENT, 

justices  of  the  peace,  justices  of  justices'  courts  and  police  justices  can  not  be 

impeached,  977. 
I)Ower  of,  preserved,  though  not  specified  in  Penal  Code,  1278. 

IPLEMENTS, 

of  gambling ;  seizure  and  disposition  of,  536. 

of  burglary,  possession  of,  with  intent  to  commit  crime,  172-8. 

(PRISONMENT.    See  Indictmbnt  ;  Jddgmbnt  ;  Pukishmbht. 
at  common  law  and  by  statttte, 

in  state  prison  or  in  county  jail,  when  discretionary  in  court,  8. 
in  county  penitentiaries,  8,  541. 
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for  second  offense  after  a  felony,  8. 

after  conviction  in  another  state,  &c.,  9. 
for  attempt  to  commit  a  crime,  12, 13. 
power  of  court  or  legislature  to  designate  place  of^  8,  641. 
coimtyjail,  541. 

proof  of,  and  of  discharge  from,  661. 
for  misdemeanor,  in  solitary  cell,  538. 
sheriff  may  call  for  aid  in  conveying  convict  to  prison,  819. 
prisoner  escaping  may  be  retaken,  820. 
sentence  of,  on  conviction  for  two  or  more  offenses,  809,  810. 

when  second  term  commences,  809,  810. 
term  of,  where  statute  does  not  limit  duration,  810. 
in  state  piison  can  not  be  for  less  than  one  year,  810. 
effect  of  sentence  to  state  prison,  810. 

on  a  sentence  for  life,  prisoner  to  be  deemed  civilly  dead,  810. 
on  commitment  by  magistrate,  1117. 

place  of,  1117. 

time  and  mode  of^  1117. 
xmder  Penal  Code, 

for  felonies,  when  no  other  punishment  is  fixed  by  statatey  8, 10. 
for  attempt  to  commit  crime,  14. 
place  of^  m  case  of  femalcf  convict,  638. 

county  penitentiary,  539. 

persons  between  ages  of  16  and  21  years,  68QL 

persons  between  ages  of  16  and  30  years,  639. 
Elmira  Reformatory,  539. 

persons  under  age  of  16  years,  689. 
Houses  of  Refuge,  639,  569. 

county  jail,  539. 

county  jail  or  state  prison,  539. 

state  prison,  539. 

to  be  specified  in  sentence,  540. 
for  life,  consequences  of  sentence  to,  640. 
on  two  or  more  convictions  ;  when  latter  term  commences,  661. 
term  of,  on  conviction  after  sentence,  538. 
of  convict  where  no  limitation  of  its  duration  is  declared,  538. 
term  of;  limitation  as  to  time  of  expiration,  538. 
under  Code  of  Criminal  Procedure^ 

authority  of  officer  to  execute  judgment  of  imprisonment,  819. 

conunittal  of  defendant  to  custody  of  proper  officer,  819. 

judgment  for,  by  whom  to  be  executed,  819. 

duty  of  sheriff,  819. 

sheriff  may  call  for  aid  in  securing  and  retaking  convict,  819. 

INCEST, 

what  constitutes,  371. 

punishment,  371. 

what  is  not  such,  371. 

sexual  intercourse  must  be  by  mutual  consent,  371. 

if  by  force,  it  is  rape,  371. 
indictment,  371. 
evidence,  371. 

INCX)MPETENCY, 

of  witnesses,  is  an  exception  to  the  general  rule,  888. 
from  what  it  may  arise, 

want  of  discretion,  890. 

defect  of  religious  belief,  891. 

interest,  893. 

relationship,  898. 

infamy,  899. 

privileged  communications,  904. 
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JORPORATED  VILLAGES, 

justices  of  the  peace  in,  963, 982-3. 
police  constables  in,  1(H8. 

powers,  duties  and  compensation,  1048. 
summary  proceedings  against  vamtnts,  disorderly  persons,  &c.,  1149. 
acts,  ormnances,  i*e8olution8,  by-laws,  &c.,  of  board  of  trustees ;  when  they 

may  be  i*ead  in  evidence,  857. 

DECENT  EXHIBITIONS,  OR  SHOWS, 
when  misdemeanors,  394,  396. 

need  not  be  charged  to  have  been  made  in  public,  894. 
sufficient  to  aver  that  it  was  made  to  sundry  persons,  for  money,  895. 

DECENT  EXPOSURE  OF  THE  PERSON, 

1.  At  common  law, 

what  constitutes,  393. 

offenders  present  may  be  jointly  prosecuted  and  convicted,  898. 

what  is  a  "  public  place,"  893. 

intent,  a  question  for  jury,  396. 

2.  Under  Penal  Code^ 

exposure  of  person  in  any  public  place,  when  a  mifldemeanoTf  898» 

DECENT  OR  IMMORAL  ARTICLES, 
dealing  in,  394. 
having  in  possession,  394. 

punishment,  894. 
seizure  of,  and  of  raw  materials,  tools,  &c.,  894. 
advertising,  394,  395. 
search  waiTant  for ;  seizures,  394,  896. 
duty  of  certain  officers  to  prosecute,  395. 
agents  of  certain  society  to  make  arrests,  &c.,  895. 
selling,  offering  for  sale,  &c.,  395. 
physician's  instruments,  896. 

DIANS, 

selling  or  giving  liquor  to,  prohibited,  581, 1207. 

penalty  for,  531,  1207. 
criminal  responsibility  of,  564. 
jurisdiction  of  criminal  courts,  over,  625. 

DICTMENT.    See  also,  the  varioua  offeruea. 
definition  of,  661,  662. 
when  deemed  found,  7. 

is  a  record,  and  cannot  be  impeached  by  plea,  or  evidence  on  the  trial,  662. 
setting  Bii'idef  on  motion,  662. 
when  and  for  what  offenses  it  lies.  384  to  398,  429  to  487,  661  to  666. 

not  for  a  trespass,  or  a  bare  intention,  438,  439. 

offense  must  be  of  a  public  nature,  663. 

offenses  against  statutes,  664 
when  appropnate  ;  exceptions,  662. 
crimes  must,  in  certain  courts,  be  prosecuted  by,  662. 
vaUdity  of,  663. 

when  it  ought  to  be  found ;  sufficiency  of  evidence,  662i 
is  the  first  pleading  on  the  part  of  the  people,  662. 
against  coiporations,  665. 

municipal  corporation,  665. 

plank-road  company,  665. 

turnpike-road  company,  665. 

railroad  company,  665. 

appearance  of  corporation  by  counsel ;  plea,  665. 

in  case  of  non-appearance,  plea  of  not  guilty  to  be  entered,  666.  | 

fine,  on  conviction,  666. 

certificate  of  magisti^ate ;  as  to  belief  of  guilt,  665. 
number  of  grand  jurors  necessary  to  find,  663,  668. 
by  whom  to  be  drawn,  666. 
names  of  witnesses  before  grand  jury,  to  be  indorsed  on,  666. 
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INDICTBIENT— OmtiftKed. 

subpoenas  for  witnesses  before  grand  jnryy  666. 

to  attend  on  the  trial,  666. 
'jgfref erring  oft  666. 

when  two  indictments*  for  same  offenaey  Bhoold  not  be  preferred*  &c,  at 

the  same  time,  666. 
witnesses  to  be  examined,  on  oath,  666. 

by  grand  jury  or  district  attorney,  666. 
grand  jury  may  ask  the  advice  of  any  judge  of  the  court,  or  the  district 

attorney,  667. 
duty  of  district  attorney,  on  request,  to  attend  grand  jury,  to  give  them 

advice,  issue  process  for  witnesses,  and  to  examine  witnesses,  667. 
district  attorney  to  be  allowed  to  attend  grand  jury,  to  give  information, 

&c.,  667. 
when  officers,  &c.,  not  to  be  present  with  grand  jury,  while  expresang 

their  opinions,  or  voting,  667. 
defendant  has  no  nght  to  have  counsel  or  attorney  present,  667. 
evidence  befoi-e  the  grand  jury,  667,  668. 

none  but  legal  evidence  to  be  received,  668. 

should  be  such  as,  imexplained,  is  sufficient  to  convict,  667. 

if  there  is  some  evidence,  it  is  for  the  grand  jury  to  determine  its 
weight,  667. 

g^rand  jury  is  not  bound  to  hear  evidence  for  the  defendant,  668. 

if  there  is  other  evidence,  to  explain  away  the  charge,  they  should 
order  it  to  be  produced ;  process  for  witneases,  668. 

subpcenas  for  witnesses  before  grand  jury,  666. 
when  new  bill  to  be  pi*eferred,  669. 
finOmg  of,  668. 

if  a  majority  of  jury  consider  the  charge  sufficiently  proved,  the  indict- 
ment is  to  be  inaorsed  by  the  foreman,  "  a  true  biU,"  662,  668. 
but  if  otheiwise,  then  **  no  true  biU,"  or  •♦  not  found,"  668. 
certificate  that  it  is  a  true  bill,  is  no  part  of  the  indictment,  668. 

ite  absence,  in  the  i*ecord,  is  not  available  to  prove  that  there  waa 
none,  668. 
when  it  ought  to  be  found  ;  sufficiency  of  evidence,  662. 
when  deemed  found,  662,  672. 
jury  not  to  find  part  true,  and  part  false,  668. 
not  specially  or  conditionally,  668.  . 
must  find  a  true  bill,  or  igworamua,  for  the  whole,  668. 
when  may  be  considered  as  two  distinct  bills,  608. 
on  indictment  for  muixler,  may  find  manslaughter,  only,  669. 

but  not  "  a  true  bill,  se  defendendOt**  669. 
effect  of  insufficient  finding,  669. 
at  least  twelve  grand  juroi's  must  concur,  668. 

if  not,  charge  is  dismissed,  by  an  indorsement,  signed  by  foreman, 
608. 

dismissal  of  charge  does  not  prevent  its  being  again  submitted,  as 
often  as  the  court  directs,  669. 

but  not  to  the  same  grand  jury,  during  the  same  session,  669. 

without  such  direction,  it  cannot  be  again  submitted,  669. 
in  what  courts  to  be  found,  669. 
in^what  county  to  be  found,  669. 

receivers  of  stolen  goods,  669,  670,  693. 

mortal  wound,  &c.,  in  one  county,  and  death  in  another,  669. 

against  accessaries,  670,  671. 

burglary  or  robbery  ;  goods  brought  into  another  county,  670. 

offense  committed  on  board  vessel,  &c.,  698. 

nuisance,  670. 

offenses  on  railroads,  670. 

on  the  near  boundary  of  two  counties,  693. 

burglary  and  larceny ;  goods  brought  into  another  county,  670. 

forUbel,  426,427,  671. 

for  printing,  publishing,  &c.,  as  true,  executive  meflBage»  order  op 
proclamation,  671. 
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for  murder,  in  duel  out  of  the  state,  671. 

for  prize  fighting,  oat  of  the  state,  may  be  found  in  any  county,  671. 

for  bigamy,  671. 

for  Bending  letter,  671. 
within  what  time  to  be  found,  670. 

for  muixler,  may  be  found  at  any  time,  670,  672. 

for  crimes  other  than  murder,  within  five  years,  671,  672. 

time  of  defendant's  absence  from  the  state,  no  part  of  the  limitation, 
672. 

when  deemed  found,  672. 

for  false  personation  and  marrying  another,  within  two  years,  672. 

for  abduction,  within  two  years,  672. 

for  seduction,  within  two  yeai*s,  672. 
finding  two  indictments  for  same  matter,  672 

firat  deemed  superseded,  &c.,  will  be  quashed,  672. 

how  far  first  a  oar  to  second,  672. 

when  prosecutor  compellable  to  elect  between,  673. 
names  of  witnesses  to  be  mdorseii  upon,  681. 
presentment  of, 

must  be  presented  by  foreman,  in  presence  of  grand  Juryr  to  the  courts 

681,  682. 
must  be  filed  with  the  clerk,  and  remain  as  a  public  record,  681,  682. 

the  statute  requiring  the  filing  is  directory  merely,  681. 

omission  to  file  will  not  avoid  the  indictment,  681. 
not  to  be  shown  to  any  one,  except  a  public  officer,  before  arrest,  681,  682. 
disclosing  fact  of  its  being  found,  673,  681,  682.     , 
WJ/rrant  to  arrest,  on  indictment  foimd,  682. 
by  whom  to  be  issued,  683, 

may  issue  either  during  the  sitting  of  the  court,  or  in  vacation,  683. 
to  whom  <llrected,  683. 

when  served  in  another  county,  to  be  indorsed,  683. 
bench  warrant,  on  failure  to  appear,  683. 
by  whom,  and  how,  issued,  683. 
form  of,  in  case  of  felony,  683. 

in  cases  of  misdemeanor,  683. 
indorsement  on ;  admission  to  bail,  684. 
service  of,  684. 

proceedings  before  magistrate  of  another  county,  684. 
ordering  defendant  into  custody,  or  increasing  bail,  684. 
commitment  or  bench  warranty  684. 
general  requisites  of,  685. 

1.  It  must  be  certain,  685. 

degree  of  certainty,  685. 

should  be  certain  to  every  intent,  686. 

what  is  certainty  to  a  common  intent,  685. 

a  single  felony  may  be  charged  in  different  ways,  in  several  counts^ 
685. 

second  count  may  refer  to  allegations  in  the  first,  without  repeating 
them,  685. 

is  good  if  the  day  and  year  can  be  collected  from  the  whole  state- 
ment, though  not  specially  averred,  685. 

2.  It  must  be  explicit,  686. 

3.  It  must  not  be  repugnant,  686 

rule  as  to  superfluous  and  immaterial  averments,  686. 

4.  It  must  1>e  positive  and  not  by  recital,  686. 

mere  matter  of  inducement  may  be  set  forth  by  recital,  686. 

5.  It  must  not  be  expressed  -disjunctively,  nor  argumentatively,  or  by 

way  of  inference,  686. 

6.  It  must  not  be  double,  686. 

what  is  duplicity,  686,  687. 

is  cured  by  pleading  over,  686,  687,  689. 
knowledge,  request,  demand,  evil  intent,  687. 
what  need  not  be  stated,  687,  668. 
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presumptions  of  law,  687,  690. 
matters  of  which  judicial  notice  is  taken*  687»  690. 
matters  of  evidence  or  defense,  687. 
unnecessary  matters,  668. 
effect  of  a  want  of  ffenei*al  requisites,  688. 
surplusage  ;  when  it  will  not  vitiate,  687,  689. 
what  may  be  i^ejected  as  sui'plusage,  6SS. 
defects  in,  how  reached,  688. 
what  formal  defects  will  not  invalidate,  688, 689. 
sufficiency  of  indictment,  689,  698,  718. 

not  insufficient  by  reason  of  an  imperfection  in  matter  of  fonn,  not 
tending"  to  prejudice  substantial  rights  of  defendant,  on  the  mer- 
its, 689. 
imperfection  in  matter  of  form,  690. 
in  pleading  a  judgment,  &c.,  of  a  court  or  officer  of  special  iurisdiction, 
not  necessary  to  state  the  facts  conferring  jurisdiction,  690. 
judgment,  &c.,  may  be  stated  to  have  been  duly  given,  or  made,  690. 
for  libel,  690. 
for  forgery,  &c.,  691. 
fimth  ^nd  several  parte  of,  690. 
caption,  690,  691. 

names  of  grand  jurors,  696. 
commencement ;  venue,  691,  692. 
venue,  how  stated,  693,  694,  695. 
effect  of  omission  or  misstatement  of  venue,  695. 
statement,  696. , 

names  of  grand  jurors  need  not  be  given,  in  body,  696. 

what  may  be  rejected  as  sui*pUi8age,  696,  701. 

of  presentment  by  jury  on  oath,  696. 

of  defendant's  name  and  addition,  696,  698. 

when  defendant  is  indicted  by  fictitious  or  erroneous  name,  696. 
of  place  of  residence,  699. 
misnomer  of  name  or  addition,  697,  698,  699. 
that  facts  arose  within  the  jurisdiction  of  the  court,  693. 
name  and  descnption  of  prosecutor,  and  of  third  persons,  700,  701. 
i\-hen  and  how  to  be  stated,  with  their  additions,  700. 
as  to  persons  injui*ed,  &c.,  692,  700. 
effect  of  misnomer,  700,  701. 
ownership  of  property,  701. 
time,  when  to  be  stated,  702,  703. 
omission  is  fatal,  702. 
what  particulaiity  is  necessary,  702. 
precise  time  need  not  be  stated,  702. 
where  cnme  may  be  alleged  to  have  been  committed,  at  any 

time  before  finding,  702. 
when  i>reciae  day,  &c.,  need  not  be  proved,  704. 
place,  when  and  how  to  be  stated,  703. 

some  place  within  the  jurisdiction  of  the  court  must  be  shown,  703. 
offense  committed  in  another  county,  703. 
effect  of  defective  statement,  702,  703. 
when  need  not  be  proved,  704. 
of  the  offense  ;  what  is  sufficient,  704. 
degree  of  certainty,  705. 
effect  of  omission  to  state  necessary  facts,  704,  705. 

mode  of  taking  advantage  of,  705. 
statutes,  when  and  how  to  be  recite<l,  705. 
what  averments  necessary,  705,  706. 
what  statements  ai-e  sufficient,  706,  707. 
words  of  statute  need  not  be  precisely  followed,  707. 
exceptions  in,  when  to  be  negatived,  707. 
an  indictment  which  avers  the  offense  as  the  statute  d4^fin^ 
ity  is  sufficient,  707. 
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all  the  circnmstancee  which  consUtute  the  statutory  definitioD 
of  the  offense,  must  be  stated ;  no  others  necessary,  707. 
words  used  in  a  statute,  to  define  a  crime,  need  not  be  strictly 
followed,  707. 
written  instruments ;  when  and  how  to  be  set  out,  708. 
how  introduced,  708. 
meaning  of  "tenor,"  "purxwrt,"  "in  substance,"  "to  the 

effect,"  &c.,  708. 
in  foreign  lan^roage,  708. 

records,  when  necessary  to  refer  to,  709.  / 

effect  of  variance,  709. 
goods,  how  described,  709. 
tedmical  words,  709. 

effect  of  omitting,  709.  » 

"  unlawfully,"  709. 
"  wickedly,**  "  maliciously,"  &c.,  709. 
"knowingly,"  intent,  710. 
conclusion  of,  710. 

at  common  law,  710. 
for  nuisances,  710. 

"  against  the  peace  of  the  people  "  neceesaryy  710. 
on  statutes,  710,  711,  712. 
improper  conclusion  cured  by  statute,  712« 
errors  or  mistakes,  when  not  material,  712. 
what  indictment  must  contain,  691. 
must  be  signed  by  district  attorney,  691. 
form  of,  691. 
must  charge  but  one  crime,  and  in  one  form^  except  In  the  case  of  separate 

counted  692. 
construction  of  words  used  in,  692. 
joiMLer  of  dU^eTidanta  in^  when  proper,  718,  714. 
principals  and  accessaries,  713. 
sever^  offenders,  for  different  offenses,  713. 
where  the  charge  is  several,  as  well  as  joint,  714. 
misjoinder,  how  taken  lUlvantage  of,  714. 

any  one  or  more,  of  several,  may  be  convicted  or  acquitted,  714. 
joinder  of  offenses,  when  proper,  714. 

whut  is  not  a  joinder  of  distinct  offenses,  714,  715. 
in  what  cases  prosecutor  must  elect,  714,  715. 
when  not  a  ground  of  reversal,  715. 
mast  not  be  for  different  offenses,  715. 
offense  consisting  of  different  degi^ees,  716. 
joinder  of  counts  in,  when  allowed,  716,  717. 
must  not  be  for  different  offenses,  716. 
but  may  charge  same  offense  in  different  ways,  716,  717. 
offense  consisting  of  different  degrees,  716. 
putting  prosecutor  to  his  election,  716,  717. 
not  proper  where  judgments  on,  would  be  different,  716. 
objection,  how  cured,  717. 
court  will  not  order  count  to  be  struck  out,  717. 
crime  may  be  charged,  in  separate  counts  to  have  been  committed  by 

different  means,  717. 
where  acts  may  constitute  different  crimes,  they  may  be  charged  in  sep- 

ate  counts,  717. 
counts  may  refer  to,  without  repeating  facts  in  each  other,  717. 
granting  copy  of  indictment,  718. 
arraignment  of  defendant,  on,  718. 
what  constitutes ;  objects  of,  718. 
motion  to  quash  indictment,  735. 
court  may  order  prisoner  to  be  brought  before  it,  718. 
any  form  of  arraignment,  by  which  piisoner  admits  his  identity  and  de> 
mands  a  trial,  is  sufficient,  719. 
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a  prisoner  indicted  for  murder  cannot  be  arraiffned  in  court  of  seaBionB, 

719. 
not  necessary  to  ask  prisoner  how  he  will  be  tried,  419. 
prisoner  must  be  required  to  say  whether  he  demands  a  trial,  720. 
if  he  answers  that  he  does*  this  is  equivalent  to  a  plea  of  not  guilty,  730. 
if  he  refuses  to  plead  or  answer,  &c.»  a  plea  of  not  guilty  to  oe  entered, 

720. 
under  Code  of  CrimineU  Proeedmn, 
before  vAiat  court,  719. 
personal  appearance,  by  defendant,  on  airaigment,  719. 

when  he  may  appear  by  counsel,  719. 
when  in  custody,  court  may  direct  him  to  be  brou|rbt  before  it,  719. 
on  ftulure  to  appear,  bench  warrant  may  issue,  719. 
arraignment,  how  made,  719. 
allegation  of  misnomer,  719. 
time  to  answer  may  be  given,  719. 
in  answer,  defendant  may  move  to  set  aside  indictanent,  or  may  demur 

or  plead  thereto,  719. 
motion  to  set  afiide  indictment,  720. 

if  denied,  defendant  must  answer,  by  demurring  or  pleading,  790. 
kuomUy  of  prisoner,  prevents  a  trial,  720. 

question  of,  to  be  determined  by  a  Jury  to  be  impanneled,  or  by  a 

commission,  720. 
plea  of,  720,  721. 

may  be  presented  as  a  specification  under  plea  of  not  guilty,  720. 
must  be  presented  at  time  of  arraignment,  720,  721. 
commission  to  examine,  722. 
defendant  in  confinement  under  indictment,  722. 

Eroceedings ;  oath ;  rejiort  of  commissioners,  722. 
*  found  insane,  trial  and  Judgment  suspended,  720,  722. 

when  defendant  to  be  committed  to  state  lunatic  asyliinDU  722. 
bail  exonerated,  722.    / 
detention  of  defendant  in  asylum,  723. 
proceedings  on  his  becoming  sane,  728. 
expenses  of  sending  defendant  to  asylum,  728. 
test  of,  when  set  up  to  prevent  a  trial,  1v3. 

when  alle^d  as  a  defense  to  an  indictment,  7S8. 
preliminary  tiial ;  oath  to  Jurors,  723. 

peremptory  challenges  not  allowed,  728. 
pleading  to,  724. 

only  one  plea  allowed,  724. 

when  defendant  may  plead  over,  724. 

what  pleas  to  be  pleaded  before  "  not  guilty,**  725. 

plea  to  the  jurisdiction,  when  proper,  and  how  tried,  726. 

effect  of  dedsion  on,  726. 

in  abatement,  when  proper,  726,  727. 
must  be  sworn  to ;  form  of,  727. 
will  not  be  quashed  on  motion,  though  bad,  727* 
Judgment  on,  and  its  effects,  727. 
matter  occurring  in  another  county,  727. 
effect  of  Judgment  for  defendant  on,  727. 
kinds  of  pleas,  724. 
time  of  pleading,  724. 

how  put  in ;  must  be  oral  and  entered  on  the  minutes  of  court,  726. 
form  of,  726. 
plea  of  guilty,  how  put  in,  form  of,  725. 

may  be  withdrawn,  by  leave  of  court,  725. 
plea  of  not  guilty,  form  of;  what  is  denied  by,  725,  782. 
what  may  be  given  in  evidence  under  it,  725; 
to  be  entered  if  defendant  refuses  to  answer,  726. 
plea  of  former  conviction  or  acquittal,  form  of;  when  proper,  T26,  786* 
special  pleas  in  bar,  727  728,  729. 
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aiuirrfais  aoquUf  727,  738,  729. 

evidence  admissible  as  to  identity  or  diversity  of  offenaeBy  728. 
forei^  acquittal,  781. 

in  a  case  of  concurrent  jurisdiction,  781. 
when  and  how  far  former  trial  is  a  bar,  728,  780. 
should  be  accompanied  by  a  plea  over  to  the  felony,  780. 
but  defendant  may  afterwards  plead  over,  730. 
Jury  to  be  sworn  to  try,  730. 
proof  of,  lies  upon  defendant,  730. 
judgment  upon  this  plea,  730. 
whfU  is  not  deemed  a  former  acquittal,  726. 
what  is  such,  .726. 

former  acquittal  presumed  to  have  been  on  tlie  merits,  796. 
autrrfais  eonmct,  wnen  to  be  pleaded,  and  how,  780. 
what  proof  will  sustain,  730. 
when  improper,  730. 
foreigfn  conviction,  781. 

in  a  case  of  concurrent  jurisdiction,  781. 
plea  of  pardon ;  when  necessary,  and  how  to  be  plmded*  78L 
must  be  put  in,  first  opportunity,  781. 
of  conditional  pardon,  731. 
general  issue,  how  pleaded,  732. 

when  to  be  entered,  by  court,  782. 
effect  of  this  plea,  732. 
dmmirrer  ;  what  is,  and  when  proper,  732. 
may  be  pleaded  ore  tenuSf  734. 
form  of,  734. 

ju(^fment  on,  and  its  effect,  784. 
mu&r  Code  of  Criminal  Procedwre^ 
how  put  in,  and  its  form,  732,  734. 
grounds  of  demurrer,  732. 
when  heard,  733. 
judfi^ent  on,  733. 

if  allowed,  when  judgment  final,  and  a  bar  to  another  prose- 
cution, 733. 
if  re-submiflsion  not  ordered,  defendant  to  be  discharged,  783. 
proceedings  if  re-submission  ordered,  788. 
if  disallowed,  defendant  must  plead,  738. 
when  objections,  forming  orounds  of,  may  be  taken  at  the 
trial,  or  in  arrest  of  judgment,  783. 
amendment  of  indictment, 

at  oommon  law,  can  only  be,  with  consent  of  grand  jury,  before  dischaige, 

734. 
under  Code  of  Criminal  Procedure^  for  variance,  784. 
after  amendment,  trial  may  be  proceeded  with,  784. 
effect  of  verdict  and  judgment  given  after  amendment,  735 
qtuuihiTigt  or  setting  aside^  of  indictment, 
when  it  is  defective,  735,  787. 
for  what  causes,  735,  739. 
to  what  court,  and  when,  motion  to  be  made,  735. 

evidence  and  proceedings  on  motion,  739. 
when  on  arraignment,  735. 
nolle  prosequi  abolished,  739. 

for  having  been  found  by  less  than  legal  number  of  errand  jurors^  786. 
two  indictments  pending,  first  to  be  quashed,  738,  739. 
effect  of  quashing  as  to  one  of  8evei*al  defendants,  738. 
motion  to  quash,  by  prosecutor,  738,  739. 
at  what  time  to  be  made,  738. 
by  defendant,  739. 

must  be  before  plea  pleaded,  739. 
under  Code  of  CrimincU  Prcceduref 

setting  aside,  on  motion ;  in  what  cases,  735. 
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if  motion  not  made,  defendant  precluded  from  taking  certain  objeo- 

tions,  736. 
motion,  when  heard,  736. 

if  denied,  defendant  must  plead,  736. 

if  fimnted,  defendant  discharged,  nnleea  case  renEmbmitted,  736. 
effect  of  order  for  re  fnibmiasion,  736. 
when  new  indictment  not  found,  736. 

order  to  eet  aside,  when  no  bar  to  another  prosecution,  736. 
dismissal  of  action,  on  failure  to  find  indictment,  736. 
failui*e  to  bring  indictment  to  trial,  736. 
when  court  may  order  action  to  be  continued,  737. 
discharge,  of  defendant,  and  of  bail,  &c.,  737. 
discontinuance  or  abandonment,  737. 
ctfect  of  dismissal,  as  a  bar,  737. 
removal  of  indictment,  before  trial  or  judgment,  740. 

provisions  of  Revised  and  other  statutes,  respecting,  repealed  by  Code  of 

Cr.  Pro.,  740. 
under  Code  qf  CHminal  Procedure, 

when  removal  allowed  before  trial,  740. 
after  trial ;  new  trial  necessary,  740. 
application  for,  740. 
stay  of  trial,  741. 

decision,  741. 

only  one  to  be  made,  741. 

violation,  how  punishable,  741. 
proceedings  on  order  of  removal,  741. 

if  defendant  is  in  custody,  740. 
filing  order  for  removal,  741. 
remanding  indictment,  &c.,  741. 
trial  of  indictment, 

1.  In  what  courts  to  be  tried,  742. 

2.  In  what  county  to  be  tried,  and  how,  743. 

for  libel,  743. 

changing  place  of,  743,  744. 
appearance,  743. 

pi*eparation  for  trial ;  time  allowed  for,  743,  759. 
8.  Jury,  and  ch|dlenges,  744. 
formation  of  jury,  744. 

first  twelve  to  be  sworn ;  if  indifferent,  &c.,  745. 
qualifications  of  trial  jurors,  744. 
how  far  judges  of  the  law,  as  well  as  of  the  fact,  745-6-7. 

in  libel  cases,  jury  may  determine  the  law  and  the  fact,  747. 

in  all  other  cases,  court  to  decide  questions  of  law,  subject  to 
right  of  defendant  to  except,  747. 

jury  must  be  charged  that  they  are  the  exclusive  judges  of  all 
questions  of  fact,  747. 
who  constitute  jury,  745. 
trial  jurors  in  city  and  county  of  New  York, 

qualifications,  745. 

who  deemed  a  resident,  745. 

who  are  exempt,  745. 

evidence  of  right  to  exemption,  745. 

jury  year ;  length  of  service,  745. 

excusing  and  discharging  from  attendance,  745. 

duty  of  commissioners  of  juroi-s,  745. 

drawing  ;  notifying ;  attendance ;  fines,  &c.,  745. 
ehdUengeSt  at  common  law,  and  under  statutes  pnor  to  Codes,  747-8-9. 
now  regulated  by  Civil  Code  and  Code  of  Criminal  Procedure,  749.. 
previous  formation  and  expression  of  opinion,  754. 
to  be  tried  and  determined  by  court,  only,  754. 
under  Civil  Code,  749. 

because  ofiicer  is  a  party,  749. 

in  penal  actions,  749. 
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how  tried ;  exceptions  to ;  and  review  of  dedmon,  749. 
under  Code  of  Orimijial  Procedure^  749. 

definition  and  division  of  challenges,  749. 
are  either  to  the  panel,  or  to  a  juror,  749. 
when  several  defendants  are  tried  together,  they  must  unite 

in,  749. 
challenge  to  the  jMneU  defined,  760. 
upon  what  founded,  750 

when,  and  how,  taken,  750. 

if  sufficiency  of  the  facts  be  denied,  exception  may  be 

taken,  750. 
exception,  how  made,  and  tried,  750. 
if  exception  overruled,  court  may  allow  exceptant  to  with- 
draw it,  and  to  denv  the  facts  alleged  in  challenge,  750. 
if  exception  be  allowed,  court  may  permit  an  amendment 

of  challenge,  750. 
denial  of  challenge,  how  made ;  ti*ial  thereof,  750. 
who  may  be  examined,  on  trial  of  challenge,  750. 
if  challenge  allowed,  jury  to  be  discharge,  750. 
if  disallowed,  jury  to  be  impaneled,  750. 
challenge  to  individ/uaL  juror, 

defendant  to  be  informed  of  his  right  to  challenge  a 
juror;   and  that   he    must  do  so  before   juror  is 
sworn,  751. 
kinds  of  challenge  to  individual  juror,  751. 

are  either  peremptory,  or  for  cause,  751. 
may  be  taken  either  by  the  people,  or  by  defendant,  751. 
at  what  time  to  be  ti^en,  751. 

court  may  set  aside  a  juror,  for  cause,  at  any  time  be- 
fore evidence  is  given,  751. 
peremptory  challenge,  751. 

number  to  which  defendant  is  entitled,  751. 
challenges  for  cause;  definition  and  kinds  of,  751. 
general  causes  of,  751. 
particular  causes  of,  752. 
grounds  of,  for  implied  bias,  752. 
grounds  of,  for  actual  bias,  753. 
exemption  from  service  not  a  ground  of,  753. 
causes  of,  how  stated,  753. 
exceptions  to  challenge,  753. 
how  tried,  if  denied,  753. 

juror  challenged  may  be  examined  as  a  witness,  753. 
rules  of  evidence,  on  trial  of,  753. 
must  be  first  by  the  people,  and  then  by  defendant, 
753. 
order  of  challenges,  754. 
discharge  of  jury,  before  agreement,  756. 

at  common  law,  a  matter  of  discretion  with  the  court,  756. 

on  prisoner  becoming  sick,  or  appearing  to  be  insane,  757-8. 
under  Code  cf  Criminal  I^rocedure  ;  in  what  cases  allowed,  after  they 
have  retired,  756. 
reason  for  discharge  to  be  entered  on  minutes,  757. 
when  jury  are  d&charged,  or  give  no  verdict,  cause  may  be 

a^ain  tried,  757. 
a  final  adjournment  discharges,  but  term  may  be  continued  to 
finish  trial,  757,  758. 
adjournments,  during  trial,  757-8. 
while  jury  are  i^sent,  758. 
4.  Defendant  to  be  present,  759. 

cannot  be  tried,  unless  present,  either  personally  or  by  attorney,  759. 
or  has  waived  his  right  and  authorized  his  attorney  to  submit  to 

trial,  759. 
constant  presence  unnecessai'y,  759. 
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is  entitled  to  be  preeent  when  any  instroctions  are  ^yen  to  Jory, 

759. 
sentODce  of  fine,  or  corporeal  punishment*. 759. 
objection  that  record  does  not  show  presence,  759. 
asking  defendant,  after  verdict,  what  he  has  to  say  why  judg- 
ment should  not  be  g^iven,  759. 
under  Code  of  CrimincU  Procedure,  a  trial  for  misdemeanor  may  be 
had  in  the  absence  of  defendant,  if  he  appears  by  counsel,  759. 
if  indictment  be  for  a  felony,  defendant  must  be  personally  pre8- 
ent,  759. 

5.  Right  to  coimsel,  760. 

assignment  of  counsel  by  court,  760. 
duty  of  counsel  to  obey  order,  760. 

counsers  claim  for  services  not  a  legal  char^  against  county,  760. 
under  Code  qf  CWm.  Procedure^  defendant  is  to  be  allowed  counsel ;  or  he 
mav  appear  and  defend  in  person  and  with  counsel,  760. 
if  defenoant  appears  by  counsel,  in  misdemeanor,  trial  may  be  had 

in  his  absence,  760. 
on  trial  for  felony,  defendant  must  be  personally  present,  760. 

6.  '^tnesses ;  right  to ;  attendance ;  examination,  &c.,  760. 

under  Code  of  Criminal  Procedure^  760. 

defendant  has  a  right  to  produce  vdtnesses  in  his  behalf,  760. 
and  to  be  confronteid  with  the  witnesses  against  him ;  except,  &c.,  760. 
clerk  must  issue  blank  subpcBnas  for  witnesses  for  defendant,  760. 
subpcenas  for  witnesses  on  the  trial,  in  support  of  indictment,  666. 
subpoena ;  form  of,  760,  761. 
duces  tecum,  761. 
by  whom  served,  761. 
mode  of  service,  761. 
disobedience  to,  how  punished,  761. 
witnesses ;  compensation  of,  761. 

refusal  to  be  sworn,  or  to  testifv,  how  punished,  761. 
court  may  requii*e  all,  except  the  one  under  examinatioii»  to  leave 
the  room,  762. 

7.  IMscharging  one  of  several  defendants,  761. 

for  want  of  sufficient  evidence  to  put  him  on  his  defense,  762. 

8.  Separate  trials, 

where  two  or  more  defendants  are  jointly  indicted  for  felony,  any  one  re- 
quiring it  must  be  tried  separately,  762. 
in  other  cases,  defendants  jointly  indicted  must  be  tried  separately  or 

jointly,  in  the  discretion  of  the  court,  762. 
when  discretionary  with  district  attorney,  762. 
when  defendants  not  entitled  to,  762. 

when  four  are  jointly  indicted  for  a  felony,  three  have  no  right  to 
insist  that  the  fourth  shall  be  tried  jointly  with  them,  762. 
under  Code  of  Criminal  Procedure, 

when  two  or  more  defendants  are  jointly  indicted  for  felony,  any  one 

requiring  it  must  be  tried  separately,  762. 
in  other  cases,  persons  jointly  indicted  may  be  tried  separately,  or 

jointly,  in  the  discretion  of  the  court,  762. 
upon  an  indictment  against  several,  any  one  or  more  may  be  convicted 
or  acquitted,  762. 

9.  Bntering  a  nolle  prosequi  ;  dismissal  of  action,  768. 

form  of  nolle  prosequi,  763. 

effect  of,  763. 

former  rules  are  no  longer  applicable  here,  763. 
by  Code  of  Crimijial  Procedure,  entry  is  abolished,  763. 
dismissal  of  action  by  the  court,  of  its  awn  motion,  or  upon  application  a 
district  attorney,  763. 

when  a  bar,  and  when  not,  763. 

10.  Commissions  to  examine  witnesses  abroad,  763. 

former  statutory  provisions  superseded  by  Code  Cr.  Procedure*  768. 
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under  Code  of  Critninal  Procedure, 

witnesses  residing  out  of  the  state  may  be  examined  for  defendant^  on 

commission,  7G3. 
in  what  cjELnes  oniei*  may  be  applied  for,  763. 
commission  detiued,  764. 
affidavit  for,  764. 
application  for ;  to  whom,  or  to  what  court,  to  be  made,  764. 

notice  of,  when  required,  and  when  given,  767. 
order  for  commission,  when  granted,  676. 
trial  to  be  stayed  until  return  of  commission,  766. 
interrogatories  and  notice  of  settlement,  765. 

what  questions  may  be  inserted  in,  765. 

setUement  of,  765. 
cross-interrogatories,  and  notice  of  settlement,  766. 
directions  as  to  return  of  commission,  765. 
commission  ;  how  executed,  765-6. 
annexing  copy  of  section,  650. 

commission,  how  returned  when  delivered  to  agent  for  that  paTpoee» 
766. 

if  agent  dead,  sick,  &c.,  766. 

when  and  how  filed,  767. 

returned  bv  mail,  how  disposed  of,  767. 
commission  and  return  to  be  open  for  inspection ;  copies  to  be  fur- 
nished, 767. 
depositions  to  be  read  in  evidence,  767. 

what  objections  may  be  taken  thereto,  767. 

11.  Examining  witnesses  cdbditionally,  764. 

examination  may  be  had  either  before  or  after  indictment,  when  a  defend- 
ant has  been  held  to  answer,  767. 
when  defective  deposition  not  to  be  read,  770. 
under  Cbde  of  Criminal  Procedure, 

when  allowed,  and  at  what  time,  767. 

in  what  cases  defendant  may  apply  for  order,  7Q8. 

application,  on  what  facts  to  be  founded,  768. 

to  whom,  and  to  what  court,  to  be  made,  768. 
when  order  to  be  granted ;  what  to  contain,  768. 

on  proof  of  sei*vice,  examination  to  proceed,  768. 

when  examination  not  to  take  place,  769. 
testimony,  how  taken  and  authenticated,  769. 
deposition;  filing,  769.  L 

when  it  may  be  reail  in  evidence,  769. 

when  to  be  excluded,  769. 

on  reading,  what  objections  ma^  be  taken,  769. 
attendance  of  witness,  for  examination,  how  compelled,  769. 
disobedience  of  witness,  how  punished,  769. 
examination  of  witnesses  for  the  people  conditionally,  770. 

12.  Compromising  of  offenses,  770. 

under  Code  of  CrxmiiuLl  Procedure,  770. 

what  crimes  may  be  compromised,  770. 
exceptions,  770. 

must  be  by  leave  of  court,  770. 

order  thereon,  770. 

is  a  bar  to  another  prosecution,  771. 

no  other  cnme  to  be  compromised,  nor  any  proceedings  for  the  prose- 
cution or  punishment  thereof  upon  a  compromise  to  be  stayed, 
except  as  provided  in  sections  663  and  664,  771. 

13.  Letting  accused  to  bail,  771. 
under  Code  of  CrlmiJiaZ  Procedure, 

admission  to  bail  defined,  771. 
by  whom  to  be  taken,  771. 
taking  bail  defined,  771. 

offenses  not  bailable,  except  by  a  judge  of  the  supreme  court,  or  by 
court  of  oyer  and  terminer,  771. 
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in  what  caaes  defendant  may  be  admitted  to  bail,  before  conTictum, 
771. 
nature  of  bail  before  conviction ;  bail  by  police  officers,  771. 
after  conviction,  and  upon  appeal,  772. 
who  may  admit  to  ball,  772. 
notice  of  the  application,  when  required,  772. 
qualifications  of  bail,  and  how  put  in,  778. 

in  misdemeanor,  officer  to  take  defendant  before  a  magistrate,  778. 
by  what  coui-ts  to  be  taken,  773. 
bail  upon  indictment,  befoi*e  conviction,  773. 

in  felony,  arresting  officer  to  deliver  defendant  into  custody,  773. 
takiDff  bail  when  aefense  is  bailable,  773. 
bail,  how  put  in.     Form  of  undertaking,  774. 
sections  applicable  to  qualifications  of  hiSl,  to  putting  in  and  josti- 
fying,  &c  ,  774. 
deposit,  instead  of  bail ;  when  and  how  made,  774. 

may  be  made  after  bail  ^ven,  and  before  forfeitare,  774. 

in  such  cases,  bail  discharged,  774. 
to  be  applied  to  payment  of  fine  ;  surplus  to  refunded,  775. 
bail  may  be  given  after  depoedt,  and  deposit  refunded,  776. 
surrender  of  defendant ;  by  whom,  when,  and  how  made,  776. 
arrest  of  defendant  for  purpose  of  surrender,  775. 
on  surrender  before  forfeiture,  money  deposited  to  be  refunded, 
775. 
forfeiture  of  the  undertaking  of  bail,  or  of  deposit  of  money,  776. 
under  Code  of  Crimindi  Procedure^  in  what  cases  and  how  or- 
dered, 776. 
when  and  how  to  be  discharged,  776. 
to  be  enforced  by  action,  776. 
deposit  of  money,  when  forfeited,  776. 
remission  of  forfeiture,  776. 

application  for ;  notice  of ;  terms  of  granting,  776. 
re-arrest  and  recommitment  of  defendant,  after  giving  bail  or  deposit- 
ing money,  777. 
under  Code  of  Crim,  Proc,,  in  what  cases,  777,  778. 
order  of  court  for ;  contents  of,  777. 
defendant  may  be  arrested  in  any  county,  777. 
if  for  failure  to  appear  for  juogment,  defendant  must  be 

committed,  777. 
if  for  other  cause,  he  may  be  admitted  to  bail,  777. 
bail  in  such  case,  by  whom  to  be  taken,  777,  778. 
form  of  the  undertaking,  778. 
qualifications  of  bail,  and  how  put  in,  778. 
^  14.  Exceptions  by  defendants,  772. 

under  statutes  prior  to  Codes,  772  to  781. 
when  not  available ;  validity,  780-1. 

will  not  be  settled,  after  defendant  has  escaped,  and  while  he  is  at 
large,  786. 
under  Code  of  Criminal  Procedure,  779. 
in  what  cases  exceptions  lie,  779. 
by  whom,  and  when,  settled,  780. 
dgning,  settling  and  filing,  780. 
preparing ;  service  on  district  attorney,  780. 
amendments ;  notice  of  settlement,  780. 

enlarging  time  for  preparing  bill  or  amendments,  or  for  settlings  780. 
effect  of  not  serving  exceptions  or  amendments  in  time,  780. 
16.  Putting  off  trial,  781. 

at  comanon  law,  and  under  statutes,  781. 
grounds  for ;  in  what  cases,  781-2. 
notice  of  motion,  782. 
when  a  matter  of  dLsci-etion,  781. 
is  in  no  case  a  matter  of  legal  right,  781. 
absence  of  witnesses  as  to  character,  781. 
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what  evidence  is  neceasaiy  and  proper,  781»  782. 
time  of  postponement,  782. 

postponement  by  laches  or  neglect  of  prosecutor,  783. 
remedy  by  motion  for  discharge  of  defendant,  788. 
under  Code  of  OrimifuU  JProcedure,  783. 

when  a  person  held  to  answer  is  not  indicted  at  the  next  term,  783. 
when  a  person  indicted  is  not  bi*ought  to  trial  at  the  next  term  there- 
after, 783. 
practice  and  prooeedXnqa  on  trial  of  indictment,  787. 
at  common  law  and  by  statute, 
oi-der  of  pi-oof,  7b7. 
omission  to  produce  evidence,  788. 
directing  verdict  of  guilty,  788. 
withdrawing  juror,  788. 
threat  of  coercion  to  jury,  788. 
doubtful  questions,  788. 
directing  acquittal,  788. 
insufficiency  of  evidence,  788. 
ftu*ther  testimony,  788. 
evidence  of  other  ofifenses,  788. 
charge  and  instructions  of  judge,  788-9. 
erroneous  ruling ;  when  not  available  on  appeal,  789. 
objection  to  evidence,  789. 

when  district  attorney  may  employ  counsel  to  assist  him,  789. 
under  Code  of  Criminal  Procedure, 
in  what  order  trial  to  proceed,  789. 
defendant  presumed  innocent  until  contrary  proved,  790. 
doubt  as  to  degree  of  crime,  790. 
general  rules  of  evidence  in  civil  cases  applicable,  790. 

exception,  790. 
defendant  may  testify  as  a  witness  in  his  own  behalf,  790. 

neglect  or  refusal  to  testify  creates  no  presumption  against  him, 
790. 
conviction  cannot  be  had  on  testimony  of  accomplice,  unless  corrobo- 
rated, 790. 
where  testimony  shows  a  higher  offense  than  that  charged,  790. 
if  indictment  for  higher  crime  is  dismissed  by  grand  jury,  or  be  not 
found  at  or  before  next  term,  must  be  a  new  trial  on  original 
indictment,  790. 
proceedings  on  new  submission,  791. 
when  court  may  discharge  jury,  791. 

when  it  appears  that  court  has  not  jurisdiction  of  the  cause, 

791. 
or  that  the  facts,  as  charged,  do  not  constitute  a  crime,  791. 
^  discharge  or  committal  of  defendant,  791. 

proceedings  if  jury  discharged  because  the  fkcts  do  not  con- 
stitute an  offense,  791. 
when  evidence  on  either  side  is  closed,  court  may  advise  acquittal,  792. 

effect  of  advice,  792. 
view  of  premises  when  ordered,  and  how  conducted,  792. 

duty  of  officer  as  to  jury,  792. 
juror  having  knowledge  of  any  fact  must  declare  it  in  court  during 
trial,  792. 
must  be  sworn  and  examined  as  a  witness,  792. 
jurors  may  be  permitted  to  separate  during  trial,  or  be  kept  in 
charge  of  officers,  792. 
oath  of  officei-s,  792. 
instructions  to,  on  adjournments,  792. 
proceedings  where  juror  becomes  unable  to  perform  his  duty,  792. 
court  to  decide  questions  of  law,  793. 

on  indictment  for  lil^el,  jury  may  determine  the  law  and  the  fact,  793. 
in  all  other  cases,  coui*t  decides  questions  of  law,  793. 
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jury  may  find  a  general  verdict,  which  includea  questioDB  of  law  •» 
well  as  of  fact,  798. 
but  they  are  bound  to  receive  as  law  what  is  laid  down  as  such 
by  the  court,  793. 
in  chargioff  the  jury,  court  must  state  all  matters  of  law  necessary 
for  their  information,  793. 
and  in  addition,  must  inform  the  Jury  that  they  ai-e  exclusive 
judges  of  ail  questions  of  fact,  793. 
Jury  may  decide  in  court,  793. 

or  retire  in  custody  of  officers,  793. 
oath  of  officers,  793. 
when  defendant  on  bail  appears  for  trial,  he  may  he  committed,  793. 
rooms  and  accommodations  for  lury,  after  retinsnuenty  793  * 

what  papers  jury  may  take  witn  them,  794. 
may  return  into  court  for  information,  794. 
discharge  of,  before  agreement,  794. 
reason  for  discharge,  794. 
'  if  all  do  not  appear,  after  agreement,  794. 

after  agreement,  must  be  brought  into  oourt,  794. 
when  cause  may  be  tried  a^^ain,  794. 
temporary  adjotimment  while  Jury  are  absent^  795. 
final  adjournment ;  effect  of,  795. 

when  jury  have  agreed,  they  are  to  be  brought  into  court,  796. 
their  names  to  be  called,  796. 
if  all  do  not  appear,  jury  to  be  discharged,  796. 
in  that  event,  cause  may  be  tried  again,  795. 

16.  New  trial,  783. 

at  common  Jaw,  and  bv  statute,  784. 

what  courts  and  judges  may  grant,  784,  786. 

appellate  court,  784. 
for  what  causes,  784-6-6. 
under  Code  of  Cfiminal  Procedure^  784. 
courts  authorized  to  grant,  784. 
new  trial  defined,  786. 
effect  of  granting,  786. 
in  what  cases  granted,  786. 
application  for,  when  to  be  made,  787. 

to  whom  to  be  made,  787. 
on  appeal  from  a  conviction,  &c.,  787. 

from  court  of  special  sessions,  may  be  ordered,  787. 
if  ordered,  must  be  had  in  court  of  sesedona^  787. 
proceedings  on  new  trial,  787. 

17.  Verdict,  796. 

at  eommon  law,  and  by  statute, 

when,  where  and  to  whom  to  be  delivered,  804.  ^ 

to  be  recorded  by  clerk,  804. 

are  either  general,  partial  or  special,  796. 

general  verdict ;  when  jury  not  compellable  to  give,  797. 

of  guilty,  is  valid  if  one  count  g^od,  797. 

when  valid,  797-8-9. 
a  good  finding  on  a  bad  count,  and  a  bad  finding  on  a  good  count,  are 

nuUities,  797. 
jurjr  may  acquit  of  a  part,  and  convict  as  to  residue,  797. 
on  mdictment  for  offense  of  different  degrees,  798. 
two  distinct  charges  of  different  offenses  punishable  differently,  798. 
a  general  verdict  will  be  sustained,  though  cotmts  are  inconsistent,. 

799. 
special  verdict ;  form  and.validity,  801,  802. 

amending,  802. 
general  verdict ;  amending,  802. 

not  after  it  has  been  entered,  808. 
when  defective,  803. 
reconsidering,  803. 
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will  be  set  aside,  if  so  imperfect  that  no  judgment  can  be  entered 
upon  it,  803. 
or  judgment  will  be  reversed,  803. 
court  may  refuse  to  receive,  if  imperfect,  and  may  send  the  jury  out, 

to  correct  it,  800. 
on  a  general  verdict  of  guilty,  a  sentence  for  the  highest  'offense 

charged  is  proper,  797-8. 
on  indictment  for  murder,  jury  may  convict  of  any  degree  of  the  of- 
fense, inferior  to  that  charafed,  798. 
prisoners  jointly  indicted  may  be  convicted  of  different  degrees  of  the 

crime,  800. 
one  indicted  for  burglary,  may  be  convicted  of  an  attempt,  800. 
on  counts  for  embezzlement,  and  also  for  larceny,  a  verdict  of  **  guilty 

of  embezzlement, **  amounts  to  an  acquittal  of  the  larceny,  799. 
if  the  verdict  leaves  some  of  the  counts  undisposed  of,  the  judgment 

will  be  reversed,  799. 
on  an  indictment  containing  three  counts,  if  the  jury  find  the  defendant 

not  guilty  on  the  first,  and  cannot  agree  on  the  others,  court  may 

refuse  to  receive  the  verdict,  800. 
cannot  be  amended,  after  being  recorded,  802,  804. 
before  being  recorded,  jury  may  rectify,  804. 
imder  Code  of  Criminal  Procedwre^ 
return  of  jury  into  court,  796. 

names  must  be  called,  796.  * 

if  ail  do  not  appear,  the  rest  must  be  discharged,  and  cause  may 
be  Bfain  tried,  796. 
in  felony,  defendant  must  be  present,  796. 
in  misdemeanor,  verdict  may  oe  rendered  in  his  abeencey  796. 
manner  of  taking  verdict,  796. 
may  be  general  or  special,  796. 
general  verdict  defined,  796. 
special  verdict  defined,  796.  . 

what  it  must  contain,  796. 

how  rendered,  796. 

form  and  requisites ;  sufiidency,  796. 

bringing  to  argiunent,  797. 

judgment  thereon,  797. 

when  defective,  new  trial  to  be  ordered,  797. 
acquittal  for  degree  of  crime  chai^d,  and  conviction  for  inferior 

degree,  or  attempt,  798. 
as  to  offenses  necessarily  included  in  that  charged,  799. 
in  what  cases  court  may  direct  a  reconsideration  of  verdict,  803. 
when  judgment  may  be  given  upon  an  informal  verdict,  80^. 
polling  the  jury,  804. 
recor£ng  verdict,  804. 
on  a  joint  trial,  jury  may  render  a  verdict  as  to  some,  800. 

and  the  case,  as  to  the  rest,  may  be  tried  by  another  jury,  800. 
discharge  or  detention  of  defendant,  after  acquittal,  804. 
proceedings  upon  a  general  verdict  of  conviction,  or  a  special  verdict, 

805. 
acquittal  on  ground  of  insanity,  805. 

fact  to  be  stated  with  the  verdict,  806. 

commitment  of  defendant  to  state  lunatic  asylum,  805. 
court  may  receive  verdict,  or  discharge  jury,  on  Sunday,  805. 
when  court  must  appoint  a  time  for  pronotmcing  judgment,  806. 

what  length  of  time  to  intervene,  807. 
under  Penal  Code,  799. 

when  crime  is  divided  into  degrees,  the  jury,  if  they  convict  the  defend- 
ant, must  find  the  degree  of  the  crime  of  which  he  is  convicted,  799. 
defendant  may  be  convicted  of  the  crime  charged,  or  a  lesser  degree 

of  same  crime,  or  of  an  attempt,  799. 
acquittal  or  conviction  bars  an  incUctment  for  another  degree  or 

attempt,  799. 


Indbx. 

.CnSENT— Continued. 

18.  J^tndence  on  the  trial.    See  Eyidbvcii* 

19.  Judgment;  sentence.    See  Judomknt,  &c. 

20.  Execution  qf  Judgment.    See  Exbcdtion  of  Judqi 

iX)BSEMENT, 

of  warrants  of  arrest,  in  another  county,  1038, 1057. 

on  depositions,  &c.,  taken  upon  examination,  1111. 

of  bench  warrant,  when  served  in  another  county,  688. 

NFAMOUS  CRIME, 
what  is,  2. 

INFAMY, 

of  witness,  when  it  incapadtates,  899. 

INFANCY, 

when  a  ground  of  exemption  from  punishment,  567.    See  CRimirAL  RafFom* 
BiLiTT ;  Infakts  ;  Pbbsons  Capuslb  of  CoMMimvo  Cbocbb. 

INFANTS.    See  Cbimotaj.  Rbsponbibilitt  ;  Psbsonb  Capablb,  &c. 
under  age  of  16,  where  to  be  imprisoned,  539,  569. 
between  ages  of  16  and  21,  where  to  be  imprisoned,  539. 
their  competency  as  witnesses,  891. 

a  question  for  court  to  decide,  891. 

if  their  testimony  is  not  admissible,  their  assertions  are  not,  891. 
when  capable  of  committing  crimes,  567. 
when  exempted  from  punishment,  567. 
cannot  become  bail,  1134. 

or  be  bound  by  recognizance,  1134-5. 
in  mother's  womb,  killing,  36. 
capacity  to  make  complaints,  1028. 
over  16  years  of  age,  where  to  be  imprisoned,  539. 
must  find  security  of  the  peace,  by  others,  and  not  be  bound  themselves,  1023. 

INFORMATION.    See  Complaikt  ;  Subbtt  of  thb  Pbaob. 

that  a  person  has  threatened  to  commit  a  crime,  may  be  laid  before  any  maf 
istrate,  1018. 
examination  of  complainant  and  his  witnesses,  1018. 
that  a  person  has  been  guilty  of  some  designated  crime,  1024. 
how  defined,  1024. 

INFORMERS, 

when  incompetent  witnesses,  893. 

INN-KEEPERS, 

frauds  upon,  498,  551. 

refusing  to  receive  guests  and  passengers,  guilty  of  misdemeanor,  551. 
not  to  i*ef use  accommodations  to  citizens  on  account  of  race,  color  or  pj 
condition,  515. 

INNOCENCE, 

of  defendant,  when  presumed,  790,  853,  943-4. 

guilt  must  be  established  beyond  any  reasonable  doubt,  944. 

INQUESTS, 

by  coroners,  1266.    See  Cobonbbs,  &c.  ;  Spbcial  Psocbbdikos. 

INQUISITION, 

definition  of,  663. 

on  convict  becoming  insane,  821. 

transmission  to  governor ;  his  duty  thereon,  821. 
on  female,  sentenced  to  death,  appearing  to  be  pregnant,  823. 
suspension  of  execution,  823. 

^^  to  transmit  inquisition  to  governor ;  his  duty  thereon, 
-^«nce,  860. 


Indbx. 

mUENDO, 

defined,  888. 

in  indictment,  838,  428. 

rSANE  ASYLUM.    See  Priyatb  LrsAira  Asylum. 

removal  of  prisoners  to  asylum  for  insane  criminals,  721. 

rSANE  PERSONS.    See  Lunatics. 
unlawful  confinement  of,  524. 

cannot  be  tried,  sentenced  or  punished  while  in  that  state,  674,  720. 
when  excused,  and  when  not  excused,  from  criminal  liability,  571. 
removal  of,  to  asylum  for  insane  criminals,  721. 
transfer  from  penitentiary,  721. 
confined  on  other  than  civil  process,  721. 
acquitted  of  misdemeanor  on  the  ground  of  insanity,  721. 

rSANITT.    See  Idiots  ;  Lunatics  ;  Pbbsons  Capablb  of  CoMMimira  Crdcbs. 
when  an  exemption  from  punishment,  570. 
defense  of,  572,  573. 

when  found  by  commissioners,  is  presumed  to  continue,  572. 
tests  of,  572,  758. 

question  of,  how  tried,  when  prisoner  is  alleged  to  be  a  lunatic,  720. 
partial,  573,  574. 

verdict  of,  in  case  of  ''irresistible  impulse,"  573. 
insane  delusion,  573. 
moral  insanity  not  a  defense,  573. 
insane  impulse,  575. 
voluntary  or  acquired,  577. 

drunkenness  or  intoxication,  574,  577. 

is  no  excuse  for  crime,  577,  578,  579,  580. 

while  it  continues,  a  person  is  responsible  as  a  moral  agent,  578. 

but  if  insanity  follows  as  a  consequence  of  the  vice,  he  is  no  longer 
amenable  for  his  acts,  578,  580. 

may  be  considered  in  determining  purpose,  motive  or  intent,  579. 

proof  of,  to  explain  motive  or  conduct,  579. 

no  defense  where  a  homicide  is  committed  without  provocation,  580. 

when  it  produces  insanity,  580. 

proof  of  it  must  be  confined  to  the  time  of  the  act,  or  immediately  pre* 
vious,  580. 
evidence  to  prove  insanity,  572-3,  580  to  585. 
preliminary  inquiry  as  to,  585,  587,  721,  722,  758. 
feigning,  and  refusing  to  plead,  585. 
plea  of,  when  to  be  presented,  586,  587,  720-2. 
acquittal  on  the  ground  of ;  disposition  of  prisoner,  587,  721. 
inquiry  into  mental  condition  or  prisoner,  720. 

commission  to  inquire,  by  whom  to  be  appointed,  720. 
duty  of  commissioners,  721. 
removal  to  asylum  for  insane  criminals,  721. 
transfer  from  penitentiary,  721. 
special  verdict,  on  acquittal  for,  721. 
t^  of,  when  set  up  to  prevent  a  trial,  723,  758. 

when  alleged  as  a  aefense  to  an  indictment,  723. 
of  convict ;  impaneling  juiy  to  try,  821. 

rSOLVENCY.    See  Fraudulbnt  Insolvbnciiis,  &c. 

reOLVENT  DEBTORS, 

concealing  estate  by,  442. 

concealing  and  not  disclosing  to  court  debts,  &c.,  collected,  or  transfers  of 

propeKy,  442. 
concealment  of  effects,  omissions  to  disclose,  and  other  firauds,  by,  501. 

rSTRUMENTS, 

what  may  be  acknowledged,  875. 

seal  upon,  presumptive  evidence  of  consideration,  944. 

rSURERS.    See  Fbauds  on  Insubebs. 


Index. 

INSURRECTION, 

i*esi8tance  to  force  ordered  out  to  quell ;  aiding'  in  rescue  or  escape,  478. 

INTENT, 

evil,  when  necessary  to  be  averred  in  indictment,  710. 

when  it  must  be  proved,  843. 

how  proved,  844. 

when  it  may  be  inferred,  844-5. 

to  restore  property  stolen  or  embezzled*  no  defense  or  mitigation^  844. 

wicked  intent,  when  presumed,  439. 

when  not  indictable,  439. 

presumptive  evidence  of,  945. 

to  defraud,  when  made  out,  1276. 

INTENTION, 

not  indictable,  439. 

when  necessary  to  be  proved,  439,  440. 

in  treason,  439. 

INTEREST, 

rate  of^  upon  loans,  &c.,  491. 

taking  or  receiving  unlawfol  interest,  491-2. 

INTEREST  OF  WITNESS.    See  Evidbncb. 
what  will  render  him  incompetent,  893-4. 

must  be  some  legal,  certain  and  immediate  interest  In  the  event  of  the 

suit,  or  in  the  record,  &c.,  as  evidence,  893. 
liability  to  a  remote  action  or  prosecution,  893. 
having  wishes,  or  a  strong  bias,  on  the  subject  matter,  898. 
or  expectine'  some  benefit  from  the  result,  893. 
questions  of,  go  to  credit  rather  than  to  competency,  898. 
witness  believing  himself  interested,  893. 

INTERPRETER, 

how  to  be  sworn,  on  trial,  914. 

examination  of  deaf  and  dumb  persons  through,  914. 

INTERVENTION, 

to  prevent  the  commission  of  crime,  3. 
by  officers  of  justice,  3. 

by  requiring  security  to  keep  the  peace,  3. 

by  forming  a  police  m  cities  and  villages,  and  by  requiring  thdr  at- 
tendance m  exp>06ed  places,  3. 
by  suppressing  riots,  3. 
persons  in  aid  of  officers  justified,  3. 

INTIMIDATION, 

of  public  officer,  481. 

by  threats  or  foi*ce,  a  misdemeanor,  597. 

INTOXICATED  PERSONS.    See  Habitual  DBumcAKDS. 
prescribing  dangerous  medicines,  &c.,  464. 
arrest  and  punishment  of,  631. 

selling  or  giving  spirituous  liquors,  &c.,  to,  531, 1207. 
running  trains  and  boats,  554. 

INTOXICATION, 

in  public  places,  an  offense  against  excise  laws*  531, 1209. 

arrest  for,  531,  1209. 

how  punished,  531,  1209,  1210. 
by  grand  juror,  437. 

by  persons  running  trains  and  boats,  554. 
to  relieve  from  criminal  responsibility,  564. 
fining  or  commitment  for,  in  New  York,  968. 
when  it  disqualifies  one  as  a  witnesK,  891. 
if  voluntary,  does  not  exempt  offenders  from  punishment,  74. 
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rOXICA^TING  LIQUORS.    See  Yioultiovb  of  £xoi8B  Law. 
adulterating,  520,  582,  498,  519. 

importing  or  selling  adulterated  liquors,  a  misdemeanor,  682. 
sales,  &c.,  of,  on  election  days,  532. 

FRUDING  OR  SQUATTING, 

upon  land  within  the  bounds  of  an  incorporated  dty,  a  misdemeaaor,  4849  ^59. 

!iow  punished,  434,  460. 
owner  of  land  may  remove  or  abate  structure,  434,  460. 

FRUSION, 

unlawAil  intrusion  on  lands  within  the  bounds  of  a  dty  or  village»  a  misde- 
meanor, 658. 
into  public  office,'  a  misdemeanor,  648. 

lUBS  OF  FACT.    See  Gbneral  Ibsub  ;  IvDionooiT. 
defined,  473. 
how  tried,  and  in  what  county,  742. 

J. 

[L.    See  CoDKTT  Jail. 

discharge  from,  on  habeas  eorpusy  1119. 
breaking,  and  escaping  therefrom,  862-8. 
attempting  to  escape  from,  868. 

CLER, 

duty  and  liability  as  to  persons  committed,  1118-19. 
when  to  present  lists  of  prisoners,  687. 

3FAILS, 

statutes  of,  do  not  extend  to  criminal  proceedings,  811. 

LNDER.    See  Indictmbnt. 

of  defendants,  in  indictment,  713. 
of  offenses,  714. 
•  of  counts,  in  indictment,  716,  717,  718. 

[NT  STOCK  ASSOCIATIONS.    See  Fbaudulbht  Ivsolvbhciis  bt  Cobforations^ 

&c. 

[NT  STOCK  COBIPANIES, 

issue  and  sale  of  false  or  fraudulent  certificates,  stock,  or  fiidse  or  fraudulent 
bonds,  &c.,  379. 
signing,  &c.,  without  authority,  with  intent  to  issue,  379. 

JRNALS  OF  THE  LEGISLATURE, 

are,  in  general,  evidence  of  the  facts  stated  therein,  867. 
may  be  proved  by  examined  copies,  867. 
printed  journals  not  evidence,  867. 

DGE.    See  Indictmbnt  (trial), 

charge  and  instructions  to  jury,  788-9. 
as  to  matters  of  law,  793. 
as  to  questions  of  fact,  793. 
erroneous  ruling ;  exceptions  to,  w;hen  not  available  on  appeal,  789. 

DGES, 

when  not  to  sit,  620. 

when  not  to  practice,  or  to  have  partner  practicing,  620. 

to  hold  no  other  office,  620. 

DGMENT ;  SENTENCE.    See  Abrbst  of  Judombht  ;  ExBCunov  of  Judombbt  ; 

InDICTMBNT  ;    PuiriSHMBVTS. 

at  eo^nmon  law,  and  by  atatuUt 

presence  of  defendant ;  when  necessary,  806. 
when  to  be  given,  806. 
by  what  court,  807. 
pronouncing  sentence,  807. 
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JUDGMENT ;  BENTENCR—Cantinued. 

prisoner  to  be  aaked  for  reaaons  against,  807. 
this  must  appear  on  the  record,  807. 
what  reasons  he  may  urge,  807. 

mallei's  in  arrest  of  judgment*  807* 

form  of  sentence,  808,  809,  810,  814. 

Joint  sentence  on  several,  809. 

on  conviction  for  two  or  more  ofifenses ;  imprisonment, 

cumulative  sentences,  809. 
form  of  judgment,  Hl'A,  814. 
judgment  generally ;  punishment,  814  to  817. 

cruel  or  unusual  punishments,  816. 
by  supreme  court,  on  conviction  at  sessions,  818, 1265. 
fbr  fine,  without  imprisonment,  813,  816. 

on  conviction  for  offenses  subject  to  two  distinct  punishments,  814. 
requiring  surety  of  the  peace,  815. 
sentence  of  imprisonment  in  state  prison  for  term  less  than  for  life,  810. 

for  life,  810. 

cannot  be  for  less  than  one  year,  810. 
insane  persons  not  to  be  sentenced  or  punished,  816. 
punishments  prescribed  by  the  common  law,  for  certain  statutory  offenses, 

for  punishment  of  which  no  provision  is  made,  are  prohibited,  816. 
effect  of  sentence  of  impi*isonment  in  state  prison,  810. 
forfeitures  on  conviction  abolished,  816. 
record  of  judgment ;  by  whom  to  be  made  up,  817. 

when  it  may  be  made  up,  817. 

must  be  signed  by  judge,  817. 
entering  in  minutes,  817. 
entry  of  judgment,  how  compelled,  818. 

statement  of  offense  to  be  made  by  district  attorney  for  clerk,  818. 
duty  of  clerk  to  make  out  and  certify  a  transcript  of  the  entries  in  his 

minutes,  of  convictions  and  sentences,  818. 

must  send  copy  of  transcript  to  secretary  of  state,  818. 

copy  of  transcript,  when  evidence  of  con\'iction,  818. 
judge  must  send  statement  of  conviction,  &c.,  to  governor,  818. 
copy  of  clerk's  minutes,  &c.,  how  far  evidence  of  conviction,  818. 
authority  of  sheriff  to  execute  judgment,  818. 
under  Coc^  of  CfrimincU  Procedure^ 

time  for  pronouncing  judgment  must  be  appointed  by  court,  806. 

what  time  to  intervene,  807. 
appearance  for  judgment ;  personal  presence,  805. 

when  defendant  is  in  custody,  805. 

how  brought  before  the  court,  when  he  is  on  bail,  805. 
bench  warrant ;  when  to  issue,  805. 

form  of,  806. 

service  of,  806. 

duty  of  officer  upon,  806. 
arraignment  for  judgment,  807. 

defendant  must  be  asked  whether  he  has  any  legal  cause  to  show 
against  rendition  of  judgment,  807. 
what  mav  be  shown,  808. 
if  no  sufficient  cause  shown,  judgment  to  be  pronounced,  808. 

court  may  summarily  inquire  into  circumstances  in  aggravation  or 
mitigation  of  punishment,  808. 

judgment  to  pay  fine,  808. 
no  person  punishable  but  on  legal  conviction,  &c.,  815. 
judgment  roll ;  what  constitutes,  817. 
under  Code  of  Civil  Procedure, 

punishment  of  misdemeanors  created  by  that  co<le,  816. 

as  to  disqualification  of  witness  by  conviction,  817. 
under  Penal  Code, 

limit  of  fine,  when  not  sx)ecified,  is  9500,  800,  815. 

imprisonment  on  two  or  more  convictions,  810. 
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JUDGMENT;  BESTENCE-^Continued. 

duty  of  court  to  determine  and  impose  the  punishment  prescribed  hj 

certain  sections,  815. 
punishment  of  crime  left  undetermined  between  certain  limits,  815. 
of  felonies,  when  not  fixed  by  statute,  815. 

of  misdemeanors,  when  no  other  pimishment  is  specially  pre- 
scribed, 816. 
on  appeal,  832.    See  Afpbal. 

of  court  of  sessions,  on  appeal  from  courts  of  special  sessions,  1264. 
of  supreme  court,  on  app^  from  court  of  sessions,  1266. 
is  final,  1266. 

proceedings  to  carry  into  effect,  1266. 
execution  of  judgment.    See  ExBOunoor  of  Judomeht. 
of  a  court  of  special  sessions,  1053, 1247. 

JUDGMENT  RECORD,  817. 

JUDGMENT  ROLL, 

what  constitutes,  817. 

JUGGLERS,  AND  THE  EXHIBITION  OF  SHOWS, 

what  exhibitions  or  performances,  for  gain  or  profit,  are  prohibited  by  statute. 
1165. 
penalty  for  violation,  1166. 

circus  performers,  when  liable  to,  1166. 
what  exhibitions,  without  license  first  obtained,  are  prohibited,  1166. 

license,  how  obtained  and  what  it  must  contain,  1166. 
certain  amusements  forbidden  until  licensed,  1165.    See  Places  of  Pubuc 

Amusbmbitt. 
by  the  Code  of  Criminal  Procedwre,  jugglers,  common  showmen,  and  mounte- 
banks, &c.,  are  classed  among  (Ssorderly  persons,  1166.    See  Disor- 
derly Persons. 
performances  by,  on  Sunday,  are  forbidden,  1184. 

JURISDICTION.    See  Criminal  Courts,  &c.  ;  Criminal  Jdrisdiction. 
and  see  the  several  courts,  under  their  proper  titles. 

of  justices  of  the  peace,  in  criminal  cases.    See  Justices  of  the  Peace,  and 
the  various  offenses. 

JURISPRUDENCE,  1. 

JUROR, 

definition  of,  546. 

having  knowledge  of  any  fact,  must  declare  it  in  court,  792,  886. 

must  'be  sworn  and  examined  as  a  witness,  792,  836. 
proceedings  where  he  becomes  unable  to  peiform  his  duty,  792, 
promising  a  verdict,  351. 
accepting  bribe,  351. 

improperljr  influencing,  or  attempting  to  influence,  351. 
cannot  testify  as  to  misconduct  of  jury,  907. 

JURORS.    See  Indictment  (triaZ), 
attempting  to  corrupt,  460. 
improper  conduct  in,  460. 

in  di*awing,  461. 
qualifications  of,  744. 
cnallenges  to,  447,  751. 
in  New  York  city,  745. 

commissioner  of,  745. 
in  courts  of  special  sessions,  1245-6-7. 
on  preliminary  inquiry  as  to  insanity,  720. 

oath  to,  721. 

JURY.    See  Courts  of  Specul  Sessions  ;  iNDicrMBNT. 
who  constitute,  745. 
how  far  judges  of  the  law,  746. 
challenges  to,  747,  750. 
in  cases  of  libel,  may  determine  the  law  and  the  tsjci^  793. 

.■V 


IHDIX. 

JURY— CanHnued, 

in  all  other  cases,  court  decides  questions  of  law,  793. 
may  find  a  general  verdict  wluch  includes  questions  of  law,  as  well  as  of  Ikct, 
793. 

but  are  bound  to  receive  as  law,  what  is  laid  down  as  such  by  court,  793. 
how  to  be  charged,  as  to  questions  of  law  and  of  facU  793. 
may  decide  in  court,  793. 

or  retire,  in  custody  of  officers,  793. 
oath  of  officei-s,  798. 
rooms  and  accommodations  for,  after  retirement,  798. 

food  and  lodging,  794. 
what  papers  they  may  take  with  them,  794. 
may  return  into  court  for  information,  794. 
after  agreement,  must  be  brought  into  court,  794. 
discharge  of,  before  agreement,  794,  766. 

reason  for  discharge,  794. 

by  final  adjournment,  794. 

if  all  do  not  appear  after  agreement,  794. 

in  that  event,  cause  may  be  tri^  again,  794,  796. 
judge  may,  with  assent  of  defendant,  permit  jury  to  separate,  before  delivery 

of  charge,  796. 
eflfect  of  irrcjgularities  in  the  working  of  machinery  for  procuring  jurors,  795. 
receiving  evidence  out  of  court,  when  ground  for  new  trial,  836. 
in  courts  of  special  sessions,  1244, 126£ 

JUSTICES  OF  THE  PEACE.    See  Magibtbatbb  ;  Pouob  JusncBS.  &c. 
A.  At  common  law  and  by  statute^ 

L  Offiob  of  Jdsticb  of  thb  Pbaob, 
its  nature  and  antiquity,  967-8. 
qualifications  for,  958. 

no  property  qualification  is  required,  969. 
must  reside  in  the  town  for  which  he  is  chosen,  969. 
and  be  an  elector  thereof,  969,  981. 
district  attorney  cannot  act  as  justice,  959. 
i»  tawvu;  how  choseut  969. 

must  be  elected  at  annual  town  meeting,  969,  961. 
number  of,  959,  961-2. 

are  divided  into  four  classes,  and  one  elected  annually,  959. 
term  of  office,  959. 

where  more  than  one  is  elected,  961. 
on  election  to  fill  a  vacancy,  959,  960. 
on  erection  of  a  new  town,  959,  960. 

justices  residing  therein  to  be  deemed  justices  thereof 

960. 
notice  of  meeting  to  determine  classes,  960. 
classes  how  determined,  960. 
neglect  to  attend  drawing,  960. 
certificate  of  such  drawincp,  960. 
election  for  unequal  terms,  960. 
classification ;  ballots,  960. 
who  deemed  elected  for  four  years,  961. 
duty  of  presiding  officers,  961. 
determination  by  lot,  961. 
vacancies,  961. 

when  to  be  filled  by  appointment,  961. 
filing  appointment,  961 . 
where,  by  the  erection  of  a  new  town,  or  the  annexing  of  a 
part  of  one  town  to  another,  there  are  more  than 
four  justices  in  a  town,  961. 
or  a  town  is  deprived  of  one  or  more  Justices,  962. 
when  to  enter  on  their  duties,  961. 

when  elected  to  supply  vacancies.  961 
election  of,  in  counties  containing  mora  than  300,000  inhabitants, 
962. 

1890 


IlfDBX. 

mCES  OF  THB  FEJlCE— Continued. 

term  of  persons  elected  to  supply  vacancies,  when  it  com-' 
mences,  9(51-2. 
certificate  of  election,  961. 
in  eitieSf  the  number  varies,  according  to  special  statutes,  962. 
in  Albany,  962. 
in  New  York,  962. 
in  Schenectady,  963. 
in  Troy,  963. 
in  incorpurated  friUages^  968. 

jurisdiction,  powers  and  duties,  under  act  of  1870  (ch.  291),  and 
act  of  1875  (ch.  386),  963. 
oath  of  ojflce  of  justice,  965. 

constitutional  oath ;  form  of^  965. 
^en,  and  before  whom,  to  be  taken,  970. 
must  be  filed  in  the  ofilce  of  county  derk,  971. 
within  what  time,  971. 

duty  of  count;^  clerk,  in  case  of  neglect  to  file»  971. 
penalty  for  ofliciating  without  having  taken,  971. 
validitv  of  acts  of  justice  who  has  not  qualified,  971. 
secwrUy  to  be  given  by  justices,  971. 
form  and  condition  of,  971-2. 
by  whom  to  be  approved,  971-2. 
must  be  filed  in  ofilce  of  the  clerk  of  the  dty  or  town,  before 

entering  upon  discharge  of  official  duties,  972. 
certificate  of  fihng  of  bond  with  county  clerk  must  be  produced  to 

officer  before  whom  oath  is  taken,  972. 
consequences  of  neglect  to  file  certificate,  972. 
liability  of  obligors,  upon  bond,  972. 

penalty  for  acting  without  having  executed  and  filed  bond,  972. 
temure  of  Vie  offxse^  973. 
term  is  four  years,  973. 

when  it  commences,  and  its  duration,  973. 
where  more  than  one  justice  is  elected  at  the  same  time,  973-4. 
determination  of  term  by  lot,  within  12  days,  973. 
vihen  the  ojfloe  becomes  vacant,  974. 

when,  and  how,  vacancy  may  be  supplied  by  appointment,  974, 
975. 
term  of  office  of  appointee,  974. 
appointment,  where  to  be  filed,  975. 
vacancy  caused  by  the  erection  of  a  new  town,  or  the  annexing 

of  part  of  one  town  to  another,  how  supplied,  975. 
justice  elected  to  supply  a  vacancy,  &c.,  may  take  the  oath  and 

enter  upon  his  duties,  forthwith,  975. 
who  deemed  elected  to  fill  vacancy,  975. 
vacancies  in  counties  containing  over  300,000  inhabitants,  how 

filled ;  term  of  office,  975. 
if  vacancy  is  caused  by  death  of  incumbent,  or  his  removal  from 
the  county,  &c.,  county  clerk  to  give  notice  to  governor,  976. 
vacancy  by  resignation.  976. 
resignation  of  the  o^ice.    The  office  of  justice  may  be  resigned,  and 
thereupon  it  becomes  vacant,  976. 
must  be  made  to  the  supervisor  of  the  town,  976. 
who  may  accept  resignations,  976. 
appointments  to  fill  vacancies  caused  by,  976 
filing  certificate  of  appointment,  976. 
term  of  office  of  appointees,  976. 
removal  from  office,  976. 

provided  for  by  constitution  and  statutes,  976. 
by  supreme  court,  at  general  term,  976. 
notice  of  charges,  and  opportunity  to  be  heard,  976. 
causes  of,  to  be  assigned  in  order  of  removal,  976. 
liability  of,  to  prosecution,  for  official  acts,  977. 

distinction  between  ministerial  and  judicial  acts,  977-8. 
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not  liable  for  unintentional  mifltakea  made  throngh  error  in  judg- 

ment»  977. 
but  is  liable  if  he  acts  malidooslv,  partially  or  tyrannically,  977. 
for  errors  while  actings  nunisteriallv,  he  is  hable,  although  no  cor- 
rupt motives  are  assigned,  977. 
,  when  liable  to  indictment,  977,  978. 

acts  ministerially  in  issuing  a  criminal  warrant  and  deliver- 
ing it  to  an  officer  to  be  executed,  977. 
when  he  acts  judicially,  no  action  aranst  him,  if  he  has  juris- 
diction of  the  subject  matter,  977. 
if  he  has  no  jurisdiction,  and  undertakes  to  act,  his  acts  are 

coram  ncnjudiee,  and  he  is  liable  as  a  trespasser,  978. 
but  if  he  has  jurisdiction,  and  errs  in  the  execution  of  it,  the 

act  is  voioable  only,  978. 
for  issuing  warrant  of  arrest,  1087. 
fees  qfi  in  critnifuu  cases, 

when  acting  singly ;  amount  of,  978. 

how  audited  and  allowed,  978-9,  980. 
when  town,  city  or  county  charges,  978-9,  980. 
appeal  from  audit  and  allowance,  979,  980. 
how  assessed,  levied  and  collected,  979, 980. 
taking  beyond  the  amount  allowed  by  law,  prohibited,  980. 
in  incorporated  villages,  980. 
as  members  of  courts  of  special  sesnons,  980. 
when  associated  in  cases  oi  bastardy,  981. 
fees  for  services  under  laws  of  United  States,  999. 
IL  JuBiSDionoK,  in  criminal  cases, 

local  limits  thereof,  in  reference  to  the  residence  of  the  justice,  981. 
must  reside  in  town  for  which  he  was  chosen,  981. 
if  he  removes  from  the  town,  he  forfeits  his  office,  981. 
not  confined  to  such  town,  but  extends  to  every  part  of  the 

county,  981. 
cannot  act  out  of  the  county,  982. 

nor  in  any  district  within  the  county,  possesung  a  separate  juris- 
diction, 982. 
in  criminal  cases,  considered  as  county  officers,  981-2. 
may  be  enlarged  or  contracted  by  the  erection  or  divifflon  of 
counties,  982. 
in  incorporated  villages,  963,  982,  983. 

with  respect  to  the  nature  of  the  offense,  and  to  the  place  where  com- 
mitted, 983. 
for  certain  piii*poses,  is  unlimited,  983. 
as  to  the  place  where  committed,  983. 
where  offense  is  committed  in  one  county  and  offender  escapes  to 

another,  983. 
felony  committed  on  the  high  seas,  983. 
crimes  committed  in  foreign  countries,  983-4. 
offenses  against  the  United  States,  984. 
fugitives  from  justice  in  other  states  and  territories,  984. 
warrant  cannot  be  executed  out  of  justice's  own  county,  tmless 

indorsed,  986-7. 
offense  committed  on  the  boundary  of  two  counties,  or  within  500 
yards,  987. 
priority  of  jurisdiction,  987. 

all  of  the  justices  of  each  county  are  equal  in  authoritpr,  987. 
attaches  to  the  justice  first  having  possession  and  cognizance,  987. 
to  the  exclusion  of  all  others,  987. 
exceptions,  987. 

in  general,  person  airested  to  be  taken  before  the  justice 
who  issued  warrant,  988. 
when  he  may  be  eaiiaed  before  a  magistrate  of  another 
town  or  city,  989. 
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magistrate  issuing  warrant  does  not  lose  jurisdiction  in 
such  case,  989. 
limitation  as  to  time  for  receiving  complaintSy  issuing  warrants,  &c., 
989,  990. 
rule  where  time  is  fixed  by  statute  for  "  prosecuting,"  or  "  con- 
viction," 990. 
time,  how  computed,  990. 
nmnber  of  justices  reqnh^  to  act,  991. 

a  justice  acts  singly,  or  in  connection  with  other  justices,  991. 

distinction  between  judicial  and  ministerial  acts,  991. 

when  an  authority  is  conferred  upon  two,  it  may  be  executed  by 

a  greater  number,  991. 
but  an  authonty  given  to  two  cannot  be  exercised  by  one,  alone, 

991. 
a  special  statute  authority  must  be  pursued  exactiy,  991. 
jMurticuIar  description  of  justices,  991. 

when  authonty  is  given  to  one,  others  are  excluded,  991. 
as  where  the  statute  says  the  neirt  justice,  991. 
or  a  justice  residing  in  a  county,  991. 
where  a  statute  says,  justices  in  or  near  the  place,  any  justice  of 

the  county  may  act,  991-2. 
when  any  two  justices  of  a  county  are  empowered  to  make  an  in- 
quiry, and  **  such  justices  "  to  make  an  order,  both  acts  must 
be  done  by  the  same  two,  992. 
exercise  of  authority,  whether  discretionary  or  imperative,  992. 
when  the  word  may  to  be  construed  as  shall,  992. 
discretion  defined,  992. 
mandamus  to  compel,  992. 
consent  will  not  confer  jurisdiction,  993. 
m.  DuTT  AND  AuTHORiTT  OF  JufiTiCBS,  in  criminal  cases,  993. 
they  act  either  ministerially  or  judicially,  994. 
how  ministerially,  994. 
how  judicially,  994. 
liabiuty,  in  either  capacity,  994. 
not  to  act  in  their  own  case,  994-5. 

unless  the  offense  amounts  to  a  contempt,  995. 
as  conservators  of  the  peace,  995,  1017. 

may  apprehend  person  committing  a  felony  or  breach  of  the 

peace,  in  his  presence,  9r  5. 
when,  on  his  own  view,  he  may  order  an  offender  into  custody  of 
a  constable,  for  safe  keeping,  995. 
or  in  suppressing  riots  or  affrays,  995. 

may,  upon  his  own  view,  order  an  arrest  by  others,  995, 1073. 
when  he  can  arrest  without  warrant,  60,  995. 
cannot,  without  warrant,  authorize  the  arrest  of  any  person  for 

an  affray  out  of  his  view,  995. 
yet  he  may  make  his  warrant  to  bring  the  offender  before  him,  to 

give  sureties  for  the  peace,  995. 
when  presiding  at  a  town  meeting,  he  may  make  a  parol  order 

for  the  removal  of  a  disorderly  person,  996. 
may  arrest  for  an  affray  in  his  own  view,  but  not  after  it  is  over, 
996. 
or  may  issue  a  warrant  for  the  arrest  of  the  offenders,  of  his 

own  motion,  at  any  time  within  24  houi*s,  996. 
but  for  a  misflemeanor  committed  in  his  view,  a  justice  can- 
not pui*sue  the  offender  and  arrest  him  outside  of  his 
jurisdiction,  996. 
may,  of  his  own  authority  and  without  warrant,  arrest,  in  all 

cases  where  a  constable  may  do  so,  996. 
when  he  may  bi-eak  open  doors  to  preser\'e  the  peace  or  to 

take  affrayers,  996. 
cannot  arrest  and  <letain  an  offender  until  complaint  shall  be 
made  against  him,  996. 
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in  suppresBing  riots,  unlawful  assembliefl,  &c.»  997. 

may  command  assistance,  997. 
in  preventing  riots,  997. 
authority  under  laws  of  the  United  States,  998. 

is  merely  ministerial ;  have  no  judicial  power,  998. 
duty  as  to  stolen  property,  999. 
in  respect  to  search  warrants,  1000. 
constitutional  provisions,  1000. 
warrant  may  authorize  the  searching  of  a  house,  Ac,  in  the 

night-time,  1001. 
for  child  concealed  by  Shakers,  1001. 
for  articles  pawned,  1001. 
for  nmlt  liquor  casks,  &c.,  1001. 
for  obscene  literature,  &c.,  1001. 
for  books  and  papers  in  hands  of  a  public  officer,  1001. 
for  branded  or  stamped  bottles,  &c.,  1001. 
for  gambling  table,  device  or  apparatus,  &c.,  1001. 
cruelty  to  animals,  1001. 

must  be  executed  by  a  public  officer,  not  by  a  private  dtizen, 
1003. 

groperty  tnust  be  capable  of  being  stolen  or  embezzled,  1005. 
)  what  officers  to  be  directed,  1005. 
must  particularly  describe  place  to  be  searched,  1005. 
ground  for  isstiing,  1005. 
oath  of  complainant,  1006. 
if  issued  without  probable  cause,  justice  liable  to  action  by  party 

i^grieved,  1(K)6. 
fio  if  issued  without  a  proper  oath,  or  without  describing  gooda 

and  place,  1006. 
duty  of  officer  in  executing,  1006-7. 
warrant  directing  a  search  in  a  particular  house,  will  not  justify 

a  search  in  another,  1007. 
when  officer  may  break  open  outer  doors,  or  boxes,  1007. 

previous  notification,  demand  and  refiisal*  1007. 
when  property  to  be  restored,  1007. 

wnen  to  be  delivered  to  owner,  1007. 
in  respect  to  criminal  contempts,  1009-10. 
judgment,  how  reviewable,  1010. 
power  of  commitment  for,  1010-11. 
taking  dying  declarations,  1011. 

they  should  be  reduced  to  writing,  lOlL 
but  need  not  be  upon  oath,  1012. 

declarant  should  not  only  be  in  danger,  but  aware  of  it,  and 
without  expectation  of  recovery,  1011. 
right  to  search  prisoners,  1013. 
duty  under  the  act  '*  more  effectually  to  suppress  gamblimr,"  1018. 

Sower  to  apprehend  offender  is  incident  to  jurisdiction  of  offense,  1024. 
uty  in  preventing  running,  trotting,  &c.,  of  horses  or  other  ani- 
mals, 1174. 
apprehending  disturbers  of  religious  meetings,  1176-7. 
IV.  I^ocBBDiKGS  BSFORB  JusTiCBS  OF  THB  Pbacb,  in  Criminal  cases,  1017. 
are  divided  into  four  general  heads,  1015. 
to  prevent  the  commission  of  crimes,  1017. 

surety  of  the  peace ;  defined,  1017.    See  Subbtt  of  thb  Pbacb. 
surety  for  good  behavior ;  defined,  1023.    See  Suhbtt  fob  Gtood 
Bbhaviob. 
eomplatTUs  for  the  arrest  and  examination  of  offenders,  1024.    See 

Complaints. 
warrants  of  arrest  for  examination,  1037.    See  Wabrabts  of  Abbbbt. 
arrest   under  magistrate's   warrant,    for   examination,    1058.    See 

Abbbst. 
execution  and  return  of  procesSf  1058.    See  Arbbst. 
eaDaminotiou  ot  offondsc^,  1083,     See  Examutatiov  of  Offbhdi 
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oomiMtinent  of  ofifender,  for  further  ezaminatioo,  or  fortriaL    See 

COMMmfBHT. 

eomanibnenb  for  trial,  1111.    See  Commxtmbitt. 

letting  offeTiders  to  hcM^  1120.      See  Bail;    Ikdictmbnt;    Lbttotci 

Offbndbbs  to  Bail. 
taHdng  reoogfmanoeB.    See  RnooaKizAiroBS. 
taking  dyiiig  decUuutions,  1011.    See  Dtikq  Dbclabations. 
duty  as  to  stolen  or  embesaled  property.    See  Pbopbbtt. 
summaary  convictions  before  them,  1015.    See  Summabt  ComriCTioirs. 
trials  b^ore  them  as  members  of  courts  of  special  sessions.    See  Coubts 

OF  SpBOIAL  SBB8IOK8. 

B.  Under  the  Code  of  Criminal  Procedwre^ 
lustices  are  magistrates,  958.  * 

justices  of  the  peace,  police  justieeB,  &c.,  are  removable  by  supreme 
court,  ttt  general  term,  97&-7. 
but  camiot  be  impeached,  977. 
duty  and  authority  in  respect  to  fugitives  from  justice,  984. 
jwrisdAction  in  respect  to  place  where  offense  was  committed,  987. 

crime  committed  on  boundary  of  two  or  more  counties,  or  within  500 

yards,  987. 
crime  on  board  a  vessel,  987. 
pricrity  of  Jurisdictionf  between  magistrates,  988. 

warrants  of  arrest,  issued  by  magistrates  other  than  judges,  988. 
indorsement  on,  for  service  in  another  county,  988. 
before  what  magistrate  person  arrested  to  be  taken,  988. 
when  magistrate  issuing  the  warrant  is  unable  to  act,  989. 
when    depositions  taken   by  one  magistrate  must  be  sent  to 
another,  989. 
limitation  of  jurisdiction,  as  to  time,  989. 

time  of  commencing  criminal  actions,  989.    See  CRnmrAL  AonovB. 
duty  and  authority  as  conservators  of  the  peace,  996. 

to  conmiit  for  an  offense  committed  in  his  presence,  996. 
duty  as  to  property  stolen  or  embezzled,  999. 

where  it  is  in  custody  of  a  peace  officer,  999. 
order  for  its  delivery  to  owner,  999. 
when  it  comes  into  custody  of  magistrate,  999. 
duty  and  authority  in  re8X)ect  to  search  vjarrants,  1000. 
search  warrant  defined,  1002. 

upon  what  grounds  it  may  be  issued,  1002. 
can  be  issued  only  upon  probable  cause,  supported  by  affidavit, 
1002. 
complainant  and  his  witnesses  to  be  first  examined,  on  oath,  1002. 
depositions,  what  to  contain,  1002. 
when  magistrate  to  issue  warrant,  1002. 
form  of  the  warrant,  1003. 
must  be  directed  to  a  peace  officer,  1005. 
b^  whom  served,  1003, 1005. 

direction  for  service,  and  service  in  the  night-time,  1003. 
within  what  time  to  be  executed  and  returned,  1003. 
officer  to  give  receipt  for  property  taken,  1004. 
property,  when  dehvered  to  magistrate,  how  disposed  of,  1004. 
return  of  warrant,  and  delivery  to  magistrate  of  inventory  of 

property,  1004. 
copy  of  inventory,  to  whom  to  be  delivered,  1004. 
testimony ;  when  to  be  taken,  1004. 

how  taken  and  authenticated,  1004. 
person  and  premises  of  habitual  criminal  liable  to  search,  1004. 
malicious  procuring,  a  misdemeanor,  1006. 
misconduct  of  officer,  in  executin^^,  a  misdemeanor,  1006. 
officer  may  break  open  door  or  window,  to  execute,  1007. 

or  to  liberate  person  acting  in  his  aid,  or  for  his  own  libera- 
tion, 1007. 
property,  when  to  be  returned,  1008. 
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retom  to  be  made  to  court  of  Bessions,  &c.,  1008. 
duty  and  authority  in  respect  to  criminal  C(mtempt8f  1009. 
disobedience  to  subpoena,  1009. 
refusal  to  be  sworn,  or  to  testify,  1009. 
right  to  search  prisoners,  1013.    See  Sbabch. 
may  proceed  against  gainJblera  as  disorderly  persons,  1014. 
C.  Under  the  PenaL  Code^ 

search  warrant ;  maliciously  procuring,  a  misdemeanor,  1006. 
misconduct  of  officer,  in  executing,  a  misdemeanor,  1006. 
.  duty  and  authority  of  justice,  in  respect  to  criminal  contempts,  1009. 
this  Code  does  not  affect  any  power  conferred  by  law  upon  any 
tribunal  or  officers  to  impose  or  inffict  punishment  for  a  con- 
tempt, 101%. 
seizure  of  ^[ambhng  implements  authorized,  1015. 
disposition  of  implements,  by  mag^trate,  1016. 
implements  to  be  desti^yed,  upon  conviction,  1015. 
buying  demands  by,  for  prosecution,  445. 
promising  rewards  for  claims  delivered  for  collection,  445. 
IX  Under  the  Coda  of  CimL  Procedure, 

fees  of  justices,  in  criminal  cases,  981. 
power  to  punish  for  criminal  contempts,  1009. 
in  whiat  cases,  and  for  what  act^  1009. 
no  power  in  any  other  cases  than  those  enumerated,  1009. 
^  warrant  of  arrest,  1010. 
"^  punishment,  1009. 
commitment  for  non-payment  of  fine  ;  discharge,  1009. 
warrant  of  commitment  for,  1010. 
record  of  conviction  for,  1010. 
justice's  docket,  or  a  transcript  when  evidence,  864. 
other  proof  of  proceedings  before  him,  864. 

JUSTIFIABLE  ACTS, 

act  done  in  defense  of  self,  or  another,  4. 
use  of  force  or  violence  in  cei*tain  cases,  4. 

JUSTIFIABLE  HOMICIDE,  22,  41  to  61.    See  Homigidb. 

K. 

KENO-TABLES, 

keepers  of,  when  punishable  as  disorderly  persons,  1154. 

KIDNAPPING,  &o., 

definition ;  punishment,  127. 

indictment,  where  triable,  127, 129. 

eifect  of  consent  of  injured  person,  128. 

selling  services,  128. 

removing  from  this  state  pei'sons  held  to  service  in  another  state,  128. 

penalty  imposed  on  judicial  officers,  128. 

accessaries  after  the  fact,  128. 

KILLING.    See  Homtcidb  ;  Manslauqhtbr  ;  Murdhb. 
in  a  deliberate  duel,  is  murder,  32. 
one  in  the  act  of  adultery,  32. 
by  persons  joining  to  do  a  felonious  act,  33. 
must  be  actual  to  constitute  murder,  34. 

but  it  is  not  necessary  that  death  should  be  caused  by  actual  violence,  86. 
an  infant,  in  ite  mother's  womb,  36. 
of  an  unborn  quick  child,  by  injury  to  the  mother,  36. 
an  alien  enemy,  within  the  state,  36. 
in  mutual  or  sudden  combat,  31,  32. 
when  not  murder  is  either  justifiable  or  excusable  homicide,  or  maosbiuffhter» 

41. 
by  officers,  in  overcoming  resistance,  42. 

after  reaatance  end^,  43. 
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in  dispersing  a  mob,  or  lioU  45,  55. 
by  private  persons,  in  sappressing  a  riot,  55. 

must  give  notice  of  their  intention.  55. 
by  officer  or  private  x>erson,  in  keeping  the  peace,  56,  66. 

KINGS    COUNTY, 

court  of  sessions  in,  639.    See  Coubt  of  GhuniRAL  Sbbsioitb,  Ac 

KNOWLEDGE  AND  INTENT, 

when  to  be  proved  as  laid,  843. 
how  proved,  843-4. 

KNOWING  WOMAN  WITHOUT  HER  CONSENT,  Ac. 

by  administering  any  substance,  liquid  or  narcotic,  to  prevent  resiBtance,  144 
having  carnal  connection  with  woman  intoxicated,  144. 
punishment,  144. 

L. 

LABELS.    See  Falsb  Labblb. 

LARCENY, 

defined,  264,  269,  279. 
is  either  simple  or  compound,  263. 
Hmple  larceny  defined,  264,  269. 
is  either  grand  or  petite  264. 
grand  larceny  defined,  265,  269. 

punishment,  269,  270,  280. 
petit  larceny  defined,  266,  269,  270,  441. 
second  offense  ;  indictment,  308. 

proof  of  attempts  to  commit  other  ofienses  of  Uke  character,  314. 
no  accessaries,  317. 
punishment,  441. 
what  constitutes,  269,  270,  279,  280,  281,  282,  309. 
common  law  principles  re8x>ecting  simple  larceny,  273. 

1.  The  taking,  278. 

must  be  either  actual  or  constructive,  273. 
actual,  what  constitutes,  273. 
constructive,  what  constitutes,  278  to  288. 

2.  The  carrying  away,  or  asportation,  289. 

3.  The  goods  taken ;  subjects  of  larceny,  269, 270, 271, 290  to  293. 

4.  The  owner,  293  to  296. 

5.  The  felonious  intent,  296  to  299. 
compound  larceny  defined,  263,  300,  301. 

taking  property  from  one's  house  or  person,  263,  300. 
stealing,  in  the  night-time,  from  the  person,  800,  301. 

from  a  house  or  ship,  &c.,  800. 

indictment,  301. 

punishment,  300,  301,  302. 
indictment ;  venue,  name  and  addition  of  defendant,  302. 
form  of,  for  grand  or  petit  larceny,  308. 
description  of  property  stolen,  803. 

certainty  to  a  conunon  intent  necessai^,  303. 

quantity  or  number,  quality,  description  and  value,  803. 

by  what  words  to  be  described,  304. 

bank  notes  or  bills,  304. 

drafts  or  bills  of  exchange,  304. 

promissory  notes,  305, 

how  different  kinds  of  propertv  to  be  described,  303,  304,  305. 

must  show  that  property  was  tne  subject  of  larceny,  305. 

must  state  that  property  was  the  "  goods  and  chattels  "  of  the  owner, 

305. 
value  of  property,  when  necessary  to  be  stated,  and  how,  305, 306, 308. 

when  property  is  of  different  kinds,  306. 

when  sufiacient  if  property  is  valuable  to  owner,  306. 


LARCENY— Cbn^nued. 

need  not  be  proved  as  laid,  306. 

commercial  paper,  public  securities,  evidences  of  debty  ftc»  806. 
description  of  the  owner,  when  necessary,  306. 
what  possession  in,  is  sufficient,  307. 
when  name  of  owner  is  unknown,  307. 
spe<dal  interest  in  property,  307. 
ownership  in  the  state,  307. 

in  county,  or  supeiintendent  of  the  poor,  807. 
in  a  "  body  corpoi*ate  '*  named*  308. 
in  a  partnership,  308. 

may  be  stated  m  diflerent  ways,  in  several  ooimt8»  SOS- 
taking  and  carrying  awav  must  both  be  stated,  807. 
how  to  be  stat^  and  by  what  words,  307. 
when  a  joint  taking,  307. 
for  two  offenses  committed  at  same  time,  308. 

acquittal  or  conviction  upon,  308,  309. 
joinder  of  counts,  308,  309. 
for  second  offense,  of  larceny,  308. 
evidence;  facts  necessary  to  be  proved,  309. 
taking  and  carrying  away,  309. 
felonious  intention,  309. 
of  the  goods  and  chattels  of  another,  309. 
in  case  of  a  bailment,  309. 
that  property  is  of  some  value,  309. 
existence  of  bank,  and  genuineness  of  bills  or  notes,  800. 
of  identity  of  property  stolen,  310. 
of  goods  being  found  m  defendant's  possession,  310. 
best  evidence  to  be  adduced,  310. 
of  owner,  when  necessary,  310. 
of  non-consent  to  taking,  310. 
secondaj*y  evidence,  when  admissible,  310,  311. 

possession  of  stolen  property ;  presumption  arising  from,  811,  812,  813. 
of  a  part  of  the  goods,  313. 

may  be  repelled  by  evidence  of  good  character,  313. 
felonious  intention,  how  far  a  question  for  jury,  313. 
what  sufficient  to  constitute,  313. 
must  exist  at  time  of  taking,  313,  314. 

property  obtained  by  stratagem,  process  of  law,  or  claim  of  right,  314 
nnOer  of  lost  gtx)ds,  concealing  or  appropriating  them,  277,  314. 
inference  of,  how  rebutted,  313,  314. 
attempts  to  commit  other  offenses  of  like  character,  314. 
proof  of  ownership,  315. 

what  possession  is  sufficient,  315. 

ownership  draws  after  it  the  possession,  316. 
where  prisoner  has  property  delivered  to  him,  816. 
property  of  partners,  315. 
time  and  place  need  not  be  strictly  proved  as  laid,  316. 
that  crime  was  committed  before  indictment  found,  &c.,  816. 

and  within  the  jurisdiction  of  court,  316. 
as  to  participation  in  theft,  as  principal,  316. 
of  a  former  conviction  for  the  same  offense,  816. 
of  value  of  part  of  the  articles  stolen,  316. 
verdictf  where  two  are  jointly  indicted,  316. 
cuxessarieSf 

may  be,  in  grand  larceny,  316. 

otherwise  in  petit  larceny,  317. 
one  may  be,  in  stealing  his  own  goods,  317. 

those  present,  aiding  and  abetting,  are,  at  common  law,  principals  in 
ond  degree,  317. 
larceny  under  the  Penal  Code, 
defined,  263. 

obtaining  money  or  property  by  fraudulent  draft,  266 . 
lost  property,  266,  277. 
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conversion  by  tmsteey  is  sach ;  how  punishedy  266. 

diBpoBition  of  fine,  267. 

remission  of  fine,  267. 
verbal  false  pretense  not  larceny,  267. 
is  divided  into  prand  larceny,  and  petit  larceny,  268,  270, 
ffrand  larceny  in  Ist  degree,  defined,  268.       • 

how  punished,  269. 
ffrand  larceny  in  2d  degree,  defined,  268. 

how  punished,  269. 
petit  larceny  includes  every  other  than  grand  larceny,  270. 

is  a  misdemeanor,  270. 
completed  and  unissued  instruments  property,  270. 
severance  of  fixtures,  &c.,  larceny,  271. 
bringing  stolen  goods  into  this  state,  larceny,  288. 
market  value  oi  property,  when  deemed  the  value,  290. . 
value  of  evidence  of  debt,  how  ascertained,  291. 

of  passenger  ticket,  291. 
intent  to  restore  property,  296. 
claim  of  title,  a  ground  of  defense,  297. 
property  stolen  in  another  state  and  brought  here,  269. 
assault  with  intent  to  steal ;  picki>ocket8,  301,  802. 
buying  or  receiving  stolen  property.    See  Burnra  or  RsoBiviira,  Ac 

LAWFUL  FORCB  OR  VIOLENCE, 

when  the  use  of  force  or  violence  is  not  unlawful,  4. 

LAWFUL  KBSISTANCE.    See  Rbsistaitcb. 

to  the  commission  of  a  crime ;  when  it  may  be  made,  and  by  whom,  3. 
by  the  party  about  to  be  injured,  3. 

to  prevent  a  crime  against  his  person,  8. 

to  prevent  the  taking  or  injuring  of  property  in  his  poflsession,  3. 
by  other  persons,  in  aid  or  defense  of  the  piurty  about  to  be  injured,  3. 

LEGISLATURE, 

preventing  the  meeting  or  organization  of,  548. 
disturbing,  while  in  session,  643. 
compelling  adjournment,  544. 
intimidating  a  member,  544. 

compelling  either  house  to  perform  or  omit  any  oflidal  act,  544. 
altering  draft  of  bill,  544. 
engrossed  copy,  544. 
bribery  of  members,  544. 
members  receiving  bribes,  545. 
witnesses  refusing  to  attend,  or  testify  before,  545. 
members  ;  what  disqualifies ;  punishment ;  forfeiture  of  office,  545. 
journals  of,  how  proved ;  when  evidence,  857. 
resolutions  of,  not  evidence,  857. 

power  to  pass  a  local  act,  fixing  the  punishment  of  a  crime,  816. 
may  change,  or  increase,  the  punislunent,  as  to  particular  localities,  816. 

LETTERS.    See  Maliciods  Annotahcb;  THRBATENnrG  Lbiters. 

openinpf,  reading  or  publishing  sealed  letter,  without  authority,  468,  472-3. 
of  a  third  person,  when  not  a(unissible  as  hearsav  or  derivative  testimony,  948. 
taking  away  from  another,  when  not  larceny,  292. 

LETTERS  OF  ADMINISTRATION, 

when  evidence,  and  how  proved,  861. 

LETTERS  PATENT, 
how  proved,  860. 

LETTING  OFFENDERS  TO  BAIL.    See  Bail;  IvDicnaDrr ;  RaoooinzAHOB. 
by  magistrates,  1120. 
at  oomitum  law.  and  by  sUxtvtey 
bail  defined,  1120. 

duty  of  magistrates,  generally,  in  taking,  1124-5. 
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to  refoae  or  delay  it,  in  a  proper  case,  ia  an  offenae  at  oommoii  law» 

1127. 
or  to  grant  it  where  it  ought  to  be  denied,  1129. 
not  bound  to  demand  it,  of  priaoner,  1190. 
may  commit,  if  not  tendered  by  prisoner,  1130. 
not  allowed  taa  prisoner  in  execution  on  a  judgment  or  conviction, 

1130. 
nor  between  conviction  and  judgment,  1130. 
at  common  law  justice  has  no  right  to  let  to  bail  after  indictment 

found,  1181. 
what  courts  and  officers  may  let  to  bail,  1180. 
amount  of,  must  be  sufficient,  1132. 

discretion  of  justice,  as  to,  1132-3. 
who  may  become  bail,  1138-4. 
number  of  sureties,  1133. 
farther  or  new  bail,  1184-6. 
in  offenses  against  the  United  States,  1135-6. 
letting  accui^  to  bail  after  conmiitment,  1186. 

justice  to  send  order  to  jailer  to  liberate,  1186. 
when  justice  may  allow  defendant  time  to  find,  1186. 
notice  of,  when  to  be  given,  1136. 
recognizance  taken  bv  lustice,  on  letting  to  bail ;  foim  o^  1137. 

must  be  certified  by  magistrate  to  next  court  having  power  to 
try,  1110,  1141. 
under  Code  cf  Criminal  Procedwre^ 

certificate  of  magistrate  that  defendant  has  been  admitted  to  bail,  1111. 
order  for,  on  commitment,  1111. 
to  ai>pear  for  examination;  by  whom  taken,  1120. 
admission  to  bail  defined,  1120. 
taking  bail  defined,  1120. 

what  offenses  are  not  bailable  by  magistrate,  1121. 
when  defendant  may  be  admitted  to  Bail  before  conviction,  1121. 
as  a  matter  of  right,  in  cases  of  misdemeanor,  1121. 
as  a  matter  of  discretion,  in  ail  other  cases,  1121. 
for  appearance  before  magistrate,  on  examination,  1121. 
for  appearance  at  trial  court,  1121. 

when  it  may  be  taken  by  captain  or  sergeant  of  police,  for  appear- 
ance before  magistrate,  1121. 
form  of,  1121-2. 
on  arrest  in  another  county,  to  appear  before  magistrate  named  in 
warrant,  1122.  ' 

proceedings  where  bail  is  not  given,  1122. 
on  adjournment,  to  appear  for  examination,  1122. 

by  whom  to  be  taken,  1123. 
on  being  field  to  answer^  by  whom  to  be  taken,  1123-4. 

at  what  time  defendant  may  be  admitted  to  bail  by  a  magistrate, 

1123. 
application  for,  in  cities,  when  to  be  on  notice,  1123. 
form  of  order  for,  made  by  a  ma^trate,  1124. 
subsequent  applications,  alter  denial,  1124. 
when  admission  to,  may  be  revoked,  or  vacated,  1124. 
by  what  magistrate  to  be  taken,  1124. 
how  put  in,  and  form  of  undertaking,  1124. 
qualifications  of  bail,  1125. 

number  of  sureties,  1126. 
bail,  how  to  justify,  1125-6. 

notice  of  application  for,  in  cities,  to  district  attorney,  1126. 
sureties,  how  to  justify,  1126. 

examination  as  to  sufficiency,  1126. 
sufficiency ;  other  testimony  as  to,  1126. 
filing  affidavits  of  justification,  and  undertaking,  1126. 
on  allowance  of  bail,  and  execution  of  undertaking,  defendant  to 
be  discharged,  1126. 
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form  of  discharge,  1126. 
if  bail  disallowed,  defendant  to  be  detained  in  custody,  1126. 
upon  an  indietmentj  before  conviction,  1126. 

in  misdemeanor,  officer  to  take  defendant  before  a  magistrate,  if 

required,  for  the  purpose  of  giving  bail,  1126. 
in  felony,  to  deliver  lum  mto  custody,  1127. 

magistrate  may  take  bail  if  felony  is  bailable,  &c.,  1127. 
bail,  how  put  in ;  form  of  undertaking,  1127. 
amount  of  bail ;  must  be  suflSdent,  1182. 

UBEL, 

!•  At  common  law,  and  by  statutet 
definition,  418. 

when  indictable,  418,  420,  422,  425. 
what  amounts  to,  419,  420,  422. 
malice  is  the  essence  of  the  offense,  420. 

publication  prima  ^acie  evidence  of  malice,  420. 
publishing  proceedings  in  courts  of  justice,  420,  424. 
privileged  report,  &c.,  424. 

publications  tendinp^  to  degrade  and  vilify  the  constitution,  &c.,  422. 
tending  to  create  discontent  and  sedition,  422. 
against  jud^^  and  juries,  422. 
tnith  or  falsity  of,  immaterial,  422. 
publication  of ;  who  punishable  for,  428,  426. 
what  amounts  to,  423,  425. 
proprietor  of  a  newspaper,  423. 

place  of  publication,  when  sent  through  post  office,  425. 
indictment,  venue,  how  laid, 
place  of  trial,  743. 
inducement,  when  necessary,  427. 

when  it  may  be  struck  out  as  surplusage,  427. 
explanatorv  averments,  427.  r 

office  and  lorm  of  innuendo,  428. 
how  libel  must  be  set  out,  428. 

substance  and  effect  not  sufficient,  428. 
"  tenor  "  and  effect,  428. 

whole  of  the  papers  need  not  be  set  forth,  428. 
may  state  libel  *'  amongst  other  thinffs,**  428. 
must  aver  malicious  intent,  and  pubucation,  428,  429. 
for  libel  contained  in  letter,  427. 
•  what  variances  fatal,  429. 

use  of  a  common  abbreviation,  427. 
evidence,  of  corrupt  intent,  429. 
2.  Under  Penal  Code, 
libel  defined,  418. 
publishing  is  a  misdemeanor,  419. 
malice  presumed ;  how  justified  or  excused,  421. 
privileged  communications,  421. 
publication  defined,  423. 
threatening  to  publish  libel,  423. 
liability  of  editors  and  others,  424. 
publishing  a  true  report  of  official  proceedings,  424. 

qualification,  424. 
indictment  for  libel  in  newspaper,  426. 
libel  against  non-resident,  427. 
punishment  restricted,  427. 
power  of  court ;  place  of  trial,  427. 
8.  Under  Code  of  Criminal  Procedure, 

jurisdiction ;  indictment ;  place  of  trial,  426. 
foreign  conviction  or  acquittal,  426. 
conviction  or  acquittal  in  another  county,  426. 
indictment  for  libel,  form  of,  427. 
what  must  be  proved,  on  the  trial,  427. 
jury  may  determine  the  law  and  the  fact,  427. 
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cannot  find  a  special  verdict,  427. 
4.  Constitutional  provisions,  as  to  prosecutions  for  libeU  42S,  4249  427. 

LIBERTT  OF  SPEECH,  AND  OF  THE  PRESS.    See  Libel. 

LICENSE, 

for  exhibition  of  shows,  &c.,  1165. 

LIFE, 

endangering,  by  refusal  to  labor,  569. 
presumption  of  its  continuance,  945. 

LIMITATION, 

of  jurisdiction,  as  to  time,  989. 

time  of  commencing  criminal  actions,  7,  989,  990. 

of  actions  against  constable,  for  official  acts  or  om!flBion8»  1049. 

LIMITED  PARTNERS, 
frauds  by,  497,  627. 

LIQUORS.    See  iNToxiCATorQ  Liquobs. 
adulterating  or  diluting,  498. 

LOST  GOODS  OR  PROPERTY,  266,  276-7.    See  IiABonrT. 

LOST  NEGOTIABLE  PAPER, 

secondary  evidence  o^  986-7. 

LOST  TREASURE, 

fraudulent  appropriation  of,  499. 

LOTTERIES, 

at  common  laWf  are  a  nuisance,  488b 
when  not  illegal,  485. 

1.  By  statute^ 

setting  up,  drawing  or  advertifiing,  is  unlawftd  and  a  public  nuisance,  485. 
for  the  purpose  of  disposing  of  property,  486. 

punishment,  485. 

distribution  of  works  of  art,  by  lot,  486. 
what  is  a  lottery,  486. 
advertising ;  punishment,  486-7. 

selling  or  procuring  tickets  in  illegal  lotteries  ;  how  punished,  487. 
offering  for  sale  property  dependent  on  the  drawing  of,  488. 

property  forfeited,  489. 
registering  offices  prohibited,  489.  ' 

selling  chances ;  insuring,  &c.,  489. 
insuring  tickets ;  publishing  notice  thereof  489. 

punishment,  490. 
selling  lotteiy  tickets  without  license,  490. 
evidence,  490. 

charge  to  grand  juries,  490. 
indictment  491. 

2.  Under  Pencd  Code, 

"  lottery  "  defined,  485. 

declared  unlawful  and  a  public  nuisance,  485. 
offering  property  for  disposal  dependent  on  the  drawing  at,  486. 
property  offered  for  disposal  in,  forfeited,  486. 

duty  of  district  attorney  to  prosecute  for,  486. 
persons  contriving,  drawing,  &c.,  how  punished,  486. 
advertising,  a  misdemeanor,  487. 
selling  tickets  in,  487. 
keeping  office,  &c.,  for  registry,  487. 
insuring  lottery  ticJcets,  &c.,  488. 
advertisins'  offers  to  insure  tickets,  488. 
letting  bunding  for  lottery  purposes,  488. 
lotteries  out  of  this  state,  488. 
advertisements  by  persons  out  of  the  state,  488. 
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LUNATICS.    See  Crimihal  Rbbpoksibilitt  ;  Iksanity  ;  Pehsoks  Capablb  of  Com- 
MiTTiKa  Cbimbs. 
at  coiwmion  law,  and  by  statute, 
who  are  such,  573-4. 

confinement  of,  by  overseers  of  the  poor,  &c.,  except  in  manner  author- 
ized by  law,  a  misdemeanor,  523-4. 
not  to  be  tried,  sentenced  or  punished  for  any  offense,  720. 
question  of  insanity  to  be  tried  by  jury,  preliminarily,  720. 
inquiry  into  mental  condition  of  piisoner,  720. 
cannot  be  sworn  as  witness  while  in  that  condition,  890. 
presumption,  where  lunatic  has  lucid  intervals,  581. 
if  acquitted  on  the  ground  of  insanity,  how  disposed  of,  587. 
when  not  punishable,  570,  573,  574. 
when  to  be  discharged  from  lunatic  asylum,  587-8. 
compelling  conmdttee  to  confine  them,  t>37. 
summary  jurisdiction  of  justices  of  the  peace  over,  1192. 

to  apprehend  and  secui-e  them,  to  pi-event  them  from  committing  any 

injury,  1192. 
duty  of  committee,  if  lunatic  has  sufi[icient  pi*operty  to  maintain  him- 
self, to  confine  and  maintain  him,  1195-6-7. 
if  lunatic  has  not  sufficient  proficient  property,  his  parents  and  chil- 
dren, being  of  sufificient  ability,  are  bound  to  provide  a  suitable 
place,  and  confine  and  maintain  him,  1197. 
remedies  of  overseers  of  the  poor  to  compel  such  relatives  to  confine 

and  maintain  lunatic,  1197. 
duty  of  overseers  of  the  poor,  in  case  of  refusal  of  committee  or  rela- 
tives, to  confine  lunatic ;  or  whei*e  there  is  no  such  committee 
or  relative,  able,  1197. 
to  apply  to  any  two  justices  of  the  peace,  1197-8. 
warrant  to  arrest  and  confine  lunatic,  1198. 
duty  of  overseers  of  the  poor,  in  executing  warrant,  1198. 
when  not  to  be  committed  as  disorderly  persons,  1198. 
mode  and  term  of  confinement,  1198. 

when  two  justices  of  the  peace  may,  without  application,  issue  war- 
rant for  apprehension  or  confinement  of  lunatic,  1198. 
superintendents  and  overseers  of  the  poor  may  send  to  asylum  in 

New  York,  1199. 
overseers,  constables,  &c.,  confining  in  anv  manner  or  place,  other 
than  that  prescribed,  guilty  of  a  misdemeanor,  1199. 
to  be  punished  by  fine  and  imprisonment,  1199. 
remedies  to  compel  committee  to  confine  and  maintain,  1199. 
arrest  and  commitment ;  confinement ;  compelling  relatives  and  com- 
mittee to  maintain  and  confine,  &c.,  1199. 
warrant  to  arrest ;  commitment  to  asylum,  1199. 
place  and  term  of  confinement,  1199. 
mode  of  confinement,  1200. 
when  lunatic  to  be  sent  to  asylum,  1200. 
lunatic  without  property,  and  relatives  unable  to  confine  and 

maintain  him,  1200. 
remedies  against  relatives  and  committee,  1200. 
imder  the  Perud  Code, 

unlawful  confinement  of  lunatics  a  misdemeanor,  524. 

irresponsibility  of,  for  crime,  570. 

when  excused  from  criminal  liability,  571. 

cannot,  while  in  that  state,  be  tried,  sentenced  or  punished  for  a  crime» 

570. 
harsh,  crueU  or  unkind  treatment  of,  or  neglect  of  duty  towards,  when 
under  confinement,  a  misdemeanor,  524. 
imder  the  Code  of  Criminal  Procedure, 

courts  of  sessions,  in  counties  other  than  New  York  and  Kingfs,  have  juris- 
diction to  compel  committees  of  the  estates  of  lunatics  to  Bupx)ort 
lunatics,  1200. 
relatives  of  a  poor  i>erson,  who  is  insane,  may  be  compelled  to  suD|)ort 
him,  1200.  ^ 


M. 

MAGISTRATES.    See  JuancBS  of  thb  Praob. 
at  comtnan  laiD  and  by  statute^ 

solemnizing  unlawful  marriages,  guilty  of  a  miademeanor,  528. 
confessions  made  to»  949»  954. 
fees  of,  in  criminal  cases,  979,  980. 
authoritv  of,  under  laws  of  the  United  States,  998. 
prisoner  s  examination,  taken  before,  when  evidence,  867,  868. 
when  liable  for  issuing  search  warrant,  1009. 
power  to  punish  for  contempts,  1009. 

may  cause  disorderly  person,  when  committed,  to  be  searched,  1165. 
duty  as  to  depositions,  affidavits,  and  complaints  taken  by  them,  1023. 
proceedings  before,  respecting  bastards,  1184.    See  Bibtabdt. 
under  Code  of  Oriminal  Procedurty 
magistrates  enumerated,  958, 1010. 
defined,  958, 1018, 1025. 
informations  before,  for  a  threatened  crime,  1018.    See  Subbtt  of  thb 

Pbacb. 
to  what  courts  to  return  depositions,  warrant,  statement,  &c.,  866. 
may  issue  subpoenas  for  witnesses,  for  either  party,  before  grand  jury, 

926. 
undertaking  from  witnesses  to  appear  and  testify  at  court,  924-5. 
process  for  witnesses  before,  is  a  subpcena,  925. 

disobedience  to  subpoena,  or  refusal  to  be  sworn  or  testify,  may  be  pun- 
ished as  for  a  criminal  contempt,  1009. 
fugitives  from  justice ;  when  magistrate  to  issue  warrant  for  arrest  of^ 
985. 

proceedings  for  arrest  and  conmiitment  of;  evidence,  985. 

magistrate  to  notify  district  attorney,  985. 

discharge  of  fugitive,  986. 

magistrate  to  return  his  proceedings  to  next  court  of  sessions,  986. 
when  magistrate  issuing  warrant  is  unable  to  act,  1039, 1052. 
defendant  in  all  cases,  to  be  taken  before,  without  delav,  1040,  1052. 
when  defendant  taken  before  a  magistrate  other  than  tne  one  who  issued 

warrant,  1040. 
power  to  order  arrest  for  offense  committed  in  his  presence,  1075. 
proceedings  before,  respecting  bastards,  1191.    See  Bastabdt. 
under  PcTkiZ  Code^ 

willfully  permitting  depositions  to  be  inspected,  is  a  misdemeanor,  866. 

MAIMING,  AND  CRUELTY  TO,  ANIMALS,  391-2. 

MAINTENANCE,  444-6.    See  Barratry. 

MALICE, 

definition  of,  28. 

import  of  term  ;  in  what  it  consists,  28. 

when  a  question  for  jury,  22. 

when  presumed  or  impbed,  22,  28-9. 

what  is  evidence  of,  22,  28. 

when  it  must  be  proved,  29. 

express  malice  not  excused  by  provocation,  29,  66. 

proof  of,  in  mutual  combat,  29,  66. 

MALICIOUS  ANNOYANCE, 

by  sending"  or  delivering  lettens,  postal  cards,  &c.,  387. 

MALICIOUS  INJURY  OR  MISCHIEF.    See  Malicious  Trsspass,  &c 
1.  At  common  law^  and  by  statutCt 

defined ;  what  acts  constitute,  384  to  392. 

willfully  or  maliciously  destroying  any  toll-bridge,  or  tumpike-gate, 
384. 
.  dostroying  any  mill-dam,  or  other  dam  erected  to  ci^eate  hydraulic 

"  power,  384. 
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making  any  aperture  in  dam  or  embankment|  384. 

removing  monuments  in  boundaiies  of  land,  384. 

defacing  or  altering  marks  upon  any  tree,  post  or  other  monument  in 
boundaries,  385. 

catting  down  or  removing  marked  trees  in  boundaries,  385. 

breakmg,  destroying  or  removing  mile-stones,  mile-board,  guide- 
boitfd,  on  lughways,  &c,  385. 
defacing  or  altering  insciiptions  thereon,  385. 

de&oement  of  natural  scenery,  385. 

malicious  injury  to  railroads,  885. 

trespassing  on  railroads,  assailing  with  missiles,  &c.,  385. 

mahcious  miury  to  ice,  as  merchandise,  386. 

ii^urin^  or  aestroying  telegraph  lines,  &c.,  386. 

willful  mjury  to  property  at  fairs,  386. 

izguries  to  private  parks,  &c.,  386. 

malicious  annoyance,  387. 

maiming  cattle,  391. 

cruelty  to  animals,  391,  392. 

destruction  of  personal  property  of  another,  392. 

cutting  and  ginlling  frmt  ti^es,  392. 

jurisdiction  of  courts  of  special  sessions,  392. 
2.  Under  J'fenal  Code^ 

injury  to  railroads,  tracks,  &c. ;  how  punished,  387. 

damaging  building  or  vessel  by  explosion,  387. 

burning  growing  crops,  &c.,  387. 

injuring  or  destroying  highways,  bridges,  piers,  dams,  monuments,  lines 

of  telegraph,  gas  or  water  pipes,  sewers,  dnuns,  &c.,  388. 
malicious  injuiy  and  destruction  of  property,  388. 
affixing  advertisement  to  another's  land,  &c.,  390. 

presumptive  evidence  of,  390. 
endangering  life,  by  placing  explosive  near  building,  890. 
malicious  injury  to  standing  crops,  390. 
willful  injury  to  works  of  ai't,  &c,,  390. 
malicious  injury  to  articles  in  museum,  &c.,  391. 
unlawful  interference  with  gas  meter,  391. 
injury  to  real  or  personal  property ;  how  punished,  391. 

HAUCIOUS  MISCHIEF.    See  Malicious  Ikjuby  or  Mischief;  Maucious  Tbbs- 

PASS,  &c. 
poisoninpf  cattle,  &c.,  375,  392. 

punishment,  375,  392. 
what  acts  do  not  amount  to,  392. 

MALICIOUS  TRESPASS,  &c.    See  Malicious  Ikjurt  or  Mischibf. 

1.  By  statute, 

what  acts  of  malicious  trespass  are  declared  to  be  misdemeanors,  457, 458. 

punishment,  458. 

trespassing  on  orchards,  vineyards,  &c.,  458. 

injuring  shade  trees  plaiited  along  road  sides,  459. 

mutilation  of  shade  or  ornament^  trees,  459. 

injuring  or  destroying  trees  planted  along  highways,  459. 

nuisances  and  maucious  trespasses  on  lands,  459. 
indictment,  460. 

2.  Under  Code  of  Criminal  Procedure^ 

jurisdiction  of  courts,  460. 

3.  under  PctuU  Code,    See  Malicious  Injury  or  Mischibf. 

MANSLAUGHTER. 

defined,  80.  81,  82. 

no  accessaries  before  the  fact,  81. 

degrees  of, 

under  Bevised  Statutes,  four  degrees,  81. 

under  Penal  Code,  two  degrees,  81. 
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MANSLAUGHTER— Of>n<inM«d.  ^ 

Ist  degree  defined,  81. 

kflling  unborn  quick  child*  81»  86. 

administermg'  cLrugs,  Ac.,  to  procure  miBcarriage,  83,  86. 

what  conatituteB,  §2. 

punishment,  86. 
2d  degree  defined,  82. 

woman  quick  with  child  taking  drugs,  &c.,  83. 

negligent  use  of  machinery,  £c.,  83. 

owner  of  mischievous  ammal  suffering  it  to  go  at  large,  &c., 

83,  84. 

killing  by  overloading  passenger  vessels,  88,  86. 

negligence  of  persons  in  charge  of  steamboats,  or  steam  engines, 

84,  85. 

liability  of  physidans  and  surgeons,  for  acts  done  while  intoxi- 
cated, 84,  85,  91. 
making  or  keeping  ganx>owder  oontraiy  to  law,  84. 
punishment,  89. 
indictment,  &. 
evidence,  94. 

oorpta  delieHt  94. 

MANUFACTURES, 

on  Sunday,  prohibited,  1180. 

MAPS, 

ancient,  when  evidence,  858. 

MARRIAGE.    See  Bioaicy;  Ingbst. 

compulsory.    See  Abduction  of  Fbkalbs,  fte. 

solemnizing  unlawful  marriages  by  ministers  or  magistrates,  a  misdemeanor, 

527-8. 
hearsay  evidence  as  to  fact  of,  945. 

to  show  whether  one  was  bom  before  or  after,  945. 
certificate  of^  when  presumptive  evidence,  885,  944. 

MARRIED  WOMEN, 

should  find  security  of  the  peace  by  others,  and  not  be  bound  themselves,  1022. 
when  exempted  ft*om  punishment,  589,  590  to  594. 

MARRYING, 

in  false  character,  221-2.    See  Falsblt  Pbhsokatuto,  kc. 

MARSHAL, 

of  a  city  is  a  peace  ofiicer,  16, 1043. 

may  execute  judgment  of  a  court  of  special  sessions,  1053. 

duty  in  summoning  jury  in  that  court,  1053. 

duty  to  arrest  disturbers  of  religious  meetings,  1176. 

MASQUERADES, 

allowing  them  to  be  held  in  places  of  public  resort,  for  money,  prohibited,  898. 
punishment,  398. 

MASTERS,  APPRENTICES  AND  SERVANTS, 

proceedings  respecting,  1272.    See  Spboial  PBooBBDuros. 

MAYHEM  OR  MAIMING, 
defined,  120, 123,  124. 
punishment,  123, 124. 
intent^  124, 125. 
maiming  one's  self  to  escape  a  duty,  124. 

to  obtain  alms,  124. 
what  iniury  may  constitute,  124. 
defense ;  subsequent  recovery  of  injured  penoOf  124. 

done  in  self-defense,  126. 
malice,  or  premeditated  design,  124, 126. 
lying  in  wait,  125,  126. 
'<  disable,"  meaning  of,  125,  126. 
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MAYHEM  OR  UklMING— Continued. 
what  is  **  maiming,'*  126. 
indictment,  126. 
attempt  to  commit,  126. 

punishment,  127. 
aasaolt  with  deadly  wetLpouB  with  intent  to  mainiy  127»  132. 

MAYOR, 

acknowledgement  of  deeds,  &c.,  before,  878. 

must  order  attendance  of  a  force  suffident  to  preeerve  the  peace,  at  public 
meetings,  969. 

MAYOR'S  COURT  OP  HUDSON.    See  Citt  Coubtb. 
is  a  court  of  record,  659. 
has  original  criminal  jurisdiction,  659. 

jurisdiction  in  criminal  matters,  is  defined  by  special  stafcates,  659. 
to  be  held  by  mayor  of  Hudson,  659. 

MECHANICAL  EMPLOYMENTS, 
on  Sunday,  prohibited,  1180. 

IfEDICAL  PRESCRIPTIONS.    See  AFOTHBOABDtt,  &c 
who  authorized  to  prepare,  466. 
who  are  prohibited,  466. 

punishment  for  violations,  466. 

MEDICINE, 

practice  of,  without  license,  a  misdemeanor,  648. 

how  pimished,  548. 
prescribing,  by  intoxicated  person,  464. 
taking,  or  prescribing  to  cause  miscarriage,  461-2-^. 

MENDICANT  AND  VAGRANT  CHILDREN, 

violation  of  act  of  1874,  in  relation  to,  518, 1149.    See  CniLDBBir. 

MERCHANDISE, 

frauds  in,  496-7. 

concealing  foreign  matter  in,  497. 

frauds  in  the  sale  of  coal,  497. 

MERGER, 

of  offenses,  308,  480,  440. 

MILCH  COWS, 

keeping,  in  a  crowded  or  unhealthy  place  or  diseased  condition,  471,  520. 
feeding  with  food  producing  unwholesome  milk,  471,  520. 

MILE-STONES, 

desti*oying,  injuring  or  altering,  473. 

MILL-DAMS, 

destroying  or  injuring,  473. 

MILITARY  CODE, 

bond  of  constable  under,  for  payment  of  moneys  collected,  1045. 

MILITARY  PUNISHMENTS, 

preserved  since  the  Pexial  Code,  1278. 

MILITARY  STORES, 

of  the  state,  entering  fort,  arsenal,  &c.,  to  seize,  499. 

MILK, 

adulterating  or  diluting,  498,  520. 

selling  skimmed  milk,  499. 

impure  milk ;  ptmishment  for  selling,  &c.,  520. 

adulterating  milk,  or  improperly  keeping  milch  cows,  520. 

adding  water  is  an  adulteration,  520. 

swill-milk  declared  unwholesome,  520. 

sales  of,  at  certain  hours  on  Sunday  allowed,  1181. 
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MINERA.L  WATER  BOTTLES,  &c.    See  Tradk-masxb. 
registering  title  to,  550. 

filing  and  publishing  description  of  marks,  550. 
wrongful  use  of  trade-marks,  or  refilling  bottle,  550. 
keeping,  with  intent  to  refill  or  sell  them,  550. 

MINISTERIAL  OFFICERS.    See  Constables  ;  Pbacb  Offiokbs  ;  Shbriffs. 
injury  to  records  op  papers  by,  1050. 
misappropriating  or  secreting  money,  evidence  of  debt  or  property,  1050. 

Srocuring,  conniving  at,  or  permitting  escape  of  prisoners,  1050. 
uty  to  destroy  gaming  tables,  &c.,  1167. 

MINISTERS, 

solemnizing  unlawful  marriages,  guilty  of  a  misdemeanor,  527-8. 

MINORS.    See  Childrbk;  Infants. 

selling  or  giving  strong  or  spirituous  liquors,  &c.,  to,  prohibited,  531, 1207. 
imder  age  of  twelve  years ;  sentence  on  conviction,  540. 
imlawfiUly  omitting  to  provide  for,  130. 
endangering  life,  health  or  morals  of,  130. 

MISAPPROPRIATION.    See  Public  Officebs  ;  Pubuc  Moneys,  &c. 
by  public  officers,  381 . 
by  comity  treasurer,  381,  482. 
intent  to  restore  property,  382. 
refusing  to  pay  over  moneys  received,  581. 

bv  bailee,  sei*\-ant,  attorney,  agent,  clerk,  trustee,  officer,  &c.,  263. 
of  moneys,  &c.,  by  ministerial  officers,  546, 1060. 

MISADVENTITRE, 

battery  by,  415. 
homicide  by,  62. 

MISCARRIAGE.    See  Abortion. 
1    By  statute, 

causing  by  administering  or  prescribing  drugs,  or  using  instruments,  &c., 
.461. 

punishment,  461. 
administering,  advertising  or  procuring  the  taking  of  medicines,  &c. ; 

using  instruments,  &c.,  461. 
supplying  medicines,  &c.,  with  intent  to  prociu*e,  462. 

punishment,  462. 
attempts  at,  i*esulting  fatally,  88,  462. 
supplying  or  procuring  meaicines,  drugs,  &c.,  knowing  that  they  are  in- 

tendeil  to  be  used  in  procuring,  402. 
offenders  competent  witnesses  against  others,  462. 
woman  i^regnant  taking  medicine,  or  using  instrument  to  cause,  462. 
indictment ;  evidence,  463. 
2.  Under  Penal  Code, 
defined,  463. 

pregnant  woman  attempting,  463. 
selling,  making,  giving,  £c.,  instruments,  medicine,  drugs,  &c.,  to  be 

used  in  procuring,  463. 

MISDEMEANORS.    See  Frauds. 
See,  also,  the  various  offenses. 
definition,  2,  11,  383. 

any  crime  less  than  a  felony,  2, 11,  383. 

whatever  amounts  to  a  puolic  wrong,  12. 
are  of  two  kinds :  1.  At  common  law ;  2.  By  statute,  383. 
1.  At  common  law, 

when  merged  in  felony,  430. 

acts  tendmg  to  excite  violent  resentments,  and  produce  a  disturbance  of 
the  peace,  384. 

malicious  injurv  or  mischief,  384. 

whatever  openly  outrages  decency  and  is  injurious  to  public  morals,  393. 

obscene  literature,  394. 

1408 


Index. 

UIBVIEMEANORa-'Continued. 

offenses  against  the  public  peace,  not  amounting  to  felony,  are  nusde- 
meanoi*8,  at  common  law,  397. 

unlawful  assemblies,  397  to  403. 

riots,  402. 

routs,  407,  409. 

afirays,409. 

other  offenses  which  are  misdemeanors  because  breaches  of  the  peace,  417. 

assaults,  &c.,  132,  411. 

Ubel,  418. 

offenses  created  by  statute,  are  misdemeanors^  429,  430,  488. 
new  offenses,  429. 
how  punished,  429,  430. 
when  indictable,  429. 

nuisances,  430  to  436. 

refusing  to  serve  an  office,  437. 

misbehavior  in  office,  by  Justice,  437. 

intoxication  by  gi*and  juror,  437. 

disposing  of  tainted  food,  437. 

attempt  to  conmiit  a  crime,  when  a  misdemeanor,  440. 

solicitmg  another  to  commit  a  felony,  440. 
2.  MiademeaTiors  by  statute, 

petit  larceny,  441. 

attempts  to  extort  money,  &c.,  441. 

being  parties,  &c.,  to  fraudulent  conveyances,  442. 

concealing  estate  b^  insolvent  debtors,  442. 

being  parties  or  pnvies  to  fraudulent  conveyances,  442. 

buying  lands  in  suit,  443. 

mortgage  not  prohibited,  443. 
when  grantor  is  out  of  possession,  443. 
mortgage  not  prohibited,  443,  444. 

buying  or  selUng  pretended  titles,  443,  444. 

maintenance,  444. 

barratry,  444. 

conspiracy,  445. 

false  imprisonment,  &c.,  by  officers,  464. 

compounding  or  conceaUng  misdemeanors,  876,  454. 

racing  of  ammals  near  court-house,  455. 

horse  racing,  on  Sunday,  1180. 

ciiminal  contempts,  455. 

malicious  trespass,  &c.,  457. 

attempting  to  corrupt  jurors,  arbitrators  or  referees,  460. 

improper  conduct  in  jurors,  460. 
in  drawing  jurors,  461. 

posting,  &c.,  for  not  fighting  duel,  461. 

causing  miscai*riage,  461. 

concealing  death  or  birth  of  child,  464. 

pi-escribing  medicines,  &c.,  by  intoxicated  persons,  464. 

neglecting  to  label  poisons,  bv  apothecaries,  druggists,  &C.,  464. 

negligence  in  lading  vessels,  &c.,  466. 

mismanagement  of  steamboats,  466. 

cruelty  to  animals,  391,  392,  467  to  472. 

opening,  reading,  or  publishing  sealed  letter,  or  telegram,  without  author- 
ity, 468,  472,  473. 

destroying,  injuring  or  altering  bridges,  turnpike-gates,  mill-dams,  mon- 
uments in  boundaries,  mile-stones,  guide-boards,  &c.,  473. 

auctioneers  neglecting  to  make  certain  reports,  473. 

selling  offices,  473. 

buying  offices,  474. 

foreign  convicts,  bringing  to  this  state,  474, 

using  name  of  partner  not  interested,  475. 

using  fictitious  copartnership  names,  475. 
^  obstructing  railroads,  a  misdemeanor ;  punishment,  476. 
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obBtructlng,  hindering,  or  delaying  cars  ufion  horse  or  street  raihroad*  a 

misdemeanor,  476. 
arsenals,  entering  to  take  ;  or  taking  arms,  ammunition,  &c.,  476. 
bribery,  menace,  &c.,  at  town  or  charter  elections,  476. 
changing  vote  of  an  elector  at  a  town  or  charter  election,  476. 

non-residents  voting,  or  voting  in  more  than  one  town,  476. 
removing  human  remains  from  burying  gromidy  477. 

from  gi*ave,  vault,  &c.,  477. 
unlawful  assemblages  of  persons  disguised,  477. 
resisting  execution  of  process,  478. 

public  officer,  478. 
throwing  gas-tar  or  refuse  into  public  stream  or  waters,  478. 
neglects  by  public  officers,  479. 
disclosing  fact  of  indictment  being  found,  483. 
disobeying  command  of  officers  to  render  afisistance,  483. 
refusing  to  aid  officer  in  making  arrest,  483. 
violating  provisions  of  act  to  preserve  purity  of  elections,  484. 
circulating  notes  of  forei^  banks,  &c.,  484. 
setting  up,  drawing  or  advertising  lotteries,  486. 
selling  or  procuring  tickets  in  illegal  lotteries,  487. 
offering  for  sale  property  dei>endent  on  the  drawing  of  a  lottery,  488. 
insuring  tickets  m  lotteries,  489. 
selling  tickets  without  license,  490. 
taking  usury,  491. 
extortion,  492. 
various  frauds,  494  to  500.    Bee  Frauds;  Mbbchabdibb ;  Wabehousb- 

mbn;  Whajifinqbr. 
making  false  statement  in  reference  to  taxes,  499. 
mortfi^agor  secreting  or  disposing  of  personal  property,  500. 
fri^uaulent  insolvencies,  &c.,  501,  502. 
fi*audulent  conveyances,  501. 
openings  or  cuttings  in  ice,  510. 

duty  of  guarding,  510,  511. 
illegal  interference  with  electors  at  primary  meetings,  elections,  Ac,  611. 
improper  or  careless  use  of  fire-arms,  fire-works,  &c.,  512. 
violating  act  for  protection  of  birds  in  public  cemeteries,  512. 
obtaining  employment  or  appointment  upon  foiged  papers  or  false  state- 
ments, 512. 
removing  flowers,  &c.,  from  graves  in  cemeteries,  518. 
birds,  violation  of  acts  for  the  protection  and  preservation  of,  513. 
violation  of  the  act  of  1874  in  relation  to  menmcant  and  vagrant  children, 

513. 
wrongs  to  children,  under  act  of  1876  (ch.  122),  518. 
admitting  children  to  theatres,  &c.,  515. 

discriminations  against  persons  on  account  of  race,  creed,  color  or  condi- 
tion, 515. 
diseased  animals ;  selling,  usinp^  or  exposing,  470,  515. 
publication,  &c.,  of  false  inteUigence,  516. 

false  rumors,  letters,  messages,  or  statcnnents ;  uttering  or  circulating,  516. 
false  messages  or  proclamations ;  printing,  publishing  or  circulating  as 

time,  516. 
violations  of  act  of  1862,  *'  to  regulate  places  of  public  amusement,'*  &c, 

516. 
acrobatic  exhibitions,  516. 

violations  of  act  of  1869  (ch.  227),  "for  the  protection  of  life  and  limb," 
517. 

throwing  knives,  &c.,  or  shooting  at  any  human  being,  517. 
injuring'  bill  boards,  notices,  &c.,  517. 
rfulroads ;  wrongs  and  injuries  to,  517. 
violations  of  act  of  1881  (ch.  298)  for  the  preservation  of  the  health  of 

female  employes,  519. 
violations  of  game  laws,  519. 

of  health  laws  or  regulations  of  boards  of  health,  522. 
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ferrying  without  a  license,  522. 

violations  of  auction  law»  522,  528. 

overseers  of  the  poor,  &c.,  confining  lonaticsy  &c,  except  as  authorized 
by  law,  524. 

unlawful  confinement  of  idiots,  or  harsh  treatment  of,  while  confined,  524. 

violations  of  law  relative  to  wrecks  and  wrecked  property,  525. 

firing  of  woods,  by  owner,  525, 526. 

defacing  marks,  or  putting  false  marks  upon,  floating  timber,  logs,  &c., 
526,  527. 

violation  of  laws  in  regard  to  pawn-brokers,  527. 

paiixiers  in  limited  pa^ership  guilty  of  fraud,  527. 

solenmizing  unlawful  marriages,  527,  528. 

misconduct  of  attorneys,  528,  629,  530. 

offenses  against  the  laws  relating  to  excise,  and  to  the  regulation  of  tav- 
erns and  groceries,  528  to  5aS3. 

public  intoxication,  531. 

gambling  and  gambling  house,  533. 

an  attempt  to  conmiit  a  statutory  misdemeanor,  is  a  misdemeanor,  642. 

puniahmint  of  statutory  misdemeanors ;  general  provision,  537. 
imprisonment  in  solitary  cell,  688. 
place  of  imprisonment ;  may  be  outidde  of  the  county,  541. 

in  county  penitentiary,  641.    8e«  Impribovmhnt  ;  Pukibhmbiit. 

See  various  other  common  law  and  ttatutory  mi^demeanofv,  under  the 
appropriate  heads. 


8.  MisdemeaTiors  wnder  the  PtrMH  Code^ 
defined,  2. 

disturbing  legislature  while  in  session,  648. 
intimidatmy  a  member  of  the  legislature,  644. 
crimes  agamst  public  justice,  545. 

misconduct  of  officers,  at  drawing  of  jurors,  646« 
of  officers  having  charge  of  jury,  546. 
definition  of  "juror,"  646. 

taking,  &c.,  of  property  in  officer's  custody,  646. 
deceiving  a  witness,  647. 
destroying  evidence,  547. 

preventing  or  dissuading  witnesses  fh>m  attending,  647. 
suppressing  evidence,  547. 

practice  of  medicine  or  surgery,  without  license,  648. 
overloading  passenger  vessel,  548. 
unauthorized  pressure  of  steam,  548. 
generation  of  unsafe  amount  of  steam,  548. 
mismanagement  of  steam-boilers,  549. 
in  respect  to  trade-marks,  496,  549  to  551. 

reconnning  person  discharged  upon  writ  of  habeas  eorpuSf  &c.,  661. 
concealing  persons  enUUed  to  writ  of  habeas  eorjmSf  sc.,  661. 
frauds  upon  hotel-keepers,  498,  651. 

upon  inn-keep>ers,  498,  551. 
inn-keepei-s  and  carriers  refiising  to  receive  guests  and  pasaengens  661. 
protecting  civil  and  public  rights  of  cititens,  652. 
acrobatic  exhibitions,  552. 
violation  of  quarantine  laws,  552. 
unlicensed  piloting,  553. 

making,  selling,  using,  carrying,  &c.,  of  dangerous  weapons,  654. 
upon  railroads,  and  by  railroad  companies,  554, 565. 
dangerous  exhibitions,  556. 
stopping  or  obstructing  ambulances,  556. 
interfenng"  with  navigation,  557. 
disturbing  lawful  meetings,  557. 

funerals,  557. 
forcible  entry  and  detainer,  557. 
unlawful  intrusion  on  lands,  658* 
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divulging  cont<eDts  of  telegram,  668. 

destroying  or  delay  of  election  retums,  668. 

coercion,  569. 

endangering  life,  by  refusal  to  labor,  669. 

against  the  i^evenues  and  property  of  the  state.    See  Muavpbofbiaiiov  ; 

Public  Officers  ;  Pubuc  Propbrtt,  &c.  ;  Statb. 
pv/niahment  of  misdemeanors  mider  the  Penal  Code, 

where  no  other  punishment  is  specially  prescribedf  687. 
fine,  637. 

acts  not  expressly  forbidden,  637. 
conmiitted  out  of  the  state,  637. 
punishable  under  foreign  law,  638. 
crimes  punishable  in  different  ways,  638. 
miti^tion  of  punishment,  638. 
conviction  after  sentence,  638. 
convict  when  sentenced  for  Ufe,  638. 
sentence  how  limited  as  to  time  of  expiration,  688. 
imprisonment  of  female  convict,  638. 
persons  between  ages  of  16  and  21  years,  639. 
who  may  be  sent  to  Elmira  Reformatory,  639. 
who  may  be  sent  to  Houses  of  Refuge,  639. 
imprisonment  in  county  jail,  639. 

in  county  jail  or  state  piison,  639. 
in  state  prison,  539. 

place  to  be  specified  in  sentence  and  judgment;  removal  of  con- 
vict, 540. 
effect  of  sentence,  as  a  forfeiture,  640. 
consequence  of  sentence  to  imprisonment  for  life,  6i0. 
convict  protected  by  law,  64(X 
when  allowed  to  vote,  640. 
certain  forfeitures  abolished ;  deodands,  640. 
sentence  of  minor  under  age  of  twelve  years,  640. 
creditor  of  convict,  641. 

damages,  how  ascertained,  641. 
duty  of  court  to  determine  and  impose  the  punishment  prescribed  by 

Penal  Code,  541. 
punishment,  how  determined,  641. 
4.  dlisdemeanors  under  Code  of  Criminal  Prooed/wre^ 
second  offenses,  659,  560,  561. 
habitual  criminals,  559,  560. 

MISMANAGEMENT, 

of  steamboats,  a  misdemeanor,  466. 

MISNOMER, 

of  defendant;  effect  of,  697. 

is  only  matter  of  abatement,  697. 

not  a  good  cause  for  arresting  judgment,  697. 

law  recognizes  but  one  Christian  name,  697. 

plea  of;  reply  to,  697. 

of  prosecutor  or  third  persons ;  effect  of,  700,  701. 

MISPRISION  OF  FELONY, 
defined,  11,  376. 
is  indictable,  663. 
how  punished,  376. 

MISTAKE.     See  Pbksons  Capablh  of  CoMicrmNO  Crimbs. 
when  a  ground  of  exemption  from  punishment,  696-6. 
in  name  of  defendant ;  effect  of,  697. 

of  prosecutor  or  third  persons,  700-1. 

MITIGATION, 

of  punishment,  in  case  of  a  previous  fine  or  imprisonment,  467,  638. 
intent  to  restore  property  stolen,  &c.,  not  a  ground  of,  844. 
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Hi'rriMUS.    See  Ck>MifiTMBNT. 

MOCK  AUCTIONS,  524.    See  Anonoire. 

MONEYED  CORPORATIONS.    See  Fraudulbht  Ivsoltsvoibb  bt  Oobpobaxeohs,  &c. 

MONROE  COUNTY, 

courts  of  special  sessioiiB  in,  1359-60. 

MONTH, 

when  mentioned  in  a  statute,  how  to  be  constmed,  990. 

MONUMENTS, 

in  boundaries,  destroying,  injuring  or  altering,  478. 

MORBID  CRIMINAL  PROPENSITY, 
when  no  defense,  685. 

MORTGAGE, 

of  lands  in  suit,  44S-4. 

when  grantor  is  out  of  possession,  443-4. 

MORTGAGOR, 

of  pei'sonal  property,  secreting  or  disposing  of  it»  500. 

MOTION, 

to  quash  or  set  aside  indictment,  935-6. 
in  arrest  of  judgment,  807.  810-11-12. 

MOTIVES,    See  Evidbncb. 

of  accused  ;  proof  of,  849,  850. 

MOUNTEBANKS, 

to  be  punished  as  disorderly  persons,  1154-7. 

MULE, 

cruelty  to,  467. 

MUNICIPAL  CORPORATIONS, 
when  indictable,  665. 

appearance  by  counsel ;  plea,  665. 

in  case  of  non-appearance,  plea  of  not  goilty  to  be  entered,  666. 

fine,  on  conviction,  666. 
criminal  i-esponsibility  of,  564. 
ordinances,  acts,  &c.,  of,  when  evidence,  857. 

MURDER.    See  Homicidb. 

at  common  law,  and  by  statutef 
definition  of,  23. 

is  divided  into  two  degrees,  21,  23. 
in  first  degree,  definition  of,  23. 
what  constitutes,  24. 
intent  to  kill,  24,  25. 
is  punishable  by  death,  24. 
in  2d  degree,  definition  of,  23,  26. 
what  constitutes,  25,  26. 
intent  to  kill,  26. 
fighting  duel  without  the  state,  &c.,  27. 

former  conviction  or  acquittal  a  bar,  27. 
punishment  of  murder  in  the  second  degree,  26. 
killing  of  a  master  by  his  servant,  or  c^  a  husband  by  his  wife,  27. 
upon  whom  it  may  be  committed,  36. 

must  be  shown  that  deceased  was  alive  at  the  time  the  mortal  blow 

was  struck,  34. 
not  on  infant  in  mother's  womb,  36. 
must  be  an  actual  killing,  34. 
death  must  follow  within  a  year  and  a  day  after  injury,  84. 

need  not  be  caused  by  actual  violence,  34-5. 
malice,  or  premeditated  design,  28. 
personal  hostility,  28. 
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act  prohibited  by  statute,  28. 
when  it  must  be  pi*oved,  28. 
defense  of  provocation,  29  to  32. 
excuse  or  justification,  29. 
killing  another  in  a  deliberate  duel,  32. 

s3l  present,  encoura^g  and  promotixig,  are  liable,  82. 
act  of  deliberation ;  meeting  by  compact,  for  mutual  combat,  32. 
killing  while  engaged  in  uiuawful  act  or  purpose,  33. 
attempts  to  produce  miscarriage,  result!^  in  death  of  motheri  86. 
self-murder,  or  f  do  de  se^dl, 
accessaries  and  abettors  in,  32,  38. 

btfore  the  fact,  guilty  of  murder,  38. 
one  who  counsels,  commands,  or  directs,  38. 
actual  presence  of  abettor,  38,  39. 
constructive  presence,  39. 
are  all  guilt^r  as  principals,  39. 

may  be  convicted,  though  principal  be  acquitted^  89,  40. 
to  be  punished  as  principals,  40. 
<{fter  the  fact ;  who  are,  40. 
punishment  of,  40. 
indictment ;  within  what  time  to  be  found,  670. 

must  state  both  the  time  when  the  mortal  wound  was  given*  and  when 

the  death  occurred,  34. 
when  it  may  be  in  the  common  law  form,  27,  68,  69. 
form  and  requisites,  68. 

means  used  must  be  stated,  ( 8. 

the  kind  of  death,  68. 

if  allegations  are  substantially  sufKcient,  a  clerical  mistake  will 

be  disregarded,  68. 
what  technical  words  are  necessary ;  effect  of  omission,  69.  . 
in  conclufflon,  word  "  murder  **  necessary,  70. 
where  death  is  by  wound,   it  should  be  stated  to  have  been 

tnortalf  70. 
method  of  describing  wound,  71. 
tiie  part  of  the  body  wounded  must  be  stated,  71. 
and  that  party  diea  of  the  injury,  71. 
^  time  of  stroke,  and  death,  must  be  stated  and  proved,  71. 

in  what  countv  it  mav  be  found,  when  wound  is  given  in  one 
county  and  death  follows  in  another,  71. 
evidence,  34-5,  72  to  76. 

what  is  necessaiy  to  support  allegations  of  indictment,  72. 
what  allegations  must  be  proved,  71,  72. 
prosecution  must  show  the  parade  of  the  offense,  72. 
need  not  prove  the  samtv  of  the  defendant,  72. 
that  prisoner  was  intozicatea,  72-4. 
facts  connected  with  res  gestCB  of  the  crime,  72-8. 
blood  spots,  72. 
deportment  of  accused,  73. 
hearsay ;  declarations  of  third  persons,  78. 
refusal  of  accused  to  testify  before  coroner,  78. 
production  of  clothing  and  property  of  deceased,  78. 
letters  of  accused,  73. 
refusal  to  escape,  74. 
of  deliberation  and  malice,  74. 
sufficiency  of  proof,  74. 

directing  prosecution  to  call  other  witnesses,  74. 
of  premeditated  design,  74. 
of  threats,  74. 
experts,  74. 

killing  by  one  enga^^d  in  the  commission  of  a  crime,  75. 
statements  and  t^itimony  of  accused,  7.5. 
simultaneous  poisoning  of  others,  75. 
testimony  of  accused  as  a  witness  in  his  own  behalf  7fi. 
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corpus  delicti  most  be  proved,  34. 
what  proof  of»  is  rec^oired,  84-5. 
death  must  be  estabbshed  by  direct  proo(  35. 
killing  b^  defendant,  how  established,  34-6. 
of  what  it  consists,  35. 
dying  declarations,  76  to  80, 1011. 
attempts  to  commit  murder ;  indictment  for,  41. 
how  punished,  40,  41. 
imder  the  Penal  Cbde, 

murder  in  the  first  desree  defined,  23. 
is  punishable  bv  aeath,  24. 
what  proof  of  aeath  and  killing  is  required,  85. 
murder  in  the  second  degree  defined,  26. 

killing  in  duel  fought  out  of  the  state,  27. 

seconds  or  assistants  in,  27. 
what  proof  of  death  and  killing  is  required,  35. 
punishment ;  impi*isonment  in  state  prison  for  life,  26. 
under  CooEe  cf  Criminal  Procedure^ 

eaving  the  state  with  intent  to  elude  its  laws  against  dueling  or  prize 
fighting,  &c.,  26. 

MUTUAL  COMBAT, 

proof  of  malice,  in  cases  of,  81,  82,  66. 
Killin|^  in,  excusable  homicide,  81,  66. 

dueling  an  exception,  67. 
prize  fighting  and  boxing  matches  unlawftd,  67. 

also  all  struggles  in  anger,  whether  by  fighting,  wrestUxig  or  otherwise,  67. 

N. 

NAMES  OF  PARTIES,  &o. 

defendant,  how  to  be  described,  in  indictment,  696-7. 

name  he  has  usuaUy  gone  by  and  acknowledged,  suflldeiiti  696. 

effect  of  mistake  in,  697-9. 

Where  it  is  unknown,  696-7,  843,  1153. 

must  be  repeated  to  every  distinct  allegation,  697. 

how  stated,  696-7. 
of  prosecutor,  and  of  third  persons,  700. 

how  stated  in  indictment,  700. 

when  a  variance  is  fatal,  843. 
of  grand  jurors,  not  to  be  stated  in  body  of  indictment,  but  in  caption,  696. 
when  a  fictitious  name  may  be  used  in  warrant  of  arrest,  1153. 

NATURALIZATION, 

granting  or  issuing  fraudulent  certificate  of,  378. 

is  a  felony,  378. 

how  punished,  378. 
procuring  such  certificate,  in  order  to  vote,  878. 
presenting  same  to  registry  board,  878. 

NAVIGATION, 

interfering  with,  557. 

NECESSITY, 

to  excuse  the  breach  of  a  statute,  11. 

NEGLECTS, 

by  public  officers,  479.    See  Public  Offiobbs. 
by  apothecaries,  &c.,  to  label  {loisons,  464. 

NEGLIGENCE, 

in  loading  vessels,  -^c,  466. 

in  I'espect  to  fires,  526. 

of  propnetors  of  surf-bathing  places,  556. 

upon  raih*oads,  &c.    See  RAnjtoADs. 
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NEGRO  MIN8TREU3Y  OR  DANCING,    . 
on  Sunday,  forbidden,  1184. 

owner,  and  leasees  of  garden,  building,  &c.,  used,  guilty  of  misdemeanory  1184. 
persons  luding,  guilty  of  misdemeanor,  1184. 

NEW  TRIAL,  783.    See  iNDionoorr. 

where  jury  receive  evidence  out  of  court,  836. 

on  appeal  to  court  of  sessions,  from  courts  of  special  seasionSt  1264. 

may  be  granted  by  court  of  sessions,  688. 

NEW  YORK  (CITY  OP), 

grand  jurors  and  grand  Jories  in,  674. 

mal  jurors  in,  745. 

justices  of  district  courts  in,  962. 

police  justices  and  courts  in,  966. 

warrants  of  arrest  issued  by  certain  judges  in,  1043. 

beggars  and  vagrants  in,  1145.    See  Bbggabs  and  Yaobavts. 

disorderly  persons  in,  1155-6,  1162.    See  Disordbrlt  Pkbsohb* 

disorderly  conduct  in,  1155-^.    See  Dibordrrlt  Covduot. 

exhibitions,  theatrical  and  other  performances  in,  on  Sunday,  1188. 

processions  and  parades  in,  on  Sunday,  1183. 

habitual  drunkards,  1145,  1215. 

violations  of  health  laws,  522. 

houses  of  refuge  in ;  commitments  to,  1112. 

fining  or  commitment  for  intoxication,  968. 

NEW  YORK  (CITY  AND  COUNTY  OP), 
bastardy  in,  1191. 

prosecution  of  bonds  or  undertakings  in,  1191. 
courts  of  special  sessions  in,  1248, 1253.    See  Coums  of  Spboial  Sbbsioks. 
fines  in,  633,  1238-5. 

NEW  YORK  SOCIETY  POR  THE  PREVENTION  OP  CRUELTY  TO  CHILDREN, 
when  children  may  be  committed  to  care  of^  513. 

agents  and  ofiicers  of ;  when  they  may  arrest  offenders,  and  bring  them  be- 
fore court  or  magistrate,  132. 
when  thev  may  interfere  to  prevent  offenses,  132. 

interference  with  agents,  &c.,  a  misdemeanor,  182. 

NEW  YORK  SOCIETY  POR  THE  SUPPRESSION  OP  VICE, 

agents  of,  may  make  arrests,  &c.,  under  act  to  suppress  the  trade  in  obscene 
literature,  &c.,  395. 

NOISOME  OR  UNWHOLESOME  BUSINESS,  &o., 

establishing,  carrying  on,  &c.,  upon  or  near  any  public  highway,  &c.,  when  a 
misdemeanor,  433. 

NOISOME  OR  UNWHOLESOME  SUBSTANCES, 

depositing  or  leaving,  upon  or  near  any  highway  or  route  of  travel,  a  misde- 
meanor, 433. 

NOLLE  PROSEQUI, 

^  entry  of,  abolished,  763. 

'substitute  provided  by  (hde  of  Criminal  ProcedurCf  763. 

court  may,  on  application  of  the  district  attorney,  &c.,  order  action,  after 
indictment,  to  be  dismissed,  763. 
dismissal,  when  a  bar,  and  when  not,  763. 

NOTARY  PUBLIC, 

protest  and  memorandum  of,  884. 

rds  certificate,  when  presumptive  evidence,  8S4,  944. 

NOTICE, 

to  produce  paper,  938-9. 

of  officer's  authority.    See  Abrbst  ;  Officbr  ;  Procbsa. 

offidavit  of  service  of,  885,  944. 

by  private  person  interfering  between  combatants,  1087. 
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NUISANCE, 

1.  At  common  law,  and  by  statvtet 

defined,  480. 
a  common  nnisance  is  an  offense  against  public  order,  to  the  annoyance  of  the 
public  in  general,  480. 
what  acts  amount  to,  431,  482,  433. 
nuisances  and  malicious  trespasses  on  lands,  459. 
what  nuisances  are  indictable,  431  to  485. 
intruding  or  squatting  upon  land,  459. 
indictment,  how  to  describe  situation  and  place,  486. 

where  a  thing  is  not,  in  itself^  a  nuisance,  but  beoomeB  so  by  particular 
circumstances,  486. 

how  to  conclude,  486. 

where  to  be  found  ;  place  of  trial*  486. 

cannot  be  objected  to,  till  after  plea,  486. 

for  continuance  of  nuisance,  486. 

defense  to,  434. 
evidence,^434,  436. 

crinunal  intent  need  not  be  shown,  484. 
abatement  of,  434,  435. 
suppression  and  removal  of,  by  boards  of  health*  480. 

2.  Under  Penal  Code, 

**  public  nuisance  **  defined,  480. 
unequal  damage,  482. 
committing  or  maintaining,  482. 
permitting  use  of  building,  482. 

noisome  or  unwholesome  substances,  &c.,  in  highway,  432. 
exposing  persons  affected  with  a  contagious  disease,  m  a  public  place,  488. 
keeping  gunpowder  unlawfully,  485. 
keeping  gambling  apparatus,  535. 
8.  Under  (&de  of  CHminal  Procedure^  on  conviction,  court  may  direct  abate- 
ment of  nuisance,  435,  541. 

0. 

OATHS.    See  Evidbkob  ;  Indiotmbnt  ;  Pbbjubt. 
at  common  law,  and  by  sUUrUe, 

how,  and  bv  whom,  to  be  administered,  325. 

general  rule'  that  every  one  should  be  sworn,  &c.,  according  to  the 

ceremonies  of  his  own  religion,  327. 
cannot  be  administered  by «  judge  out  of  the  jurisdiction  of  his  state, 

327. 
where  a  statute  directs  a  form  of  swearing,  it  must  be  substantially 
followed,  326. 
under  Code  of  CivU  Procedure, 

to  witness ;  general  mode  of  swearing,  826,  892. 
kissing  tne  gospels,  when  dispensed  with,  892. 
affirmation,  when  to  be  made,  892. 
other  modes  of  swearing,  892. 
swearing  persons  not  Christians,  892. 
court  may  examine  witness,  as  to  his  capacity,  &c.,  892. 
taking  false  oath,  in  any  form,  is  perjury,  892. 
oath  may  be  administered  by  a  court  of  record,  825. 
by  justices  of  marine  coiu*t  in  New  York«  825. 
before  whom  oaths,  &c.,  may  be  taken,  825. 
in  special  cases,  825. 
without  the  state,  825. 
under  the  Penal  Code, 

"  oath  "  defined,  321,  326. 

irregularities  in  mode  of  administering,  no  defense  to  perjury,  821-6. 
of  office,  of  justice  of  the  peace,  965,  970. 

of  constable,  1045. 
of  prosecutor  and  witnesses,  on  preliminary  examination,  1034. 


Index, 
obscene  ltterature,  &o., 

1.  At  common  laiOt  and  by  statntef 

publishing  obscene  print  or  book«  898. 

act  of  1872,  ch.  747,  "for  the  supprefldon  of  the  trade  in,  and  drenlatioa 
of,  obscene  literature,  &c.,  articles  of  indecent  or  immoral  use,"  ftc, 
894. 
duty  of  magistrates  to  issue  search  warrants^  894, 1001. 
duty  of  presiding  judges  to  charge,  respecting,  394. 
adver  ismg,  894. 

duty  of  certain  officers  to  prosecute,  895. 
agents  of  certain  society  to  make  arrests,  &c,  89S» 
indictment  for  publishing  or  circulating,  895. 
3.  Under  Penal  Code, 

possessing,  &c.,  obscene  prints,  books,  &c.,  895. 

advertising^,  offering  for  sale,  395. 
mailing,  carrying,  obscene  print,  &c.»  896. 
seutsh  warrant,  seizures,  896. 

OBSTRUCTING, 

public  officers,  481. 

officers  or  agents  of  Society  for  the  Preventioii  of  Craelty  to  Children,  132. 

attempts  to  extinguish  fires,  526. 

OFFENSE, 

definition  of,  2. 

OFFENSES.    See  Second  Offbitbe. 

what  are  indictable,  384,  429,  430,  663. 
must  be  of  a  public  nature,  663. 

injuries  of  a  private  nature  are  not ;  tmleas  they  in  some  way  affect  the 
public,  663. 
created  b^  statute,  10,  664. 
how  described  in  the  indictment,  704. 
what  are  not  bailable,  1121. 
merger  of,  308,  430,  440. 

OFFENSES  AGAINST  PUBLIC  DECENCT.     See  Burial;  Dbad  Bodies;  Da- 

SBCTION. 

1.  At  cmnfiion  law,  and  by  statute, 

violating  the  sepulchres  of  the  dead,  872. 
taking  up  or  selling  dead  bodies  for  dissection,  872. 
taking  dead  body  with  intent  to  sell  and  dispose  of  it,  872. 
stealing  grave  clothes  or  coffin,  872. 

casting  dead  body  into  a  river,  or  conspiring  to  prevent  its  interment,  372. 
arresting  dead  body,  for  debt,  372. 

removing  dead  body  from  grave,  vault,  &c.,  with  intent  to  sell  for  dis- 
section,  for  reward,  or  from  malice  or  wantonness,  373. 

punishment,  373. 
purchasing  or  receiving  dead  body  disinterred,  373. 
opening  gi*ave,  &c.,  with  intent  to  remove  body,  or  to  steal  coffin,  &c.,  374. 

punishment,  374. 
expoong  one's  person,  393. 
keeping  a  bawdy-house,  393. 
letting  a  house  to  be  used  as  such,  898. 
publishing  obscene  books  or  prints,  898. 
getting  up  an  indecent  exhibition,  394-5. 
publidy  selling  or  buying  a  wife,  897. 

2.  Jfnder  Penal  Code, 

arresting  or  attaching  a  dead  body,  878. 

disturbing  funerals,  373. 

unlawful  dissection,  872. 

body-stealing,  374. 

receiving  stolen  body,  374. 

opening  grave,  374. 

outraging  public  decency,  374. 

any  act  that  offends  public  decency  is  declared  a  nuisance,  430-1. 
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►FFENDERS, 

arrest  of,  for  examination,  1024, 1036.    See  Abrbst. 
examination  of,  1024, 1088.    See  Examikatioit  of  Offbfdbbs. 
committing'  for  trial,  1024, 1111.    See  Commitmbnt. 

for  further  examination,  1090-2.    See  Commitmbxt. 
letting  them  to  bail,  1024,  1120.    See  Bail  ;  Indictmbnt  ;  Lbtting  Offbndbbb 

TO  Bail. 
when,  after  testifying  as  witnesses  for  prosecution,  they  may  be  discharged^ 

1170. 
when  not  incapacitated,  or  excused  as  witnesses,  1170. 

iFFBNSIVE  OR  DANGEROUS  TRADES, 
when  indictable,  433. 
not  necessary  to  show  they  are  offensive  to  health,  433. 

>FPERING  FALSE  EVIDENCE,  381. 

OFFICERS.    See  Abrbsts  ;  Cokstablbb  ;  Mabshatj^  ;  MonsTOBiAL  Officbbs  ;  Pbacb 
Offiobbs  ;  PuBLio  Officbbs  ;  Shbbiffs  ;  Wabbaivtb  of  Abbbst. 
willful  neglect  by,  to  perform  any  public  duty,  a  misdemeanor,  479. 
disobeying  command  of,  to  render  assistance,  483. 
not  bound  to  give  way,  when  resisted,  64. 
what  de^^ree  of  force  may  be  used  by,  in  making  arrests,  417. 
justification  of  assaulta  by,  under  authonty  of  law,  417. 
not  protected  by  process  defective  in  its  frame,  140. 
notice  of  their  business  and  authority,  140. 
arrests  by,  under  pretense  or  color  of  process,  &c.,  454. 
seizing  or  levying  upon  property  without  due  and  legal  pi^ooess,  &c.,  454. 
dispossessing  owner  of  landiB  or  tenements  without  due  and  legal  process,  &c.^ 

454. 
refusing  to  aid  them  in  making  arrests,  483. 
executive  officers ;  attempting  to  prevent  them  firom  performing  duty,  542. 

resisting,  in  performance  of  duty,  542. 

taking  unlawful  fees,  542. 

asking  or  i*eceiving  reward  for  omitting  or  delaying  official  acts,  542. 

taking  fees  for  services  not  rendered,  N2. 
administrative  officers ;  above  provisions  applicable  to,  543. 
refusing  to  surrender  to  successor,  543. 
taking  unlawful  reward,  in  extradition  cases,  542. 
selling  right  to  discharge  functions  of  office,  543. 

permitting  another  to  make  appointments,  or  perform  any  of  the  duties  of  his 
ofiice,  543. 

grants  or  appointments  avoided  by  conviction,  543. 
taking  propeKy  from  custody  of,  546. 
injury  to  recoi'ds  or  papers  b^  ministerial  officers,  546. 
misappropriation  by  nunistenal  officers,  546. 
misconduct  in  executing  search  warrant,  1061. 
right  to  break  oi>en  door  or  window  to  arrest  on  warrant,  1066, 1078, 1079, 1081. 

or  to  liberate  officer  and  his  aiders,  1066. 

every  one  bound  to  aid,  if  required,  1066. 

degree  of  force  allowed,  in  ease  of  ffight  or  resistance,  1066,  1071. 

arrest  by,  without  warrant,  1076. 

►FFICES, 

selling,  473. 

agreements  for,  473. 
buying,  474. 

agreements  for,  474. 
when  forfeited,  480. 
intrusion  into,  543. 

selling  right  to  discharge  functions  of,  543. 

giving  or  offering  reward  for  appointment  to,  or  to  a  clerkship,  deputation^ 
&c.,  therein,  &c.,  542. 

asking  or  receiving  reward  for  such  appointment,  clerkship,  &c.,  543. 

conviction  works  a  forfeiture  of  office,  543. 


Index. 

OFFICES— Ctmtinued. 

appointment  or  depatation  avoided  by  convictioiiy  MS. 
removal  from,  976. 

OLEOMARGARINE,  OR  BUTTERINB, 

fraudulently  coloring,  Sk.,  620. 
manufacturing,  and  sale  of^  620,  621. 

OPINIONS.    See  Eviddtob. 
of  witneeeeB,  845-6-7. 

OPPRESSION.    See  Exrosnoir. 

committed  under  color  of  office,  498. 

ORCHARDS, 

trespassing  on,  458. 

owner  may  arrest  trespassers,  458. 

ORDINANCES, 

of  common  council  in  cities ;  when  they  may  be  read  in  evidence,  867. 

of  municipal  corporations,  &c.,  857. 

of  cities,  villages  and  boards  of  supervisors,  857. 

of  another  state  or  country,  when  presumptive  evidence,  868. 

OSWEGO  (CITY  OP), 

recorder's  court  of.    See  Cett  Coubts. 
court  of  special  sessions  in,  1258. 

OUTLAWRY.    See  Trkasok. 

application  for  Judgment  of^  17. 
juogment  of,  if. 
appeal  from,  18. 

OVERSEERS  OF  THE  POOR, 

duty  as  to  property  of  absconding  parents  or  husbands,  1200,  1270.    See 
Pabbitts  ;  Parbntb  and  Husbands,  &c. 
under  excise  law.    See  Exgish  Laws  ;  Habitual  Dbuhkabds  ;  Yiolatioits 
OF  ExcisB  Law. 

OVERT  ACT, 

when  necessary  to  be  proved,  439. 

in  treason,  20,  21. 

in  conspiracy,  440,  449. 

OYER  AND  TERMINER.    See  Coubt  of  Othb  avd  TBBimnnu 

OYSTERS, 

non-residents  taking  or  planting,  556. 
use  of  certain  dredges  for  taking,  557. 

P. 

PARADES, 

in  cities,  on  Sunday,  forbidden,  1183. 
exception ;  at  certain  funerals,  1189. 

PARDON, 

plea  of,  731,  807. 

conditional ;  power  of  jfdvemor  to  grant,  781,  902. 

when  it  cannot  be  unpeached,  731. 

violation  of  condition ;  effect  of,  781. 
when  excused,  731. 
power  of  governor  to  grant,  after  conviction,  820,  902-3. 
of  babitu^  criminal,  561. 

effect  of,  in  restoring  competency  as  a  witness,  902-3. 
when  it  proves  itself,  904. 
by  governor  of  another  state ;  when  admissible  without  proof,  904. 

PARENTS.    See  Special  Pbocbbdings. 

leaving  their  children  chargeable  to  the  public,  1270. 

how  proceeded  against ;  seizure  of  meir  property,  1270-1. 
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PARENTS  AND  HUSBANDS  ABSCONDING  FROM  THEIR  FAMILIES.    See 
Spboial  Procbbdhtos. 
provisions  of  Revised  and  other  etatvtes, 

when  and  how  their  property  mav  be  seized,  1200. 

application  by  overseers  of  the  poor  to  two  justices,  for  wan*ant  of 

seizure,  1200. 
issuing  of  warrant ;  contents  of,  1200. 
power  of  overseers,  under  warrant,  1201. 
effect  of  warrant,  1201. 
inventory  of  property  seized,  to  be  made  and  returned  to  coui-t  of 

sessions,  1201. 
power  and  duty  of  court  of  sessions  in  confirming  or  discharging 

warrant,  1202. 
when  warrant  may  be  discharged  by  justices,  and  property  re8toi*ed,. 

1202. 
sale  of  property  seized,  by  overseers ;  application  of  proceeds,  1202. 
wife  of  person  absconding,  when  not  a  competent  witness,  1204. 
when  application  may  be  made  by  superintendents  of  the  poor,  1204. 
under  act  of  1878  (ch.  304),  1202. 

when  property  of  absconding  persons  has  been  seized,  &c.,  how 

proceeds  to  be  applied,  1202. 
appointment  of  guardians  for  miqors,  &c.,  1203. 
provimons  of  Uode  qf  Orimirial  Procedure^ 

absconding  parents  and  husbands  ai*e  classified  among  disorderly  per- 
sons, 1201.    See  Disorderly  Persons. 
how  proceeded  against,  1201. 

applications  to  two  magistrates,  for  warrant  to  seize  property,  1201. 
issuing  of  warrant,  and  seizure  of  property,  1201. 
transfers  of  property,  when  void,  1201. 

inventory  to  be  made  and  returned  to  court  of  sessions,  and  filed,  1201. 
warrant  and  seizure ;  when  confirmed  or  discharged,  1202. 

directions  of  court,  as  to  sales  of  property,  and  the  application  of  the 

proceeds,  rents,  &c.,  1202. 
when  to  be  discharged  by  magistrates,  and  property  restored,  1202. 
sale  of  property  seized,  and  application  of  the  proceeds,  1203. 
powers  of  superintendents  of  the  poor,  1204. 

PARKS, 

injuries  to  private  parks,  386. 

PAROL  EVIDENCE.    See  Evidbnob. 

PARTIES, 

to  cnminal  action,  5. 

on  appeal,  how  designated,  826. 

when  not  excluded  or  excused  from  being  witnesses,  890. 

testimony  of,  taken  at  the  instance  of  adverse  party,  may  be  rebutted  by 

other  evidence,  890. 
jointly  indicted,  may  be  witnesses  for  each  other,  894. 

PARTNERS, 

in  limited  partnership ;  frauds  by,  497. 
using  name  of,  not  interested,  forbidden,  475. 
property  of,  how  described  in  ij^dictment,  701. 

PARTNERSHIP, 

name  of  person  not  interested,  not  to  be  used,  475. 

the  designation  '*and  Company,"  or  ''and  Co.,"  must  designate  an  actual 
partner,  475. 
punishment  for  violation,  475. 
foreign  partnerships  may  use  styles  or  firms  of  their  houses  in  this  state,  476. 
fictitious  copartnership  names ;  use  of,  a  misdemeanor,  475. 

PASSENGER,  OR  PASSAGE,  TICKETS.    See  Frauds  in  the  Sale,  &c. 
conspiracy  to  sell,  or  attempt  to  sell,  449,  507. 
obtaining  money,  &c.,  under  pretense  of  procuring,  449. 
frauds  in  the  sale  of,  496,  507. 


PASSENGER,  OR  PASSAGE,  TiCKEF^—CofMwed. 
who  may  sell,  506. 
what  muBt  be  stated  in,  508. 
sale  of  ticket  not  filled  oat  as  required,  or  at  ezoesBive  imte,  a  miademeaoor, 

508. 
value  of,  how  ascertained,  291. 

PASSENGERS, 

soliciting,  for  hotels,  steamers,  ships,  railroadsy  &c^  by  unlicensed  rannerB, 
&c.,  prohibited,  519. 

PASSENGER  VESSEL, 

overloading ;  offense  of,  548. 

generation  of  unsafe  amount  of  steam,  548. 

PASTIMES, 

on  Sunday,  prohibited,  1180. 

PAUPERS,  &c.. 

selling  or  giving  spirituous  licjuors,  ftc,  to,  531. 

sales  of  strong  or  spirituous  hquors  to,  forbidden*  1208. 

PAWNBROKERS, 

violating  law  in  regard  to,  527. 
when  not  to  carrv  on  business  without  a  license,  627. 
search  warrant  for  property  pledged  with,  527. 
refusing  to  exhibit  stolen  goods  to  owner,  627. 
selling  before  time  to  redeem  has  expired,  527. 
reAising  to  disclose  name  of  purchaser  anil  price,  627. 

PAWNED  ARTICLES, 

search  warrant  for,  1001. 

PAWNING, 

of  goods  hired  or  loaned,  497. 

of  borrowed  or  hired  property,  600. 

PEACE, 

offenses  against  the  public  peace,  397. 

all  not  amounting  to  felony  are  misdemeanors  at  common  law,  397. 
examples ;  imlawful  assemblies,  riots,  routs,  affrays  assaults  and  batte- 
ries, &c.,  397. 
when  indictable,  663. 
surety  of  the,  1017.    See  Surety  of  thb  Pbaob. 

PEACE  OFFICERS.    See  Officbbs  ;  Procbss  ;  Sbabch  Wabraitts  ;  Wabraittb  op 

Arrest. 
defined  and  enumerated,  46,  1038, 1043,  1051. 
arrest  by,  for  attempt  to  commit  crime,  12. 

upon  warrant  of  magistrate,  1043. 
warrant  of  arrest  to  be  (Urected  to,  1043. 
search  warrant  to  be  directed  to,  1005,  1054. 

may  be  execute<l  by  any  of  the  ofilcers  mentioned  in  the  direction,  1003-6. 

misconduct  of  ofiScer  executing  is  a  misdemeanor,  1006  1054. 
may  pursue  and  arrest  person  disguised,  10S5,  1054. 

right  to  command  assistance,  1055, 1065-6,  1085. 
duty  of,  to  arrest  disturbers  of  religiouiit  meetings,  1048,  1176. 
execution  by,  of  certain  warrants  of  arrest,  1051. 
service  of  subpoenas  by,  1053-5,  1095. 
coroner's  warrant  of  arrest,  to  be  addressed  to,  1054. 

how  served  and  executed,  1054. 
exceeding  their  authority,  in  executing  search  warrants,  1064. 
when  to  carry  vagrant  before  a  magistrate,  for  examination,  1064. 
arresting  fugitives  from  justice,  1054. 
arrests  by,  without  warrant,  in  what  cases  allowed,  1055, 1074-6. 

may  break  in,  if  admittance  be  refused,  after  notice,  1055,  1074. 

may  arrest  at  night,  on  reasonable  suspicion  of  a  felony,  1056, 1074. 

must  state  his  authority,  and  cause  of  arrest,  1055, 1074. 
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PBACE  OFFICERS— Owttnu^d. 

except  where  party  ia  committing^  felony,  or  is  pursued,  after  escape* 
1056. 
may  take  before  a  magistrate  one  arrested  by  a  by-stander  for  breach  of 
the  peace,  10C>5,  1076. 
arrests  by,  under  a  warrant,  1038,  1043.    See  Arbbst  ;  Wiarakts  of  Abbbst. 
duty  in  regard  to  property  stolen  or  embezzled,  1066. 

cannot  arrest  for  misdemeanor,  on  Sunday,  unless  by  direction  of  the  magis- 
trate, indorsed  on  warrant,  1061. 
must  state  authority,  and  show  warrant  of  arrest,  1064.     - 
power  of,  in  case  ot  resistance,  1066. 
when  they  may  break  open  a  door  or  window,  1066-7. 
delaying  to  take  person  arrested  before  a  magistrate,  1068. 
neglect  or  refusal  to  aid,  when  required  to  do  80»  1066. 
when  to  arrest  vagrant  for  examination,  1145. 
to  arrest  and  pursue  person  disguised,  1146. 
may  reqmre  aid,  1147. 
neglect  to  aid,  a  misdemeanor,  1147. 

PECULATION,  &o., 

affecting  public  moneys,  property,  and  rights  of  property,  880,  494* 

PEDDLERS.    See  Hawkbbs  and  Pbddlbbs. 

PENAL  CODE, 

objects  of,  3. 

punishments  under,  8,  9, 10. 

general  rules  of  construction,  9. 
uty  of  courts,  under  sections  declaring  certain  crimes  punishable,  9. 
general  provisions ;  definitions ;  and  rules  of  construction,  1277. 

construction  of  terms  and  words,  1277. 
application  of,  to  prior  offenses,  1278. 
existing  civil  rights  preserved,  1278. 
intent  to  defraud.  1278. 
civil  remedies  preserved,  1278. 
proceedings  to  impeach,  &c.,  preserved,  1278. 

military  punishments,  and  power  to  punish  for  contempt,  preserved,  1278, 
certain  statutes  continued  in  force,  1278. 
acts  repealed,  1279. 
when  Code  to  take  effect,  1279. 

PENAL  STATUTES.    See  Summabt  CoNvionows. 

married  women  may  be  convicted  upon,  1223. 

aciion  upon,  before  magistrate,  1216. 

general  rules  of  construction,  under  Penal  Code,  9. 

PENITENTIARY, 

of  county,  imprisonment  in,  8,  541. 

when  imprisonment  may  be  in,  or  in  county  jail  or  state  prison*  689. 

PEOPLE.    See  I^dictmbnt. 

the  first  pleading  on  Ithe  part  of,  is  the  indictment,  7. 
criminal  actions  are  prosecuted  in  the  name  o(  as  pUintifiB,  6. 

PERJURY.  AND  SUBORNATION  OF  PERJURY, 
1.  Perjury  at  common  law  and  by  statute, 
defined,  320,  324,  829. 

what  is  not  such,  328,  327. 
punishment,  320,  321,  322. 
pei*8on  convicted,  disqualified  as  a  witness,  320. 
witness  swearing  falsely  on  trial  may  be  committed  by  court,  322. 
court  may  bind  over  witness  to  establish  the  perjury,  323. 
court  may  detain  papers  and  documents  to  be  used  on  trial  of  wit- 
ness, 323. 
by  electors,  at  elections  and  town  meetings,  323. 
in  other  cases,  323. 
at  primary  elections,  &c.,  823. 


Indsx. 

PERJURY.  AND  SUBORNATION  OF  PERJURY— OwWutted. 
what  amounts  to,  at  coniinon  law,  323,  324. 
oath,  must  be  administered  by  a  competent  authority,  324,  336. 

a  court  of  i-ecord  has  power  to  administer,  325. 

marine  court  of  New  York,  326. 

persons  authorized  to  administer,  825,  826,  327. 
in  special  cases,  325. 

without  the  state,  326. 

mode  of  administering,  326,  327. 

must  be  taken  in  a  judicial  proceeding,  327,  328,  829. 
to  swear  falsely  in  any  form  authorized  by  law,  is  peijury,  326. 
when  false  swearing  is  not  perjury,  827. 
false  evidence  befoi-e  grana  jury,  228. 
under  a  repealed  statute,  329. 
by  a  witness  testifying  in  his  own  cause,  329. 
false  oath  must  not  only  be  corrupt,  but  material  to  the  issue,  839. 

must  l)e  material  to  question  in  issue,  829,  331. 

not  necessary  that  it  tends  directly  to  prove  the  issue,  329. 

averment  and  proof  of  materiality,  329,  330. 

assertion  must  be  absolute,  331. 

swearing  to  belief,  331. 

the  oath  must  be  false  and  contrary  to  party's  belief,  381. 

witness  testifying  to  what  is  true  in  fact,  but  at  the  time,  does  not 
know  it  to  be  true,  331. 

probable  cause  for  belief,  332. 

corruptness  ;  proof  of ;  absence  of,  832. 

taken  under  advice  of  counsel,  382. 
intention  must  Ite  willful,  332. 

how  proved,  332. 

previous  malice,  332. 
not  necessary  that  oath  should  obtain  credit,  or  cause  injury,  882. 
iTidictment ;' form  of,  333. 

what  is  a  sufficient  inducement,  333. 

statement  as  to  form  of  administering  oath,  833,  334. 

averment  of  jurisdiction,  333. 

materiality  of  evidence,  334,  335. 

time  of  committing,  when  material,  should  be  laid  withprecision,  335. 

offense  committed  befoi'e  the  court,  or  an  officer  thereof;  334. 

the  day  laid  in,  not  material ;  proof  may  be  made  of  another  day,  335. 

place,  how  stated,  336. 

court  in  which  oath  was  taken,  336. 

jurisdiction  or  authority  of  court  or  officer,  387. 

manner  of  swearing,  337. 

that  defendant  falsely  swore,  338. 

what  other  technical  words  to  be  used,  338. 

innuendo,  338. 

must  expressly  contradict  the  matter  falsely  sworn  to,  838. 

must  negative  the  oath  by  special  averment,  338. 

several  assignments ;  proof  of  one  suffideilt,  338. 

general  averment  of  false  swearing,  insufficient,  338,  339. 

contradicting  defendant's  belief  in  his  testimony,  339. 

two  defendants  cannot  be  joined  in,  339. 
etAdence, 

introductory  parts  of  indictment  must  he  proved  as  laid,  339. 

what  is  sufficient  to  support  indictment,  339,  340,  341. 
in  general,  one  witness  is  not  enough,  ^9. 

but  one  witness  and  ciitiumstances  strongly  corroborative  are 
sufficient,  339. 

what  is  sufficient  corroborative  proof,  339,  340. 
exceptions  to,  and  limitations  of,  rule,  340. 

party  injured  a  competent  witness,  341. 

a  person  separately  indicted,  when  a  competent  witness,  341. 

pi*oduction  of  writing  containing  false  matter,  341. 

matters  set  out  in  the  indictment,  as  swoini  to,  must  all  be  proved,  841. 
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•EHJUBT,  AND  SUBORNATION  OF  PERJURY— Owiiintied. 

but  all  need  not  be  proved  by  one  witness,  341. 
variance  fatal,  341,  342. 
authority  of  person  administeiing  oath,  how  proved^  342. 

variance  immaterial,  342. 
that  defendant  was  duly  sworn,  342. 
of  identity  of  defendant,  342. 
materiality  of  the  perjury  must  be  proved,  343. 
corrupt  intention  must  be  proved,  MS. 

priiaa  facie  shown  by  provinsf  falsity  of  oath,  348. 
of  genei-al  bad  chai*acter  of  defendant  for  truth  and  veracity  inadmis- 
sible, 343. 
attempt  to  commit  peijury,  348. 
to  induce,  323,  345. 
2.  Perjury  under  the  PeTuii  Code^ 
defined,  320. 

irregularities  in  the  mode  of  administering  oaths,  821,  826. 
incompetency  of  witness  no  defense,  821. 
witness's  knowled^  of  materiality  of  his  testimony,  321. 
making  of  deposition,  &c.,  when  aeemed  complete,  321. 
statement  of  that  which  one  does  not  know  to  be  true,  322,  332. 
committal  of  perjured  witness,  822. 
witnesses  to  perjui*y  may  be  bound  over  to  appear,  322. 
documents  necessary  to  prove  peijury  may  be  detained,  822. 
punishment  of,  344. 
8.  Perjury  under  Code  of  Crimiiud  Procedure^ 

indictment ;  what  it  must  contain,  339. 
4.  /Siibomation  of  perjury, 

at  oominon  laWf  and  by  statute,  defined,  343,  844. 
how  punished,  343,  344. 

person  convicted  disqualified  as  a  witne^  844,  845. 
procuring  another  to  swear  falsely  at  an  election  or  town  meeting, 
344,  345. 
as  a  witness  in  any  cause,  matter  or  proceeding,  844. 
abortive  attempt  to  induce  perjury,  344,  345. 
false  oath  must  be  actually  taken,  344. 
solicitation  to  commit  peijury,  844. 
punishment  for  attempts,  244. 
indictmeTtt  need  not  set  forth  the  means  used,  345. 

words  "  imlawfully  and  corruptly  "  necessary,  345. 

for  attempts  to  commit,  345. 

what  it  must  contain,  339. 

need  not  particularly  specify  the  perjury,  845. 

averment  that  accused  incited,  or  so^cited  the  other  person  to 

commit  perjury,  345. 
averment  of  scienter,  345. 

that  false  oath  was  procured  to  be  used  In  a  court  having 
jurisdiction,  345. 
what  words  are  equivalent  to  "knowingly,"  345. 
etfidence.    Record  of  witness's  conviction  tor  perjury,  no  evidence, 
346. 
ofiense  of  perjured  witness  must  be  again  proved,  846. 
testimony  of  accomplice,  846. 
attempt  to  induce ;  how  punished,  823,  845. 
under  Penal  Code, 
defined,  344,  546. 
punishment,  344. 

*ERSO^ATING.    See  Falsblt  PHRfiOKATnra,  Ac 
officers,  222. 

another  person,  222,  224. 
receiving  property  in  &l8e  character,  223. 

[90]  142S 


i^DEX. 

PERSONS  CAPABLE  OF  COMMITTING  CRIMES,  563.    See  CRmnrAL  RBsram- 
BiLiTT ;  Idiots  ;  Ihfantb  ;  Lunatics  ;  Marbibd  Wokss  ;  Rafb. 
general  rule  that  all  persons  are  ponishable  unless  expressly  exempted  by 

law,  663. 
what  cases  of  want  or  defect  of  will  create  an  exemption  from  pamshment* 
566  to  597. 
1.  Infancy  ;  who  are  infants,  567. 

when  set  up  as  a  defense,  must  be  proved,  569. 
what  considered  age  of  discretion,  567. 
infants  above  the  age  of  14  years,  567. 

mider  the  age  of  14,  presumed  not  to  have  saflSdent  discretioEu 

567. 
but  malice  will  supply  age,  567. 

proof  of  mischievous  discretion  must  be  strong  and  dean 
567,  569. 
above  seven  years  of  age  and  under  fourteen,  are  within  the  age 
of  ix)esible  dieicretion,  567. 
evidence  of  mischievous  discretion,  568. 
indictable  for  obtaining  goods  by  false  pretenses,  567. 
when  not  answerable  ror  nuisance,  567. 
mider  twelve  years  of  age,  cannot  be  convicted  of  murder,  on 

confession  alone,  568. 
imdw  fourteen  presumed  unable  to  conunit  rape,  568. 

cannot  be  convicted  unless  his  physical  ability  to  accomplish 

penetration  is  proved  as  an  inde^ndent  fact,  568. 
nor  can  he  be  convicted  of  assault  with  intent  to  commit  a 
rape  unless  ability  be  proved.  568. 
between  ages  of  seven  and  twelve,  presumed  incapable  of  crime, 
568. 
pi*esum]iiion  may  be  removed  by  proof  of  suffident  ca- 
pacity, 568. 
mider  age  of  seven,  absolutely  exempted,  569. 

not  capable  of  committing  crime,  569. 
under  age  of  pi'esumed  capacity ;  burden  of  proof  as  to  being,  569. 
ascertaming  age  by  iniroection,  569. 
2«  Inaanityf  including  idiocy,  aaventitious  insanity^  volmitary  or  acquired 
insanitv,  570. 
idiocy ;  definition  of,  570. 
who  is  an  idiot,  570,  571. 

deaf  and  dumb  persons,  571. 
irresponsibility  of  idiots,  570,  571,  674. 
capacity  to  distin^ish  right  from  wrong,  670. 
question  whether  idiot  or  not,  is  one  of  met,  for  the  Jury,  670. 
snould  be  clearly  made  out,  570. 
malicious  discretion,  570. 

idiots,  when  excused  from  criminal  liability,  571. 
adventitious  insanity ;  definition  of,  571. 
when  it  exempts,  571,  572. 

a  iierson  made  non  co7npo8  tnerUis  by  dckness  or  diaeaae,  678^ 
when  it  is  denominated  lunacy,  571. 
lunatic,  in  his  frenzy,  573. 
when  it  excuses  all  acts,  574. 
voluntary  or  acquired  insanity,  574,  577. 

produced  by  drunkenness,  574,  577  to  580. 
evidence  of  insanity,  580  to  585. 

burden  of  proof  upon  defendant,  580. 

when  burden  shifted  upon  prosecutor,  580. 

must  be  afiirmatively  establiFhed,  580. 

not  enough  that  there  be  a  doubt,  580. 

rule  as  to  lunatic  with  lucid  intervals,  581.  ' 

opinions  of  witnesses,  581,  582. 

of  medical  men  and  experts,  582  to  586. 
no  insane  person  to  be  tried  or  punished,  586. 
morbid  cnmtvai  ^vop^u^ty  no  defense,  585. 
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PEBSONS  CAPABLE  OF  COBiMITTING  CBJME&— Continued. 
8.  8vJbjection  to  the  pofioer  of  others, 

nature  and  amount  of  force  used,  G88. 

moral  force,  b^  use  of  threats,  duress  or  assault,  588. 

persons  offending  through  compulsion,  596,  597. 

what  constitutes  duress  of  aiders  or  participants,  588. 

idiot,  lunatic  or  child,  made  use  of,  as  the  instrument  of  another,  689. 

coercion  is  a  misdemeanor ;  what  constitutes,  597. 

ari£dng  from  certain  pubUc  relations,  589. 

arising  from  relation  of  husband  and  wife,  589. 

married  woman,  when  exempt,  589  to  593. 

to  what  offenses  the  rule  extends,  589,  590,  591. 

coercion  by  husband*  589,  590,  592,  597. 

presence  of  husband,  589,  590,  591. 

is  not  a  defense  to  wife  charged  with  crime,  590. 

wife  keeping  bawdy  or  gamblinfif  house,  592. 

wife  not  punishable  for  stealing  husband's  goods,  693. 
wife  not  liable  as  accessary,  for  receiving  husbiuid  after  a  felony,  594, 

husband  and  wife,  alone,  cannot  be  guilty  of  a  conspiracy,  594. 
arising  from  relations  of  parent  and  child,  or  master  ana  servant,  will 

not  excuse,  594. 
4.  Ignorance  or  mistake^ 

Ignorance  of  the  law,  as  a  general  rule,  will  not  excuse,  696. 

all  are  presumed  and  bound  to  know  the  law,  595. 

of  a  recent  statute,  596. 
mistake  of  law,  595. 

may  be  relevant  on  question  of  intent,  696. 
ignorance  or  mistake  of  facts,  595,  596. 

PETIT  LARCENT,  441.    See  Labobnt. 

PHOTOGRAPHS.    See  EvmBiroB. 

when  i-eceivable  as  an  aid  to  identification,  845. 

to  represent  a  person's  physique  at  a  certain  time,  846. 

PHYSICIANS,     , 

liable  for  domg,  while  intoxicated,  any  act  producing  'death,  84,  91. 

or  for  prescribing,  while  in  that  state,  any  poison,  &c.,  endangering  lifb, 
or  seriously  affecting  health,  464. 
rape  by,  100. 

practicing,  or  attempting  to  practice,  without  license,  548. 
not  to  disclose  information  acquired  in  attending  patient,  906-7. 
opinions  of,  as  witnesses,  845-%. 
jury  of  physicians  to  try  question  of  pregnancy,  823. 

PICKPOCKETS,  301,  302. 

are  disorderly  persons,  1155. 

PIGEONS, 

shooting  of,  when  not  prohibited,  469. 

PILOTING, 

without  license,  a  misdemeanor,  553. 
coasting  steamers  excepted,  553. 
PLACE, 

when  necessary  to  be  stated,  in  indictment,  708* 

how  stated,  703. 

when  variance  fatal,  704. 

when  it  n^ed  not  be  proved,  704. 

when  to  be  proved  as  laid,  842. 

proof  of  offense  anywhere  within  the  county,  is  sufficient,  842. 
unless  place  is  the  essence  of  the  crime,  842. 

PLACES  OF  PUBLIC  AMUSEMENT, 

under  act  of  1862  (ch.  281)  "to  reprulate  places  of  public  amusement  in  the 
cities  and  incorporated  villages,*'  &c.,  1165,  516. 


PLACES  OF  PUBLIC  AMVSEMENT^Cantinued. 

certain  amusements  forbidden,  until  licensed,  1166. 
penalties  for  violations,  1166. 

what  violations  are  misdemeanors ;  how  punishable,  1166. 
duty  of  officers  to  enter,  and  arrest  offenders,  1166. 
imder  act  of  1871  (ch.  259)  <'  in  relation  to  acrobatic  exhibitions,**  1166,  516. 
unlawful  for  proprietor,  lessee  or  occupant  to  suffer  or  permit  any  one  to' 
perform  without  sufficient  means  of  protection,  1166. 
propiietor,  &c.,  how  punished  for  violation*  1166. 
under  act  of  1879  (ch.  227)  "for  the  protection  of  Ufe  and  limb,"  1166,  517. 
throwing  knives,  swords,  &c,  or  discharging  fire-arms,  &c.,  aX  individ- 
uals, unlawful,  1166. 
violation,  a  misdemeanor ;  fine,  1166. 
dangerous  exhibitions  at,  556. 
masquerades  in,  prohibited,  898. 

PLACES  OF  PUBLIC  RESORT, 

allowing  masquerades  to  be  held  in,  a  misdemeanor,  398. 

PLAINTIFFS, 

criminal  actions  are  prosecuted  in  the  name  of  the  people  of  the  state  as,  5. 

PLANK  ROAD  COMPANIES, 
when  indictable,  565. 
appearance  by  counsel ;  plea,  665. 

in  case  of  non-appearance,  plea  of  not  guilty  to  be  entered,  666. 
tine,  on  conviction,  666. 

PLAYING. 

on  Sunday  prohibited,  1180.  \ 

PLEADING.    See  Drmurrbb  ;  Ikdictmbht  ;  Pleas. 
to  indictment,  7,  8,  724.    See  iKDiorMKNT. 
on  trial  before  justice,  1225-6-7. 

in  courts  of  special  sessions,  1244.    See  Coubts  of  Special  Sbbsiohb. 
time  of,  724. 

former  forms  of,  abolished,  7.  * 

rules  for  determining  sufficiency  of  pleadings  are  those  prescribed  by  Code 

of  Criminal  Pnxsedure,  7. 
on  the  part  of  the  people,  7. 

indictment,  7. 
on  the  part  of  the  defendant.  7. 

demurrer  or  plea,  7. 
when  to  be  put  in,  8. 

plea  of  the  general  issue,  732.    See  General  Issue. 
03  proof  of  a  fact  admitted  or  alleged  therein,  858. 

PLEAS, 

kinds  of,  7,  8.  724  to  732. 

when  to  be  put  in,  8,  724. 

howput  in,  725. 

form  of,  725. 

plea  of  guilty,  how  put  in,  725. 

may  be  withdrawn  by  permission  of  the  court,  725. 
plea  of  not  gxiilty ;  what  is  denied  by,  'i25. 

what  may  be  given  in  evidence  under  it,  725. 

what  is  not  deemed  a  former  acquiltol,  725-6. 

to  be  entered  if  defendant  refuses  to  answer  by  demurrer  or  plea»  726. 

in  police  courts,  970. 

POISON.    See  Admikistbrwo  Poison  ;  Poisoning. 
apothecaries,  &c.,  neglecting  to  label,  464. 
selling  without  recording  sale,  464. 
refusing  to  exhibit  recoM,  466. 
selling,  without  label,  466. 
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POISONING, 

mingling'  poison  with  food,  drink  or  medicine  with  intent  to  kill  or  injure  any 
human  being,  143. 

punishment,  143. 
willfully  poisoning  any  spring,  well  or  reservoir  of  water,  143. 

punishment,  143. 
food,  &c.,  need  not  be  taken  or  drank,  143. 

the  mingling  of  the  poison  is  sufficient,  144. 
animals ;  cattle,  376,  392.    See  Maugious  Misohisf. 

POUCE, 

organization  and  regulation  ot,  are  governed  by  special  statutes,  969. 
force  to  preserve  the  peace  at  pnblic  meetings,  when  and  how  ordered,  919. 

POLICE  CLERKS, 

in  city  of  New  York ;  daties  of,  in  respect  to  property  stolen  or  embezzled, 
1000. 

POLICE  CONSTABLES, 
appointment  of,  970. 
duties  and  powers,  970. 
compensation,  970. 

in  incorporated  villages ;  powers,  dutieB  and  compensation*  1048. 
are  peace  officers,  1051. 

POLICE  JUSTICES  AND  POLICE  COURTS. 

in  cities  and  villages  ;  powers  and  jurisdiction,  964. 
under  act  of  1870  (ch.  291),  964. 

election ;  term  of  office ;  powers,  jurisdiction  and  liabilities,  964. 

vacancies.  964. 

fees,  964. 

oath  of  office,  964. 
under  act  of  1875  (ch.  514),  to  provide  for  the  election  of  police  justices  in 
villages,  964. 

election  and  qualifications  ;  term  of  office ;  vacancy,  964. 

jurisdiction ;  salary ;  liabilities ;  sickness  or  disability  ;  vacancy,  965. 

records  of  complaints,  &c. ;  report  of  fines ;  penalties  and  costs,  965. 
under  act  of  1876  (ch.  21) ;  power  to  take  recognizances  during  trial  or 

examination,  966. 
under  act  of  1880  (ch.  235) ;  where  two  or  more  towns  or  counties   are 
included  in  one  village ;  costs  and  expenses,  966. 

imprisonment ;  in  what  coxmty,  966. 
justices  and  clerks  removable,  969. 
in  the  city  of  New  York  ;  under  the  <*  New  York  city  consolidation  act "  of  1882 
(ch.  410),  966. 

number  of  police  justices  ;  mode  of  appointment,  966. 

certificate  of  appomtment,  967. 

salaries  of  justices,  967. 

terms  of  office ;  vacancies,  967. 

not  to  receive  any  fees,  or  hold  any  other  office,  &c.,  967. 

board  of  police  justices,  967. 

rules  of  practice  to  be  prepared  and  published,  967. 

rules,  &c.,  for  maintenance  of  order,  967. 

attorneys,  967. 

removals  from  office ;  justices  and  clerks,  968. 

power  to  fine  for  intoxication,  or  disorderly  conduct,  968. 

vagrancy  ;  record  in  cases  of,  968. 

recopnizances  to  keep  the  peace,  or  to  be  of  good  behavior,  968* 
must  reside  in  city  or  county,  i  81,  969. 
under  Code  of  Criminal  Procedure, 
jurisdiction  of  police  justices,  968. 
courts  of  special  sessions  are  police  courts,  968. 
election  of  justices,  in  incorporated  villages,  968. 
oath  of  otfice,  to  be  taken  and  filed,  968. 
bond  to  be  given  and  approved,  968. 
tei*m  of  office,  when  justice  to  enter  upon  his  duties,  968. 
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POLICE  JUSTICES  AND  POLICE  COURTS— Om^intied. 
duty  in  case  of  riots,  968. 
compensation  of,  969. 
are  removable  by  supreme  conrty  969. 
proceedings  in  police  courts,  970. 

chai'ge  to  be  read  to  defendant,  and  he  required  to  plead,  970. 

what  pleas  may  be  pleaded,  970. 

must  be  oral,  and  entered  upon  the  minutes,  970. 

issue,  how  tried,  970. 

subsequent  proceedings,  the  same  as  in  courts  of  special  sessions,  970. 
applications  to,  and  proceedings  before,  in  cases  of  bastardy,  1191,  Ac 

POUCEBiEN, 

duty  to  arrest  for  violations  of  excise  law,  1049. 
of  a  city,  town  or  village,  are  peace  officers,  1061. 

may  execute  Judgment  of  a  court  of  special  sesmons,  1053. 

POLICE  OFFICERS, 

duty  to  inform  against  gamblers,  1048. 
as  to  idle  and  truant  children,  1048. 
to  an*est  for  violations  of  excise  law,  1049. 

right  to  arrest  one  as  disorderly  person,  without  warrant,  1078. 

captains  or  sergeants ;  when  they  may  take  bail,  1131-2. 

duty  in  arrestinfi^  as  vagrants,  &c.,  children  found  begging,  receiving  or  solic- 
iting alms,  oc.,  1148. 

POLYGAMY.    See  Bigamy. 

POOLS,   1171.    See  Bbts,  Wagbbs  Ain>  Pools. 

POOR  PERSONS, 

pi*oceeding8  to  compel  relatives  to  support  them,  1269.    See  Spbcial  Pao- 

CBBDING8. 

POOR  RELATIVES, 

com|>elling  support  of.    See  Pabbfts,  &c.,  Absoohding  ;  Spbcial  Pbocbbdixgs. 

PORT -WARDEN, 

acting  as  such,  without  authority,  a  misdemeanor,  553. 
employing  unauthorized  person  to  act  as  such,  664. 

POSTING,  &o., 

for  not  fighting  a  duel,  461. 

POUGHKEEPSIE  (VILLAGE  OF), 
police  justice  m,  1269. 
courts  of  speciai  sessions  in,  1259. 

POWER  OF  THE  COUNTY, 

summoning,  by  sheriff,  478. 

punishment  for  refusing  to  assist,  478. 

PRACTICE,  &c.    See  Affidavits;  Entitlikg;  iNDicnfBMT ;  Pboobdubb. 
practice  and  proceedings  on  trial  of  indictment,  786. 
before  justices  of  the  peace,  1017. 
in  cases  of  bastardy.    See  Bastabdt. 
in  special  proceedings.    See  Spbcial  Pbocbbdings. 

PREGNANCY. 

of  female  convict ;  jury  of  physicians  to  be  impaneled ;  inquisition,  823. 

PRESCRIBING  MEDICINES,  &c., 
by  intoxicated  persons,  464. 

PREMEDITATED  DESIGN, 

equivalent  to  malice  aforethought,  27-8. 

PRESUMPTIONS  OF  LAW, 
need  not  be  proved,  845. 

PRESUMPTIVE  EVIDENCE,  941  to  944.    See  Evidbbcb. 
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PREVENTION  OF  CRDiB.    See  Subrt  vqb  Good  Bshatiob;  Smnrr  of  tbm 
Pbacb. 
by  lawful  resifitance,  3. 
who  ma^  resist,  3. 
by  intervention  of  officers  of  Jnsticey  3. 
^X)er8on8  in  aid  justifiedy  8. 

PRIESTS, 

confessions  made  to,  906. 

PRIMARY  MEETINGS,   ELECTIONS  AND  CONVENTIONS* 

illegal  interference  with  electors  at,  611. 

PRINCIPALS  AND   ACCESSARIES, 

all  criminals  are  either  principals  or  accessaries,  599. 
principal;  definition  of,  599,  601. 

all  engaged  in  offenses  less  than  felonies  are  such,  608. 

in  treason,  all  are  principals,  599,  608. 

in  misdemeanors,  all  who  procure^  oomiseU  aid  or  abet  are  prindpalBy 

699,  602,  608. 
principal  in  1st  degree,  who  is,  600. 
presence  unnecessary,  600,  601. 

need  not  perpetrate  the  crime  with  his  own  hands,  600. 
employing  an  innocent  a^nt,  600. 
principal  in  2a  degree ;  who  is,  602. 

all  aiders  and  abettors  who  are  present,  602. 

what  a  sufficient  presence,  602. 

what  participation  is  necessary,  602,  603,  604. 

may  be  ti'eated  as  principal  in  first  degree,  605. 

may  be  tried  before  principal  in  first  c&gree  has  been  dealt  with, 

605. 
or  though  principal  in  first  degree  has  been  acquitted,  606,  800. 
indictment  of  principals,  605. 
punishment  of  principals,  606. 
OOOSMorieff,  definition  of,  599,  613. 

are  either  accessaries  before  the  fact,  or  accessaries  after  the  fkct,  699. 
distinction  between,  and  principals,  obtains  only  in  felonies,  599. 
at  common  law,  there  are  no  accessaries  in  misdemeanors ;  all  con- 
cerned being  principals,  699,  608. 
before  the  fact ;  who  are,  606. 

in  all  felonies,  except  manslaughter,  81,  606. 
in  new  felony,  created  by  statute,  606. 
cannot  be  guilty  of  a  higher  degree  than  principal*  606. 
person  procuring  a  felony  to  be  committeo,  606. 
concealment  of  a  felony  to  be  committed,  607. 
tacit  acquiescence,  or  bare  permission,  607,  608. 
must  be  absent  when  crime  coqimitted,  606. 
not  answerable  when  offense  committed  is  other  than  that  order- 
ed, 607. 
in  murder,  who  are,  and  how  punished,  38. 
seconds  in  duels,  358. 
deg^ree  of  incitement  used,  608. 

may  be  accessary  to  an  accessary  before  the  fact,  609. 
punishment  of  accessary  before  the  fact,  609. 
indictment^  what  facts  mnst  be  stated  in,  609,  610,  616. 
evidence;  when  principal  and  accessary  are  indicted  together,  610. 
either  is  a  competent  witness  against  the  other,  610. 
when  other  evidence  necessary,  610. 
what  is  sufficient  corroborative  evidence,  611. 
accessary  may  controvert  gnilt  of  principal,  610. 
record  of  conviction  of  principal,  611,  612. 
after  the  fact ;  who  are,  and  how  punished,  612. 
what  acts  will  constitute,  612,  613,  614. 
husband  and  wife,  613. 
mere  omissions  insufficient,  613. 
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PRINCIPALS  AND  ACCESSARIES— Om^iniMd. 

can  be  none,  except  in  felonies,  614. 

in  murder,  who  is,  and  how  punished,  40. 

none  in  treason,  614,  617. 

cannot  be  tried  before  conviction  of  principal,  614,  616. 

acquittal  of  principal,  how  far  evidence  for  accessary,  616. 

in  cases  of  doubt,  accessarv  should  be  secured  for  trial,  616. 

may  be  indicted,  tried,  &c.,  although  principal  pardoned,  or 
discharged,  616. 

may  be  tried  with  their  principals,  or  separately,  616.  ' 

to  kidnapping,  how  punished,  616. 
indictment  of  accessaries ;  venue,  615,  616. 

where  principal  and  accessary  are  joined  in,  616. 
evidence ;  record  of  conviction  of  principal,  617. 

where  principal  and  accessary  are  joined,  617. 

of  former  conviction,  617,  618. 

to  controvert  guHi  of  principal,  617. 
accessaries,  in  what  county  to  be  indicted  and  tried,  616. 

may  be  convicted,  though  principal  has  not  been  convicted,  616. 

or  though  he  is  not  amenable  to  justice,  or  has  been  pardoned, 
&c.,  615. 

punishment  of  accessary  to  a  felony,  616. 

of  accessary  to  misdemeanor,  619. 

on  a  joint  indictment,  accessary  must  be  acquitted  if  principal  is, 

PRISON, 

defined,  867. 

PRISON-BREAKING.  •  See  Esoapb. 

PRISONER, 

defined,  866. 

PRISONERS. 

list  of,  to  be  presented  bv  keeper  of  county  prison,  to  oyer  and  terminer,  636. 

when  to  be  discharged,  686. 

removal  of,  by  habeas  corpus^  686. 

order  to  bring  up  in  court  of  oyer  and  terminer,  686. 

in  court  of  sessions,  687. 
in  court  of  sessions ;  jailer  to  present  lists  of,  687. 
discharging  prisoners  not  indicted,  687. 

PRIVATE  DOCUMENTS, 

production  and  proof  of,  871. 

PRIVATE  INSANE  ASYLUM, 

conducting,  &c.,  without  a  license,  a  misdemeanor,  667. 

PRIVATE  STATUTES.    See  E^idbncb  ;  Statutbs. 

PRIVILEGED  COMMUNICATIONS.    See  Evidkkob;  Lbbhl. 
made  to  attorneys,  counsel,  &c.,  904-5-6. 
between  husband  and  wife,  905. 
confessions  made  to  clergymen,  priests,  &c.,  906,  966. 
to  physicians  and  surgeons,  906-7. 
to  jurors  or  grand  jurors,  907. 
to  district  attorney  and  clerk,  907. 

when  disclosure  would  be  detrimental  to  public  service,  it  will  not  be  com- 
pelled, 907. 

PRIZE-FIGHTING, 

when  surety  to  keep  the  i)eace  may  be  required,  1019. 

PRIZE-FIGHTS  AND  FIGHTS  AMONG  GAME  ANIMALS.    See  Dueldto,  &c.; 
Rwo  OR  Prizb-Piohts,  &c. 
under  act  of  18.56  (ch.  98),  400. 

under  act  of  1859  (ch.  87),  "to  prevent  and  punish  prize-fighting,"  400, 1019. 
under  act  of  1875  (ch.  97),  401. 
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PR0CEEDIN08.    See  PaJLonoB,  &c. ;  Spbcial  PBooBSDnras. 

before  justices  of  the  peace,  in  criminal  cases,  1015,  1017.    See  Jdsticbs  of 

THB  Pbacb;  Codbtb  of  Spbcial  Sbssioms;  Sdmmabt  Conyiotioms. 
in  police  courts,  970. 
on  taking  bail,  upon  arrest,  1089. 
where  bail  is  not  given,  1039. 
in  courts,  when  evidence,  868. 
in  chancery,  when  evidence,  860-1. 
in  foreign  courts,  how  proved,  862. 
on  trial  of  indictment.-    See  iKDicimvT. 

PROCEDURE.    See  Codb  of  CBiMorAL  Pbogbdubb  ;  Pbaotiob,  kc, 

in  prosecuting  and  convicting  criminals,  how  regulated,  8.    See  Indigtmbitt. 
before  justices  of  the  peace.     See  Justiobs  of  thb  Pbacb  ;  Summaht  Convic- 

TIOB. 

in  police  courts.    See  Poucb  Juoticbb,  &c. 

in  courts  of  special  sessions.    See  Courts  of  Spboial  Sbssioks. 

PROCESS.     See   Arbbst;   Assault;   Offiobb;   Public   Officbbs;   Wabbakt   of 
Abrbst. 
when  a  protection  to  officer,  43. 

it  must  be  legal,  43. 

what  is  meant  by  legality  of,  43. 
a  protection,  if  regular,  though  there  was  an  error,  &c.,  before  it  was  issued, 

43. 
falsity  of  charge  in,  will  not  justify  redstance  to  it,  44, 139, 1063. 
must  be  regular  on  its  face,  139,  1063. 

and  not  defective  in  the  frame  of  it,  140. 
person  executing  must  be  a  legal  officer  or  his  asustant,  44. 
time  of  executing,  44,  54. 

when  it  may  be  on  Sunday,  54, 1178-9. 

when  serving  on  Sundav  prohibited,  44, 1178, 1180. 
exceptions,  44,  1178,  1180. 
place  of  executing,  140. 

must  not  be  out  of  officer's  district,  140. 
when  officer  executing  must  ^ve  notice  of  his  authority,  140-1. 

when  notice  dispensed  with,  140. 
notice  by  private  person,  acting  under  a  special  deputation,  140-1. 
when  service  of,  void,  1178. 
resisting  execution  of,  139,  382. 
remedy  for  maliciously  serving,  1179. 

PROCESSIONS. 

in  cities,  on  Sunday,  prohibited,  1183. 
exception ;  at  funerals,  1188. 

PROCLAMATIONS, 

when  presumptive  evidence,  863.    See  Evidbncb.  ' 

PROCURING  ABORTION,  87,  461.    See  Abortion  ;  Miscarriagb. 

PROFANE  CURSING  AND  SWEARING, 

forfeiture  of  one  dollar,  for  each  offense,  1174. 

committed  in  presence  of  ma^trate,  &c.,  while  holding  court,  1174. 

cpnviction  to  be  made,  without  any  proof,  1174. 
committed  at  any  other  time,  in  presence  of  magistrate,  &c.,  1174,  1181-2. 

when  offense  amounts  to  a  gross  violation  of  public  decency,  conviction 
may  be  had  without  other  proof,  1175. 
commitment  of  offender,  for  non-payment  of  penalties  and  costs,  1175. 
record  of  conviction  to  be  made  and  signed  before  issuing  process  to  enforce, 

1182. 
conviction  final,  and  not  to  be  re-examined  on  the  meiits,  in  any  court,  1182. 
limitation  of  time  for  instituting  prosecutions,  1182. 
proceedings  may  be  commenced  without  actual  issuing  of  process,  1182. 
execution  for  penalties,  1182. 
certificate  of  conviction,  1182. 
fees,  in  prosecutions  for,  1182. 


PROFANE  DISOOUBSB*  1176. 

PROFESSIONAL  THIEVES, 

are  disorderly  persons,  1165. 

PROPERTY.    See  Public  Pbopsbtt,  &c. 

stolen  or  embezzled ;  disposition  of,  by  magistratey  999. 

by  trial  court,  1000. 

duties  of  police  clerks,  in  city  of  New  York,  1000. 
receipts  for  property  or  money  ta^en  from  person  arrested,  lOOCL 
taken  on  search  warrant,  I'eceipt  for,  by  ofi^r,  1004. 

how  disposed  of,  when  debvered.  to  magistrate,  1004. 

inventory  of,  1004. 

when  to  be  returned,  1008. 
fraudulent  removal  of,  to  prevent  levy,  501. 

knowingly  receiving*  of  property,  501. 
of  insolvent  debtor,  concealing,  501. 
demanded  by  process  of  law,  510. 
received  for  transportation  or  storage ;  selling  or  pledging  without  anthoiity, 

610. 

PROSECUTOR, 

name  and  addition  of,  how  stated  in  indictment,  700. 

eri*or  in,  not  material,  701.  . 
when  he  must  elect  between  different  counts,  716,  717. 
motion  by,  to  quash  indictment,  738-9. 
if  a  bastard,  how  described,  701. 
cannot  be  examined  as  a  witness  conditionally,  1109. 
when  an  erroneous  allegation  as  to  person  injured,  &Cy  ia  not  material,  700-1. 

PROSECiriRIX, 

evidence  as  to  character  of.    See  Cuaraotbb. 

PROSTITUTES. 

are  disorderly  persons,  1154-6. 

may  be  arrested,  as  such,  by  police  officer,  without  warrant,  1078. 

keepers  of  houses  for  resort  of,  are  disorderly  persons,  1154-7. 

evidence  of  general  reputation  that  a  witness  is  one,  not  admismble  to  im- 
peach, 911. 

PROTEST.    See  Certifioatbs  ;  EviDRircB ;  Notary  Public. 

PROVOCATION, 

killing  upon,  with  deadly  weapon,  29,  30. 
when  defense  of,  not  available,  29,  30-1. 

when  there  was  an  interval  of  reflection,  or  time  for  blood  to  cool,  29. 

nor  where  there  is  proof  of  express  maUce,  29. 
words  or  gestures  not  sufficient,  30,  31. 
examples  of  provocation,  30,  81,  32. 

PUBLICATION, 

of  proceedings  before  justices,  1110. 

of  grand  jury,  680-1. 
of  libel.    See  Libbl. 

PUBLIC  DOCUMENTS,  &c.,  548.    See  EvromrcB. 

PUBLIC  FUNDS, 

false  intelligence  or  rumors,  respecting,  516. 

PUBLIC  INTOXICATION,  531, 1209. 

PUBLIC  JUSTICE, 

crimes  against,  545. 

PUBLIC  MONEYS,  PROPERTY,  &c., 

frauds  and  peculations  in  respect  to,  880,  494. 

willful  injury  to  the  canals,  boats,  &c.,  380. 

fraudulently  presenting  bills  or  claims  to  public  officers,  for  payment*  881. 

1434 


Index. 

PUBLIC  MONEYS,  PROPERTY,  kc—CofOinued, 
misappropriation,  &c.,  by  public  offiicers,  381. 
by  county  treasurer,  381. 
intent  to  restore  property,  882. 

PUBLIC  OFFICE, 

offering'  false  or  forged  instruments  to  be  filed,  or  registered  or  recorded  in, 
546. 

PUBLIC  OFFICERS.      See  Bbibbbt;   Couhtt   Clbrks;   Officbbs;   MnnsTBRiAi. 
Officbbs. 
misappropriation  of  funds  received  by,  381,  481, 1050. 
fklse  accounts  or  entries,  881,  481. 
alteration,  falsification,  &c.,  of  accounts,  881,  481. 
refusing  to  pay  over  moneys  received,  381,  481. 

county  treasurer,  381. 

intent  to  restore  property,  382. 
fraudulently  presenting  bills,  &c.,  to,  for  payment,  381. 
resisting,  delaving  or  obstructing,  in  discharging  their  duties,  478,  481. 
neglects  by,  when  misdemeanors,  479.  • 

when  willful,  479. 
willfully  neglecting  or  refusing  to  execute  process,  479. 

to  perform  any  duty  enjoined  by  law,  479. 
willful  omission  to  perform  any  duty  enjoined  by  law,  479. 
omission  to  perform  duty,  when  not  punishable,  479. 
neglect  of  town  clerk  to  return  names  of  constables,  479. 
falsely  cei'tifying,  &c.,  as  to  record  of  deeds,  480. 
other  false  certificates  by,  480. 
recording,  &c.,  without  acknowled^ent,  480. 
false  aumting  or  paying  certain  claims,  480. 
consenting  or  conniving  at  auditing  or  payment  of  a  false  or  fraudulent  claim, 

&c.,  480. 
wrongfully  obtaining,  converting,  &c.«  money  or  property  of  the  state,  any 
city,  county,  or  village,  &c.,  480i 

how  punished ;  forfeiture  of  office,  480,  481. 

what  constitutes  conversion,  481. 
intimidating,  481. 

resisting,  delaying  or  obstructing,  481. 

disobe^n^  provisions  of  law,  regulating  their  official  conduct,  482. 
becommg  interested  in  contracts,  sales,  &c.,  made  by  them,  482. 
county  clerks  omitting  to  pubhsh  statement,  482. 
obstructing  or  hindering,  in  collecting  revenue,  taxes,  &c.,  482. 
weighmaster,  making  false  entry,  482. 
canal  officer,  concealing  frauds,  4iB3. 

accepting  bribe,  483. 
extortion  by  public  officere,  493. 
indictable  for  official  delinquency,  565. 
making  arrests,  &c.,  without  lawful  authorit^r*  1050. 
delaying  to  take  person  arrested  before  magistrate,  1050. 
disobeymg  command  of,  to  render  assistance,  483. 
refusing  to  aid  in  making  arrest,  483. 
oppression  committed  under  color  of  office,  498. 
falsely  personating,  when  a  misdemeanor,  222. 
homici(&  by,  when  justifiable,  42  to  54. 
not  to  make  arrest  on  Sunday,  44. 

exceptions,  44. 

PUBLIC  SHOWS  AND  EXHIBITIONS, 
when  indictable,  396. 

PUBLIC  SPORTS  AND  SHOWS, 
on  Sunday,  prohibited,  1180. 

PUBLIC  TRAFFIC. 

on  Sunday,  prohibited,  1180. 
exceptions,  1181. 

Visa 


PUBLIC  WRONGS, 

are  indictable,  384. 

PUNISHMENTS.    See  Fbloitt  ;  CouBTS  of  Spboul  Sbssioits  ;  FnrB ;  IicPBisoviaHT ; 

JUDOMBNT  ;  MiSDBMBAKOR. 

at  common  law,  and  by  statutef 

common  law,  prohibited,  9,  816. 

offense  subject  to  two  distinct  and  independent  punishments,  814. 
in  recordings  sentence,  unnecessary  to  refer  to  the  statute  giving  the  pun- 
ishment, 814. 
security  to  keep  the  peace,  815. 
of  misaemeanoi's ;  general  provisions,  687. 
of  persons  convicted  in  other  states,  &c.,  9. 
for  stealing  in  another  state  or  country,  816. 
after  statute  has  expired,  9. 
of  felonies,  8. 
of  second  offense  after  a  felony,  8,  561,  816. 

after  a  misdemeanor,  816. 

aiter  conviction  and  pardon,  562. 
of  attempts  to  commit  crimes,  12, 13, 14,  816. 
exemption  from,  arising  from  infiincy,  567. 

from  insanity,  570,  816. 

from  subjection  to  the  power  of  others,  588. 

from  ignorance  or  mistake*  595. 
under  Code  of  CrvminaZ  Procedure, 
conviction  must  precede,  815. 
for  keeping  or  maintaining  public  nuisaoce,  641. 
of  second  offenses,  559. 
of  habitual  criminals,  559,  560-1. 
under  Penal  Code, 

who  are  liable  to,  3,  6. 
kind  and  measure  of,  3. 
of  misdemeanors,  537. 

whei-e  no  other  punishment  is  specially  prescribed,  637. 

by  fine,  where  the  amount  is  not  specific,  537,  815. 

acts  not  expressly  forbidden,  537. 
committed  out  of  the  state,  537. 
punishable  under  foi'ei^  law,  538. 
of  felonies ;  where  no  other  punishment  is  specially  prescribed,  8, 537, 816. 

when  not  fixed  by  statute,  8,  10,  815. 

when  left  undetermined  between  certain  limits ;  duty  of  court,  10, 
541,  815. 
of  acts  or  omissions  begun  prior  to  Penal  Code,  2 . 
of  second  offenses,  560,  561. 
of  attempts  to  commit  crimes,  14. 
of  crimes  which  are  also  contempts,  457. 

mitigation  of,  in  case  of  a  previous  fine  or  imprisonment,  457,  538. 
of  crimes  punishable  in  different  ways,  538. 
mitigation  of,  538. 

exemption  from,  of  ambassadors,  public  ministers,  &c.,  566. 
can  be  imposed  only  upon  legal  conviction,  in  a  court  having  jurisdiction,  6. 
military  punishments  preserved,  1278. 
under  Code  of  CivU  Procedure, 
who  are  liable  to,  3,  6. 
statutory  offenses,  5. 
conviction  must  precede,  9. 
by  the  constUutum,  cruel  or  unusual  pimishments  are  prohibited,  816. 

Q. 

QUARANTINE, 

violation  of  laws  relating  to,  552. 

master  of  vessel  giving  false  information,  or  doing  other  acts  endangering  the 
public  health,  552. 
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qUARANTlNE— Continued. 

landing  from  vessel  before  yimt  of  health  officers,  553. 

going  on  board  vessel  at  quarantine  grounds,  &c.,  without  leave,  658. 

violating  quarantine  reguIaAions,  553. 

QUASHING  INDICTMENT,  735  to  739.    See  iKDicmfBHT. 

QUESTIONS  OF  LAW,  AND  OF  FACT,  793. 

R. 

RACE, 

discriminations  against  dtisens,  on  aooount  o(  515»  563. 

RACING  OF  ANIMALS, 

for  bets  or  stakes,  1173. 

what  is  to  be  deemed  radng,  1173. 

declared  to  be  common  and  public  nuisances  and  misdemeanors,  1173. 

excepting  such  as  is  expressly  allowed,  by  special  statutes,  1173. 
all  parties  concerned  therein  to  be  deemed  guilty  of  a  misdemeanor,  1173. 

how  punished,  1173. 
duty  of  officers  to  attend  and  prevent,  1174. 

warrants  for  arrest  of  offenders,  1174. 
contributors  to  purse,  forfeit  9^5,  1174. 
forfeiture  by  owner  of  animal,  1174. 

by  persons  concei*ned  in  laying  any  bet  or  wager,  or  in  contributing 

to  stake,  1174. 
how  sued  for  and  recovered,  1174. 
within  one  mile  of  place  where  a  court  is  sitting,  456. 
provisions  of  Penal  Code,  1173. 

racing  of  animals  for  bet,  stake,  or  reward,  1173. 

is  a  public  nuisance,  unless  allowed  by  special  laws,  1173. 
withm  two  miles  of  the  place  where  a  reUgious  meeting  is  held, 

1176. 
every  person  acting  or  aiding  therein,  or  making,  &c.,  any  bet» 
stake,  &c.,  guilty  of  a  misdemeanor,  1173. 
penalty ;  forfeiture,  1173. 
racing  on  Sunday  prohibited,  1173, 1180. 
racing  ammals  near  a  court,  455. 
provisions  of  Code  of  CriminaZ  Procedure,  1173. 

imlawfuUy  running,  trotting  or  pacing  of  horses  or  other  animals  is  a 
misdemeanor,  1173. 
what  courts  have  exclusive  jurisdiction  of,  1173. 

RAFFLING, 

defined  and  prohibited,  1172. 

setting  up  or  proposing  money  qr  goods  to  be  raffied  for  or  distributed  by 
lot,  1172. 
forfeiture ;  how  recovered,  1172. 
raffiing  for  money,  goods,  &c.,  prohibited ;  forfeiture,  1172. 
contracts  and  securities  for,  or  on  account  of,  void,  1172. 
suit  to  recover  back  money,  &c.,  paid,  for  chance  or  interest,  1172. 
the  PejiaZ  Code  classifies  a  raffle  as  a  "  lottery, **  1173. 

RAILROAD  COMPANIES.     See  Railroads. 
extortion  by,  492. 

exacting  payment  of  fare  in  gold  or  mlver  coin,  subjects  to  penalty,  494. 

only  one  penalty  recoverable,  494. 
contracting  excessive  debt,  506. 
when  indictable  for  nuisance,  565,  704. 

appearance  by  counsel ;  plea,  665. 
in  case  of  non-appearance,  plea  of  not  guilty  to  be  entered,  665. 
fine,  on  conviction,  666. 

RAILROADS, 

placing  obstructions  upon,  a  misdemeanor,  385,  476,  517. 
punishment,  38&-6,  476,  617. 

\^1 


Index. 

RAILROADS— CoTi^int^. 

obstructing,  hindering'  or  delaying  cars  upon  horse  or  Btreet  railroadfl,  476, 

517. 
getting  on  or  off  freight  cars,  while  in  motion,  617. 
riding  without  leave,  517. 
injunes  to  property,  517. 
willful  injuries  to,  obstractions,  517. 
obstructions  on  track ;  assailing  with  xniasileB,  517,  885. 
elevated  railroads ;  prevention  of  accidents  on,  518. 

liability  for  damages,  518. 

duty  of  officers,  518. 
jumping  upon  cars,  518. 

minors,  &c.,  riding  upon  certain  cars  or  engine,  618. 
mode  of  forming  passenger  trains,  518. 
employment  of  engineer  who  cannot  read,  654. 
person  acting  as  engineer,  who  cannot  read,  664. 
mtoxication  of  persons  running  trains,  554. 
failure  to  ring  oell,  &c.,  555. 
placing  passenger  in  front  of  baggage  car,  656. 
platforms,  555. 
other  violations  of  duty  by  officers,  agents  or  senrantB  of  railroad  companies, 

555. 
officers  of  railroad  companies  to  be  uniformed,  556. 
riding  on  freight  trains,  a  nusdemeanor,  656. 

getting'  on  car  or  tnfin  while  in  motion,  to  obtain  transportation,  555. 
willfully  obstructing,  hindering  or  delajring  the  passage  of  any  car  lawfully 

running  upon  any  horse  or  street  railway,  556. 
malicious  injury  to,  or  destruction  of,  885-7.  Bee  Malicious  Injury  or  Miscuibf. 

RAILWAY  ENGINE  OR  TRAIN, 

showing,  masking,  altering,  removing,  &c.,  of  light  or  signal,  to  endanger, 

888. 
exMbiting  false  light  or  signal,  with  intent  to  endanger,  888. 

RAPE, 

at  common  law,  and  by  statute^ 
defined,  94. 
punishment,  94. 

conunitted  upon  the  high  seas,  &c.,  95, 112. 

carnally  knowing  woman  above  the  age  of  ten  vears,  without  her  consent, 
by  administering  any  substance  or  liquid  to  prevent  resistance,  94. 
punishment,  95. 
1.  On  woman  above  the  ojge  of  ten  years,  96. 
punishment,  94. 

must  be  absolutely  against  the  will  of  the  female,  97-8. 
no  excuse  that  she  yielded,  if  consent  forced  by  duress  or  threats,  97. 
or  that  she  was  taken  with  consent,  if  afterwards  forced,  98. 
or  that  she  is  a  strumpet,  or  concubine  of  ravisher,  98. 
but  these  facts  may  go  to  the  jury,  98. 

should  be  the  utmost  reluctance,  and  the  utmost  resistance  by  her,  98. 
degree  of  force  used,  96. 
on  woman  asleep,  96. 
acquiescence  obtained  by  fraud,  96, 100. 
on  woman  intoxicated,  98. 
effected  by  stratagem,  99, 100. 

by  belief  that  offender  is  the  woman's  husband,  99, 100. 
conception  no  evidence  of  consent,  98. 
by  medical  practitioner,  100. 
the  carnal  knowledge  necessary  to  constitute,  99. 
penetration  sufficient,  however  slight,  99. 
may  be  inferred  from  circumstances,  99. 
principal  and  accessaries.  101. 

all  present,  ^ding  in,  are  principals,  101-2. 
assistants  liable  as  jyincipals  in  ftecond  degree,  102. 
husband  may  be  accessary,  98,  102. 
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when  bo^  under  tige  of  14  may  be  guilty  as  an  abettor,  or  prind- 
pal  in  the  2d  degree,  101. 
who  are  capable  of  committing,  101,  102. 

boy  under  age  of  14  presumed  incapable,  101-2. 

but  presumption  is  not  conclusive,  and  may  be  overcome  by 
proof  of  puberty,  102. 

a  man  cannot  be  gfuilty  of  a  rape  upon  his  own  wife,  98. 

but  he  may  be  guilty  as  a  principal,  by  aaaisting  another  to  com- 
mit a  rape  upon  his  wife,  98. 
indictment,  102. 

word  "ravish"  indispensable,  102. 

impoi-t  of  "  forciblv  ravished,"  102. 

words  "  did  camaUy  know,**  whether  essential,  103. 

joinder  of  counts,  103-4. 

a^pinst  aiders  and  abettors,  104. 

jomder  of  defendants,  104. 

allegations ;  that  offense  was  committed  on  a  female^  104. 
that  she  was  not  the  wife  of  defendant,  104. 
as  to  age  of  either  party,  unnecessary,  104. 
of  an  assault,  necessary,  104. 
evidence,  104. 

garty  ravished  a  competent  witness*  104-^. 
er  testimony  to  be  scrutinized,  105. 
sufficiency  and  weight  of,  105-9. 

concealment  or  delay  ;  omission  to  make  an  outcry,  105-8. 
corroboration  of,  105. 
character  of  prosecutrix,  as  to  chastity,  105-6-7. 

evidence  of  good  character,  in  reply,  106. 
presumptive  evidence  admissible,  109. 
statements  and  declarations  of  prosecutrix,  107-8. 
of  the  making  of  a  complaint  of  the  injury,  108-9. 
of  penetration,  109. 
of  persons  jointly  indicted,  109. 
excluding  from  trial  or  examination  persons  not  interested,  109. 
3.  On  children  vnthin  the  age  of  ten  years,  109. 

carnal  knowledge  a  felony,  whether  consent  given,  or  not,  110, 
by  boy,  under  age  of  14, 110. 
indictment,  110,  111. 
evidence.  111. 

of  positive  resistance  not  required,  110. 
of  party  aggiieved,  111. 
assault  with  intent  to  ravish.  111,  112,  113. 
what  constitutes,  112-13-14. 
who  may  commit,  114. 
indictment.  111,  112. 
evidence,  114,  115. 

proof  of  physical  ability,  114, 115. 
of  attempt  at  penetration,  115. 
to  prove  want  of  chastity  in  female,  115. 
punishment.  111,  112. 
under  PetiaZ  Code, 
definition  of,  94-5. 
punishment,  95. 

what  a  sufficient  penetration,  99. 

if  offender  is  under  the  age  of  14  years,  physical  ability  must  be  proved, 
as  an  independent  fact,  102. 
under  Codes  of  Citnl  J^rocedure  and  of  Crimijial  Procedure,  court  or  magis- 
trate may  exclude  from  trial  or  examination  for  rape,  all  persons  not 
directly  interested,  or  excepted,  109. 

RB-ARREST,  &c., 

of  defendant,  after  giving  bail  or  depositing  money,  777. 
admitting  to  bail,  upon,  777-8. 
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RECEIPTS, 

by  officers,  for  money  or  property  taken  from  person  arrested,  1000. 
for  property  taken  on  search  warrant,  1004. 

RECEIVINQ  STOLEN  PROPERTY,  272.    See  BuYiira  or  Rbcbiving,  &c. 

RECOGNIZANCES.    See  Bail  ;  Courts  of  Special  Sbssioks  ;  Ixdictmbiit  ;  Lbttiho 
Offenders  to  Bail;  UirDERTAKUia ;  Witnesses. 
defined,  1109. 

of  witnesses  to  appear  and  testify,  924, 1034,  1108. 
taken  in  open  court,  by  court  of  record,  924. 

to  be  entered  in  minutes,  &c.,  924. 
duty  of  mag^trate,  in  taking  from  prosecutor  and  witnesses,  1108. 

form  and  requisites,  1109-10. 

to  be  certified  to  trial  court,  1110,  1141. 
after  accused  has  entei-ed  into,  for  api)earance  at  court  of  sessions,  the  juris- 
diction of  magi8ti*ate  is  at  an  end,  1120. 

after  it  is  given,  officer  cannot  re-aiTest,  witnout  new  pi*oces8, 1120. 
under  act  of  1859,  to  prevent  and  punish  prize-fighting,  1019. 
for  good  behavior,  1023.    See  Surbtt  for  Qood  Behavior. 
to  keep  the  peace,  1022-3.    See  Surety  of  the  Peace. 
for  offenses  against  the  United  States,  1135-6. 
of  bail ;  when  to  be  taken  by  magistrates,  1136  to  1142. 
calling  accused  and  his  bail,  upon,  1142. 
to  be  given  by  persons  engaged  in  I'acing  of  animals,  1174. 
by  disorderly  person,  for  good  behavior,  or  to  keep  the  peace,  1158. 

RE-CONFINEMENT, 

of  persons  dischai*ged  upon  Tiabeas  corpus,  &c.,  551. 

RECORD  OF  CONVICTION.    See  Summary  Convictions. 

must  be  before  supreme  court  when  defendant  is  brought  there  for  sentence,  810. 

of  beggars  and  vagrants  in  city  of  New  York,  1146, 1151. 

of  disorderly  children  therein,  1166. 

of  disoi-derly  persons,  1159. 

in  courts  of  special  sessions,  1263. 

RECORDER, 

of  a  city  has  power  to  hold  court  of  special  sessions  therein^  980. 
election,  and  tenure  of  office,  651. 
must  reside  within  the  city,  652. 

RECORDER'S  COURT  OF  OSWEGO.    See  City  Courts. 
organization  of,  651-6. 
is  held  by  reconier,  659. 
power  of  recorder  as  police  justice,  656. 

as  a  court  of  special  sessions,  658. 

to  i*emit  fines  and  recognizances,  656. 
recorder  may  sit  in  the  oyer  and  terminer,  with  all  the  powers  of  county 

judge,  656. 
indictments  may  be  transmitted  to,  and  remanded,  657. 
may  remit  indictments  found  therein  to  courts  of  oyer  and  terminer  or 

sessions,  657. 
process,  657. 

duty  of  district  attorney,  657. 
iwwers  and  duties  of  recorder,  657-8. 
court  to  be  deemed  always  open,  658. 

has  original  criminal  Jurisdiction,  658. 

is  a  court  of  record,  659. 
jurisdiction  is  defined  by  special  statutes,  and  so  continaesy  658. 

RECORDER'S  COURT  OF  UTICA.    See  City  Courts. 
is  a  court  of  record ;  and  held  by  recorder,  652. 
has  original  criminal  jurisdiction,  652. 

RECORDS, 

when  to  be  referred  to,  in  indictments,  709. 
of  f  onrts,  when  evidence,  858. 
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no  evidence  is  allowed  to  contradict  them»  or  to  dispute  statement  in,  858. 

in  matters  of  general  concern,  are  conclusivey  858. 

when  it  is  the  gist  of  an  issue,  it  should  be  produced,  or  an  exemplifica- 
tion, if  in  another  court,  858. 

when  not  the  gist  of  the  issue,  how  proved,  858. 

when  office  copy  equivalent  to,  858. 
injury  to  records,  &c.,  in  a  public  office,  or  in  hands  of  a  public  officer,  546. 
in  certain  public  offices ;  when  copies  evidence,  855. 
of  observations  of  signal  service  of  United  States,  858,  944. 
of  foreign  court ;  copy  when  evidence,  862. 

how  to  be  authenticated,  862. 

other  proof,  862-3. 
of  United  States  courts ;  copies  are  evidence,  when  certified  by  clerk,  863. 
when  record  or  transcript  of  conveyance  evidence  without  fturther  proof^  874. 

may  be  rebutted,  875. 

RE-EXAMINATION, 

of  witnesses,  919,  920. 

REFEREES, 

attempting  to  corrupt,  460. 

may  issue  subpccuas  duces  tecum,  929. 

promising  or  agreeing  to  make  report  for  or  against  any  party,  851. 

accepting  bribe,  351. 

REFRESHING  MEMORY, 
of  witness,  915-16. 

REFUSING  TO  SERVE  AN  OFFICE, 
a  misdemeanor,  437. 

RELATIONSHIP, 

when  it  disqualifies  one  as  a  witness,  887,  898. 

RELATIVES, 

of  poor  ^)ersons,  1269.    See  Poor  Pbbsoks. 

RELIGIOUS  BELIEF, 

attempt,  by  threats  or  violence,  to  compel  adoption  of  form  of,  a  misdemeanor, 
1184. 

RELIGIOUS  ACT, 

preventing,  by  threats  or  violence,  the  performance  of,  a  misdemeanor,  1184. 

RELIGIOUS  LIBERTY  AND  CONSCIENCE, 
crimes  against,  1184. 

RELIGIOUS  MEETINGS,  1175.    See  Disiiibbanoii  of  Rsuaious  MsKmras. 

REMOVAL  FROM  OFFICE, 

what  officers  may  be  removed,  976. 

REMOVAL  OF  INDICTMENT,  740.    See  IirDiontKHT. 

REMOVING  HUMAN  REMAINS, 

when  a  misdemeanor ;  how  punished,  477. 

REPRIEVES, 

power  of  governor  to  grant,  820,  903. 

REQUISITION.     See  Fugitivbs  from  Jubticjb. 

from  other  states,  &c.,  of  fugitives  from  justice,  983  to  986. 

RESCUE.  See  Escapbs,  &c. 
definition  of,  45,  357-8. 
from  prison,  45. 

by  force,  of  any  prisoner  held  in  legal  custody  ui>on  any  criminal  charge,  45. 
how  punished,  45,  857-8. 
from  arrest,  1086. 

person  arrested  may  be  pursued  and  retaken,  1086-8. 
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RESCUE— Continued, 

breiUdngf  doors  and  windows  to  retake,  1086-8. 
from  custody  of  private  person,  357. 

RES  GEST^, 

admissions  and  declarations,  as  part  of^  851. 

RESIGNATION, 

of  office,  by  justice  of  the  peace,  976. 
by  constable,  1046. 

RESISTANCE,  3.    See  Lawful  Rbsibtavgb. 

RESISTING  EXECUTION  OF  PROCESS,  47a,  882. 

RESISTING  PUBLIC  OFFICER,  478,  481. 

RESOLUTIONS, 

of  common  council,  in  cities,  when  they  may  be  read  in  evidenoe^  867. 

RETTURN, 

to  appeal  from  court  of  special  sessions,  1268. 

REVISED  STATUTES, 

when  they  may  he  read  in  evidence,  851, 854. 

RIGHTS, 

of  defendant  in  a  criminal  action,  5. 

of  citizens.    See  Citizbns. 

exi8ting>  civil  rights  preserved  by  Penal  Code,  1278. 

RING  OR  PRIZE-FIGHTS,  &c.    See  Dublqtq  ;  PBiZB-FiaHTS,  Ac 
under  act  of  1856  (ch.  98),  861,  400. 
venue  i  indictment,  trial,  863. 
prize-iighting,  aiding  therein,  &c,,  363. 
what  is  a  challenge,  863. 
betting  or  stakeholding  on  fight,  363. 
fight  out  of  the  state,  364. 

venue ;  indictment,  trial,  864. 
apprehension  of  persons  about  to  fight,  864. 

bail  or  commitment,  364. 
leaving  state,  with  intent  to  fight,  &c.,  360. 

place  of  indictment  and  trial,  860. 
punishment,  360. 

RIOTS, 

definition  oU  402. 

1.  At  common  law,  and  by  stainte, 

must  be  an  unlawful  assemblv,  402,  408. 

when  a  lawful  assembly  becomes  onlawfti],  404. 
nature  of  the  assembly,  402,  403. 
what  constitutes,  402  to  406. 
legality  or  illegality  of  object,  404. 

not  necessary  that  actual  violence  shall  have  been  committed,  404. 
terror  excited ;  degree  of,  404. 

actual  friffht  to  the  public,  404. 
doing  a  lawful  act  in  a  violent  and  tumultuous  manner,  404. 
must  be  three  or  more  persons  engaged  in,  405,  406. 

but  previous  concert  unnecessary  to  be  proved,  406. 
all  concerned  are  principals,  404,  405. 
evidence,  406. 

conviction  or  acquittal  of  one  or  more,  406. 
suppression  of,  by  the  militMy  force,  402. 
punishment,  when  offense  committed  by  a  person  armed,  disguised,  &c., 

402, 1154. 
suppression  or  prevention  of;  power  and  duty  of  Jnstices  of  the  petce, 

997. 
3.  Under  PctmI  CodSf 
riot  defined,  402, 
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how  punished,  402. 

what  constitutes,  402. 
person  i-em&ining  present  alter  warning  to  disperse,  406. 
refusing  to  assist  in  arresting  rioter,  4C3. 
combinations  to  resist  execution  of  process,  408. 
8.  Under  Cdde  of  Criminal  Procedure, 
overcoming  resistance  to  process,  406. 
return  of  names  of  resisters,  &c.,  407. 
neglect  or  refusal  to  aid  ofiftcer.  407. 
when  governor  to  order  out  muitaiy  force,  407. 
conunanding  rioters  to  disperse,  407. 
arrests ;  conmianding  aid,  407. 
refusal  to  aid  in  arrest,  407. 
neglect  or  refusal  of  magistrate  to  act,  407. 
proceedings  if  rioters  do  not  disperse,  407. 
officers  who  may  order  out  the  military,  408. 
military  officer  and  troops  to  obey  order,  408. 
armed  force  to  obey  orders,  408. 
conduct  of  officers  and  troops,  408. 
governor  may  proclaim  a  state  of  insurrection,  408. 
ordering  volunteer  or  uniform  companies,  or  other  w»<w***j  into  iervioe»  408. 
revoking  proclamation,  409. 

tOBBERT, 

1.  At  common  law,  defined,  242,  246. 

2.  Under  the  Retfieed  Statutes,  242. 

is  divided  into  two  den*ee8,  242. 

Ist  degree  defined,  242. 
punishment,  242. 
what  constitutes,  248,  244,  249. 
evidence,  244. 

2d  degree  defined,  244. 
punishment,  244. 
the  felonious  taking ;  value  of  property,  245. 

what  constitutes,  245,  246. 

must  be  with  a  felonious  intent,  246. 

violence,  or  putting  in  fear,  247,  248,  249,  950,  95L 

against  the  will  of  the  party,  247,  248. 
principals  and  accessaries,  251. 

husband  and  wife,  251. 
indictment,  251,  252. 
evidence,  252,  253.  , 

to  prove  corpus  delieti,  258. 
assault  with  intent  to  rob,  258. 
attempts  to  rob  by  means  of  threatening  letters,  2M» 

indictment,  254. 
8.  Under  the  PeTial  Code, 
definition  of,  242. 
is  divided  into  three  degrees,  244. 
how  force  or  fear  must  be  employed,  248. 
degree  of  force,  immaterial,  248. 
taking  property  secretly,  248. 
1st  degree  defined,  248. 

punishment,  248. 
2d  degree  defined,  244. 

punishment,  244. 
3d  degree  defined,  244. 

punishment,  244. 

tOCHESTER  (CITY  OF), 

powers  of  mayor  and  aldermen,  in  criminal  caaes,  1259. 
as  members  of  courts  of  spedftl  seasioDS,  1259. 
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ROPE-DANCERS, 

performances  by,  on  Sunday,  prohibited,  11M« 
penalty ;  pumahment,  1184. 

ROUTS,  407,  409. 

a 

SABBATH.    See  DiBRBGABDnia  thb  Sabbath  ;  Subbat. 

the  doing  of  certain  acts,  on  that  day,  prohibited,  1178. 

violations  declared  Sabbath  bi^eaJung,  1178. 
"  first  day  of  the  week,**  includes  all  the  time  from  midnight  to  midnight,  1178. 
punishment  of  SabbaUi  breaking,  1178. 
persons  observing  another  day  as  a  sabbath,  when  excosed  for  laboring  on 

first  day  of  the  week,  1180. 
Sabbath  breaking  defined,  1178. 

Is  a  misdemeanor,  1178. 

punishment  of,  1178. 

SALT-WORKS, 

injuries  to,  499. 

SANITY, 

the  law  presumes  that  every  person  is  sane,  673. 
is  the  presiuned  normal  condition  of  the  human  mind,  572. 
prosecution  need  not  prove  by  affirmative  evidence,  572-3. 
defendant  entitled  to  benefit  of  any  doubt  resting  upon  question  of,  573. 
acts  and  declarations  of  accused,  when  evidenpe  upon  question  of,  573. 
N     finding  of,  by  iury,  on  pi'eliminary  issue,  577. 

of  convict ;  when  jury  to  be  impaneled ;  inquisition,  821. 

SARATOGA  SPRINGS  (VILLAGE  OF), 
courts  of  special  sessions  in,  1260. 

duty  of  police  justice  to  preside  in,  1260. 

when  other  justices  to  be  associated  with  him,  1260. 
police  justice  in.    See  Pouob  Courts,  &c. 

SCHENECTADY  (CITY  OF), 

justices  of  the  peace  in,  963. 

SCIENTER.    See  Bvidbbob  ;  Kbowlbdob  . 
evidence  to  establish,  852-3, 

SEAL, 

upon  written  instrument,  presumptive  evidence  of  consideration,  044. 

SEARCH, 

of  person  and  premises  of  habitual  criminal,  1004. 

of  a  pei'son  charged  with  felony,  for  dangerous  weapon,  &c.,  1009. 

of  vagrant,  1150. 

of  disorderly  persons  committed,  1165. 

SEARCH  WARRANTS,  1000  to  1008. 

duty  and  authority  of  justices  of  the  peace  in  respect  to.    See  Justicbb  of  tbb 
Pbacb. 

SECONDARY  EVIDENCE,  936  to  941.    See  Evidbncb. 

SECOND  OFFENSE.    See  Fklont  ;  Habitual  Cbiminaib. 
how  punishable,  560. 
of  petit  larceny  ;  indictment  for,  308. 
after  conviction  and  pardon,  562. 
after  a  felony,  how  punished,  8,  560. 
after  misdemeanor,  8,  560. 
woman  concealing  birth  of  issue,  561. 
proof  of  imprisonment  and  discbar^,  561. 
imprisonment  on  two  or  more  convictions ;  when  the  later  term  eommenoei, 

561. 
X)er8ons  convicted  in  otber  states,  9. 
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SECURITY, 

to  keep  the  peace,  8.    See  Smunrr  of  thb  Pbaob.    . 

for  gx>od  behavior.    See  Sdbrtt  fob  Good  Bbhatiob. 

for  appearance  of  witnesBes,  1109.    See  UvDMBTAKora;  WiTBimaKS. 

SEDITION, 

indictable,  663. 

SEDUCTION. 

defined,  119,  120. 

under  promise  of  marriagey  120. 

punishment,  120. 
b&r  to  prosecution ;  subsequent  intennaniage»  or  iKpBb  of  two  yeara,  120. 
evidence  in  corroboration,  120.  * 

Sromise  of  marriage,  120,  121, 122. 
efense,  121. 
previous  chaste  character,  121, 123. 
evidence,  121,  122,  123. 
word  **  seduce  "  defined,  122. 
excluding,  on  the  trial,  all  perooDB  not  interested*  128. 

SELF-DEFENSE,  4. 

SENTENCE.    See  Judombnt,  &c. 

must  specify  place  of  imprisonment^  540. 
of  minor  under  the  age  of  twelve  years,  640. 
on  conviction  for  second  offense,  562. 
arraignment  for,  807. 

SEPARATE  TRIALS.    See  Ikdictmbiit. 
of  defendants  jointly  indicted,  762. 

SEPULCHRES, 

violating,  372. 

SERVANTS^ 

misappropriation  of  property  by,  263-6. 

proceedings  respecting  masters,  servants,  &c,  1272.    See  Spboial  PBOGBBDOras* 

SERVICE. 

of  subpoBna,  how  made.    See  SuBPOirA  fob  WnvBasBB. 
of  notice  to  produce  paper,  939. 

SERVILE  LABOR, 

on  Sunday,  prohibited ;  exceptions,  1180. 
defense  to  prosecution  for,  1180. 

SERVING  PROCESS, 

on  Sunday,  prohibited,  1180. 

SESSlpN  LAWS, 

to  be  deposited  in  ofl&ce  of  secretaiy  of  statey  860w 

how  to  be  certified  and  indorsed,  855. 

publication  of,  855.  ^ 

passed  by  a  two-thirds  vote,  855. 

certificate  of  secretary  of  state,  855. 

SESSIONS,  COURTS  OF.    See  Courts  of  Sbsoohb. 

SETTING  FIRE  TO  WOODS.    See  Pmnro  of  Woods. 

SEVERING, 

pi*oduce  from  freehold,  458. 
property,  &c.,  attached  thereto,  468. 
punishment,  458. 

SHEEP. 

cruelty  to,  467. 
poisoning,  392. 


Index. 

SHERIFF.    See  Arbbst  ;  Mivisthrial  Officbbs  ;  Offiobbs  ;  Pdbuo  OFnomts. 

when  to  make  proclamation  of  holding  term,  633. 
may  requii-e  aid,  on  escape  of  convict,  819. 
his  authority  to  execute  judgment,  819 

may  i*equire  assistance,  819. 

penalty  for  refusing,  819. 
may  retake  prisoner  escaping,  820. 
to  impanel  a  juiy,  in  case  of  insane  conyicts,  821. 

his  duty  thereon,  821. 

when  to  suspend  execution  of  judgment,  821. 

must  transmit  inquisition  to  governor,  821. 
fees  upon  habeas  corpus  ad  test,  9  933. 

as  jailer,  or  otherwise,  are  county  charges,  980. 

for  serving  subpcenas,  932. 
neglecting  duty;  conniving  at  escapes,  &c.,  how  punished,  1046-7. 
forfeiture  of  office,  by  conviction,  1047. 
commanding  assistance,  1047,  478. 

duty  under  ♦*  act  to  prevent  and  punish  prize-fighting,'*  1047-9. 
power  and  duty  in  arresting  persons  disguised,  &c.,  1047-9. 
right  to  command  assistance,  1047-9. 
travel  fees,  and  mileage,  on  subpoenas,  1048. 
further  compensation,  for  service  of  process,  &c.,  may  be  allowed  by  board  of 

supervisors,  1048. 
delaying  to  take  person  arrested  before  magistrate,  1050. 
making  arrests,  &c.,  without  lawful  authority,  1050. 
may  search  person  and  pramises  of  habitual  criminal,  1053. 
must  execute  judgment  of  court  of  special  sessions,  1053. 
duty  to  destroy  gaming-tables,  1167. 

to  arrest  disturbers  of  religious  meetings,  1048,  1176. 
in  every  county  containing  a  city,  to  make  report  to  secretary  of  state  of  the 

number  of  convictions  in  certain  courts,  and  the  crimes,  &c.,  1275. 
to  report  to  secretai*y  of  state,  at  dose  of  any  criminal  court  of  record,  the 
names,  &c.,  of  persons  convicted,  1275. 

form  of  report,  1275.  • 

penalty  for  neglect,  1275. 
power  to  sununon  the  power  of  county,  478. 

refusing  to  assist ;  punishment,  478. 

SHOOTING, 

at  any  human  being,  at  any  place  of  amusement,  unlawftil*  617. 
on  Sunday,  prohibited,  1180. 

SHOWMEN, 

>vhen  punishable  as  disorderly  persons,  1154-7. 

SHOWS, 

on  Sunday,  prohibited,  1180. 

SIDEWALKS, 

driving  vehicles,  teams,  animals,  &c.,  upon,  659. 

SIGNAL  OR  LIGHT, 

showing,  masking,  extinguishing,  altering  or  removing,  with  intent  to  endanger 

a  vessel,  railway  engine  or  train,  388. 
exhibiting  false  light  or  signal,  388. 

SLANDER, 

not  indictable,  in  general,  419. 

SLUNG-SHOT.    See  Wbapons. 

use  of,  or  intent  to  use ;  concealing  upon  the  person ;  possesedon  of,  380. 
making,  selling,  keeping  for  sale,  &c.,  554. 
attempting  to  use  ;  carrying ;  concealing,  &c.,  380,  554. 

possession  presumptive  evidence,  554. 
furtively  possessing,  3^,  554. 
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SOCIETY  FOR  THE  PREVENTION  OP  CRUELTT  TO  CHILDREN, 

when  officers  or  agents  of,  may  arrest  offenders  and  brings  them  before  a 
magistrate,  132. 
when  they  may  interfere  to  prevent  the  perpetration  of  any  acts  for- 
bidden, 132. 
obstmcting  or  interfering  with  officer  or  agent  a  misdemeanor,  132. 
committing  children  to  care  of,  518. 

SOCIETY  FOR  THE  REFORMATION  OF  JUYBNILE  DELINQUENTS, 
when  authorized  to  sue  for  penalties,  118S-4. 

SODOMY  OR  BUGGERY, 

1.  At  common  lavo,  and  by  gtatutef 

definition,  377. 

what  constitutes,  877. 

carnal  knowledge  ;  what  is  necessary,  877. 

all  present,  ^ding  and  abetting,  are  prindpals,  877. 

evidence ;  punishment,  877. 

2.  Under  the  PeruU  Code, 

definition ;  pimishment,  377. 

any  sexual  penetration  sufficient,  877. 

SPECIAL  PROCEEDINGS, 

of  a  criminal  nature,  1266. 

1.  Qrrojiers*  inquestSt  and  the  dutiea  ofcoTonerSf  1266. 

first  duty  of  coroner,  1266. 

in  what  cases  coroner  to  summon  a  Jury,  1266. 

number  of  jurors,  1266. 

jury  to  be  sworn,  1266. 

who  are  to  be  sunmioned  and  examined  as  witnesses,  1266. 

subpoenas  for  witnesses;    compelling    attendance,  and   punishing 

disobedience,  1266. 
verdict  of  the  jury,  1267. 
testimony,  how  taken  and  filed,  1267. 

if  defendant  arrested  before  inquisition  filed,  depodtions  to  be  de- 
livered to  magistrate,  1267. 

duty  of  magistrate  thereon,  1267. 
warrant  for  arrest  of  party  charged  by  verdict,  1267. 

to  whom  directed,  1267. 

form  of,  1267. 

how  executed,  1268. 
proceedings  of  magistrate,  on  defendant's  being  brought  before  him, 

1268. 
clerk,  with  whom  inquisition  is  filed,  to  furnish  magistrate  with  a 

copy  thereof,  and  of  the  testimony,  1268. 
coroner  to  deliver  money  or  property,  found  on  deceased,  to  coimty 
treasurer,  1268. 

duty  of  county  treasurer  respecting  it,  1268. 

payment  of  money  to  representatives  of  deceased,  1268. 
supervisors  to  require  statement  under  oath  from  coroner,  &c.,  1268. 
in  New  Torkf  police  justices  may  perform  duties  of  coroner  during 

his  inability,  1268. 
when  justices  of  the  peace  may  act  as  coroners,  1269. 

post-mortem  examinations  by,  1269. 

fees,  as  such,  1269. 
compensation  of  coi'oners,  1269. 

2.  Proceedings  respecting  the  support  of  poor  persons,  &c. 

jurisdiction  of  courts  of  sessions  to  compel,  1269. 

who  may  be  compelled  to  support  poor  rc^tives,  1269. 

order  of  court,  by  whom  and  how  applied  for,  1269. 

court  to  hear  the  case,  and  make  order  for  support,  1270. 

support,  when  to  be  apportioned  among  different  I'elatives,  1270. 

order ;  contents  of;  i>ower  of  court  to  vary,  from  time  to  time,  1270. 

costs ;  by  whom  to  be  paid,  1270. 

payment  of  maintenance  and  costs,  how  enforced,  1270. 
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action  upon  the  order,  on  fulure  to  complv  therewith,  1270. 
parenta  leaving  their  childi'en  chargeable  to  the  public;  how  pit>* 
ceeded  afi^ainat,  1270. 
aeizure  of  their  propei*tv ;  tranafer  thereof^  when  void,  1271. 
warrant  and  aeizure,  when  confirmed  or  discharged,  &c.,  1^71. 
warrant,  in  what  caaea  to  be  discharged,  1271. 
aide  of  the  property  aeized,  and  implication  of  proceeda,  1371. 
powera  of  auperintendenta  of  the  poor,  1271. 
8.  Proceedings  respecting  mcutere,  apprentioea  and  servantSf  1272. 
complaint  against  apprentice  or  servant,  1272. 

for  absenting  himself,  for  refiinng  to  serve,  or  for  a  misdemeanor 

or  ill  behavior,  1272. 
warrant  when  complaint  la  made  in  the  absence  of  the  defendant, 
1272. 
by  whom,  and  how,  executed,  1272. 
hearing  the  complaint,  and  committing  or  discharging  defendant, 
1272. 
oompliunt  againat  nuuter  for  cruelty,  miausage  or  violation  of  duty, 
1272. 
hearing  the  complaint ;  dismissing  it,  or  discharging  apprentice 

or  servant,  1273. 
sections  not  applicable  to  apprentice  paying  compensation  for 
instruction,  1273. 
complaint  against  master  in  auch  caae,  and  direction  thereon, 

1273. 
if  complaint  not  compromised,  master  to  be  held  to  appear  at 

sessions,  1273. 
proceedings  thereon,  and  order  of  the  court,  1273. 
complidnt  by  master,  against  derk  or  apprentice,  where  money  is 
paid  or  agreed  for,  1278. 
clerk  or  apprentice,  when  held  to  appear  at  sessions,  1273. 
proceedings  thereon  and  order  of  the  court,  1273. 
indenture,  or  contract  of  service^  how  asagned  on  death  of  master, 
1274. 
4  Oriminai  statistics, 

statement  of  convictions  and  offenses  to  be  ftunished  by  district  attor- 
ney at  close  of  every  criminal  term,  1274. 
duty  of  clerk,  thereon,  1274. 
penalty  for  nep^lect,  1275. 
sheriff's  report  of  convictions,  to  secretary  of  state,  1274. 

of  names,  &c.,  of  persons  convicted,  in  criminal  courts  of  record, 

1275. 
form  of  report,  1275. 
penalty  for  neglect,  1275. 
5.  MisceUaneotLS,  provisions  respecting,  1275. 

parties  to  a  special  proceeoing,  how  designated,  1275. 
provisions  in  respect  to  entitlmg  affidavit  applicable  to,  1275. 
courts  and  magistrates  to  issue  subpoenas,  and  punish  disobedience 
of  witnesses,  1275. 

SPECIAL  SESSIONS,  1237.    See  Courts  of  Spboial  Sessions. 

STAKES, 

when  imlawfal,  1171. 

depending  upon  race,  1171. 

upon  any  gaming  by  lot  or  chance,  1171. 

upon  any  lot,  chance  or  casualty,  or  upon  any  unknown  or  contingent 
event,  1171.  ? 

when  property  staked  may  be  recovered,  1171, 1169. 

STAMPS,  BRANDS,  LABELS.    See  Tbade-makks. 
frauds  in  issuing  forged  or  counterfeited,  496. 

STANDING  CROPS.    See  Crops. 
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Imdbx. 

STATE.    See  CAjrALB. 

converaioQ  of  its  propeiiy*  by  the  auditing  or  payment  of  a  false  or  fraudu- 
lent claim*  480. 
what  constituteB  ooKtversion,  481. 
military  stores,  &c.,  of,  entering  fort,  arsenal,  &c.,  to  seize,  476, 499. 
wiUfUl  ixguries  to  canaJs,  locks,  bridges,  880. 
drawing  off  water  from  canals,  658. 

STATEMENT.    See  Spbcial  Pbocbbdutob. 
d^  defendant,  on  his  examination,  867. 

when  he  is  entitied  to  copy  of,  867, 1106. 

defendant  to  be  informed  of  his  right  to  make,  1090. 

waiver  of  rif  ht  to  make,  1091. 

mode  of  taking,  1091. 

reading  answers  to  questions,  1091. 

how  reduced  to  writing  and  authenticated,  1091. 

after  statement  of  waiver,  defendant's  witnesses  to  be  examined,  1091. 

to  be  sent,  by  magistrate,  to  next  court  having  power  to  indict,  1105. 

to  be  kept  by  him,  until  so  sent,'  without  permitting  imauthorized  in- 
spection, 1105. 
of  offenses  ana  convictions,  818. 

to  be  prepared  by  district  attorney,  for  clerk,  818, 1274^5. 
to  be  entered  in  clerk's  minutes,  and  inspected  by  court,  818. 
clerk  to  make  out  and  certify  a  transcript  of  entries,  and  transmit  the 
same  to  secretary  of  state,  818, 1274. 
penalty  for  neglecting  to  funiish,  818. 
exemplified  copy  of  transcript,  when  evidence  of  conviction,  818. 
on  conviction  for  an  offense  punishable  with  death,  the  judge  must  trans- 
mit to  the  governor,  a  statement  of  conviction  and  sentence,  &c.,  818. 
of  accused  or  witness,  when  evidence,  850,  851.    See  Evidbitcb. 

STATE  PRISON, 

imprisonment  in,  or  in  county  jail  or  penitentiary,  when  discretionary,  8,  539. 
when  to  be  in,  539. 

for  life ;  consequence  of  sentence  to,  540,  810. 
cannot  be  for  less  than  one  year,  810. 

when  sentence  is  for  a  term  exceeding  one  year,  must  be  at  hard  labor  in, 
539. 

STATUTES.    See  Evidbncb  ;  Rbvisbd  SrATirrBS ;  Session  Laws. 

indictment  for  offenses  created  by,  what  must  be  stated  in,  11. 

how  to  conclude,  710-11. 
violating  provisions  of,  a  misdemeanor,  533,  664. 
offenses  aprainst,  when  indictable,  664. 
when  indictment  must  be  drawn  in  reference  to, -664. 
adding  accumulative  penalties  does  not  repeal  former  statutes,  664. 
when,  and  how,  to  be  recited,  in  indictment,  705. 
how  far  offense  against,  should  be  described  in  words  of,  705-6. 
exceptions  in,  when  to  be  negatived,  707. 

on  an  indictment  upon,  defendant  may  be  found  guilty  at  common  law,  841* 
public  statutes  need  not  be  set  out,  in  pleadings,  or  proved,  848-9. 

courts  are  bound,  ex  officiOf  to  take  notice  of  them,  849. 
preamble  of,  how  far  evidence,  855. 
private  statutes  must  be  proved,  and  how,  857. 
when  admissible  in  evidence,  848,  851-4-5-7. 
how  proved,  855. 
of  another  state  or  country,  when  presumptive  evidence,  863. 

when  printed  copies  evidence,  944. 

STAY  OF  PROCEEDINGS.    See  Indictmbnt. 
on  trial,  741,  765. 
on  appeal,  827-8-9.    See  Appbal. 

STEAM, 

unauthorized  pressure  of,  548. 
generation  of  unsafe  amount  of,  548. 


Indkx. 
steamboato, 

liability  of  persons  in  charge  oU  for  negligence^  ignorance,  &e.,  84»  8^ 

mismanagement  of,  466. 

intoxication  of  officers,  a  misdemeanor,  654. 

STEAM  BOILERS, 

mismanagement  of,  549. 

STEAM  ENGINES,  &g., 

Mbility  of  persons  in  charge  ot,  for  ignorance  or  neglect,  84,  86b 

STOLEN  PROPERTY.    See  Propkbtt. 
disposal  of,  390. 
buying  or  receiving.    See  Burnro  or  RaoBivoro. 

STREAMS, 

throwing  gas,  tar  or  refose  into,  a  misdemeanor,  478. 

(STREET  RAILROADS,  476,  517.    See  Railroads. 

SUBORNATION  OF  PERJURY.    See  Perjury,  &c. 

SUBPCENA  FOR  WITNESSES.     See  Courts  of  Sfboial  Sbbsiovb  ^  Bxamihatioh, 
&c. ;  Indictmbmt. 
ad  testificandwa,  defined,  925. 
by  whom  to  be  issued,  926. 
courts  of  record,  927. 
by  magistrate,  for  witnesses  to  attend  before  grand  jury ;  for  either 

piui;y,  926. 
by  district  attorney,  for  witnesses  in  support  of  prosecution,  before 
grand  jury,  926. 
for  witnesses  in  support  of  indictment,  at  the  trial,  926. 
by  clerk,  for  defendant  to  appear  at  the  trial,  926. 
by  judge,  referee,  &c.,  928. 
form  of,  926. 

service ;  by  whom  to  be  made,  and  how,  926-7. 
in  special  proceedings,  926. 

for  witnesses  out  of  the  county ;  order  of  judge  to  be  indorsed,  926. 
disobedience  to,  how  punished,  927-8. 

as  for  a  contempt,  928. 
for  conditional  examination,  927. 
subpoena  duces  tecum;  form  and  service  of,  618, 928. 
when  appropriate,  926. 
how  suea  out,  and  served,  928. 
object  of,  926. 
its  effect,  928-9. 

how  paper  to  be  described,  929. 
what  papers  witness  not  bound  to  produce,  929. 
recoros  not  to  be  removed  by,  95S3. 
books  of  account,  928. 
books,  &c.,  of  a  corporation,  929. 

personal  attendance  of  a  custodian  or  officer  of  corporation,  929. 
order  for,  by  a  judge  of  the  court,  929. 

by  a  justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  929. 
in  a  special  proceeoing,  929. 
on  examination  before  a  magistrate,  1032-3,  1095  to  1098. 
in  special  proceedings,  1275,  926. 
on  coroners*  inquests,  1266. 

SUBSTITUTION, 

of  one  child  for  another,  by  custodian,  &C.,  228. 

SUICIDE, 

defined,  87. 
attempting,  37. 

punishment  for,  88. 
aidm^,  87,  604. 
abettmg  attempt  at,  87. 
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incapacity  of  pereon  aiding,  no  defense,  87. 
assisting  another  to  commit,  81,  86,  604. 
no  forfeiture  imposed  for,  37. 

lurr, 

instituting  in  name  of  another,  548. 

lUMMART  CONVICTIONS  BEFORE  JUSTICES  OF  THE  PEACE, 

at  common  laWf  and  by  statuUf  1142. 

no  new  offense  so  cognizable,  unless  made  so  by  statute,  1142. 
proceedings  are  of  a  judicial  nature,  and  should  be  public,  1286. 

must  strictly  conform  to  statute,  1142. 
authority  given  to  two  justices  cannot  be  executed  by  one,  1143. 

but  may  be  by  more  than  two,  1143. 
where  authority  to  next  justice,  or  to  justices  in  or  near^  1143. 
cases  in  which  justices  may  exercise  simimary  jurisdiction  enumerated, 
1143. 
beggars  and  vagrants.    See  BsGGAJts  ajtd  Vagrants. 
trampSf  1144,  1150.     See  Tkamps. 
disorderly  persons,  1154.     See  Disordbrlt  Persons. 
jugglerSf  and  the  exhibition  of  shows,  1165.    See  Jcoolbrs,  &c, 
disorderly  practices  on  public  occasions  and  holidays,  and  in  taverns, 

vessels  and  canal  boats,  1167.    See  Disorderly  Praotices,  &c. 
betting  and  gaming,  1168.     See  Bbttinq  and  Gaming  ;  Bets  ;  Bets, 

Wagers  and  Pools  ;  Wagers. 
raffling,  1172.    See  Raffling. 
racing  of  animals,  1173.    See  Animals  ;  Bets  ;  Bets,  Wagers   and 

Pools  ;  Horses  ;  Racing  of  Animals. 
profane  cursing  and  swearing,    1174.    See  Profane  Cursing   and 

Swearing. 
disturbing  religious  meetingSt  1175.    See  Disturbing  Religious  Meet- 
ings. 
disregarding  the  Sabbath,  1178.    See  DiSBBGABDnra  the  Sabbath; 

sabbath;  Sunday. 
bastardy.    See  Bastardy. 
lunatics,  1192.     See  Ldnatigb. 
parents  and  husbands  absconding  from  their  families,  1200.     See 

Parents  and  Husbands,  &c, 
hawkers  and  peddlers,  1204.    See  Hawkers  and  Peddlers. 
tMations  of  excise  law,  1206.    See  Excise  Law;  Violations  of  Ex- 
cise Law. 
summary  convictions,  generally,  1216. 
preliminary  proceedings,  1216. 

compl^nt  or  charge,  necessary,  1216. 

accused  must  be  brought  before  magistrate,  or  have  notice,  1216. 

evidence  must  be  sufficient,  1216. 

if  accused  found  guilty,  there  must  be  a  conviction,  judgment  and 

execution,  1216. 
must  be  a  recoi'd  of  the  proceedings,  1216. 
complaint ;  its  form  and  requisites,  1217  to  1228. 

oath  to,  1224. 
warrant  to  bring  the  offender  before  the  justice,  1228. 
appearance  and  defense  of  defendant,  1225. 
evidence,  1227-8-9. 

conviction  or  acquittal ;  judgment,  1229  to  1285. 
execution  for  penalty,  1235. 
commitment  in  execution,  1235. 

form  and  contents  of  warrant ;  to  whom  directed,  123&-6. 
no  seal  necessary,  1236. 

sufficient  if  *'  under  the  hand  "  of  magistrate,  1286. 
does  not  admit  of  bail,  1286. 
record  of  conviction,  1236. 

proceedings,  being  of  a  judicial  nature^  should  be  public,  1286. 
certain  cases  excepte<l,  1237. 
rule  on  examinations,  1237. 


Ikdsx. 

SUMMONS.    See  CoRPORATioiia. 

mpon  informatioii  againat  corponitlon,  1029. 

^UMS  AND  VALUE, 

must  be  proved  as  laid,  843. 

SUNDAY.    See  Disrboardino  thb  Sabbath;  Sabbath. 
Bales,  &c.,  of  intoxicating  liquors  or  wines  on,  632. 
offenders  guiltv  of  a  misdemeanor,  532. 
how  punished,  532. 
courts  not  to  sit  on,  619,  622. 
adjournments  must  not  be  to  Sunday,  622. 
court  not  to  be  opened,  or  transact  business^  on,  806. 
except  to  receive  verdict,  or  discharge  jury,  805. 
arrests  for  criminal  offenses ;  when  they  may  be  made  on,  1059»  1060, 1179. 
escaped  prisoner  may  be  rataken  on,  1060. 
for  felony,  an  arrest  may  be  made  on,  1061, 1179. 

but  not  for  misdemeanor,  unless  by  direction  o'  magistrate,  indorsed  on 
warrant,  1061,  1179. 
when  process  may  be  served  on,  1179. 
Sunday  papers ;  contracts  respecting,  valid,  1180. 
processions  and  parades,  in  cities,  1183. 
when  forbidden,  1183. 

exception  of  funeral  processions,  1183. 
punishment  for  violations,  1183. 
music,  &c.,  at  militarv  funerals,  when  allowed,  1183. 
exhibitions ;  theatrical  and  other  performances  in  New  York,  on  Sunday,  1183. 
what  are  unlawful,  1183. 
offenders  guilty  of  a  misdemeanor,  1183. 

how  punished  ;  penalty  and  forfeiture,  in  addition,  1183. 
who  may  sue  for  penalty,  1183. 
provisions  oi  Penal  Code, 

serving  process  on  Sunday  prohibited,  1178. 

exceptions,  1178-9. 
remedy  for  maliciously  serving  process,  1179. 
servile  labor  prohibited,  1180. 

defense  to  pi*osecution  for,  1180. 
horse  racing,  1180. 
public  traffic ;  selling  or  offering  goods  for  sale,  publicly,  1181. 

forfeiture  of  things  exposed  for  sale,  1181. 
processions  and  parades  in  cities  on  Sunday  forbidden,  1183. 

excepting  funeral  processions  for  the  actual  burial  of  the  dead,  and 
pixxsessions  to  and  from  a  plxice  of  worahip,  in  connection  with 
a  i*eligious  service  there  celebrated,  1183. 
in  such  excepted  cases  there  shall  be  no  music,  fire-works,  dis- 
charge of  cannon  or  fire-arms,  &c.,  1183. 
mu«c  at  military  funerals,  when  allowed,  1183. 
punishment  for  violations,  1183. 
provisions  of  Code  of  Orimiiuxl  Procedwrtj 

theatrical  and  othei'  performances,  on  Sunday,  enumerated  and  doclai  <mI 
misdemeanors,  1184. 
punishment  and  penalties  for  violations,  1184. 
forfeiture  of  license,  1184. 
who  may  sue  for  penalties,  1184. 

SUPERIOR  COURT  OF  BUFFALO, 

orj^l-anization  ;  change  of  name,  649. 

continued,  by  act  of  1854  (ch.  96),  with  the  additional  jurisdiction  thereby 

confeiTed,  G49. 
clerk  and  crier ;  tei'ms  of  office  ;  fees  and  salaries,  649. 
four  trial  terms  in  each  year ;  to  be  held  by  a  single  justice,  649,  651. 
power  to  remit  fines  imposed,  and  recognizances  estreated,  649. 
four  general  terms  to  be  held  in  each  year,  651. 
jwwers  at  general  term,  649,  651. 

to  review  its  decisions  and  judgments,  and  grant  new  trials,  649,  651. 
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SUPERIOR  COURT  OF  BUFFALO— Continued. 

decisions  and  judgmente  made  at  general  tenn  reviewable  excliuuyely  in  court 

of  appeals,  649. 
drawing  and  summoning  of  grand  jurors,  660. 
transfer  of  actions  to  supreme  court,  650. 
continued,  by  constitution,  with  existing  powers  and  Jurisdiction,  &c.,  650. 

comix)sed  of  the  judges  then  in  omce,  and  their  successors,  650. 
consists  of  three  judges,  651. 
chief  judge  to  be  appointed  by  judges,  650. 
vacancies  in  office  of  judge,  how  filled,  650. . 
how  affected  by  judiciary  article  of  constitution^  660. 
is  one  of  the  "  superior  city  courts,"  and  a  court  of  record,  650. 
power  of  each  judge  at  chambers,  650. 
power  of  court,  when  concurrent  and  co-extensive  with  that  of  supreme 

court,  650. 
criminal  jurisdiction  of,  under  Code  of  Criminal  Procedure^  651. 

SUPERINTENDENT  OP  THE  POOR,  1271.    See  Spboial  Pbocbbdinqs. 

SUPREME  COURT, 

appeal  to,  by  defendant,  from  judgment  of  court  of  sessions  affirming  convic- 
tion in  special  sessionB,  829, 1265. 
admitting  to  bail  upon,  1265. 
judgment  of,  final,  830. 

proceedings  to  carry  it  into  effect,  880, 1265. 
appeal  to,  by  defendant,  from  a  iudCTient  of  conviction  on  indictment,  826-9. 
by  people,  from  a  judgment  for  defendant  on  demurrer  to  indictment^  826. 
from  an  order  of  the  court,  arresting  judgment,  826. 

SURETY  FOR  QOOD  BEHAVIOR.    See  Disobdbbly  Pbbsoits. 
defined,  1023. 

binds  party  also  to  keep  the  peace,  1023. 
by  disorderly  persons,  1023, 1158-9. 
in  the  city  or  New  York ;  recognizanoeSy  1023* 

SURETY  OF  THE  PEACE, 

at  oominon  law,  and  by  statutef 
defined,  1017. 
under  act  of  1859  (ch.  37),  **  to  prevent  and  punish  prize-fighting,"  1019* 

commitment  on  refusal  to  give,  1020. 
warrant  of  arrest,  1021. 
proceedings  before  magistrate,  1021. 
must  not  be  required  for  an  unlimited  time,  1021. 
is  sometimes  authorized  by  way  of  additional  punishment,  1021. 

does  not  extend  to  cases  of  libel,  1021. 
who  mav  demand,  1022. 

husDands  and  wives  against  each  other,  1022. 
*  married  women  and  infants  should  find  security  by  others*  and  not  be 

bound  themselves,  1022. 
when  recognizance  may  be  discharged,  1022. 
in  the  city  of  New  York,  1023. 
under  Code  of  Criminal  Procedure^ 

information  of  a  threatened  crime  may  be  laid  before  magistrate,  1018. 

examination  of  complaiiiant  and  witnesses,  1018. 

warrant  of  arrest,  1018. 

proceedings  on  complaint  being  controverted,  1018. 

person  complained  of,  when  to  be  dischai'ged,  1019. 

security  to  keep  the  peace,  when  to  be  required,  1019. 

effect  of  giving,  or  of  refusing  to  give,  security,  1019. 

person  committed  for  not  giving  security,  how  discharged,  1019. 

undertaking  to  be  transmitted  to  sessions,  1019. 

security  when  required  for  assaults,  &c.,  in  presence  of  a  court  or  magis* 

trate,  1019. 
appearance  of  party  bound,  upon  his  undertaking,  1019. 
dischar^  if  complainant  does  not  api)ear,  1019. 
I)roceedmgs  in  sessions,  on  appearance  of  both  parties,  1019. 


SURETY  OF  THE  PEACE— Om^inittjd. 

undei'tulviii^y  when  broken,  1020. 

when  and  how  to  be  prosecuted,  1020. 
secarity  for  the  peace  not  to  be  required  except  accordinji:  to  this  chapter, 

1U20. 
from  disorderly  persons,  1169. 

SURGEONS, 

liable  for  doing  any  act,  while  intoxicated,  which  pixxluces  death,  84,  91. 

administering*  poison,  &c.,  464. 

doing  any  act  endangering  life,  or  affecting  health,  464. 

not  to  disclose  information  acquired  in  attending  patient,  906-7. 

opinions  of,  as  witnesses,  845-6. 

SURGERY, 

practice  of,  without  license,  a  misdemeanor,  548. 
how  punished,  548. 

SURPLUSAGE, 

in  indictment ;  when  it  does  not  vitiate,  696,  689. 
what  may  be  rejected  as,  701. 
averments  not  connected  with  the  charge,  841. 
impossible  or  incongruous  date,  in  conviction,  1235. 

StlRRENDER.    See  Bail. 

of  defendant,  by  himself  or  his  bail  or  sureties,  775,  1140. 

SWINDLING.    See  Chhats  ;  Falsb  Pbbsokatxvo,  &c.  ;  Falsb  Pbbtensbs  ;  FBiLUM. 

T. 

TAXES, 

making  false  statement  in  reference  to,  449. 

TECHNICAL  WORDS, 

in  indictment ;  what  are  necessary,  709. 

"unlawfbJly  ** ;  "  with  force  and  arms  **,  709. 

" wickedly *•;  "maliciously";  "knowingly",  709-10. 

"  against  the  form  of  the  statute  ",  &c.,  710,  711. 

TELEGRAM, 

opening,  reading  or  publishing  without  authority,  468,  473-3. 
divul^^g  contents  of,  472,  558. 

TELEGRAPH  LINES, 

injuring  or  destroying,  386. 

THEATRICAL  PERFORMANCES, 

on  Sunday,  a  misdemeanor,  1184. 
punishment,  1184. 
penalty ;  license  annulled,  1184. 

THEFT.    See  LABCBifY. 

THREATENING  LETTERS, 

attempt  to  rob  by  means  of,  254,  442. 
sending  or  delivenng,  for  purpose  of  extortion,  441. 
when  sending  deemed  complete,  442. 

THREATS.    See  Evidkncb. 

for  purpose  of  extorting  money,  &c.,  441-2. 

tmlawful  threat,  referring  to  act  of  a  third  person,  442. 

when  evidence  of,  admissible,  851-2. 

THROWING  KNIVES,  &c.,  517. 

TIME, 

when  necessary,  and  how,  to  be  stated  in  indictment,  702. 
of  conmiitting  crime,  how  alleged,  702-3. 
when  it  must  be  proved  as  laid,  842. 
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oaly  when  a  necesBary  ingredient  of  offense,  842. 

when  variance  fatal,  842. 

when  proof  of  offense  committed  on  other  days  is  admissible,  843. 
limited  by  statute,  how  computed,  990. 
for  issuing  warrants  of  arrest,  989,  990. 
limitation  of  jurisdiction,  as  to,  989. 
for  commencing  criminal  actions,  7,  989-90.    See  CBomrAL  Aotiovs. 

TITLES  TO  LAND, 

buying  or  selling  pretended  titles,  448. 
mortgage  of  land  not  prohibited,  444. 

TOWN  CLERK, 

willfully  omitting  to  return  names  of  constables  chosen,  479. 

TOWN  MEETINGS;    CHARTER  ELECTIONS, 
bribery,  menace,  &c.,  at,  476. 
changing  vote  of  elector,  476. 
non-residents  voting ;  voting  in  more  than  one  town,  476* 

punishment,  476. 
indictment  for  illegal  voting,  476. 

TRADE-MARKS, 

frauds  in  issuing  forged  or  counterfeited*  496. 

as  to  character,  grade  or  quaJi^  of  goods»  496* 
what  acts  constitute  the  offense  agamst,  549. 
defined,  549. 

''article  of  merchandise  "  defined,  549. 
**affbdng'*  defined,  550. 
when  deemed  '*  counterfeited,"  550. 
in  respect  to  stamped  mineral- water  bottles,  &c ;  registering  title  to,  550. 

filing  and  publishing  description  of  marks,  650. 

wrongful  use  of  trade-mark,  or  refilling  bottles,  550. 

keeping  such  bottles,  with  intent  to  reml  or  sdl  them,  650. 

search  for  bottles,  551. 

TRADES, 

on  Sunday,  prohibited,  1180. 

TRAMPS, 

who  are  such,  1150. 

punishment  of,  1150. 

act  of  vagrancy  by  person  not  a  readout  of  this  state  evidence  that  he  is  a 

tramp,  1150. 
entering  buildings  by,  armed  ¥dth  dangerous  weapons,  &c.,  1150. 
may  be  apprehended,  upon  view,  by  any  resident  of  town,  and  taken  before 

magistrate,  1150. 
to  whom  act  does  not  apply,  1150. 
on  conviction,  entitled  to  conunutation  of  sentence,  1150. 

TRANSCRIPT, 

of  entries  in  clerk's  minutes  of  convictions,  818. 

to  be  sent  to  secretary  of  state,  and  filed  by  him,  818.  , 

exemplification  of,  when  evidence  of  conviction,  818. 
of  justice's  docket,  when  evidence,  864. 

TRAVELERS, 

frauds  upon,  496.    See  Passbnobr,  &c,  Tiokbis* 

TREASON, 

against  the  state,  defined,  16,  18,  19. 
how  punished,  16. 
forfeiture  on  conviction,  16,  18. 
judgment  of  outlawry,  17. 
application  for,  17. 
on  what  proof,  17. 
order  that  defendant  appear ;  publication  of^  17. 


Index. 

TREASON— awiiinM«rf. 

rendeiing,  17. 

effect  of,  17, 18. 

jadgment  i^oU ;  filing ;  docketing;  tnmKriptt  17. 
of  what  to  consist,  17. 

appeal  from,  18. 

effect  of  reversal,  18. 

arresting,  to  receive,  18. 

proceeding  for  outlawry,  18, 
levying  war,  16,  18, 19. 
resistance  to  a  statute,  19. 
against  United  States,  19. 
indictment,  19,  20. 
evidence,  19,  20,  21. 
intention  is  punishable,  439. 

TREES.    See  Frdit-Trbbs. 

cutting  down,  lopping,  girdling,  &c.,  of  fruit,  ornamental  or  shade-trees,  458. 

cutting  down  standing  wood  or  timber  trees,  457-8. 

shi) de-trees  planted  along  roadsides  or  highways ;  injuring  or  destroying,  459. 

in  orchards,  &c.,  injuring  or  destroying,  458. 

shade  or  ornamental,  cutting  down  or  mutilating,  459. 

TRESPASS, 

in  general,  not  indictable,  438. 

unless  accompanied  by  force,  or  a  breach  of  the  peace,  438. 

TRIAL, 

(if  indictments.    See  iNDiCTMSirr. 

befoi'o  j  iiHtices  of  the  jieace.    See  Justicbs  of  thb  Psach  ;    Maqistratbs  ; 

Summary  Convictions. 
for  offenses  before  courts  of  special  sessions.    See  Coubts  of  Special  Sessions. 

TROY  (CITY  OF), 

justice's  court  in,  963. 

TRUSTEES,  EXECUTORS,  &c., 

misappropriation  of  property,  by,  263,  266. 

TURNPIKE  COMPANIES, 

when  indictable,  505. 

ap{)earance  by  counsel ;  plea,  665. 
in  case  of  non-appearance,  plea  of  not  guilty  to  be  entered,  665. 
fine,  on  conviction,  666. 

u. 

UNDERTAKING, 

of  witness,  undertaking  to  appear,  924-5, 1109-10. 

when  and  how  required,  925,  1109. 

by  infants  and  married  women,  925,  1109. 

commitment,  on  refusal  to  give,  925,  1109. 

witness  unable  to  give,  may  be  examined  conditionally,  925, 1109. 
exception  of  prosecutor  or  accomplice,  925,  1109. 

undertaking  to  be  returned  to  coui't,  925, 1105, 1110. 
to  keep  the  peace,  1019,  1020. 

of  bail.    See  Bail  ;  Indictment  ;  Letting  Offenders  to  Bail. 
to  be  given  by  disorderly  persons,  1159.     See  Disordbrlt  Pbbsovs. 
in  cases  of  bastardy.  1192  to  1197. 
on  appeal  fi*om  courts  of.  special  sessions,  1262. 

UNITED  STATES, 

crimes  punishable  under  the  constitution  and  laws  of,  627. 
offenses  against,  984. 

warrant  of  arrest  for,  1040. 
authority  of  justices  of  the  peace,  under  the  laws  of,  998. 
fees  of  justices,  for  services  under  laws  of,  999. 
rccnprnizances  for  offenses  against,  1866-7. 
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XJNITED  STATES  COURTS.    See  Criminal  Jdbwdictiow. 

have  no  juiisdiction  over  cinmes,  except  such  as  is  conferred  by  statute,  998. 
cannot  exercise  juiisdiction  under  the  common  law,  alone,  999. 

UNLAWFUL  ASSEMBLAGES, 

of  pei-soua  disguised  by  having  their  faces  painted,  &c.,  477. 

UNLAWFUL  ASSEMBLIES, 

1.  At  coimnon  laWf  and  by  statute^ 

VihsX  are  such,  397,  399,  400,  402,  403. 
all  persons  joining  in,  are  parties  to,  399. 
duty  of  justice,  in  preventing,  997. 
for  defense  of  a  man's  pei'son,  400. 
in  one's  house,  for  defense  of  the  possession,  400. 
to  witness  a  prize-light,  400. 
of  disguised  x>ersons  armed,  397. 
may  be  dispersed  by  magistrate,  399. 
aiu'ests  of  offenders  by,  399. 

2.  Under  Pmdi  Code^ 

what  assemblies  are  unlawful,  398. 
all  participating  ai*e  guilty  of  a  misdemeanor,  398. 
disguised  and  masked  persons,  398. 

allowing  masquerades  to  be  held  in  places  of  public  resort,  398. 
remaining  present  at  place,  after  warning  to  disperse,  898. 
after  meeting  has  adopted  unlawful  purpose,  399. 

ITNLAWFUL  MARRIAGES.    See  Bioaht. 

magistrates  and  ministers  solemnizing,  guilty  of  a  misdemeanor,  527-8. 

UNWHOLESOME  PROVISIONS, 
selling  is  a  misdemeanor,  436. 

offense,  how  made  out,  436. 

guilty  knowledge  may  be  inferred  from  circumstances,  437. 

defense,  437. 
disposing  of  tainted  food,  &c.,  437. 

USURY, 

taking,  is  a  misdemeanor,  491>2. 

what  constitutes,  491-2. 

how  punished,  491. 

may  consist  in  I'etaining  more  than  lawful  interest,  492. 

UnCA  (CITY  OF).    See  City  Codrts. 

city  court  of ;  powers  and  jurisdiction  in  criminal  cases,  1260-1. 
recorder's  court  of,  652. 

V. 
VACANCIES, 

in  office  of  justice  of  the  peace,  974-5. 
^n  town  offices,  975. 

VAGRANTS.    See  Bbooars  and  Vaorakts. 

VARIANCE, 

in  setting  out  written  instruments  in  indictment,  709,  843. 

between  indictment  and  proof,  no  ground  for  arresting  judgment,  813. 

in  proving  date  of  deed,  &c.,  fatal,  842. 

in  names  of  parties,  843. 

in  proof  as  to  number  of  goods,  843. 

VENUE.    See  Evidbncb  ;  Indictmbnt. 

where  laid,  and  how  stated  in  indictment,  693-4. 

should  be  repeated  to  every  material  fact  issuable  and  triable,  694. 

wh<*n  to  bo  proved  a.s  laid,  842. 

when  it  ma^  he  changed,  and  for  what  causes,  743-4. 

gn  motion  of  prosecutor,  744. 
in  general,  offense  must  be  proved  to  have  been  committed  in  coimty  where 

indictment  found,  842. 
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VERDICJT.    See  iNDicxMBirr  {trial  of). 

VESSELS, 

nefs^li^nce  in  laxling,  466. 

showin^^,  mafiking,  altering,  k^.,  of  light  or  signaly  to  endanger,  888. 

exhibiting  false  light  or  signal  to  endimger,  388. 

lu*es  and  lights  on,  556. 

VIEW  OF  PREMISES, 

by  jury,  when  ordered  and  how  conducted,  792. 
duty  of  officer  in  respect  to  jury,  792. 

VILLAGES.    See  Inoorforatbd  Villaobs. 
ordinances,  &c.,  of,  857. 
justices  of  the  peace  in,  963,  982-3. 

VINEYARDS, 

trespassing  on,  458. 

owner  may  arrest  tresx>a8ser8,  458. 

VIOLATIONS  OF  EXCISE  LAW.    See  Excise  Laws  ;  Habitual  Dbhtkbbs  ;   Ha- 
bitual Drunkards  ;  Intoxicatioit. 
proviuions  ot   Revised  Statutes  relating  to   "excise  and  the  regulation  of 

taverns  and  groceries  **  repealed^  lS96. 
sales  ot  liquoi  to  paupers  forbidden,  1206. 
selling  01  giving  hquor  to  Indians  forbidden,  531, 1206. 

how  punished,  1206-7. 
under  act  of  1857  (ch.  628),  **  to  suppress  intemperance,"  &c.,  1206. 

sales  ot  liquors,  &c.,  to  Indians,  apprentices  and  minors,  a  misdemeanor, 
1207. 
penalty  ;  how  recovered,  1207. 
sales  or  gifts  of  liquor  to  intoxicated  persons ;  x>enalty,  1207.  « 

habitual  drinkers ;  duty  of  magistrates  and  overseers  of  the  poor  in  for-  i 
bidding  sales  to,  1207.  ^ 

who  may  make  complaint,  1207-8. 
notices  to  be  given  to  liciuor-dealers,  1207. 
sales  to  habitual  drunkards,  or  paupera ;  or  where  notice  has  been  given 

not  to  sell,  1208. 
penalties  for  selling  without  license,  1208. 

officers  to  arrest  ofiendei*s,  and  carry  them  before  magistrate,  1208-0. 
duty  of  magistrate  to  requii*e  bond  of  offender,  for  appearance  at  court, 
1209. 
to  entertain  complaint  for  violation,  made  by  any  person,  under 

oath,  1209. 
to  issue  waiTant  of  arrest,  1209. 

to  cause  bond  and  other  pai)erH  to  be  delivered  to  district  attorney, 
1209. 
duty  of  diatnct  attorney  to  pi*osecute  bond  given  for  appearance,  1209. 
public  intoxication,  531,  1209. 

dutv  ot  officers  to  arrest  *for,  and  to  take  prisoner  before  magifftrate, 
1209-10. 
penalty  for  refuang,  1 210. 
duty  of  magistrate,  1209. 
prisoner  not  allowed  his  election  to  give  bond  for  appeantnoey  1209. 

Sunishment  of  offender,  1209-10 
uty  of  magistrate  to  entertain  complaints,  1210. 
penalty  for  refusing,  1210. 
times  when  sales  are  prohibited,  1210. 

offender  guilty  of  misdemeanor ;  how  punished,  1210. 
penalties  under  act,  how  recovered,  1210. 
bonds  taken  under  act  to  be  filed,  1211. 

by  whom  to  be  prosecuted,  1211. 
on  conviction,  statement  to  be  sent  to  next  court  of  sesfflons,  1211. 
revoking  license  by  that  court,  1211. 

effect  of  revocation,  1211. 
seller  liable  for  damages  for  selling  to  certain  persons,  1211. 
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VIOLATIONS  OF  EXCISE  LAW— Crwiiinucd. 

who  may  sue  for,  1212. 
dnty  of  courts  to  instruct  gi*and  jurors  to  inquire  into  offenses,  and  to 
pi'esent  all  offendera  a^j^ainst  the  act,  1212. 
al^  to  chai'ge  as  to  adulteration  of  liquors,  &c.,  1212. 
who  may  pronecute  for  penalties  when  party  whose  duty  it  is  neglects  or 

i-efuses,  1212. 
jail  limits,  on  recovery  for  penalties,  1212. 
iLuthtMity  of  boards  of  excise  not  to  be  delegated,  1215. 
under  act  of  1869  (ch.  856),  1212. 

all  the  provisions  of  the  act  of  1857  shall  apply  to  the  sale  of  ale  or  beer, 

except,  &c.,  1212-13. 
commissionei's  of  excise  may  grrant  license  for  sale  of  beer  to  other  than 

hotel,  inn  or  tavern  keepere,  for  a  sum  not  less  than  $10,  1218. 
act  extends  to  all  portions  of  the  state,  except  the  metropolitan  police 
dlstnct,  1213. 
under  act  of  1870  (ch.  175),  *' i*egulating  the  sale  of  intoxicating  liquors,"  1213. 
re-enacts  the  act  of  1857  (ch.  628),  and  extends  its  provisions  to  the  whole 

state,  1213. 
no  sales  to  be  made  betyreen  one  and  five  o'clock  ▲.  m.,  1213. 
licensed  places  to  be  closed  between  those  hours,  1213. 
duty  of  officers  to  enforce  these  provisions,  1213. 
act  of  1873  (ch.  549),  does  not  apply  to  any  city  or  town  wherein  a  majority 

of  votei'23  have  voted  for  local  pi*ohibition,  1213. 
under  act  of  1873  (ch.  646),  pei'sons  injured  may  maintain  an  action  against 
seller,  for  damages,  1218. 
persons  owning  or  renting  building,  &c  ,  also  liable,  1213. 
jurisdiction  of  justices  of  the  peace  to  try  action,  1213. 
when  two  justices  to  be  associated,  1213. 
'<     lie  act  of  #877  (ch.  419)  licenses  to  keep  tavern,  only,  may  be  granted, 
1214. 
i-esiriction  to  be  contained  therein,  1214. 
bond  to  be  given  in  such  case,  1214. 
by  the  act  of  1880  (ch.  429)  the  introduction  of  liquors,  wine,  &c.,  into  any 
poor-house,  refoi'matoiy,  prison,  &c.,  is  declaired  unlawful,  except  upon 
medical  I'equisition,  1213. 
nor  shall  the  use  thereof  be  permitted  therein,  except  by  the  direction, 

&c.,  of  the  medical  officer,  1213. 
persons  violating  the  act  to  be  deemed  guilty  of  misdemeanors,  1213. 

VIOLATION  OF  GRAVES,  373.    See  Gbavbs  ;  Offbhbbs  agaihbt  Public  Dbcbkot. 

VIOLENCE, 

use  of,  when  not  unlawful,  4,  6. 

VITRIOL,  &c , 

throwing  upon  another,  a  felony,  135,  879. 

w. 

WAGERS, 

when  unlawful,  1171. 
depending  upon  race,  1171. 

upon  any  gaming  by  lot  or  chance,  1171. 
upon  any  lot,  chance  or  casualty,  1171. 
upon  any  unknown  or  contingent  event,  1171. 

WAREHOUSE  RECEIPT.     See  Fraudulent  Isbub  of  Documbnt,  &c. 

what  IS  such,  495. 

when  transferable  by  indorsement,  495. 
words  '*not  negotiable  "  indorsed,  495. 
issuing  fictitious  receipt,  509. 
duplicate  i*eceipts  must  be  marked,  510. 

WAREHOUSEMEN, 

issuing  false  receipts  for  property.  494. 
fraudulent  transfers  of  property  by,  494. 
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WAREHOUSEMEN— CbTrfint^d. 

not  to  issue  receipt  for  goods  as  security,  unless  they  are  in  actual  poesession, 

49d. 
not  to  isfiue  duplicate  receipts,  &c.,  495. 
not  to  sell,  incumber  or  remove  receipted  goods  without  assent  of  holder  of 

receipt,  495,  510. 
punishment,  495. 

WARRANT, 

for  execution  of  convict,  820. 

of  arrest,  on  indictment  found,  682-3.    See  Bbvch  Wabraitt. 

for  seizure  of  property.    See  Pabbnts  ajtd  HosBAime  Absookdihg,  &c.;  Spbciil 

Pbogbbdimqs. 
of  arrest,  in  bastardy  cases.    See  Bastabdy. 
to  seize  goods,  &c.,  exposed  to  sale  on  Sunday,  1180-1. 

WARRANTS  OP  ARREST.     See  Abbbst  ;  Codbts  of  Spbcial  Sessions. 
at  common  law,  and  by  statute, 

when  to  be  issued  by  magistrate,  1087. 
form  and  requisites  of,  1038. 

it  should  show  the  county  where  it  was  made,  either  in  the  body  or 

in  the  margin,  1038. 
should  set  forth  the  year  and  the  day  wherein  it  was  issued,  1040. 
must  be  in  the  name  of  the  people,  1040. 

for  an  offense  against  the  United  States,  must  be  in  the  name  of 
the  United  States,  1040. 
must  be  under  the  h&nd  of  the  magistrate,  1040. 
need  not  be  under  seal,  1040. 

should  not  be  ^neral,  to  apprehend  all  persons  suspected,  1040. 
otherwise  it  would  be  illegal  and  void  for  nnceHainty,  1040. 
name  of  person  to  be  apprehended  must  be  accurately  stated,  if 
known ;  not  left  in  blank,  1041. 
wrong  or  fictitious  name,  1041. 
when  name  is  unknown,  1041. 
most  recite  the  accusation  inade  by  the  complaint,  1041-2. 

recital  of  complaint  is  presumptive  evidence  that  such  complaint 

has  been  made,  1040. 
ia  sufficient  if  it  indicates,  with  reasonable  certainty,  the  cffense, 

1042. 
omission  of  allegation  as  to  value  of  property,  1041-2-3. 
omissions  that  are  merely  clerical,  1041. 

most  be  mandatory  as  to  the  making  of  the  arrest,  not  merely  per- 
missive, 1042. 
need  not  contain  the  facts  on  which  the  charge  is  predicated,  1043. 
must  be  properly  directed,  1043. 
to  a  peace  officer,  1043. 
improper  (lii*ection  invalidates,  1044. 
if  not  directed  to  any  particular  person,  is  bad,  1044. 
must  be  to  an  officer  of  the  county,  1044. 
to  constable,  1044. 

he  may  execute  it  in  any  part  of  the  comity,  1054-5. 
return  of,  1056. 

must  be  made  returnable  forthwith,  1056. 

officer  bound  to  cany  accused  befoi'e  the  magistrate  immediately» 

1056. 
at  common  law,  warrant  might  be  general  or  special,  as  to  the  mag^ 

trate  l)eforp  whom  returnable,  1057. 
ma<le  v(»i(l  by  alterations  or  insertions,  after  issuing,  1067. 
indorsing,  or  hacking,  1044,  1057. 

to  carry  defendant  before  magistrate  of  another  town  or  city,  989. 
under  Code  of  Criminal  Procedure, 

when  warrant  of  arrest  may  be  issued,  1036. 

definition  of,  1037. 

form  of,  1037. 

description  of  Wife  d«iwiA».xi\.  wAof  Ihft  offense,  1038, 1041. 
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WARRANTS  OF  ARREST— Owi^mu^d. 

how  dii-ecteii  and  executed,  1038. 

must  be  directed  to,  and  executed  by»  a  peace  oiBoer»  1038»  1048. 
who  are  peace  officers,  1038,  1043. 

when  issued  by  certain  judges,  1038,  1048, 1051. 

when  issued  by  other  ma^trates,  1088, 1044. 
indorsement  in  another  county,  when  and  how  made,  1038, 1067. 
before  what  magistrate,  accused  to  be  taken,  1089. 

on  an*est  for  felony,  1039. 

on  arrest  for  misdemeanor,  1089. 
proceedings  on  taking  bail,  1039. 

where  bail  is  not  given,  1039. 
carrying  prisoner  from  county  to  coimty,  1089. 

power  and  privilege  of  officer,  1039. 
when  magistrate  issumg  warrant  is  unable  to  act,  1089. 
defendant,  in  all  cases,  to  be  taken  before  a  magistrate  without  delay,  1040. 

if  taken  before  a  magistrate  other  than  the  one  who  issued  warranty 
depositions  to  be  sent  to  the  latter,  1040. 
what  it  must  command  the  officer,  1056. 

as  to  bringing  accused  before  magistrate,  1056* 

what  magistrate,  1056. 

at  what  place,  1056. 
issued  by  coroner,  1267. 

form  oU  1267. 

how  executed,  1268. 

WARRANT  OF  COMMITMENT.    See  CoMMmcBNT ;  Coubtb  or  Spboial  SBSSioire. 

WAYNE  COUNTY, 

courts  of  special  sessions  in,  1260. 

WEAPONS.    See  Assaults,  &c.  ;  Conobalbd  Wbafovs  ;  Dakgbbous  "Wjulpovb. 
using  or  caiTying  concealed,  380. 
possessing ;  caiTying  conceale'd  on  the  person,  880. 
dangerous  weapons,  maldng,  selling  or  keeping  for  sale,  654. 
attempting  to  use,  carrying,  conceiuing  or  possessing,  654. 
possession,  presumptive  evidence,  380,  554. 
searching  prisoner  for.  and  retaining,  1009. 

WEIGHMASTER,  &o., 

making  false  entry,  or  giving  false  certificate,  guilty  of  a  misdemeanor,  482. 

WEIGHT-MARKS;  FALSE  MARKS, 

on  casks  and  packages  of  merchandise,  220,  498. 

WEIGHTS  AND  MEASURES.    See  Chbats  ;  Falbb  Wbights  Aim  Mbasurbb. 

WHARFINGERS, 

issuing  false  receipts  for  property,  494. 

fraudulent  transfers  of  property  by,  494. 

not  to  issue  receipts  for  goods,  as  security,  unless  they  are  in  actual  posses- 
sion, 495. 

not  to  issue  duplicate  receipts,  &c.,  495. 

not  to  sell,  incumber  or  remove  receipted  property  without  assent  of  holder  of 
receipt,  495. 

punishment  for  violations,  495.  ' 

WHEEL  OF  FORTUNE, 

keepers  of,  are  disorderly  persons,  1154-7.    See  Disordbblt  Pbbsohs. 

WILLS.    See  Evidbncb. 

of  real  estate,  what  is  sufficient  proof  of,  880. 
production  of  will  it«elf,  881-2. 
when  to  be  received  for  safe  keeping,  881. 
of  personal  estate  ;  what  is  sufficient  proof  of,  883. 
competencv  of  attesting  witnesses,  883. 
when  hand-writing  of  attesting  witnesses  to  be  proved,  888. 
pi-oof  of  will  30  years  old,  871,  888-4. 
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certified  will,  or  record  thereof,  881. 
exemplified  copy  of,  881. 

WINE, 

adulterating  or  diluting,  498,  520. 

WITNESSES.    See  Evidkncb  ;  Ikdictmbht  ;  SuBP^nrAg,  &c 
may  be  coounitted  by  court  for  perjury  on  trial,  322. 

or  be  requii-ed  to  enter  into  a  recognizance  to  appear  and  answer,  322. 

witnesses  to  establish  peigury  may  be  also  bound  over,  822-3. 

documents  to  prove  peijury  may  be  detained,  322-3. 
before  grand  jury,  names  of,  to  be  indorsed  on  indictment,  666. 

how  examined  before,  666-7. 

subpoenas  for.    See  Indictmbht  (trial  of) ;  Sdbpgbnas,  &c. 
on  trial  of  indictment ;  attendance  and  testimony  of,  how  compelled,  760,  924. 
See  iNDiCTifBNT  (trial  of) ;  Sdbpcbnas,  &c. 

examination  of;  oaths  to;  mode  of  administering,  890,  911. 

swearing ;  general  mode  of,  892. 
refusing  to  attend  before  legislature,  or  its  committeefly  645. 

refusing  to  testify,  545. 
deceiving,  with  intent  to  affect  testimony,  547. 
preventing  or  dissuading  from  attending,  547. 
when  excused  fi-om  giving  evidence,  558. 

testimony  of  witness  may  be  received  against  him  on  a  charge  of  pexjory,  540. 
bribery  of,  349.  381. 
examining  conditionally,  764,  1109. 
privilege  from  aiTest,  935. 

when  exempt,  935. 

when,  and  by  whom,  t-o  be  discharged  from  arrest,  935. 

an*est,  when  void ;  penalty,  935. 

sheriff,  &c.,  when  not  liable,  935. 
commission  to  examine  witnesses  abroad,  763  to  767.    See  Ixtdictmbht  (trial  of). 
competency  of,  887. 
incompetency  of,  887. 
credibiUty  of,  908. 
how  discredited,  909. 
cross-examination  of,  917. 
re-examination  of,  919. 
for  defendant,  and  in  reply,  920. 
what  questions  need  not  be  answered  by,  921-8. 
when  defendant  may  be  a  witness  in  his  own  behalf,  6,  790,  888. 

neglect  or  i-efusal  to  testify  creates  no  pi*e8umption  against  him,  6,  790,  888. 
no  one  compellable  to  be  a  witness  against  himself,  6,  8§8. 
undertaking  of,  to  appear,  924,  925,  1105-9. 
security  for  their  appearance,  when  and  how  required,  924-5, 1105-9. 

infants  and  married  women  may  be  required  to  give,  925,  1109. 
may  be  committed  on  refusal  to  give,  925, 1109. 

witness  unable  to  give,  may  be  examined  conditionally,  925, 1109. 
exception,  prosecutor  or  accomplice,  925,  1109. 

undei-takings  to  be  returned  to  court,  925,  1110. 
right  of  defendant  to  produce,  in  his  behalf,  760. 

and  to  be  confronted  with  the  witnesses  against  him  ;  exception,  760. 
when  punishable  as  for  a  criminal  contempt,  927,  1275.    See  CRiMiirAL  Con- 
tempts. 
testimony  of,  on  examination,  may  be  proved  against  them  on  a  charge  of 

perjury,  899. 
on  examination  of  offenders  before  magistrates,  1095.    See  ExAMOfATioif,  &c ; 

SdBP(ENA8,   &c. 

their  t'^stimony,  how  taken  and  authenticated,  1108. 
their  fees  and  expenses,  933-4. 

expenses  of  poor  or  foreign  witnesses,  933-4. 

when  from  without  the  county,  or  pc>or,  934-6. 

payment  to  witness  nnder  commitment,  934. 
on  coronei'S*  inquests,  1260. 
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WTTNESS^S— Continued, 

relationship,  when  it  disqualifies,  887,  898. 

when  they  may  be  disci*edited  or  contradicted  by  party  calling  them,  908-9. 

not  allowed  to  be  done  by  general  evidence,  909. 
compelling  iheir  attendance  t>eioi*e  magistrateh  on  summary  convictions,  1227. 
in  courts  of  s^iecial  sessions,  1J61.    ISee  Coubts  of  Spbcial  Skssions. 

no  fees  allowed  to  them,  1262. 
attesting  witnesses  ;  may  be  disci*edited  by  any  one  calling  them,  909. 

one  witness  to  a  deed  sufficient  to  prove  execution,  837. 

proof  of  signature  of  one,  when  sufficient,  837. 

general  rule  that  they  should  be  produced,  to  prove  execution  of  attested 
instruments,  875. 

to  execution  of  will ;  when  one  is  sufficient  to  prove,  881. 

WOOD  OR  TIMBER. 

cutting  or  caiTying  away,  457-8. 

WOODS, 

owner  of,  negligently  setting  on  fire,  or  suffering  fire  to  extend*  525. 

WORKS  OF   ART,  &c., 

willful  injury  to,  390. 

WOUNDING, 

definition  of,  414. 

WRECKED  PROPERTY, 

officer  detaining  it,  or  its  proceeds,  525. 
persons  in  possession  bound  to  deliver  it,  525. 
defacing  marks,  destroying  invoices,  525. 

WRECKS, 

wreck-masters  and  others  violating  provisions  of  law  relating  to,  524. 

penalties  for  violations,  525. 
duty  of  judges  and  office]*8  to  present  offenaefl»  &c.,  to  grand  Jury,  525. 

WRIT  OF  ERROR.     See  Appeal. 

abolished,  and  appeal  substituted,  825. 

WRITTEN  EVIDENCE,  848.    See  Evtobhcb. 

WRITS, 

how  proved,  859. 

WRITTEN  INSTRUMENTS, 

when,  and  how,  to  be  set  out,  in  indictment,  708. 

how,  when  in  a  foreign  language,  708. 

effect  of  variance,  709. 
must  be  proved  as  laid,  843. 
what  may  be  acknowledged,  875. 

WRONGS.    See  Malicious  Injury  or  Mibohibf. 

affecting  public  moneys,  and  rights  of  property,  880. 
public  wrongs  are  indictable,  384. 
private  wrongs  or  injuries,  384. 

WRONGS  TO  CHILDREN, 

under  act  of  1876  (ch.  122),  513. 
indictment ;  evidence,  514. 

what  is  a  violation  of  the  statute  by  custodian,  514. 
under  act  of  1877  (ch.  428),  514. 

duty  and  liability  of  custodian,  514. 
admitting  to  places  where  liquors,  &c.,  are  sold,  514. 
when  children  under  the  age  of  14  found  begnng,  destitute  or  disorderly, 
&c..  are  to  be  arrested  and  brought  l^fore  magistrate,  514. 
commitment  to  orphan  asylum,  &c.,  515. 

Y. 

TSAR, 

when  mentioned  in  statute,  how  to  be  anderstood,  990. 
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ADAPTED  TO  CODE  OP  CRIMINAL  PROCEDURE. 


{TJie  section  marks  [  $  ]  at  the  head  of  the  several  forms  rtfer  to  the  Code  of  Criminal 

Procedure,) 

No.  1. 

f  12.  Articles  of  Impeachment. 
Articles  exhibited  by  the  assembly  of  the  state  of  New  York,  in  the  name  of  them- 
selves and  all  the  people  of  the  state  of  New  York,  against  ,  a  , 
in  maintenance  of  their  imp>eachment  against  him  for  wilful  and  corrupt  mis- 
conduct in  his  said  ofhce  of 

Article  I. 

That  the  said  ,  bein^  a  civil  officer  of  the  state  of  New  York,  to  wit : 

a  ,  unmindful  of  the  duties  of  his  said  office,  and  in  violation  of  his  oath  of 

office,  in  this,  to  wit:    that  the  said  ,  acting  in  his  said  office,  did 


to  the  great  injury  of  ,  and  to  the  great  scandal  and  reproach  of  the  people 

of  the  state  of  New  York,  and  their  dignity,  and  more  particularly  of  the  said 
office  of 

Article  II.,  Etc.,  Etc, 

And  the  said  assembly,  saving  to  themselves  by  protestation  the  liberty  of 
exhibiting  at  any  time  hereafter,  any  of  the  articles  of  impeachment  against  the 
said  ,  and  also  of  replying  to  the  answers  which  he  may  mSke  to  the 

impeachment  afoitisaid,  and  of  offering  proof  of  the  said  matters  of  impeachment, 
do  demand  that  the  said  be  put  to  answer  all  and  every  of  the  said 

matters,  and  that  such  proceedings,  trial  and  judgment  may  be  thereupon  had  and 
given  as  are  conformable  to  the  constitution  ana  laws  of  the  state  of  New  York ; 
and  the  said  assembly  are  i*ea(ly  to  offer  proof  of  the  said  matters  at  such  time  aa 
the  honorable  court  for  the  trial  of  impeachments  may  order  and  appoint. 

By  the  assembly  of  the  state  of  New  York,  in  session  duly  convened  at  the 
capitol  in  the  city  of  Albany,  N.  Y.,  this  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  eighty 

Speaker, 
Clerk, 


No.  2. 

i  17.  Summons  to  Court  for  Trial  of  Impeachment. 
The  people  of  the  state  of  New  York,  by  the  grace  of  Grod  free  and  independent : 
To  : 

A  judge  of  the  court  of  appeals  of  the  state  of  New  York  (or  senator  of  the 
state  of  New  York  for  the  senatorial  district  thereof),  and  a  member  of  the 
court  for  the  trial  of  impeachments,  and  to  the  court  for  the  trial  of  impeach- 
ments, gfreeting  : 

The  court  for  the  trial  of  impeachments  is  hereby  summoned  to  convene  and 
assemble  to  meet  at  the  capitol  in  the  city  of  Albany  on  the  day  of  , 

188     ,  at        o'clock  in  the  noon,  and  you  are  hereby  i-equired  and  summoned 

to  be  and  appear  in  your  own  projier  pei-son,  at  the  time  and  place  above  stated,  to 
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organize  and  sit  with  the  said  court,  upon  the  trial  of  certain  articles  of  impeach- 
ment then  and  there  to  be  tried  and  determined  before  the  said  court,  whicn  have 
been  made  and  pi'esented  by  the  assembly  of  the  state  of  New  York  to  the  senate  of 
the  state  of  New  York,  af^ainst  ,  a  ,  f or  wilful  and  cumipt 

misconduct  in  office,  and  hereof  fail  not 

Dated  at  the  city  of  Albany,  N.  Y.,  this  day  of  ,  188    . 

President  of  the  JSenate  of  the  State  of  New  York. 


No.  3. 

i  18.  Oath  to  Members  of  Conrt 
You  do  solemly  swear  {or  affirm)  that  you  will  truly  and  impartially  try  and  deter- 
mine according  to  evidence  the  articles  of  impeachment  preferred  against  a 
for  wilful  and  currupt  misconduct  in  office,  about  to  be  presented  before 
this  court  for  the  trial  of  impeachments,  of  which  you  are  a  member,  for  its  deter- 
mination. 


No.  4. 

i  20.    Writ  and  Process  of  Ooort. 

The  people  of  the  state  of  New  York,  by  the  grace  of  Qod,  free  and  independent: 
To  greeting : 

You  and  each  of  you  are  hereby  commanded,  and  required  that,  laying  aside  all 
other  business,  and  all  pretenses  and  excuses  whatsoever,  you  be  and  appear  in  your 
own  proper  person  before  our  court  for  the  trial  of  impeachments,  at  on  the 

day  of        A.  D.,  188        ,  at         o'clock        M.  of  that  day,  to  be  examimed  as 
witnesses,  and  to  testify  the  truth  and  give  evidence  on  our  behalf  (or  on  behalf  of 
the  respondent  hereafter  named)  concerning  articles  of  impeachment  then  and  there 
to  be  tried  and  determined  before  this  couH,  which  have  been  made  against 
a  ,  and  hereof  fail  not  at  your  peril. 

Witness :  The  Hon.  ,  the  president  of  the  Senate,  this  day  of 

,  A.  D.  188  . 

Atte>st: 

Clerk  of  the  Senate. 


No.  5. 

iiL  Order  Bemoviiig  Indictment. 
CJOURT  OF  SESSIONS— County  op 

Thb  Pbople  of  the  Statb  op  ' 
New  York 
against 

It  appearing  to  the  satisfaction  of  this  court  that  ,  county  judge  of  the 

said  county  of  is  incapable  of  acting  in  the  above  criminal  action  pending 

herein,  by  reason  of  There  set  forth  cause.] 

It  is  ordered  that  the  same  be  and  it  is  hereby  transferred  to  the  court  of  oyer  and 
terminer  of  the  said  county  of  [or  city  court  as  the  case  may  be.] 


No.  6. 

(45.  Order  for  Sessions. 

Terms  of  the  county  court  and  court  of  sessions  ot  the  county  of  : 

I  do  hereby  order  and  appoint  the  terms  of  the  countv  court,  and  of  the  court  of 
sessions  of  the  county  of         ,  for  the  vear  188    ,  to  be  held  at  the  ,  in  the 

of  ,  and  at  the  times  following,  viz : 

On  the  second  Monday  of  January. 
On  the  third  Monday  of  March. 
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On  the  third  Monday  of  June. 
On  the  second  Monday  of  September,  and 
On  the  second  Monday  of  November. 

It  is  further  ordered,  that  a  grand  and  trial  jury  be  drawn  and  snmmoned  to 
Attend  each  of  said  terms. 

Dated,  ,  18 

County  judge  of  the  county  of 


No.  7. 

i  68.  Albany  Special  Sessions.    Order  for  Bench  Warrant. 
At  the  court  of  special  sessions,  held  at  the  City  Hall,  in  the  city  of  Albany,  on  the 
day  of        18    . 

Present — Hon.  A.  G.,  Recorder. 

Thb  Pboplk  ^ 
vs.         > 

The  above  named  having  neglected  to  appear  before  this  court,  agreeably  to  a 
recognizance  given  by  him  to  appear  thereat.     Now,  on  motion  of  , 

distinct  attomev,  it  is  ordered  that  a  warrant  issue  for  the  arrest  of  said  , 

and  directing  the  officer  executing  the  same  to  bring  the  said  before  this 

court,  if  the  court  be  then  in  session,  and  if  the  court  be  not  then  in  session,  that  the 
said  officer  commit  the  said  to  the  common  jail  of  Albany  county,  there 

to  remain  until  delivered  by  due  course  of  law. 


..} 


No.  8. 

Id.  Bench  Warrant. 
CiTT  OF  Albany, 
Court  of  Special  Sbssions. 

To  the  sheriflf  of  the  county  of  Albany,  the  constables  of  the  city  of  Albany,  the 

members  of  the  police  force  of  the  city  of  Albany,  and  to  the  special  officers  of 

the  district-attorney  of  Albany  county,  and  to  each  of  you,  and  to  the  keeper  of 

the  common  jail  of  the  city  of  Albany : 

The  people  of  the  state  of  New  York  command  you  to  take  ,  who  was 

duly  recognized  pursuant  to  law,  to  appear  in  our  court  of  special  sessions  of  the 

city  of  Albany,  to  answer  to  a  complaint  for  triable  therein,  and  who  has 

neglected  to  appear  thereat,  agreeably  to  the  requirements  of  such  recognizance,  and 

foHhwith  bring   h    before  our  said  court,  at  the  City  Hall,  in  the  city  of  Albany,  in 

said  county,  if  our  said  court  shall  be  at  the  time  of  such  arrest  in  session,  together 

with  this  warrant ;  but  if  the  said  court  be  not  in  session,  you  are  hereby  commanded 

to  conmiit  the  said  to  the  common  jail  of  the  county  of  Albany,  thei^e  to 

remain  till    h    be  delivered  by  the  due  course  of  law. 

Witness :  Hon.  Anthony  Gk)uld,  recorder  of  the  city  of  Albany,  at  the  City  Hall,  in 
the  dty  of  Albany,  this  day  of  ,  188    . 

,  aerk. 


No.  9. 


County  of  7 


i  84.  Complaint  and  Examination  on  Application 
for  Surety  of  ihe  Peace. 


of  the  of  ,  upon  oath  complains  and  informs 

that  of  said  of  ,  hath  threatened  to  commit  a 

crime  against  the  property  (or  person)  of  ,  in  that  said 

has  threatened  to  ,  and  that  hath  just  reason  to  fear  that  the 

said  win  commit  the  said  crime  threatened.    The  said 

therefore  prays  surety  of  thr»  j^eaoo  to  be  granted  against  the  said  y 
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and  this  doth  not  from  any  piivate  malice  or  ill-will  toward  the  said 

,  but  simply  because  is  afraid,  and  hath  good  reason  to  fear  that 

the  said  will  commit  the  said  ciime  thi*eatened. 

Wherefore  the  said  prays  that  a  warrant  may  issue  in  due  form 

of  law  against  the  said  ,  and  that  may  be  dealt  with  touch- 

ing the  premises  as  to  law  and  justice  shall  appertain. 

[Sigfiature.] 

On  the  day  of  >  188    ,  the  sidd  personally 

appeared  before  me,  and  made  oath  to  the  truth  of  the  foregoing  complaint  and 
inK)rmation  subscribed  by 

[JSiffnature.] 
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i  86.  Wan-ant  for  Arrest ;  Security  to  keep  the  Peace 
or  threat  to  Commit  Crime  against  Person. 
STATE  OF  NEW  YORK,     \ 

County  op  >ss  : 

OF  ,  ) 

In  the  name  of  the  people  of  the  state  of  New  York : 
To  any  peace  otficer  of  the  county  of  ,  g^reeting: 

Whereas,  an  information  has  been  laid  before  me,  justice  of  the  peace  of 

the  of  ,  in  and  for  the  said  county,  imder  the  oath  of  ,  in 

the  aforesaid  county,  that  one  ,  of  the  of  ,  did,  on  or 

about  the  day  of  ,  188    ,  at  the  of  in  said  county, 

threaten  to  commit  the  cnme  of  against  the  person  of  ,  and  alleging 

thei*e  is  just  i*ea8on  to  fear  the  commission  of  said  threatened  crime,  and  further  pray- 
ing that  a  warrant  issue  for  the  ari'est  of  said  accused,  and  that  he  be  dealt  with 
pui-suant  to  the  provisions  of  the  Code  of  Ciiminal  Procedure,  and  after  examining 
on  oath  said  complainant  and  reducing  h    examination  to  writing  and  caused 

the  same  to  be  duly  subscribed ;  by  which  examination  it  appears  that  there  is  just 
reason  to  fear  the  commission  of  the  crime  thi'eatened  by  said 

These  are,  thei*efore,  to  command  you  forthwith  to  arrest  the  said  ,  so 

complained  of,  and  to  biing  h    before  me,  at  my  office  in  the  at 

,  within  said  ,  to  answer  unto  the  matters  contained  in  said 

information,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand,  at  the  of         ,  in  said  county,  this  day  of         , 

188    . 

[Siffnatttre,] 

No.  11. 

i  86.  Warrant  for  Security  of  the  Peace  on  Threat  to 
Commit  a  Crime  against  Property. 

court,  county  of  ,  ss : 

In  the  name  of  the  people  of  the  state  of  New  York : 
To  any  peace  officer  of  the  county  of  ,  greeting" : 

Whereas,  complaint  and  information  on  oath  has  this  day  been  duly  laid  by 
of  the  of  ,  in  the  county  of  ,  before  me,  ,  a 

justice  of  the  said  of  ,  that  on  the 

dav  of  ,  188    ,  at  the  of  ,  in  said  county,  one 

did  threaten  to  commit  a  crime  against  the  property  of  in  that  , 

and  that  he  has  just  cause  to  fear  that  the  said  will  and  has 

demanded  surety  of  the  i>eace  against  the  said  ,  and  it  appearing  to  me 

upon  examination  on  oath,  of  the  said  and  of  that  there  is  just 

reason  to  fear  the  commission  of  said  crime  threatened  by  the  said  agauist 

the  peace  of  the  people  of  the  state  of  New  York,  and  the  form  of  the  statute  in  such 
case  provided ; 

We,  therefore,  command  you,  forthwith  to  arrest  and  take  the  body  of  the  said 

and  bring  before  the  said  ,  at  the  in  the  said  of         , 

with  this  warrant  and  a  return  of  your  doin^  thereon  endorsed,  to  answer  the  said 

complaint  and  information,  and  to  be  dealt  ¥dth  according  to  law.    Hereof  fail  not  at 

yow  peril. 
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Witness,  the  said  ,  at  the  ,  of  ,  in  the  county 

aforesaid,  the  day  of  ,  188 

[JSigfuUure,] 

By  virtue  of  the  within   warrant,  I  have  arrested  the  within  named 
and  now  have  him  before  the  ma^strate  by  whom  this  warrant  was  issued. 

Dated  188 


No.  12. 

a  86, 86.    Examination. 
County  of  ALBAmr,  ss : 

The  examination  of  and  taken  upon  oath  before  me, 

,  a  iustice    of  said  of  ,  on  the        day  of  , 

188    ,  on  complaint  and  information  made  before  me,  by  the  said 
against  for  the  purpose  of  obtaining  surety  of  the  peace. 

The  said  on  oath  aforesaic^  before  me,  saith  that  on  the 

day  of  ,  188    ,  at  .in  said         of  ,  did  threaten  this  de- 

ponent that  would  the  said 

The  said  on  oath  afores^d,  1)efore  me,  saith  that  was 

present  at  the  of  at  the  time  mentioned  in  the  above  ex- 

amination of  ,  and  that  heai*d  the  said  on  that 

occasion  make  use  of  the  threats  above  stated  in  the  said  examination, 

and  that  this  deponent  hath  at  various  times  and  on  diveys  occasions  within  the 

last  months  heai*d  the  said  assert  and  swear  that  would 

the  said 

Taken  before  me  the  day  and  year  first  above  mentioned. 

[Signature.] 


>ss: 
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i  89.  Undertaking  to  Keep  the  Peace. 
STATE  OF  NEW  YORK, 

CODKTY  OF 

OF 

Whereas,  an  information  was  laid  before  ,  esq.,  justice 

of  the  x)eace,  on  the  day  of  ,  188    ,  that  had,  at  said 

,  on  the  day  of  ,  188    ,  Uireatened  to  commit  the  crime 

of  against 

the  person  and  said  ma^trate  having 

examined  on  oath  the  complainant  and  witnesses^  and  reduced  h     examination  to 
writing,  and  caused  thein,  to  be  duly  subscribed  ; 

Whereuix)n  a  wan'ant  was  issueti,  and  proceedings  were  duly  taken  before  such 
magistrate,  and  it  api)ears  by  the  eWdence  that  there  is  just  reason  to  fear  the  com- 
mission of  the  said  crime,  and.  the  said  j)er8on  complainea  of  is  required  to  give  secu- 
rity in  the  sum  of  $  to  keep  the  peace,  pursuant  to  the  provisions 
of  the  Code  of  Criminal  Procedui-e  ; 

Now,  therefoi-e,  we,  the  undersigned,  residing  in  the  of  ,  N.  Y., 

do  hereby  acknowledge  oui-selves  to  be  jointly  and  severally  indebted  to  the  people 
of  the  state  of  New  York  in  the  sum  of  dollara,  to 

be  well  and  truly  i)aid,  if  default  shall  be  made  in  the  conditions  following :    Thk 
Conditions  of  this  undertaking  ai-e  such,  that  if  the  said  person  complained  of 

shall  pei"8onally  appear  at,  and  abide  the  order  of,  the  next 
court  of  sessions  of  the  county  of  ,  N.  Y.,  and  shall  in  the  mean  time  keep 

the  peace  towards  the  people  of  the  state,  and  particularly  towards  the  said 

,  the  complainant,  then  this  undertaking  to  be  void,  otherwise 
of  full  force. 

Taken,    subscribed    and    acknowledged,  > 
before  me,  this         day  of  »  1^    .  ) 

[Signabwre,1 
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No.  14. 

i  90.    Warrant  of  Commitment— Security  to  Keep  the  Peace. 
STATE  OP  NEW  YORK, 


OODITTT  OF 

OF 


}' 


In  the  name  of  the  people  of  the  state  of  New  York : 

To  of  the  of  ,  and  to  the  keeper  of  the  common  jail 

of  the  county  of 

Whereas,  •  of  the  of  ,  county  of  , 

N.  Y.,  was  charged  under  an  information  duly  laid  before  me,  the  undersigned  justice 
of  the  peace,  with  threatening  to  commit  the  crime  of  , 

against  the  bv 

And  such  proceedings  were  thereupon  had  before  me,  pursuant  to  the  provisions  of 
the  Code  of  Criminal  Procedure,  that  thei'e  appeared  just  reason  to  fear  the  commis- 
sion of  the  Clime  threatened  by  said  i^rson  complained  of; 

Whereupon  he,  the  said  accused,  was  i*equii*ed  by  me  to  enter  into  an  undertaking 
in  the  sum  of  dollars,  with  sufficient  suret        ,  to  abide  the 

oi*der  of  the  next  court  of  sessions  of  said  county  ;  and  in  the  meantime  to  keep  the 
peace  towards  the  jieople  of  this  state,  and  pai-ticularly  towards  the  complainant. 

And  whereas,  said  accused  has  neglected  and  omitted  to  give  or  enter  into  said 
undertaking  so  required  of  him ;  by  I'eason  whereof  he  is  hereby  committed. 

These  are,  thei'efoi'e,  to  command  you,  the  said  constable,  foi*thwith  to  convey  and 
deliver  him,  the  said  ,  into  the  custody  of  the  keeper  of  the  common 

jail  of  said  county ;  and  yon,  the  said  keeper,  are  hereby  required  to  receive  the  said 

into^our  custody  in  the  said  jail,  and  him  safely  keep  and  detain 
there  until  he  shall  finasuch  sureties  as  aforesaid,  or  be  discharged  according  to  law. 

Qiven  under  my  hand,  at  the  said  of  ,  this  day  of 

,188    . 

[SigTuUure.] 

No.  15. 

i  102.    Bequisltion  of  Sheriff  fbr  Military  Aid. 
To  Brigadier-(3eneral  (or  other  commanding  officer) : 

Sir :  Having  been  this  day  resisted  in  the  execution  of  a  warrant  of  a  magistrate 
for  the  arrest  of  A.  B.,  charged  with  murder  (or  having  reason  to  apprehend  that 
resistance  is  about  to  be  made  to  the  execution  of  the  process),  I,  the  sheriff  of  the 
county  of  ,  in  pursuance  of  the  statutes  of  this  state,  in  such  case  made  uid 

provided,  do  hereby  require  you  and  the  military  under  your  command  (or  men 
of  your  command),  armed  and  equipped  as  the  law  directs,  te  aid  me  in  the  execution 
of  said  warrant  (or  other  pi*ocess,  as  the  jase  may  be),  and  that  you  report  youiself 
foHhwith  to  me  (or  on  the  day  of  ,  18    ,  at  9      o'clock,  noon)  with  your 

said  command  (or  with  the  said  number  of  men),  ready  for  service  at 

Dated  ,  18 

C.  D.,  Sheriff  of  county. 


No.  16. 


f  103.    Certificate  of  Resistera. 


To  the  court  (from  which  process  issued) : 

I,  the  sheriff  of  county,  do  hereby  certify  to  the  court  that  the  following  are 

the  names  of  the  persons  resisting  the  process  (desciibing  it)  and  their  aiders  and 
abettors : 

Dated  18    . 

C.  D.,  Sheriff  of  county. 
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No.  17. 

S  HI.    Beqaisition  of  Sheriff  for  Military  to  qaell  a  Riot. 
To  Brigadier-General  (or  other  commanding  officer) : 

Sir :   A  riot  and  breach  of  the  peace  (or  unlawful  assembly,  as  the  case  may  be) 
having  occurred  at  ,  in  the  county  of  ,  I,  the  sheriff  of  said  county, 

in  pursuance  of  the  statute  in  such  case  made  and  provided,  require  vou  with 
(describe  the  kind  and  number  of  troop>s),  armed  and  equipped  as  the  law  directs,  to 
aid  me  in  quelling  said  riot  and  breach  of  the  peace ;  and  that  you  report  yourself 
irthwith  to  me  at  ,  ynth  your  said  command  i*eady  for  service. 

Dated  ,  18    . 

C.  D.,  Sheriff  of  county. 


No.  18. 

i  1S8.    Bond  to  Change  Yenae  in  Libel  Cases. 
Enow  all  Men  by  these  presents,  that  I,  principal  and  and 

sureties  of  the  of  and  state  of  New  York,  are  held  and  fii*mlv  bound 

unto  of  and  a  resident  of  the  state  of  New  York  in  the  sum  of 

dollars,  to  be  paid  to  the  said  or  to  certain  attorney,  executors, 

administrators  or  assigns.  For  which  payment  well  and  truly  to  be  made  we  bind 
oui*selves  and  our  heirs,  executors  or  aoministrators,  jointly  and  severally,  firmly  by 
these  presents.    Sealed  this        day  of  ,  in  the  year  of  our  Lord,  one  thousand 

eight  hundred  and 

The  condition  of  this  obligation  is  such,  that  whereas  an  indictment  has  been  found 
agiunst  the  above-named  in  the  court  of  in  and  for  the  county  of 

,  for  libel  against  the  above-named  ,  in  a  certain  paper  published 

at  and  known  as  ,  and  whei-eas  the  above  named  desires 

to  have  the  place  of  tiial  changed  to  county  where  said  libel  was  printed  as 

alleged,  now  therefore  if  the  above  bounden  if  the  place  of  trial  be  changed 

as  i^oi^esaid,  and  he  shall  be  convicted  of  the  said  libel,  shall  and  do  well  and  truly 
pay  or  cause  to  be  paid  to  the  above-named  ,  his  reasonable  and  necessary 

traveling  expenses  in  going  to  and  from  his  place  of  residence  and  place  of  trial,  and 
his  necessary  expenses  in  attendance  thereon,  without  fraud  or  delay  then  the  pre- 
ceding obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

'l.  8. 
L.  8. 
L.  8. 


STATE  OP  NEW  YORK,  ) 
County  op  )^' 

On  this  day  of  in  the  year  one  thousand  eight  hundred  and 

before  me,  the  subscriber,  personally  came  to  me  known  to  be  the  person 

described  in  and  who  executed  the  within  instrument,  and  acknowledged  that 

he    executed  the  same. 

(Indorsed.)    I  do  hereby  approve  of  the  sufficiency  of  the  within  named  sureties. 

Dated 

T.  R.  W.,  Justice  Supreme  Court. 


No.  10. 

{ 161.  Information  fbr  Aihray. 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  in  said 

of  ;  that,  on  the  day  of  ,  188    ,  at  the  of  , 

in  said  county  did,  with  force  and  arms,  make  an  affray,  by  fighting  with 

in  a  public  place,  to  wit :  against  the  peace  of  tne  people  of  the 

state  of  New  York,  ana  the  form  of  the  statute  in  such  case  provided. 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188     .     5 
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No.  20. 

Id.  Information  for  Arsoiu 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  reades  in  the 

of  ,  that  in  the  time  of  the  day  of  ,  188    ,  one 

did  wilfully  set  fire  to  or  bum  a  certain  to  wit :  in  the  of 

(in  which  there  were  at  the  time  human  beings,)  to  wit :  by 

Taken,  subscribed  and  sworn  to  before ) 
me,  this  day  of  ,  188    .      j 


No.  21. 

I(L  Information  for  Arson,  2d  and  8d  Degrees, 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  in  the  time  of  the  day  of  ,  188    ,  in  the 

of  one  did  wilfully  set  fire  to  or  bum  the  shop,  warehouse  or 

other  building,  to  wit :  in  which  there  was  not  at  the  time  a  human 

being;  said  adjoined  to  or  was  within  the  curtilage  of  an  inhabited 

dwelling-house,  to  wit :  so  that  the  said  house  was  endangered  by  such 

firing;  in  that  said  did 

Taken,  subscribed  and  sworn  to  before  > 
me,  this  day  of  188    .       5 


No.  22. 

Id.  Information  fbr  Assault  and  Battery. 
IT,  l_. 

County  of 


Coxmr.         J^. 


being  duly  sworn,  deposes  and  says :   That  he  in  the  said 

of  ,  that  on  the  day  of  ,  188    ,  at  the  of  , 

in  said  county,  one  with  force  and  arms,  did  make  an  assault,  and  him  the 

said  did  then  and  there  beat,  wound  and  ill-treat,  without  cause  or  provo- 

cation by 

Subscribed  and  sworn  to  before  me,  > 
this  day  of  188     .  ) 


No.  23. 

I(i.  Information  for  Asaanlt  with  Intent  to  KilU 
county  of  ,88: 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ,  that  on  the  of  ,  188    ,  at  the  of  ,  in 

said  county,  with  force  and  anns,  in  and  ujwn  the  said 

then  and  there  being,  feloniously  did  make  an  assault,  and  the  said 

with  a  certiiin  which  the  said  then  and  there  in  hand  had 

and  held,  the  said  being  then  and  there  a  deadly  weapon,  and  such  means 

and  force  as  were  then  and  there  likely  to  proiluce  death,  feloniously  did  beat,  strike, 
cut  and  wound  with  intent  him,  the  said  then  and  there,  feloniously 

and  wilfully  to  kill  by 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     3 
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No.  24. 

Id.  Inrorination  for  Assault  with  Intent  to  Kill  with  Firearms. 

county  of  ,  bs  : 

being  duly  sworn,  deposes  and  says  :  That  he  resides  in  the 
of  ,  that  on  the  day  of  ,  188    ,  at  the  of  y. 

m  said  county,  with  force  and  arms,  in  and  upon  the  body  of 

in  the  peace  of  the  said  people  then  and  there  being,  feloniously  did  make  an  assault, 
and  to,  or  toward  and  against  the  said  a  certain  then, 

and  there  loaded  and  charged  with  gTinjiowder  and  lead,  which  the  said 
then  and  there  had  and  held  the  same,  being  then  and  there  likely  to  produce  death, 
wilfully  and  feloniously  did  then  and  thei-e  shoot  off  and  discharge  with  intent  him 
the  said  thereby  then  and  there  feloniously  and  wilfully  to  kill  by 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188     .      ) 


No.  25. 

Id.  Information  for  Assault  on  Woman 
Ten  Years  and  Over, 
coimty  of  ss : 

being  duly  sworn,  deposes  and  says  :  That  he  resides  in  the 
of  ;  that  on  the  day  of  ,  188        ,  at  the 

of  in  said  county,  with  force  and  arms,  in  and  upon 

,  she  then  and  there  being  a  woman  of  the  age  of  ten  years  and 
upwards,  in  the  peace  of  God  and  of  the  said  people  then  and  thei-e  being,  violently, 
forcibly  and  feloniously,  did  make  an  assault,  aha  her,  the  said 
then  and  there  violently,  forcibly  and  against  her  will,  feloniously  did  ravish  and 
carnally  know  by 

Taken,  subscribed  and  sworn  to  before  me,  this  day  of  ,  188     • 


No.  26. 

Id.  Information  for  Assault,  cto. ,  on  Child  under 

Ten  Years  of  Ago. 
county  of  ,  ss  ; 

being  duly  sworn,  says  that  he  resides  in  ,  that,  on  the 

day  of  ,  188      ,  at  the  of  ,  in  said  county,  , 

with  force  and  arms,  in  and  upon  one  ,  she  then  and  there  being  a  female 

child  under  the  age  of  ten  yeara,  to  wit,  of  the  age  of  years,  in  the  i>eace  of  Gkxi 

and  the  said  people  then  and  there  beinc-,  did  make  an  assault,  and  her,  the  said 
,  then  and  there  did  beat,  wound  and  ill  treat,  so  that  her  life  was  greatly- 
despaired  of,  with  intent,  he,  the  said  ,  feloniously,  to  unlawfully  and 
carnally  know  by 


Taken,  subscribed  and  sworn  to  before  me, 
this  day  of        ,      ,  188    . 


} 


No.  27. 

Id.  Information  for  an  Assault  on  an  Officer* 
county  of  ,  ss  : 

being  duly  sworn,  deposes  and  says :  That  he,  that  on  the 

day  of  ,  188    ,  at  the  of  ,  in  said  county,  one  ,  with, 

force  and  arms,  in  and  upon  one  ,  he  then  and  there  being  a  .       and 

peace  officer  of  the  said  of  ,  and  a  ,  unlawfully  an<l 

violently,  without  justifiable  or  excusable  cause,  did  assault,  beat,  bruise,  wound  and 
use  personal  violence  upon,  and  him  e\il  treat,  while  he,  the  said  ,  so  being  & 

and  ]>eac*»  offifor  afoi'esaid,  was  then  and  thei'e  lawfully  engaged  in  the  <£»- 
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charge  of  his  duties  as  such  and  peace  officer  of  said  of  ,  and 

him,  the  said  peace  officer  as  aforesaid,  did  unlawfully  and  wilfully  re^st  in 

the  discharge  of  his  duties  as  such  peace  officer,  a^nst  the  peace  of  the  peo- 

ple of  the  state  of  New  York,  and  the  form  of  the  statute  in  such  case  provided  by 

Taken,  sworn  to  and  subscribed  before  me, ) 
this       day  of  ,  188    .  ) 


No.  28. 

Id.  Information  for  Confining  Cows  ia  a  Crowded 
Condition,  etc. 

county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the  of 

;  that  on  the  day  of  ,  188    ,  at  the  of  ,  in  the 

county  of  ,  one  wickedly,  unlawfully  and  wilfully  then  and  there, 

to  wit,  in  ,  in  said  city,  did  keep  divers  cows  for  the  production  of  milk 

for  market,  sale  or  exchange  in  a  crowded  and  unhealthy  condition,  or  did  feed 

divers  cows,  then  and  there  kept  by  him,  the  said  ,  on  food  that  produces 

impure,  diseased  and  unwholesome  milk,  to  wit,  distillery  waste,  usually  called  swill, 

or  ,  in  violation  of  the  statutes  in  such  case  made  and  provideo. 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this        day  of  ,188  5 


Ko.  20. 

Id.  Information  for  Infury  U>  At>ini>i  by  Ao 
or  Neglect, 
county  of  ,  ss : 

being  duly  swoim,  deposes  and  says :  That  he  resides  in  the  of 

;  that  on  the  day  of  ,  188    ,  at  the  of  ,  in  the 

of  ,  one  did  by  his  act  or  neglect,  wilfully,  wickedly  and 

maliciously  kill,  maim,  wound,  injure,  torture  and  cruelry  beat  a  certain  horse,  mule, 

ox,  cattle,  sheep  or  other  animal,  to  wit,  belongmg  to  him,  the  ^ 

or  to  one  ,  by  then  and  there 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this       day  of  ,  188  .  f 


No.  SO. 

Id.  Information  for  Keeping,  etc.,  Plaoe  for 
FiKhting  Animals, 
county  of  ,  ss : 

being  dulv  sworn,  deposes  ana  says :  That  he  i*esides  in  the  of 

;  that  on  the  day  of  188    ,  at  the         of  in  the 

county  of  ,  one  wilfully,  unlawfully  and  wickedly,  diid  keep, 

use,  was  connected  with  as  ,  interested  in  the  managementi  of^  did 

receive  money  for,  the  admission  of  divers  persons  to  a  certain    place,  to  wit: 

for  the  purpose  of,  and  such  place  was  tiMQ  and 
there  kept  or  used  for  the  puipose  of  fighting  or  baiting  certain  bulls,  beaip^  dogib 
cocks  or  other  creatui*e8,  to  wit : 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this        day  of  ,  188    .  J 
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Ko.  81. 

Id.  Information  for  OverdriTlng,  6to.»  Anj 
Living  Creature. 

county  of  »88: 

being  duly  sworn,  deposes  and  says :  That  he  i*e8ides  in  the  of 

;  that  on  the        day  of  ,  188    ,  at  the  of  one 

,  did  wilfully,  unlawfully,  wickedly,  or  cause  or  procure  to  be  oveixlriven, 

overload,  tortui-e,  toi*ment,   deprive  of   necessary  sustenance,  unnecessarily  beat, 

cruelly  beat,  needlessly  mutilate,  needlessly  kill,  a  certain  living  creatui'e,  to  ¥rit : 

by  then  and  there 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this        day  of  ,  188    .  f 


No.  32. 

Id.  Information  for  Betting  on  Foot,  etc..  Fights 
Among  Game  Animals, 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  reades  in  the  of 

,  that  on  the  day  of  ,  188    ,  at  the  of  , 

in  the  county  of  ,  one  did  wickedly,  unlawfully  and  wilfully  set  on 

foot,  instigate,  move  to,  carry  on,  promote,  engage  in  as  a  witness,  assistant,  umpire 
or  judge,  or  did  toward  the  furtherance  of  a  premeditated  fight  or  con- 

tention between  game  birds,  game  cocks,  dogs,  bulls,  bears,  dogs  and  rats,  dogs 
and  badgers  or  other  animals,  to  wit :  which  had  been  theretofore  and  was 

then  and  there,  to  wit :  on  the  day  aforesaid  at  the  and  in  the  county 

aforesaid,  pi*emeditated  by  certain  persons  who  then  and  there,  to  wit : 

at  the  time  aforesaid,  and  in  the  place  aforesaid^  did  have  the  ownership  or  custody 
of  such  animals,  to  wit :     of  the  aforesaid  in  violation  of  the  statute  in  such 

case  made  and  provided. 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this       day  of  ,188    .  5 


STATE  OF  NEW  YORK,,     ) 

CODITTYOF  ,5^' 


No.  33. 

Id.  Information  Against  Disorderly  Child. 


being  duly  sworn,  deposes  and  says,  that        he  in  said  of 

;  that  is  a  disorderly  child,  for  that        he  deserted 

h        home  without  good  and  sufficient  cause,  and  kept  company  with  dissolute  or 
vicious  persons,  against  the  lawful  commands  of  h  and  is  a  disorderly 

child  within  the  intent  and  meaning  of  the  statute ;  and  is  of  the  age  of  years, 

that  the  facts  upon  which  this  affidavit  is  based  are  as  follows: 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this       day  of  ,  188    .  f 


No.  34. 

Id.  Information  for  Disorderly  House, 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in 
that  the  pi'emisea  known  as  No.  street,  in  the  of  in  said  county, 

were  on  the  day  of  188    ,  kept,  maintained,  conducted  and  occupied  by 

aa  a  common,  ill-governed  and  disorderly  house,  and  common  bawdy-house 
and  house  of  ]>i*()stitution,  and  a  resort  for  tipplei-s,  dininkards,  common  prostitutes 
and  I'eputed  thit^ves,  with  other  vile,  wicked,  idle,  dissolute  and  disorderly  men  and 
women,  and  i-eputed  thieves,  who,  or  most  of 'whom,  are  in  the  practice  of  drinking. 
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dancing,  quarreling*  fighting,  whoring,  rioting,  disturbing  the  peace,  curnng  and 
swearing  at  almost  all  hours  of  the  day  and  night,  to  the  great  damage  and  common 
nuisance  of  the  people  of  the  state  of  New  York,  there  inhabitinfi^,  residing  in  the 
neighborhood,  and  passing  thereby ;  that  the  grounds  of  deponent's  Knowledge  are 

Taken,  sworn  to  and  subscribed  before  ) 
me,  this  day  of  188    .       f 


No.  35. 

Id.  Information  ibr  Permitting,  etc.,  Place  to  be 
Kept  and  Used  fot  Fighting  Dogs,  etc 

county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 

of  ;  that  on  the  day  of  ,  188    ,  one  did 

permit  and  suffer  a  certain  place,  to  wit :  to  be  kept  and  used  for 

the  purpose  of  fighting  or  baiting  bulls,  l)ears,  dogs,  cocks  or  other  creatures,  to  wit : 

he,  the  said  being  the  thereof. 

Taken,  subscribed  and  sworn  to  befoi-e  > 
me,  this         day  of  ,  188    .     f 


No.  36. 

Id.  Information  for  Embezslement. 
connty  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 
of  ;  that  on  or  about  the  .day  of  188    , 

at  the  of  ,  in  8aid  county,  one  being  a  servant 

or  agent  of  and  not  an  apprentice,  nor  within  the  age  of  eight- 

een years,   did  feloniously  embezzle,   and  convert  to  his  own  use,  without  the 
assent  of  the  said  ,  the  property  of  the  said  which  had  come 

into  the  possession  of  said  as  such  servant  or  agent  by 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     j 


No.  37. 

Id.  Information  for  False  Pretences. 

county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 
of  ;  that  on  the        day  of  188    ,  at  the  of  ,  in  said 

county,  ,  with  force  and  arms,  with  intent  feloniously  to  cheat 

and  defraud  one  did   then  and  thei*e    feloniously,   unlawfully, 

knowingly   and  designedly,   falsely  pretend  and  repi'esent  to  the  said 

that  and  the  said 

then  and  there  believing  the  said  false  pretenses  and  representa- 
tions so  made  as  aforesaid,  by  the  said  ,  and  being  deceived  thereby, 
was  induced  by  reason  of  the  false  pretenses  and  representations  so  made  as  afore- 
said to  deliver,  and  did  then  and  there  deliver  to  the  said  of 
the  value  of  dollars,  of  the  proper  moneys,  valuable  things,  goods,  chattels,  and 
pei-sonal  property  and  effects  of  the  said  ,  and  the  said  did  then  and 
there  receive  ancl  obtain  the  said  of  the  value  of  dollars  from  the  said 
of  the  proper  moneys,  valuable  things,  goods,  chattels  and  pei'sonal  pro- 
perty and  effects  of  the  said  by  means  of  the  false  pretenses 
and  representations  afoi-esaid,  with  intent  feloniously  to  cheat  and  defraud  the  said 

of  the  said  of  the  value  of  dollars ;  that  in  fact 

and  in  truth  the  pretenses  and  representations  so  made  as  aforesaid  by  the  said 

to  the  saAd  was  and  were  in  all  respects  utterly  false  and 
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unii'ue ;  that  in  fact  and  truth  the  said  well  knew  the  said  pretenses  and 

representations  as  by  him  made  as  aforesaid  to  the  said  to  be  utterly 

fa&e  and  untrue  at  the  time  of  making  the  same. 

That  the  said  by  means  of  the  false  pretenses  and  representations 

aforesaid,  feloniously,  unlawfully,  falsely,  knowingly  and  designedly  did  receive  and 
obtain  from  the  said  of  the  value  of  dollars  of 

the  pi-oper  moneys,   valuable  things,  goods,  chattels  and  personal  property  and 
effects  of  the  said  with  intent  felonously  to  cheat  and  defraud  the  said 

of  the  same 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this        day  of  ,  188    ,  j 


No.  38. 

Id.  Information  ibr  Felony  in  Violation  of  Special  Statate. 

county  of  ,S8: 

being  duly  sworn,   deposes  and  says:     That  he  resides 
in ,  ;    that  one  at  the  of  ,  in  the 

county  of  aforesaid,  on  the  day  of  ,   188    ,  did    felo- 

niously, wrongfully,   unjustly,   unlawfully,   wickedly,  wilfully,    corruptly,    falsely, 
maliciously  and  knowingly  violate  chapter  of  the  laws  of  the  state  of  New  Yora, 

passed  ,  in  that        he  did 

Taken,  subscribed  and  sworn  to  before  me,  > 
this        day  of  ,  188    .  f 


No.  30. 

Id.  Information  for  Forgery. 

county  of  ,  ss: 

being  duly  sworn,  deposes  and  says:    That  he  resides 
in  the  of  ;  that  one  at  in  ,  with 

intent  to  injure  and  defraud,  feloniously  did  falsely  make,  forge  and  counter- 
feit, and  cause  and  procure  to  be  falsely  made,  forged  and  counterfeited, 
and  willingly  act  and  assist  in  the  false  making,  for^ng  and  counterfeiting  a 
certain  ,  which  said  false,  forged  and  counterfeited  is  as  follows, 

that  is  to  say,  by 

Taken,  subscribed  and  sworn  to  before  me,  > 
this        day  of  ,  188    .  f 


No.  40. 

Id.  Information  for  Assanlt— Sharp,  Dangerous 

Weapon. 

comity  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 
of  that  on  the  day  of  188    ,  at  the 

of  ,  in  said  county  with  force  of  arms  in  and  upon  the  said 

then  and  there  being,  did  make  an  assault,  and  the  said  with  a  cer- 

tain the  said  being  then  and  there  a  sharp,  dangerous  weapon  which 

the  said  then  and  there,  in  his  hand  had  and  held,  then  and  there 

did  beat,  strike,  cut.,  stab  and  wound,  ¥rith  intent  upon  him,  the  said  then 

and  there  feloniously  to  do  bodily  harm,  without  justifiable  or  excusable  cause,  by 

Taken,  subscribed  and  sworn  to  before  > 
me,  this  day  of  ,  188    .      ) 
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No.  41. 

Id.  Information  for  Bigamj. 

county  of  as : 

being  duly  sworn,  deposes  and  says :    That  he  reodee  in  the 

of  that  one  on  the       day  of  ,  188   ,  at  the       of 

did  marry  one  and  the  said  did  then  and  there  have  for 

and  that  the  said  being  so  married  afterward,  to  wit :  on  the 

day  of  ,  188    ,  with  force  and  arms  at  the  of  in 

the  county  of  feloniously  did  marry  and  take  as  one  and 

to  the  said  was  then  and  there  married,  the  said  being  then  and 

thei*e  living  and  in  fUll  life. 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     y 


No.  42. 

Id.  Information  for  Breach  of  the  Peace, 
comity  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  is  a  in  said 

town  of  in  said  connbr,  that  on  the        day  of  ,  188    ,  one 

did  make  a  breach  of  the  peace  by  quarreling,  fighting  and  making  a  loud  noise,  and 
collecting  a  crowd  in  in  said  of 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  188   .        5 


No.  43. 

Id.  Information  for  Acta  Tending  to  Create  a 
^       Breach  of  the  Peace, 
county  of  ,  ss : 

being    duly  sworn,  deposes  and  says:    That  he 
in  said  of  ,  that  on  the  day  of  ,  188    ,  at  the 

city  of  ,   in  said  county,   one  did 

which  had  a  tendency  to  excite  h  ,  and  cause  h  to  create  a  breach  of 
the  peace  against  the  peace  of  the  state  of  New  York,  and  the  form  of  the  statute  in 
such  case  provided. 

Taken,  subscribed  and  sworn  to  before  I 
me,  this       day  of  ,  188    .      ) 


No.  44. 

Id.  Information  for  Burglary,  First  Degree, 
and  Larceny, 
county  of  ,  ss : 

being    duly    sworn,  deposes  and  says:    That   he  resides 
in  the  of  ;   that,    on    the  day    of  188    ,  at  the 

of  ,  in    said  county,  with  force  and  arms,  about 

the    hour   of  in    the    night   time    of    the    same    day,    the    dwelling-house 

of  another,  to  wit,  of  one  there  situate,  feloniously  and  burglariously,  did 

break  into  and  enter  by  forcibly  bursting  and  breaking  an  outer  door  of  the  said 
dwelling,  or  by  in  which  said  dwelling-house  there  was  then  at  the  same 

time  some  human  being,  to  wit :  with  intent  feloniously  and  burglariously  to 

commit  some  crime  thei*ein,  to  wit :  then  and  there  the  grounds  and  chattels  of  the 
Siiid  in  the  said  dwelling-house  then  and  there  being,  and  then  and  thei-e 

feloniously  and  burglariously  to  steal,  take  and  carry  away,  and  of  the  value  of 

(loUars,  of  the  goods,  chattels  and  property  of  the  said  in  the  said 

dwelling-house  then  and  there  being,  feloniously,  burglariously,  did  steal,  take  and 
carry  away  by 

Taken,  subscribed  and  sworn  to  before  > 
me,  this  day  of        ,  188    .         ) 
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Ko.  45. 

Id.  Information  for  Burglary  and  Larceny, 
county  of  »  bb  : 

being  duly   sworn,    deposes   and   says:    That   he    resides 
in   the  of  that,    on    the  day   of  , 

188    ,    at   the  of  ,'m   said   county,  with    force 

and   arms,    the  of   one  there   situate,    feloniously 

and  burglariously  did  break  into  and  enter,  the  same  being  a  as  above, 

in  which  divers  goods  and  merchandise  and  valuable  things  were  then  and  there 
kept  for  use,  sale  and  deposit,  to  wit,  Uie  goods  and  chattels  of  the  said 
in  said  as  above,  then  and  tnere  being,  then  and  there  feloniously  and 

biu<glariously  to  steal,  take  and  carry  away  of  the  value  of  dol- 

lars,  of  the  goods  and  chattels  and  properly  of  the  said  in  the  said 

as  arove,  so  kept  as  aforesaio,  then  and  there  being  feloniously  and  burglaiv 
iously  did  steal,  take  and  carry  away  by 

Taken,  subscribed  and  sworn  to  before  me,  \ 
this  day  of  ,  188    .  5 


No.  46. 

Id.  Information  Against  Persons  Having  Custody 
of  Child  Permitted  to  Beg,  etc. 
county  of  ,  ss : 

being   duly   sworn    deposes   and   says:    That   he    resides 
in    the  of  that  has    the   custody   of 

a  child   under  the   a^   of  fourteen  years,   and   permits   and 
neglects  to  restrain  such  child  from  begging,  gathering,  picking  and  sorting  of  rags, 
and  from  collecting  cigar  stumps,  bones,  and  refuse  from  markets  in  said 
of  ,  in  thjkt    he 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  188    .         5 


No.  47. 

Id.  Information  as  to  Violation  of  Ordinances, 
county  of  ss : 

being  duly   sworn,    deposes  and  says:    That  he    resides 

in    the  of  ,  N.    T. ;   that   on    the  day   of  , 

188    ,    in    said  one  did   wilfully  and   unlawfully 

violate  chapter  of  title  of  the  laws  and  ordinances  of  the  of 

aforesud,  relating  to  in  that  he  did 

Subscribed  and  sworn  to  before  me,  > 
this  day  of  188    .       j 


county  of 


No.  48. 

Id.  Information  for  Abandoning' Maimed  Creatore 
in  a  Public  Place. 


being   duly    sworn,  deposes  and  says:    That  he  resides 
in  the  of  that  on  the  day  of  ,  188    ,  one 

did   wilfully,    unlawfblly    and   wickedly   itkhn   a^id   there   abandon   to 
die  in  a  certain  public  place  in  said  of  ,  to  wit :  a  certain  maimed, 

sick,  infirm  and  disabled  creature,  to  wit : 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    •     )  ^ 
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Ko.  49. 

Id.  Informatioii  for  Aiding,  etc.,  PersonBto 
Fi^ht  Dogs,  etc. 

ooonty  of  »  68 : 

being  duly  sworn,  deposes   and  says:    That    he    resides 

in  the  of  ;  that  on  the  day  of  ,  188  ,  at  the 

of  one  did  wilfully,  unlawfully  and  wickedly  enooorafpe, 

aid  and  assist  one  to  keep  a  certain  place,  to  wit :  or  to  receive 

money  for  the  admission  of  divers  persons  to  a  certain  place  for  the  purpose 

of,  and  such  place  was  then  and  thei*e,  by  the  aid  of  the  said  unlawfully  kept 

and  used  by  the  said  for  the  purpose  of  fighting,  baiting  certain  bolls,  bean, 

dogs,  cocks  or  other  creatures,  to  wit : 

Taken,  subscribed  and  sworn  to  before  \ 
me,  this  day  of  ,  188    •     ) 


Ko.  50. 

Id.  Information  for  AHowIng  Disabled  a«iw>mI«  ^ 
Lie  in  Highways,  etc. 
county  of  ,88: 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  on  the  day  of  ,  188    ,  at  the  of  ,  one 

then  and  theretofore  being  the  owner,  driver  or  in  possession  of  a  certain  old,  maimed 
and  diseased  horse  or  mule,  which  had  theretofore  been  turned  loose  or  left  disabled 
in  a  certain  street,  lane  or  public  place  in  said  of  ,  to  wit : 

(lid  unlawfully,  wilfully  and  wickedly,  for  more  than  three  hours  after  knowledge  of 
such  disability,  allow  such  horse  or  mule  to  lie  in  a  certain  street,  lane,  or  public 
place  in  said  city  therein,  to  wit : 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  188    .      ) 


No.  51. 

Id.  Information  for  Carrying  Creatures  In  a  Croel  Manner. 

county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the  of 

;  that  on  the  day  of  ,  188    ,  one  did  wilfully,  unlaw- 

fully and  wickedly  carry  or  cause  to  be  carried  in  or  upon  a  ,  a  certain  creature, 

to  wit,  ,  in  a  cruel  and  inhuman  manner,  by  then  and  there 

Taken,  subscribed  and  sworn  to  before  > 
me,  this        day  of  ,  188    .         y 


No.  52. 

Id.  Information  for  Keeping,  etc.,  a  Boom,  etc.,  fbr  Gambling. 

county  of  ,  ss : 

heing  duly  sworn,  deposes  and  says :  That  he  resides  in  the  of 

;  that  on  the  day  of  ,  188    ,  and  at  the  present  time, 

did  and  does  keep  a  room,  building,  arbor,  booth,  shed,  tenement,  boat  or  float,  to 
wit :  at  in  the  of  ,  to  be  used  or  occupied  for  gambling, 

to  wit :  or  did  and  does  knowingly  permit  the  same  to  hd  used  or  occupiM. 

for  gamblincr,  to  wit :  being  the  owner,  superintendent  or  agent  of  a  room, 

building,  arbor,  booth,  shed,  tenement,  boat  or  float,  to  wit :  at 

in  the  of  did  and  does  rent  the  same  to  be  used  or  occupied  for  gambling, 

to  wit: 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this       day  of  ^  1^    •        S 
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No.  53. 

Id.  Information  for  Seizure,  eto.,  of  Gkunbling  Apparatus. 

county  of  ,  as : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the  of 

;  that  one  has  committed  an  offense,  in  that  he  did 

and  has  as  deponent  has  reason  to  believe  and  does  believe  upon  his  person  or  at 

in  the  of  certain  articles  of  personal  property,  to  wit : 

or  gambling  tables,  devices  or  apparatus  for  the  purpose  of  or 

public  or  private  lottery  policies,  to  wit :  the  discovery  of  which  may  lead 

to  establish  the  truth  of  said  charged  for  which  complaint  is  hereby  made  against 

said 

Wherefore  deponent  pravs  that  a  warrant  may  issue  as  provided  by  law  for  the 
arrest  of  said  tor  diligent  search  to  be  made  for  such  property,  tables, 

devices  or  apparatus,  and  if  found,  to  bring  the  same  before  the  magistrate  or  justice 
issuing  the  warrant,  or  in  case  of  his  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  magistrate  in  the  county  of 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this        day  of  ,  188    .    i     5 


Ko.  54. 

Id.  Information  A>r  Interf^rinff  with  an  Officer. 
STATE  OP  NEW  YORK,  \ 

COUKTT  OF  f       5 

being  dulv  sworn,  dejxjses  and  says :  That  he  is  a  in  sdid 

of  ;  that  on  the  day  of  ,  188    ,  at  the 

of  ,  in  said  county,  with  force  and  arms,  did  unlawfully, 

designedly  and  feloniously,  forcibly  interfere  with  ,  he  then  and  there  being 

a  of  the  of  ,  and  having  in  legal  custody  one 

upon  a  criminal  chai'ge,  to  wit,  upon  the  chai'ge  of  committed  by  him,  the 

said  upon  one  by 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     ) 


No.  55. 

Id.  Information  for  Killing  Unborn  Quick  Child, 
county  of  ,  ss. : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  on  the  day  of  ,  188    ,  at  in  the  county  of 

one  did  feloniously  and  wilfully  kill  an  unborn  quick  chila  by 

an  injury  to  the  mother  of  such  child,  in  that        he  did 

Taken,  subsciibed  and  sworn  to  before  > 
me,  this  day  of  ,  188    .     f 


No.  56. 

Id.  Information  for  Larceny, 
county  of  ,  ss : 

bemg  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of^  ;  that  on  the  day  of  ,  188    ,  at  the  of  ,  in 

said  county,  divers  goods  and  chattels  of  the  value  of  dollars  and 

cents,  that  is  to  say :  ^  wei-e  feloniou.sly  stolen,  taken  and  carried  away 

from  the  possession  of  the  said  ,  and  that  he  has  just  cause  to  suspect 

2 
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and  believe,  and  does  duflpect  and  believe,  and  there  is  probable  cause  to  believe^ 
that  did  steal,  take  and  carry  away  the  same ;  that  the  facts  upon  which 

this  affidavit  is  based  are  as  follows : 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     ) 


Ko.  57. 

Id.  Information  for  Larceny  firom  the  Person, 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  on  the  dav  of  ,  188    ,  at  the  of  ,  in 

said  county,  ,  with  n)rce  and  arms,  from  the  person  of  , 

of  the  value  of  dollars,  of  the  goods,  chattels  and  personal  property  of  the  said 

then  and  there  being  found,  felonioosly  did  steal*  take  and  cany 
away  by  . 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  » 188    .     } 


Ko.  58. 

Id.  Information  for  LibeL 
county  of  ,  ss. : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  on  the  da^  of  instant,  at  in  said  county,  one 

did  falsely,  maliciously  and  scandalously  frame,  make,  write  and 
compose  in  a  certain  false,  scandalous  and  libelous  writing  of,  concerning  and  against 
the  said  ,  to  the  purport  and  effect  following,  to  wit : 

,  and  that  with  intent  to  scandalize  and  disgrace  the  said 

,  and  to  bring  him  into  contempt,  infamy  and  disgrace,  the  said  ^ 

did  afterwards,  to  wit,  on  the  day  of  ,  188    ,  at  the  aforesaid, 

openly  deliver  and  publish  to  the  said  false,  scandaloua  and  libelous 

in  that  he  did 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     ) 


No.  59. 

Id.  Information  for  Malioioos  Michief. 
county  of  ,  ss. : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  ; 

that  one  ,  on  the  day  of  ,  188    ,  at  the  of  , 

did  maUdously  or  wantonly  injure,  or  deface  a  monument  or  work  of  art,  building, 
fence  or  other  structure,  or  did  destroy  or  injure  an  ornamental  tree,  shrub  or  plant, 
situated  on  a  private  ground  or  on  a  street,  public  place,  public  or  private  way  or 
cemetery  ;  or  did  paint,  or  print  upon  or  in  any  other  manner  place  upon  or  affix  to 
any  stone  or  rock,  not  a  i>ai*t  of  a  building,  or  upon  or  to  any  bridge  or  tree,  words* 
letters,  chai^acters  or  devices,  stating,  referring  to  or  advertising,  or  intended  to 
state,  refer  to  or  advertise  the  sale  or  manufacture  of  any  properfy  or  article,  pro- 
fession, business,  exhibition,  amusement  or  place  of  amusement,  or  other  thing,  or 
did  directly  or  indirectly  cause  any  such  act  to  be  done,  or  did  aid  therein,  by 

Taken,  subscribed  and  sworn  to  before  > 
me,  this  day  of  ,  188    ,     ) 
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Ko.  60. 

Id.  Informatioii  for  MaliciouB  Trespaas. 
county  of  ,88.: 

being  duly  sworn,  deposes  and  8ays :  That  he  resides  in 
street  in  the  of  ,  in  tne  countv  aforesaid ;  that  on  the  day  of 

,  in  said  one  « did  malictouslyy  unlawftdly,  wilfully  and 

wantonly  by 

Taken,  subscribed  and  sworn  to  before  > 
me»  this  day  of  ,  188    .     3 


Ko.  61. 

Id.  IiiA>niuition—Man8Uiigfater,  First  Degree, 
county  of  ,  ss. : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  on  the  day  of  ,  188    ,  at  in  the  county  of 

,  one  did  feloniously  kill  one  without  a  design  to 

effect  death,  by  the  act,  procurement  or  culpable  negligence  of  said 
while  said  was  engaged  in  by 

Taken,  subscribed  and  sworn  to  before  > 
me,  this  day  of  ,  188    .     ) 


No.  62. 


Id.  Information  for  Mayhem. 


county  of  ,  8S : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  on  the  day  of  ,  188    ,  at  the  of  ,  one 

then  and  there  feloniously,  wilfully  and  maliciously  did  on  purpose, 
fh)m  premeditated  design,  or  with  intent  to  kill  or  commit  a  felony,  to  wit :  cut  out 
or  disable  the  tongue  of  one  ,  put  out  the  eye  of  one  ,  slit  or 

destroy  the  lip,  or  slit  or  destroy  the  nose  of  one  ,  cut  off  or  disable  a 

limb  or  member,  to  wit :  of  on  purpose  by 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     ) 


No.  63. 

Id.  Information  for  Misdemeanor  in  Violating  Special  Statute, 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says:  That  he  resides  in  ; 

that  on  the  day  of  ,  188    ,  in  said  ,  one  did  unlaw- 

fully and  knowingly  violate  section  of  chapter  of  the  laws  of  the  state  of 

New  York,  relating  to  in  that  he  did 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  ,  188    .     f 


No.  64. 

Id.  Information  for  Murder  Perpetrated  by  an  Act  Dangerous  to  Others, 
county  of  ,88: 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 
of  ;  that  on  the        day  of  ,  188    ,  at  the  of  ,  in  the  county 
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of  f  one  did  felonioxialyy  wilfully  and  intentionally,  by  an  act 

imminently  dangerons  to  others,  and  evincing  a  depraved  mind,  renirdless  of  human 
life,  did  kill  one  ,  although  without  any  premeditated  deagn  to  effect 

the  death  of  any  particular  individual,  in  that    he  did 

Taken,  subscribed  and  sworn  to  before  > 
me,  this        day  of    .       ,  188    .         ) 


•      No.  65. 

Id.  Information  for  Marder  Perpetrated  in  Commission  of  a  Felony, 
county  of  ,  ss  : 

being  duly  sworn,  depoees  and  says :    That  he  resides  in  the 
of  ;  that  on  the        day  of  ,  IBS    ,  at  the  of  ,  in  the  county 

of  ,  one  did  feloniously,  wilfully  and  intentionally,  whilst  engaged 

in  the  commission  of  a  felony,  kill  one  » in  that  he  did 

Taken,  subscribed  and  sworn  to  before  > 
me,  this        day  of  ,  188    .         ) 


No.  66. 

Id.  Information  for  Marder  Perpetrated  ftx>m  Deliberate  Design. 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 
of  ;  that  one  ,  of  ,  in  tho  county  of  ,  on  the        day 

of  ,  188    ,  with  force  and  aiTns,  did  then  and  there  feloniously,  wilfully  and 

intentionally,  and  m>m  a  premeditated  and  deliberate  design  to  effect  the  death  of 
one  kill  the  said  by 

Taken,  subscribed  and  sworn  to  before  > 
me,  this        day  of  ,  188    .         ) 


No.  67. 

Id.  Information  for  Pexjury. 
county  of  ,  ss  : 

being  duly  sworn,  deposes  and  says :    That  he  resides  in  the 
of  ;  that  on  the        day  of  ,  188    ,  instant,  at  the  of  ,  in 

the  county  of  ,  a  certain  action  in  which  was  plaintiff  and 

was  defendant,  was  before,  and  that  upon  the  of  said  action, 

appeared  as  a  witness  for  and  on  behalf  of  the  said  ,  and  was  then  and 

there  duly  and  regularly  sworn  by  the  said  as  such  ;  that  the 

evidence  he  should  give  relating  to  the  matter  in  difference  between  the  said  parties 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth  ;  and  that  upon  tiie 
of  the  said  action,  it  then  and  there  became  material  to  inquire  whether 
,  and  that  thereupon  the  said  ,  being  so  sworn  as  a  witness 

as  aforesaid,  did  then  and  there,  on  the  of  said  action,  falsely,  wilfully  and 

coi*rnptly  de]>ose,  swear  and  testify  among  other  thincfs,  that  ;  whereas, 

in  truth  and  in  fact,  the  ,  whereby  the  said  did  then  and  there 

wilfully  and  corruptly  swear  falsely  and  commit  wilful  and  oorrapt  peijury. 
Taken,  subscribed  and  sworn  to  before  ) 
me,  this       day  of  ,  188    .         } 


FORMS.  21 

No.  68. 

Id.  Information  to  Obtain  Warrant  Against  Figliting,  eta 
county  of  •  88 : 

being  duly  sworn,  complains,  deposes  and  says :  That  he  resides  in  the 
of  ;  that  he  has  just  and  i^easonable  cause  to  suspect,  and  does  suspect,, 

that  certain  of  the  provisions  of  law  relating  to  and  affecting  animals,  and  to  prevent 
prize  fights  and  tights  among  certain  game  animals,  and  for  the  prevention  of  cruelty 
to  animals,  are  being  and  are  about  to  be  violated  by  ,  at  and  within  the 

particular  building  and  place  within  the  ,  known  as  ,  and  now  occupied. 

Kept  and  used  by 

wherefore,  this  deponent  prays  that  a  warrant  may  be  immediately  issued  and 
delivered,,  pursuant  to  the  statute  in  such  case  made  and  provided,  to  any  person 
authorized  by  law  to  make  arrest  for  such  offenses,  authorizing  him  to  enter  and 
seai'ch  such  building  and  place,  and  to  arrest  the  said  ,  by  whatsoever 

names  they  may  be  Known  or  called,  or  any  or  either  of  them  there  present  found 
violating  any  of  said  laws,  and  to  bring  such  person,  when  so  arrested,  before  the 
neai'est  magistrate  of  competent  jurisdiction,  to  be  dealt  wiUi  according  to  law. 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this        day  of  ,  188    •         ) 


No.  69. 

Id.  Warrant  to  Prevent  Prlie  Fights,  Cnicltv  to  Animals,  etc 
Court,         >      ^ 

OF  ,        ) 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  sheriff,  constable,  marshal  or  x>oliceman  of  the  city  and  county  of  , 

greeting : 

Whereas,  has  made  oath,  to  and  before  me,  ,  a  justice 

in  and  for  the  of  ,  that  he  has  just  and  reasonable  cause  to  suspect, 

and  does  8usi>ec;t,  that  certain  of  the  provisions  of  law  relating  to  and  affecting 

animals,  and  to  prevent  prize  fights  and  fights  among  game  animals,  and  for  the 

prevention  of  cruelty  to  animals,  aro  being  and  are  about  to  be  violated  by  , 

at  and  within  the  particular  building  and  place  within  the  city  and  county  aforesaid, 

known  as  ,  and  now  occupied,  kept  and  used  by 

Now,  therofore,  I,  a         justice         as  aforesaid,  do  authorize  you  to  enter 

and  search  the  saiil  building  and  place  within  the         and  of  ,  known  as 

,  and  to  aiTeat  the  said  by  whatsoever  names  they 

may  be  known  or  called,  or  any  or  either  of  them  thero  prosent  found  violating  any 
of  said  laws,  and  to  brin^  such  person  when  so  arrested  beforo  the  nearest  magis- 
trate of  competent  jurisdiction  to  be  dealt  with  according  to  law.  Hereof  fail  not  at 
your  peril. 

Witness,  the  said  ,  at  the        of  ,  in  the  county  aforesaid,  the 

day  of  ,  188    . 

[Signature.] 

i  15)3. 

The  within  named  having  been  brought  before  me  under  this  war- 

rant,       committed  for  examination  to  the  sheriff  of  the  county  of 

mo   . 

I  do  heroby  order  and  direct  that  the  arrest  on  within  warrant  may  be  made  on 
Sunday  or  at  night. 


No.  70. 

Id.  Information  as  to  Female  nndcr  Sixteen  Years 
Living  in  a  Uoui^c  of  Prostitution, 
county  of  ,68: 

being  duly  sworn,  deposes  and  says ;    That  he  i-osides  in  the 
of  ,  that  he  has  just  and  reasonable  cause  to  suspect  that  a  female 
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child,  of  the  age  of  years,  is  living,  detaine<l  and  kept,  in  a  house  and  place 

No.  street,  in  said  of  ,  for  the  purpose  of  prostitution. 

That  the  grounds  of  deponent's  suspicion  are  as  foUowB: 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  188    .         j 


Court, 
couhttop 


No.  71. 

Id.  Inft>muUlon  for  Pablio  Intozication. 


m. 


} 


county,  88 : 

being  duly  sworn,  deposes  and  says :    That  he  is  ;  that  the 

above-named  defendant  was  on  the  day  of  ^      ,  188        ,  about  M., 

intoxcated  in  a  public  street  or  place,  to  wit :  in  said  of  ,  con- 

trary to  the  provisions  of  the  act  entitled  **  An  act  to  suppress  intemperance  and 
to  regulate  the  sale  of  intoxicating  liquors,"  xMissed  April  16, 1857,  and  the  act  amend- 
atory thereof,  passed  May  11,  1869. 

Subscribed  and  sworn  to  before  me,  this  ) 
day  of  ,  188    .  ) 


Ko.  72. 

Id.  Information  for  BeoeiTing  Stolen  Gooda. 

county  of  ss : 

being  duly  sworn  says :    That  he  resides  in  the  of  ; 

that,  on  the  day  of  188    ,  at  the  of  ,  in  said  county, 

being  a  person  of  evil  name  and  fame  and  dishonest  conversation, 
and  common  buyer  and  I'eceiver  of  stolen  goods,  with  force  and  arms,  of 

the  value  of  dollars,  of  the  goods  and  chattels  of  by 

then  lately  before  feloniously  stolen  of  the  said  unlawfully,  un- 

justly and  for  the  sake  of  wicked  gain,  did  felonously  receive  and  have  the  said 
then  and  there  we  knowing  the  said  goods  and  chattels  to  have  been  feloni- 
ously stolen ;  that  the  facts  upon  which  this  affidavit  is  baaed  are  as  follows : 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this  day  of  188        .  ) 


No.  73. 

Id.  Information  for  Reckless  Driving. 
county  of  ,  ss : 

being  duly  sworn,  de]r>08es  and  says :    That  he  resides  in  the 
of  ,  that  one  who  was  then  and  there  driving  a  certain  carriage,  to 

wit,  a  upon  a  cei'tain  turnpike  I'oad  or  public  highway  within  this  state, 

to  wit,  upon  a  certain  in  the  of  which  then  and  there  was 

such  a  turnpike  it^iid  or  public  hij^hway,  with  or  without  passengers,  in  said  car- 
riage, did  then  and  thei-e  at  the  time  and  place  aforesaid  wilfully,  unlawfully, 
wickedly  and  maliciously  i*un,  cause  or  permit  to  be  run  his  horses  then  and  their 
attached. 

Taken,  subscribed  and  sworn  to  liefore  ) 
me,  this  day  of  188    •        ) 


Statb  op  Nbw  York,     ) 
CooinT  OF  5 
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No.  74. 

Id.  Inlbrmatioii  for  Refttaing  to  Aid  an  Officer. 


being  duly  swonit  deposes  and  says :    That  he  in  said 

of  ;  that  on  the  day  of  188    ,  at  the  of  ,  ui 

said  county,  did  wilfully  and  unlawfully  disobey  the  command  and  request 

of  the  said  being  at  the  time  a  and  peace  officer  of,  in  and 

for  the  said  of  ,  and  an  officer  authorized  to  execute  criminal  process ; 

and  the  said  having  as  such  officer,  then  and  there  commanded  the  assist- 

ance of  the  said  in  securing  and  conveying  to  the  one  of  the 

of  aforesaid,  that  haa.  then  and  there  been  dulv  arrested  by  the  said 

roliceman,  and  police  officer  as  aforesaid,  againt  the  peace  of  the  people 
New  York,  and  the  form  of  the  statute  in  such  case  provided. 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of  188    .        ) 


No.  75. 

Id.  Information  for  Beacning  a  PriBoner. 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :    That  he  in  said  -  of 

;  that  on  the        day  of        ,  188    ,  at  the        of  ,  in  said  county 

with  force  and  arms,  did  unlawfully,  designedly  and  feloniously,  forcibly  rescue  from 
the  custody  of  one  he  then  and  there  being  a  and  peace  officer 

of  the  of  ,  one  a  prisoner,  then  and  there  held  in  the 

legal  custody  of  him,  the  said  upon  a  criminal  chai*ge,  to  vrit,  upon  the 

charge  of  committed  by  him,  the  said  upon  one 

by 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this  day  of         ,  188    .        ) 


No.  7e. 

Id.  Information  for  Robbery— First  Degree, 
county  of  ,  ss : 

being  duly  sworu,  deposes  and  says :    That  he  {"esides  in  the  of 

;  that  on  the  day  of  ,  188    ,  at  the  of  ,  in  said  county, 

,  with  foi*ce  and  arms,  in  and  upon  one  ,  in  the  peace  of  Qod  and 

of  the  said  people  then  and  there  being,  feloniouslv  did  make  an  assault,  and  him, 
the  said  ,  did  then  and  there  feloniously  put  in  war  of  some  immediate  injury  to 
hb)  pei*8on  and  in  danger  of  his  life,  did  then  and  thera  feloniously  and  violently  steal, 
take  and  cany  away  from  the  person  and  against  the  will  of  the  said  , 

value  of  dollars,  of  the  goods,  chattels  and  property  of  the  said  by 


Taken,  subscril>ed  and  sworn  to  before  ) 
me,  this       day  of  » 188    .         ) 


No.  77. 


Id.  Information  for  Sednotion. 


county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  she  resides  in  the 
of  ,  that  on  the  day  of  ,  in  said  county,  with  force  and 

arms,  under  promise  of  marriage,  did  peduce  and  have  illicit  connection  with  one 
she,  the  said  ,  then  and  there  being  an  unmarried  female  of 

previous  chaste  character  by 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this        day  of  » 188    •         ) 
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No.  78. 

Id.  Information  Against  Person  Selling,  etc.,  Chattels, 
county  of  ,  as : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  ;  that 

he  did,  on  the        day  of  ,  188    ,  hire,  loan  and  let  to  one  a  , 

and  said  did,  without  the  consent  of  ,  who  is  the  owner  thereat 

sell  and  deliver  the  same,  or  did  pawn  or  pledge  the  same  at  ,  to  one,  ,. 

and  obtained  thereon  and  therefor  the  sum  of 

Taken,  subscribed  and  sworn  to  before  ) 
me,  this       day  of  ,  188    .         ) 


No.  79. 

Id.  Information  Against  Person  Selling  Material 
etc.,  Famisoed  to  be  Manofactnred. 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ,  that  on  the        day  of  ,  188    ,  at  the  of  one  did 

wilfully  pawn,  pledge,  sell  and  convert  to  h      own  use  material,  to  wit :  of 

the  value  of  furnished  to  h      by  for  the  purpose  of  being- 

manufactured  into  by 

Taken,  subscribed  and  sworn  to  before  > 
me,  this       day  of  ,  188    .         ) 


No.  80. 

Id.  Information  for  Selling,  etc.,  Mortgaged  Property, 
county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  resides  in  the 
of  ,  that  on  the  day  of  ,  188    ,  one  gave,  executed  and 

delivered  to  a  mortgage  upon  certain  i^ersonal  property,  to  wit : 

of  the  value  of  dollai-s. 

That  afterwanls  and  on  the        day  ,  188    ,  at  in  said  county  of  , 

while  the  said  mortg-ti«^e  wai»  a  lien  on  the  said  personal  property,  the  said 

with  intent  to  defraud  said  the  mortgagee  of  said  property, 

or  a  purchaser  of  said  pi'operty  from  said  ,  did  wilfully,  maliciously 

and  unlawfully  »ell,  assign,  exchange  and  secrete  the  aforesaid  personal  property  so 
mortgaged  or  sold  as  aforesaid  by  said  to  said  by 

Taken,  subscnhed  and  sworn  to  before  ) 
me,  this        day  of  ,  188    .         ) 


No.  81. 

i  151.  Warrant,  General. 
County  of  Albany  [or  as  the  case  may  be]. 

In  the  name  of  the  i)eople  of  the  State  of  New  York :  To  any  peace  officer  in  this 
StAte  [or  in  the  county  of  Albany,  or  ns  the  ca«e  may  be,  as  provided  in  sections  one 
hundro<l  and  fifty-five  and  one  hundred  and  fifty-six]. 

Information  upon  oath  ha\nng-  been  this  day  laid  before  me,  that  the  ci'ime  of 
[designating-  it]  has  been  committed,  and  accuiaiug  C.  D.,  thei'eof. 

You  are  therefoi-e  commanded  forthwith  to  arrest  the  above-named  C.  D.,  and 
bnng  him  before  me,  at  [naming  the  place],  or  in  case  of  my  absence  or  inability  to 
act,  l)efoi*e  the  nearest  or  more  acceasible  magistrate  in  this  county. 
Dated  at  the  city  of  Albany  [or  as  the  case  may  be],  this  day  of 

eighteen  hundred 

E.  F.,  Justin  of  the  Peace, 
[or  as  the  case  may  be.] 


COURT.      >     , 
OF  ,     5 
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No.  82. 

i  151.  Warrant  for  Seizure  of  Gaming  Apparatua,  etc. 


In  the  name  of  the  people  of  the  state  of  New  York :    To  any  peace  officer  of  th& 
county  of  : 

Whereas,  complaint  on  oath,  has  been  duly  made  before  me,  a       justice 

of  the  of  ,  that  one 

We,  therefore,  command  you  forthwith  to  arrest  the  said  to  make  dili- 

g-ent  search  for  such  proi)erty,  tables,  devices  or  apparatus ;  and,  after  demanding^ 
entrance,  to  bi*oak  o]>en  and  enter  said  house  or  x)lace,  and  any  house  or  place 
wherein  such  g'ambling'  tables,  establishment,  devices  or  apparatus  shall  be  Kept, 
and  to  s«Mze  the  afoi-eKaid  gambling  tables,  establishment,  apparatus  or  devices,  and 
deliver  the  same  to  of  the  ,  and  to  I'etum  this  waiTant  with, 

your  doings  thoreon  indorsed,  to  me,  the  said  ,  at  the  in  the 

Biiid  of  ,  or,  in  case  of  my  absence  or  inability  to  act,  befoi*e  the 

noarest  or  most  accessible  magistrate  in  the  county  of 
lI(M*oof  fail  not  at  vour  peril. 

Witness  the  saifi  ,  at  the  of  ,  in  the  county  aforesaid,, 

the  day  of  ,  188    . 

[SiffTuiture,] 

By  virtue  of  the  within  warrant  I  have  seized  the  following : 

Dated  ,         .        ,  188     . 


POLICE  COURT,  ^gg 


No.  83. 

i  151.    Warrant  as  to  Female  Under  Sixteen  Yeara^ 
Living,  etc.,  etc.,  in  House  of  Prostitation. 

County  op  ) 

In  the  name  of  the  people  of  the  state  of  New  York :  To  any  peace  officer  of  th^ 
county  of  : 

Whei-eas,  complaint  has  this  day  been  made  by  ,  of  the  of 

,  in  the  county  of  ,  on  oath,  before        ,  a       justice  of  the 

of  ,  that  on -the         day  of  ,  188    ,  at  the  ,  m  said  county,  one 

,  a  female  child,  of  the  age  of  yeai^,  is  living,  detained  and  kept 

in  a  house  and  place  No,  ,  street,  in  said        of  ,  for  the  pur- 

pose of  pi*08titution  ;  and  whereas,  in  the  judgment  of  said  justice,  said 
has  just  and  reasonable  cause  to  siisi>ect  that  said  child  is  so  living,  detained  and 
kept  as  aforesaid,  against  the  |>eace  of  the  people  of  the  state  of  New  York,  and  the 
form  of  the  statute  in  such  case  pi*ovided. 

We,  thei-efoi-e,  command  you  forthwith  to  enter  and  search  said  house  and  place, 
and  bring  said  child,  together  with  all  j)er8ons  occupying  said  house  or  place  or  ia 
charge  thereof,  before  the  said  ,  at  the  in  the  said  of 

,  with  this  warrant,  and  a  return  of  your  domg^  thereon  indorseii,  to  be  dealt 
with  according  to  law.     Hereof  fail  not  at  your  i>eriU 

Witness,  the  said  »  at  the  of  ,  in  the  county  aforesaid^ 

the  day  of  ,  188    . 

[JSlgnature.] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named 
and  now  have  her  before  the  magistrate  by  whom  this  warrant  was  issued. 


No.  84. 

H  161-4.  Warrant  of  Arrest  for  Hisdemoanor. 
court,  countv  of  ,  ss. : 

In  the  name  of  the  people  of  the  state  of  New  York :     To  any  i)eace  officer  in  the 
coimty  of  : 

Information  ujxin  oath  having  been  this  day  laid  before  me,  that  the  crime  of 
has  been  committed,  and  accusing  thereof: 
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You  arA  therefoi^  commanded  forthwith  to  arrest  the  above  named  and 

bring  h  before  me  at  the  coui*t,  in  the  of  ,  in  the 

county  of  ,  or  in  case  of  my  absence  or  inability  to  act,  before  the 

nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  the  of  » this  day  of  ,  188    • 


,No.  85. 

ilN.  ProofofJuatloe'8  Signature, 
of  county  of  ss. : 

being  duly  sworn  says,  that  he  resides  in  the  of  ,  that  the 

name  of  »  signed  to  the  above  warrant  of  arrest,  is  the  handwriting  of 

,  who  is  a  justice  of  the  of  ,  in  the 

county  of  by  whom  the  above  warrant  was  issued. 

Sworn  before  me,  this  day  of  ,  188    . 


No.  se. 

Id.  Betum. 
By  viHue  of  the  within  warrant  I  have  arrested  the  within  named  at 

in  the  county  of  and  now  have  h        before  the  magistrate  by  whom  this 

warrant  was  issued,  or  before  a  magistrate  in  the  said  county  of  he 

having  required  me  so  to  do. 

Dated  at  the  day  of  » 188    • 

ISIgnatun.] 

i  166.  Endorsement  upon  Warrant. 


t  too.  a 
This  warrant  may  be  executed  in  the  county  of  Monroe 


No.  87. 

i  150.  Undertaking  to  Appear  Before  Magistrate  lesaing 
Warrant  Taken  in  the  County  of 
County  of  ss : 

We,  of  in  the  county  of  by  occupation  a 

defendant,  and  of  in  the  county  of  by  occupation  a 

and  of  in  the  county  of  by  occupation  a  sureties, 

acknowledge  ourselves  jointly  and  severally  to  owe  the  people  of  the  state  of  New 
York,  each  the  sum  of  hundred  dollars,  to  be  made  and  levied  of  our  reroeo- 

tive  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if  deiault 
shall  be  made,  in  the  condition  following : 

The  condition  of  ttiis  recognizance  is,  that^  whereas  information  has  been  made  on 
oath,  befoi*e  a  justice  for  the  ,  that  on  the  day 

of  ,  188    ,  at  the  ,  in  said  county,  the  crime  of  was  com- 

mitted, and  accusing  thereof.     And,  whereas,  the  said  justice  as 

aforesaid,  did,  on  the  day  of,  188    ,  duly  issue  a  warrant  for  the  arrest 

of  said  .     And,  whereas,  the  said  has  been  duly  arrested  in 

the  county  of  ,  and  having  required  the  officer  making  the  arrest  to  take  him 

before  a  magistrate  in  the  said  county  of  ,  he  has  this  day  been  duly  brought 

before  me,  the  undersigned,  one  of  the  of  said  county  of 

Now,  therefoi*e,  if  the  said  shall  pei*sonally  be  and  appear  before  the  said 

justice  aforesaid,  at  the  ,  in  the  aforesaid,  on  the 

day  of  ,188       ,  at  o'clock  in  the        noon,  then  this  recognizance  to  be 

void,  otherwise  to  remain  in  full  foi-ce  and  \Hrtue ;  and  we,  the  said  sureties,  will  pay 
to  the  people  of  the  state  of  New  York  the  said  sum  of  hundred  dollars. 

Taken,  subscribed  and  acknowledged  before  ) 
me,  this  day  of  ,  188    .  ) 

Add  j  ustification.  [Siffnatwt.  ] 
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No.  88. 

f  159  Certafloate  of  admianoa  to  bail. 

I,  justice  of  of  the  of  ,  do  hereby  certify, 

that  I  have,  this  day  of  ,  188    ,  admitted  the  within  named 

to  bail  for  bis  appearance  l>efore  the  magistrate  named  in  the  within  warrant,  and 
taken  bail  from  h    accordingly 

[/Signature.] 


No.  89. 

i  177,  Sobd  3.  lufbrmatlon  Against  Person  Arrested  Without 
Warrant,  for  Committing  a  Felony. 

couifty  of  ,  88 : 

bein^  duly  sworn,  deposes  and  says :    That  he  is  a  peace  oflScer  in  the 
afoi^esaid;  that  having  reasonable  cause  for  believing  Uiat  one 
committed  the  crime  of  in  he  arrested  him  without  a  warrant 

on  the  da^  of  ,  188    ,  at  said  ;  that  the  erounds  of  deponent  for 

believing  that  said  committed  said  crime  are  aa  foUows : 

Taken,  subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  188    .         5 

[Signatwe,] 

No.  90. 

H  188-0.  Statement  and  QneattonB  put  to  Detendantby  Jiutloe. 
court  of  county  of 

Before  ,  Justice. 


ThbPboplb 

vs. 


.} 


Before  Justice. 

The  defendant  immediately  on  being  brought  before  said  justice  was  informed  by 
sidd  justice  as  follows . 

Tou  are  charged  with  the  crime  of 

You  have  the  right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and 
before  any  further  proceedings  are  had. 

Question  ?  Do  ^ou  i-equire  counsel  ?  If  you  do,  you  will  be  allowed  a  reasonable 
time  to  send  for  him,  ana  the  examination  wiU  be  adjourned  for  that  purpose. 

Answer. 

(  appeared  as  counsel  for  the  defendant,  or  no  counsel  appearing,  and 

after  waiting  a  reasonable  time  therefor,  the  said  justice  put  the  following  question 
to  defendant) : 

Question.  Do  you  desire  an  examination  of  this  case,  or  do  you  waive  examina- 
tion and  elect  to  give  bail  ? 

Answer.  [Signature.] 


STATE  OF  NEW  YORK, 

COUKTY  OF 

OF 


No.  91. 

f  198  Bail  for  Deflmdaat's  Appearance  before  Joatioe. 


Thb  Pboplb 
against 

Dtfendant 


An  information  having  been  laid  before  ,  esq.,  justice  of  the  peace, 

charging  ,  defendant    ,  with  the  offense  of  ,  and    he  having  been 

bi'()ii<,'-ht  1)ofoi*e  said  justice  for  an  examination  of  said  charge,  and  the  hearing 
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• 

thei*eof  having  been  adjourned :    We,  ,  d^endant    ,  residing  at 

,  in  the  of  ,  county  of  ,  N.  Y^  by  occupation  a  , 

and  surety,  residing  at  ,  in  the  of  ,  county  of  , 

N.  T.,  by  occupation  a  ,  hereby  undertalLe  that  the  above-named  , 

drferidant    ,  shall  personally  appear  before  the  said  magistrate,  during  the  said 
examination,  or  that  we  will  pay  to  the  people  of  the  state  of  New  York  Uie  sum  of 
dollars 

Dated  at  ,  N.  Y.,  > 

this        day  of  ,  188    .      f 

[Signatura.] 


STATE  OP  NEW  YORK,     ) 

County  OF  ,  f^' 


On  this        day  of  ,  A.  D.,  188    ,  before  me,  the  subscriber,  personally  came 

and  ,  to  me  personally  known  to  be  the  same  persons  descnbed 

in  and  who  executed  the  above  undertaking  of  bail,  and  severally  acknowledged 
Ihat  they  executed  the  same. 

[JSig^nature,] 

No.  92. 

CoClffTY  OF  . 


} 


OF  ,        > 

suret        to  the  foregoing  undertaking  of 
bail,  being  sworn,  says :    That  he  is  a  resident  of  and  a  holder  within  the 

state  of  New  York  and  county  of  ,  and  is  worth  dollars  over  all  the 

debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclusive  of  property 
exempt  by  law  from  levy  and  sale  imder  an  execution. 

Sworn  to  before  me,  this         ) 
day  of  ,  188    .  f 

•  Justice  of  the  peace. 

I  hereby  allow  the  foi*egoing  undertaking  of  bail,  and  approve  of  the  suret 
themn  named. 

Dated  this  day  ) 

of  ,188    .      3 

[JSigTiature.] 

No.  93. 

i  193.  Commitment. 

The  within  named  A.  B.,  having  been  brought  before  me  under  this  warrant,  is 
committed  for  examination  to  the  sheriff  of  the  county  of  ,  or  in  the  city  and 

county  of  New  York,  to  the  keeper  of  the  city  prison  of  the  city  of  New  York. 


No.  94. 

n98.  statement  of  Defendant. 

Question — What  is  your  name  and  age  ? 

Answer — 

Question — Where  were  you  born  ? 

Answer — 

Question — Where  do  you  reside,  and  how  long  have  you  resided  there  ? 

Answer — 

Question — What  is  your  business  or  profession  ? 

Answei* — 

Question — Give  any  explanation  you  may  think  proper  of  the  circumstances 
ajipearing  in  the  testimony  against  you,  and  state  any  facts  which  you  think  will 
tend  to  your  exculpation. 

Answer — 
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No.  95. 


fl97. 


At  the  cloee  of  the  examination  of  the  witnesses  on  the  part  of  the  people,  the 
defendant  was  informed  by  me  of  h  ri^ht  to  make  a  statement  in  relation  to  the 
charge  against  h  «  as  required  by  section  196  of  the  Code  of  Criminal  Procedure, 
and  after  being  so  informeo,     be  did  waive  h     right  to  make  the  same. 

[iSignature.] 


No.  oe. 


.} 


fSOO.  Anthentioation 


ss: 


Court, 

COUHTT  OF 

I,  ,  a  justice  of  the  of  ,  do  certify  that  at  the  close 

of  the  examination  l!efore  me  of  the  witnesses  on  the  part  of  the  people  in  the  above 
action,  I  informed  the  defendant  that  it  was  h  right  to  make  a  statement  in  i*elation 
to  the  char^  against  h  ,  and  the  nature  of  the  charce  was  stated  to  h  ;  that  the 
statement  was  designed  to  enable  h  if  h  saw  nt  to  answer  the  charge  and  to 
explain  the  facts  alleged  against  h  ;  that  h  was  at  liberty  to  waive  making  a 
statement,  and  that  h  waiver  could  not  be  used  against  h  on  the  trial ;  that 
after  being  so  informed,      h     made  the  following  statement. 

Dated  at  the  of  ,  ) 

this        day  of  ,  188    .     ) 

[Sigftature.] 


No.  97. 


(201.  After  Statement  or  Waiver. 


After  the  wfuver  of  the  defendant  to  make  a  statement,  or  after  the  defendant 
made  a  statement,  the  following  witnesses  were  produced,  sworn  and  examined  by 
and  on  behalf  of  the  defendant 

[SigTuUure,] 


No.  98. 

Thb  Proplb"^ 
vs,  > 

Before  justice  ,  ,  ,  188 

Arrested  by 

being  duly  sworn,  deposes  and  says : 
Question — What  is  your  name  and  age  ? 
Answer — 

Question — Where  do  you  reside  ? 
Answer — 

Question  — What  is  your  business  or  profesdon  t 
Answer  — 


$  904.  TeBtUnony. 


Court, 
County  op 


.h- 


I.  ,  a  justice  of  the 

the  is  the  testimony  given  by 

the  ,  who  stated  his  name  to  be 

business  or  profession  to  be 


of  ,  do  hereby  certify  that 

,  a  witness  sworn  on  the  piiirt  of 
,  his  age  to  be  ,  hm 


Dated  at  the 


of 


,  this       day  of 


,188 


[Sifftiatture,} 
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No.  09. 

f  207.  Indorsement  to  be  made  on  dei>08ition8  and 
staicment  of  defendant  in  oaae  of  prisoner's 
diacliarge. 

There  being  no  sufficient  cause  to  believe  the  within  named  guilty  of  the 

offence  within  mentioned,  I  order  him  to  be  discharged. 

[Siffnature,] 

No.  lOO., 

$208.  Endorsement  Of  Commitment. 

It  appearing  to  me  by  the  within  deposition  (and  statement,  if  any)  that  the  crime 
therein  mentioned  [or  any  other  crime  according  to  the  fact,  stating  generally  the 
nature  thereof]  has  been  committed,  and  that  there  is  sufficient  cause  to  believe  the 
within  named  A.  B.  guilty  thereof*  I  onler  that  he  be  held  to  answer  the  same. 


No.  lOl. 

ii  208, 209.  IndoTBcment  to  be  made  on  depositions  and  state- 
ment of  defendant  if  believed  gniity  and  crime  be  not 
bailable- 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime  therein 
mentioned  of  has  been  committed,  and  that  there  is  sufficient  cause  to  believe 

the  within  named  guilty  thereof.  I  order  that  he  be  held  to  answer  the 

same,  and  that  he  be  committed  to  the  sheriff  of  the  county  of 

[Signature.] 

No.  102. 

ii  208,  210.  Indorsement  to  be  made  on  depositions 
and  statement  of  defendant  if  crime  be  bail- 
able and  bail  taken 

It  appealing  to  me  by  the  within  depositions  and  statement  that  the  crime  therein 
mentioned  of  has  been  committed,  and  that  there  is  sufficient  cause  to  believe 

the  within  named  guilty  thereof,  I  order  that  he  be  held  to  answer  the 

same  and  I  have  admitted  him  to  bail  to  answer  by  the  undertaking  hereto  annexed. 

[/Signature,] 

No.  103. 

H  208,  212.  Indorsement  to  be  made  on  depositions  and  statement  of  deftndant 
if  crime  be  bailable  and  defendant  admitted  to  bail,  but  bail  have  not 
been  taken. 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime  therein 
mentioned  of  has  been  committed,  and  that  there  is  sufficient  cause  to 

believe  the  within  named  guilty  thereof,  I  order  that    he  be  held  to  answer 

the  same,  and  that   he  be  admitted  to  bail  in  the  sum  of  dollarsy  and  be  com- 

mitted to  the  sheriff  of  the  county  of  until   he  give  such  bail. 

[Signctture,] 


No.  104. 

^209.  Endorsement  of  Commitment,  OfllBiiae 
not  Railable. 

And  that  he  be  committed  to  the  sheriff  of  the  county  of  ,  or  in  the  city  and 

county  of  New  York,  to  the  keeper  of  the  city  prison  of  the  city  of  New  York. 

i  210.  Certiiloate  of  BaiL 
And  I  have  admitted  bim  to  b&il  to  auawer,  by  the  undertaking  hereto  annexed. 
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No.  105.  , 

i  212.  Order  for  Ball,  on  Commitment. 

(Must  be  added  to  the  endorsement  mentioned  in  §  208.) 

And  that  he  be  admitted  to  bail  in  the  sum  of  dollars,  and  be  committed  to 

the  sheriff  of  the  county  of  ,  [or  in  the  city  and  county  of  New  York,  to  the 

keeper  of  the  city  prison  of  the  city  of  New  York,]  until  he  give  such  bail. 


No.  106. 

i  214.  Commitment. 

County  of  Albany  [or  as  the  case  may  be]. 

In  the  name  of  the  people  of  the  state  of  New  York  : 

To  the  sheiiff  of  the  county  of  Albany,  or  in  the  city  and  county  of  New  York,  to 
the  keeper  of  the  city  prison  of  the  city  of  New  York  :] 

An  oi^er  having  been  this  day  made  by  me,  that  A.  B.  be  held  to  answer  to  the 
court  of  upon  a  charge  of  [stating  briefly  the  nature  of  the  crime],  you  are  com- 

manded to  receive  him  into  your  custody  and  detain  him  until  he  be  legally  discharged* 

Dated  at  the  city  of  Albany  [or  as  the  case  may  be]  this  day  of  ,  188   . 


No.  107. 

i  210.  Undertakinff  of  Witness  without  Sureties, 
courty  county  of  ,  ss : 

I,  ,  of  No.  street,  of  the  ,  in  said  county^ 

acknowledge  myself  to  be  indebted  to  and  owe  the  people  of  the  state  of  New  York, 
the  sum  of  hundred  dollars,  to  be  made  and  levied  of  my  goods  and 

chattels,  lands  and  tenements,  to  the  use  of  the  said  people — if  default  shall  be  made 
in  the  condition  following : 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bounden  , 

shall  personally  appear  and  testify  at  the  next  court  of  to  be  held  in  and  for 

the  said  ,  to  ^ve  evidence  as  a  witness  on  behalf  of  the  said  people  against 

arrested  and  held  to  answer  the  charge  of  as  weU  to  the  grand 

jury  as  to  the  petit  juiy,  and  do  not  depart  the  said  court  without  leave ;  then  this 
recognizance  to  be  voia  and  of  no  effect ;  otherwise  to  remain  in  full  force  and  virtue, 
and  the  said  will  pay  to  the  people  of  the  state  of  New  York  the  said 

sum  of  hundred  dollars. 

Taken,  subscribed  and  acknowledged  before  me,  > 
this  day  of  ,  188    .  $ 

[SigTuiture.] 

No.  108. 

H  216, 216.  Undertaking  of  Witness  with  Snreties. 

court,  county  of  ss : 

Be  it  remembered,  that  on  this  day  of  ,  188    ,  'of  , 

in  the  county  of  by  occupation  a  and  of  in  the  county  of 

by  occupation  a  and  of  in  the  county 

of  by  occupation  a  ,  sureties,  personally  came  before  me, 

justice  of  the  peace  of  the  of  ,  in  said  county,  and  acknowl- 

edged themselves  each,  jointly  and  severally,  to  be  indebted  to  the  people  of  the 
state  of  New  York,  in  the  sum  of  hundred  dollars,  to  be  made  and  levied 

of  his  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if  default 
shall  1^  made  in  the  condition  following : 

The  condition  of  this  recognizance  is  such  that  if  the  bounden  shall  per- 

sonally appear  and  testify  at  the  next  court  to  be  held  in  and  for  the  said 

city  or  county  of  ,  to  give  evidence  as  a  witness  on  behidf  of  the  said 

people,  against  ,  arrest^  and  held  to  answer  the  charge  of  , 

as  well  to  the  g^rand  jury  as  to  the  petit  jury,  and  do  not  depart  the  said  court  with- 
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out  leave,  then  this  recognizance  to  be  void  and  of  no  effect ;  otherwise  to  remain  in 

full  force  kud  virtue.  The  said  sureties  will  pay  to  the  people  of  the  state  of  New 

York  the  said  sum  of  hundred  doUiuis. 

Taken,  subscribed  and  acknowledged  the  .day  and  year  first  above  written, 
before  me. 

Add  justification. 


Court, 

OF 

The  Pboplb 
vs. 


.} 


No.  109. 

i  216.  Order  that  Witness  give  Security  for  Appearanoe. 


Whereas,  ,  a  witness  examined  before  me,  on  the  part  of  the  people  in 

the  above  action,  is  a  mateiial  witness  for  the  people  therein ;  and  whereas,  I  am 
satisfied  by  proof  on  oath  that  there  is  reason  to  Deheve  that  said  will  not 

app>ear  and  testify  on  the  part  of  the  people  at  the  next  court  of  to  be  held 

in  and  for  the  county  of  ,  to  which  the  statement  and  depositions  in  the 

above  action  are  to  be  sent,  I  do  hereby  order  that  the  said  enter  into  a 

wiitten  imdertaking*  in  the  sum  of  hundred  dollars,  with  sui-et 

that      he  will  ajipear  and  testify  on  the  part  of  the  people  at  the  next  court 
of  to  be  held  in  and  for  the  county  of 

Dated        the  day  of  ,  188    . 

[Signature,] 


COUBT, 

County  of 


No.  110. 

i  218.  Commitment  for  Neglecting  to  give  Seoority  for  Appearance. 

.  }™= 

To  ,  of  the  said  city,  greeting : 

Whereas,  it  appears  by  the  examination  of  taken  on  oath,  on  the        day  of 

,  188    ,  before  me,  ,  a  justice  of  the  peace  of  the  of  , 

as  a  witness  u]K)n  a  charge  made  on  oath  by  the  said  ,  before  me,  the  said 

justice,  against  .     Tliat     hH,  the  said  ,  is  a  material  witness  against 

the  said  in  regard  to  the  said  charge. 

And  whei*eas,  being  batisfied  by  due  pi*oof  on  oath,  that  there  was  good  reason  to 
believe  that  the  said  would  not  fulfill  the  conditions  of  a  recognizance  to 

appear  and  testify  as  a  witness  on  the  tiial  of  the  said  unless  security  was 

required  for  that  pnipose,  I,  the  said  justice,  did  i-equire  the  said  to  enter  in 

a  I'^co^nii/aTice,  with  two  sufficient  8ui*etiea,  in  the  sum  of  doUars,  conditioned 

for  the  pei*sonal  aj»pearance  at  the  next  court  ,  to  be  held  in  and  for  the  county 

of  ,  to  testify  and  give  evidence  on  behalf  of  the  people  against  the  said 

for  the  offense  afoi-esaid  :  whereujion  the  said  neglected  and  i-efused,  and  still 

cloth  neglect  and  i*efuse  to  enter  into  such  i-ecognizance  with  such  sureties  as  afoi^e- 
said. 

The^e  ai-o,  therpfoi*e,  to  command  you,  in  the  name  of  the  people  of  the  state  of 
New  York,  tho  said  foithwith  to  convey  and  deliver  into  the  custody  of  the 

said  ,  the  body  of  the  said 

And  you,  the  said  ,  are  hereby  required  to  receive  the  said  into 

your  custody,  in  the  place  provided  by  you,  pursuant  to  the  statute  in  snch  case 
made  and  provided,  for  the  detention  of  witnesses  who  ai-e  unable  to  furnish  secnritT 
for  their  appearance  in  cnminal  pi-oceedings,  and  h  thei'e  safely  keep  until  he  shall 
enter  into  such  i-ecognizance,  Nvith  such  surety  as  aforesaid,  or  be  otherwise  dis- 
charged accordinc"  to  law.     Hereof  fail  not  at  your  peiil. 

Witness  the  said  at  the  of  and  county  aforesaid,  the 

day  of  ,  188    . 

[Signature,] 
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No.  111. 

i  245.  Oath  of  Foreman  of  Grand  Jury. 

You,  OS  foreman  of  this  grand  jury,  shall  ciiligently  inquire  and  true  presentment 
make,  of  all  such  matters  and  thmgs  as  shall  be  given  you  in  change  ;  the  counsel  of 
the  i)eople  of  this  state,  yoiu*  fellows*  and  your  own  you  shall  keep  8eci*et ;  you  shall 
present  no  jiei-son  from  envy,  hati-ed  or  malice  ;  nor  shall  you  leave  any  one  unpre- 
sented  through  fear,  favor,  affection  or  i*eward,  or  hope  thereof ;  but  you  shall  pre- 
sent all  things  truly  as  they  come  to  your  knowledge,  according  to  the  best  of  your 
understanding.    So  help  you  Gkxi  I 


No.  112. 

i  246.  Oath  of  Grand  Jurors. 

The  same  oath  which  your  foreman  has  now  taken  before  you  on  his  part,  you  and 
each  of  you  shall  well  and  truly  observe  on  your  part.    So  help  you  Gkxi ! 


No.  113. 

$247.  Separate  Oath  of  Grand  Jorors. 

If,  after  the  foreman  and  the  grand  jurors  then  present  are  sworn,  any  other  grand 
juror  appear,  and  be  admitted  as  such,  the  oath  as  prescribed  in  section  245  must 
be  administered  to  him,  commencing,  "  You,  as  one  of  this  grand  jury,"  and  bo  on» 
to  the  end  of  section  245,  supra. 


No.  114. 

}S68.  Indorsement  of  Indictment. 
A  true  bill. 

(Signed) 

Foreman  of  the  grand  jury. 


No.  115. 

i  276.  Indictment,  General. 

Court  of  oyer  and  terminer  of  the  county  of  [stating  the  proper  county] ;  or 
Court  of  oyer  and  terminer  of  the  city  and  county  of  New  York  ;  or 
Court  of  sessions  of  the  county  of  [stating  the  proper  county] ;  or 
Court  of  general  sessions  of  the  city  and  county  of  New  York ;  or 
City  court  of  the  city  of  [stating  the  proi>er  city.] 


} 


Thb  Pbople  op  thb  Statis  op  New  York, 

T'lnst 
B. 

The  grand  jury  of  the  [here  insert  the  name  of  the  county,  or  of  the  city,  or  of  the 
city  and  countv,  in  which  the  indictment  is  found],  by  this  indictment,  accuse  A.  B. 
of  the  crime  of  [hci-e  insert  the  name  of  the  crime,  if  it  have  one,  such  as  treason, 
murder,  arson,  manslaughter,  or  the  like,  or  if  it  be  a  misdemeanor,  havinj^  no  gen- 
eral name,  such  as  libel,  assault,. or  the  like,  insert  a  brief  descHption  of  it  as  it  is 
given  by  statute];  committed  as  follows : 

The  said  A.  B.,  on  the  day  of  ,  eighteen  hundred  and  ,  at 

the  town  [or  city  or  village,  as  the  (fase  may  be]  of  ,  in  this  county  [here 

set  forth  the  act  charged  as  an  offense]. 

A.  B., 
hiatrict  Attorney  of  the  county  of 

3 
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No.  116. 

i  103.    Bench  Warrant. 

County  of  Albany  [or  as  the  case  may  l>ej. 

In  ihe  name  of  the  people  of  the  state  of  New  York : 

To  any  peace  officer  in  this  state  :  An  indictment  having  been  foand  on  the 
day  of  ,  eighteen  hundred  and  ,  in  the  court  of  sessions  in  the  county 

of  Albany  [or  as  the  case  be],  charging  C.  D.  with  the  crime  of  [designating  it  gen- 
erally]. 

You  are  therefore  conunanded,  forthwith  to  arrest  the  above-named  C.  B.,  and 
bring  him  befoi*e  that  court  [or  if  the  indictment  have  been  sent  or  .removed  to 
another  court],  before  the  court  of  oyer  and  terminer  of  that  county  [or  as  the  case 
may  be],  to  answer  the  indictment ;  or  if  the  court  have  adjourned  for  the  term,  that 
you  dehver  him  into  the  custody  of  the  sheiiff  of  the  county  of  Albany,  or  as  the  case 
may  be,  or  in  the  citv  and  county  of  New  York*  to  the  keeper  of  the  (dty  prison  of 
the  city  of  New  York. 

Ci^  [or  town]  of  ,  the  day  of  »  eighteen  hundred  and 

ny  order  oi  the  court 

£.  F.,  Clerkf  or  6.  H.,  DUtrict  Attorney  of  the  county  of 


i  803.   Indorsement  on  Bench  Warrant,  Offense  Bailable. 
The  defendant  is  to  be  admitted  to  bail  in  the  sum  of  dollars. 


No.  117. 

f834.    Picas. 

If  the  defendant  plead  guilty  to  the  crime  charged  in  the  indictment^  the  defend- 
ant pleads  that  he  is  gxulty. 

If  he  plead  guilty  to  any  lesser  crime  than  that  charged  in  the  indictment,  the 
defendant  pleaos  guilty  to  the  crime  of  [naming  it.] 

If  he  plead  not  guilty,  the  defendant  pleads  not  guilty. 

If  he  plead  a  former  conviction  or  acquittal,  the  defendant  pleads  that  he  has 
already  been  convicted  [or  acquitted,  as  the  case  may  be],  of  the  crime  charged  in 
this  indictment,  by  the  judgment  of  the  court  of  [naming  itj»  rendered  at 

[naming  the  place],  on  the  day  of 


No.  118. 

i  346.    Affidavit  for  Bemoval  and  Stay. 
COURT  OF  OF  COUNTY : 

Thb  Fboplb  of  thb  Statb  of  Nbw  York, 

against 


City  and  county  of  ,  ss : 

of  said  being  duly  sworn  says :    That  he  is  the  defendant  in  the 

above  entitled  criminal  action  ;  that  he  has  been  indicted  by  the  grand  jury  of 

county  for  the  offense  of  which  offense  is  more  specially  de- 

fined and  is  alleged  to  be  in  the  indictment  under  the  provisions  oi  .    That 

said  indictment  was  retui*ned  by  the  said  grand  jury  on  the  day  of 

,  188    ,  to  the  coui-t  of  in  and  for  the  county  of  ;  that  deponent 

was  an*aigned  on  sai<i  indictment  on  the  day  of  ,  188    ,  and  as  deponent 

is  informed  by  his  counsel  and  verily  believes  the  trial  of  said  indictment  against  him 
has  been  set  down  for  trial  on  the  day  of       '    ,  188    ,  in  said  court  of  ; 

that  as  deponent  is  informed  and  verily  believes  that  this  action  against  the  deponent 
involves  the  decision  of  very  important  mattei's,  as 

That  popular  prejudice  and  feeling  have  been  aroused  by  ex  parte  examinations  as 
to,  etc. 
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Deponent  further  says  that  the  crime  charged  againett  him  as  he  is  advised  and 
verily  beheves  is  a  and  upon  conviction  he  could  be  subjected  to  imprison- 

ment in  a  states  prison  for 

Deponent  further  says  that  as  he  is  advised  by  his  counsel  who  resides  in  the 

of  to  whom  he  has  fully  and  fairly  stated  the  case  in  this  action,  he  has 

a  good  and  substantial  defense  upon  the  merits,  to  the  mdictment  in  this  action  as  he 
is  advised  by  his  said  counsel  softer  such  statement  made  as  aforesaid  and  as  he 
verily  believes ;  deix>nent  further  says  that  as  he  is  advised  by  his  said  counsel  that 
this  is  a  proper  case  to  be  presented  to  the  court  of  and  that  his  said  coun- 

sel intends  in  good  faith  and  on  behalf  of  deponent  to  make  applications  to  the  su- 
Sreme  court  for  the  r^»moval  of  said  indictment  into  the  court  of  ,  and  therefore 

eponent  desires  that  an  oi-der  may  be  granted  staying  the  trial  herein  upon  said  in- 
dictment until  a  proper  application  can  be  mode  for  the  removal  of  said  indictment 
and  until  a  decision  upon  said  application.  Deponent  further  says  that  he  is  advised 
and  verily  believes  that  such  an  application  for  removal  can  only  be  made  to  the 
supreme  court  upon  notice  of  at  least  ten  days  to  the  district-attorney  of  the  county 
where  the  indictment  is  pending,  and  that  therefore  the  first  opportunity  that  his 
counsel  would  have  to  present  such  application  would  be  at  the  special  term  of  the 
supreme  court  which  is  stated  to  be  held  on  the  of  188    ,  which  would  be 

the  day  of  188    .     « 

Deponent  further  says  that  no  other  or  previous  application  has  been  made  for  the 
order  desired  herein. 


No.  119. 

i  846.  Notice  to  Diatriot  Attorney. 
COURT  OP  OP  COUNTY: 

Thb  Pboplb  of  thb  Stath  of  Nbw  York, 

agairut 


} 


Please  take  notice,  that  upon  an  affida^t  of  dated  ,  188   »  hereto 

annexed  ,  and  the  order  staying  the  trial  of  the  indictment  herein, 

dated  ,  188    ,  copies  of  which  have  heretofora  been  served  upon  you  and 

upon  the  indictment  against  the  defendant  herein,  a  motion  wiU  be  made  at  a  special 
term  of  the  supreme  court  of  the  state  of  New  York,  to  be  held  at  the  at 

the  of  New  York,  on  the        dav  of  ,  188    ,  at  the  opening 

of  the  conrt  on  that  day,  or  as  soon  as  counsel  can  be  heard,  for  an  order  to  i*emove 
the  indictment  presented  by  the  grand  juiy  to  the  court  of  of 

county,  against  the  defendant  from  the  said  court  of  of  county 

to  the  court  of  of  county,  and  for  sudi  other  and  further 

relief  as  may  be  just,  and  the  court  deem  proper  to  grant. 

Dated  ,  188    . 

Yours,  &c., 

Atfy  for  defendant. 
To  f  district  attorney  of  county. 


No.  120. 

idiS.  stay. 
COURT  OP  ,  COUNTY  OP 

Thb  Pboplb,  Etc., 


On  reading  and  filing  the  affida^t  of  ,  bearing  date  the  day  of 

,  188    ,  hereto'  annexed,  showing  that  an  indictment  for  has  oeen  pre- 

sented by  the  grand  jury  of  county  to  the  court  of  thereof,  against  the 
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above-named  defendant  and  is  now  pendinc^  therein,  and  that  said  defendant  is  about 
to  make  a  motion  to  the  8upi*eme  coui't  at  special  term  to  have  the  said  indictment 
removed  from  the  said  court  of  of  said  connty»  to  the  court  of  oyer  and 

terminer  of  said  county. 
It  is  hereby  orderea  that  to  enable  this  said  motion  to  be  heard,  the  trial  and  all 

Proceedings  upon  such  indictment  be  and  the  same  are  hereby  stayed  until  the 
earing  and  decision  of  such  motion,  viz.:  until  the  day  of  for  the 

hearing  of  such  motion  and  thereafter  until  decision  is  entered  thereon. 

Dated  at 


No.  121. 

ij  861»  302.  Certiflcate  Denying  Applicatien  to  BaiL 
Court,         ) 

County  op  ) 

I,  ,  a  justice  of  the  of  ,  do  hereby  certify  that  an 

application  was  made  to  me  on  the  day  of  ,  188    p  for  the  admission  to 

bail  of  ,  held  by  me  to  answer  the  crime  of  ,  and  I  denied 

the  said  application. 

Dated  at  the        of  ,  this        day  of       ,  188    . 

ISignatwre.] 


No.  122. 

i  411.  Oath  of  Officers  in  Charge  of  Jnry. 

You  do  solemnly  swear  that  you  shall  i-etire  with  the  jurors  now  present  in  court 
and  in  this  trial ;  that  you  will  safely  keep  them  together  until  the  next  meeting  of 
this  court  and  return  them  thereto  without  delay,  and  that  in  the  meantime  you  will 
suffer  no  person  to  speak  to  or  communicate  with  them,  nor  to  do  so  themselves,  on 
any  subject  connected  with  this  trial.    So  help  you  God. 


No.  123. 

1454.  Form  of  Verdict.    Insanity. 

We  find  the  prisoner  not  guilty,  and  acquit  him  upon  the  ground  that  he  waa 
laboring  under  such  a  defect  of  reason  as  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing  [or  not  to  know  that  the  act  was  wrong]. 


No.  124. 

^456.  SetOixig  Exceptions. 

The  foregoing  bill  containing  the  exceptions  herein  are  hei'eby  settled  and  signed 
by  me,  this        day  of  ,  188    . 


No.  125. 

f  477.  Bench  Warrant. 

County  of  Albany  [or  as  the  ca-se  may  be]. 
In  the  name  of  the  people  of  the  state  of  New  York— To  any  sheriff,  constable, 
mai*8hal  or  policeman  of  this  state.     A.  B.  having  been  on  the  day 

[SBAL.]    of  f  18    ,  duly  convicted  in  the  court  of  sesfdons  qf  the  county  of 


bring 

term,  you  are  to  deliver  him  into'  the  custody  of  the  sheriff  of  the  county  of  Albany 
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[or  as  the  case  may  be,  or  in  the  city  and  county  of  New  York,  to  the  keeper  of  the 
(diy  prison  of  the  city  of  New  York.] 

City  of  Albany  [or  as  the  case  may  be],  the        day  of  ,  18    . 

By  order  of  the  court. 

£.  F.,  Clei^. 


No.  126. 

f  401.  Death  Warrant. 

The  people  of  the  state  of  New  York  to  the  sheriff  of  county,  greeting : 

Whereas,  at  a  cou]*t  of  oyer  and  terminer  held  at  in  the  of 

county  of  ,  in  and  for  said  county  on  the        day  of  18    ,  by  and  before 

one  of  the  justices  of  the  supreme  court  of  the  state  of  New  York  presiding, 
was  convicted  of  the  crime  of  muixier  in  the  first  degree,  in  that  he  feloni- 
ously, wilfully,  of  malice  aforethought,  and  from  a  deliberate  and  premeditated  design 
to  c^ect  the  death  of  ,  £lled  and  murdereil  the  said  on  the 

day  of  18    ,  at  by  shooting  [or  aa  the  case  may  be],  and  was  thereupon 

aentenced  by  the  said  court  of  oyer  and  terminer  to  be  hanged  by  the  neck  on  Piiday 
[or  as  the  case  may  be]  the  day  of  18  ,  between  the  hours  of  o'clock  in  the 
jbrenoon  and  o'clock  in  the  afternoon,  until  he  should  be  dead.    Now,  therefore 

we  do,  by  this  warrant,  pursuant  to  the  statute  in  such  case  made  and  provided* 
require,  direct  and  appoint  that  you  cause  the  said  sentence  to  be  executed  on  the 
day  and  between  the  hours  therem  mentioned,  to  wit  [naming  the  day],  and  at  the 
place  and  in  the  manner  pi'escribed  by  law. 

GHven  under  the  hand  and  seal  of  the  undersigned,  being  the  justice  who  constituted 
said  court  of  oyer  and  terminer  on  this        day  of  18    . 

[l.  s.]  W.  L.  L.,  Justice  of  the  Supreme  Court. 


No.  127. 

i  496.  Inquiry  into  Sanity  of  Person  Sentenced  to  Death. 
STATE  OF  NEW  YORK,  ) 
County  op  .      )      ' 

It  appeared  to  me  that  there  is  reason  to  believe  that  A.  B.,  lately  convicted  of 
mui*dei*  l>(»f(»i"e  ,  at  a  court  of  oyer  and  tei-miner,  held  at  , 

and  who  is  n')w  under  sentence  of  death  in  the  jail  of  said  county,  has  become  insane 
since  the  said  conviction,  I  do  therefore  in  pursuance  of  5  496  of  the  Code  of  Crimi- 
nal Procedui-e,  concur  with  C.  D.,  sheriff  of  county,  in  calling  a  jury  to  make 
inquest  whether  the  8ai<l  A.  B.,  be  of  sane  mind  or  no.  And  I  do  hereby  order  and 
direct  the  said  sheriff  to  impanel  a  jury  of  twelve  persons  of  his  county,  qualified  to 
serve  as  jurors  in  courts  of  I'ecoi'd,  to  examine  and  make  inquest  as  to  the  samty  of 
said  A.  j3. 

Dated  , 

E.  F.,  Justice  of  the  supreme  court  or  county  judge. 


No.  128. 

Id.  Notice  to  District- Attorney. 
To  D.  C.  H.,  esq.,  dist net-attorney : 

Sir :  Take  notice  that  with  the  concurrence  of  Hon.  E.  F.,  justice  of  the  supreme 
court  for  county  judge,  as  the  case  may  be],  I  shall  proceed  to  impanel  a  jury  and 
make  mquest  to  determine  as  to  the  sanity  of  A.  B.,  lately  convicted  of  murder  at  a 
court  of  oyer  and  terminer  held  at  ,  ,  and  who  is  now  under  sentence 

of  death  in  the  jail  of  county,  on  the        day  of  ,188    ,        a  o'clock, 

M.,  at 

Dated 

C.  D.,  Sheriff  of  county. 
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No.  129. 

Id.  Oathto  Jaron. 

**  Ton  do  each  for  yourself  swear  that  you  will  well  and  truly  inquire  whether 
A.  B.,  the  prisoner  now  here,  be  of  sane  mind  or  no,  and  that  you  will  true  hiquest 
make  thereof,  according  to  the  evidence.    So  help  you  God." 


No.  130. 

Id.  Where  Juror  is  Challenged. 

"  Ton  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  touching' 
the  objection  or  challenge  to  you  as  a  juror.    So  help  you  God.** 


No.  131. 

Id.  To  Witness  where  Jaror  is  Challenged. 

**  You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  touching 
the  challenge  of  J.  K.,  a  juror.    So  help  you  God." 


No.  132. 

i  487.  Sobpcena  by  Distriot-Attomey. 

In  the  name  of  the  people  of  the  state  of  New  York 
To  G.  H. : 

You  are  commanded  that»  laving  aside  all  business,  to  be  and  appear  at  , 

in  the  ,  on  the         day  of  ,  188    ,  to  testify  and  give  evidence  upon 

an  in(][ueet  then  and  there  to  be  taken  before  C.  D.,  sheriff  of  said  county,  to  deter- 
mine whether  A.  B.,  a  prisoner  therein  confined  and  now  under  sentence  of  death,  be 
insane  or  no,  and  hereof  fail  not  at  your  peril. 

Dated 

D.  C.  H.,  District-Attorney,  county  of  . 


No.  133. 

Id.  Oath  to  Witness  on  Inquest. 

**  The  evidence  you  shall  give  touching  the  sanity  of  A.  B.,  the  prisoner  now  here^ 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.    So  help  you  GK)d.' 


No.  134. 

i  498.  Inquisition  as  to  Sanity  of  Prisonen. 
STATE  OP  NEW  YORK, )      . 

County  of  ,         ) 

Inquisition  taken  before  the  undersigned,  sheriff  of  county,  "^th  the  con- 

ciiiTence  of  and  by  order  of  Hon.  T.  R.  W.,  justice  of  the  supreme  court,  as  to  the 
sanity  of  A.  B.,  now  confined  in  the  jail  of  said  county  under  sentence  of  death,  at 
the  said  jail  upon  the  oaths  and  affirmations  of  J.  K.,  etc.,  twelve  qualified  persons 
of  said  county  summoned  by  me  to  inquire  as  to  the  sanity  of  the  said  A.  B. 

ITie  said  juroi-s  being  each  duly  sworn  and  charged  to  inquire  touching  the  sanity 
of  said  prisoner,  do,  upon  their  oaths  and  affirmations,  say  that  the  said  A.  B.  is  not 
of  sound  mind,  but  is  of  insane  mind  (as  the  case  may  be.) 

In  witness  whereof,  we,  the  said  sheriff,  as  well  as  the  Siud  jurors,  have  to  this 
inquisition  set  our  hands  and  seals  at  the  time  and  place  aforesaid. 

C.  D.,  Sheriff,  [l.  s.] 

Jurors. 
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Ko.  135. 

f  000.  Inquiry  into  Pregnancy  of  Female  Sentenced  to  Death. 

KoUoe  to  District-Attorney. 

To  D.  C.  H.,  diatrict-attomey,  county : 

8ir :  Take  notice  that  in  pursuance  of  6  500  of  the  Code  of  Criminal  Procedure, 
it  appearing  to  me  that  there  is  reasonable  ground  to  believe  that  A.  B.,  a  female 
convicted  of  murder  at  the  court  of  over  and  terminer,  held  at,  etc.,  and  now  in  the 
jail  of  this  county  under  sentence  of  death,  is  pregnant  and  quick  with  child,  I  shall 
proceed  to  impanel  a  fvurv  of  six  physicians  to  inquire  and  make  inquest  as  to  her 
pi'egnancy  at  m  the  » on  the        day  of  ,  18       ,  at       o'clock  in 

the  noon. 

Dated  , 

C.  D.,  Sheriff  of  county. 


Ko.  lae. 

Id.  SnbpoBna  of  Difitriot- Attorney. 

In  the  name  of  the  people  of  the  state  of  New  York : 
To  G.  H. : 

Tou  are  comnutnded  that  layinj^  all  business  aside,  you  be  and  appear  at  , 

in  the  ,  on  the        day  of  ,  18        ,  at         o'clock  in  the  noon,  to 

testify  and  ^ve  evidence  upon  an  inquest  then  and  there  to  be  taken  before  C.  D., 
sheriff  of  said  county,  to  determine  whether  A.  B.,  a  female  prisoner,  now  confined 
in  the  jail  of  said  county  under  sentence  of  death,  be  pregnant  or  quick  with  child 
or  no ;  and  hereof  fail  not  at  your  periL 

Dated  » 

D.  C.  H.,  District-Attomeyt  county. 


No.  137. 

^  Id.  Oath  to  Jorora. 

Tou  do  each  for  yourself  swear  that  you  will  well  and  truly  inquire  whether  A.  B., 
prisoner  now  before  you,  be  preffpant  or  quick  with  child  or  no,  and  that  you  wiU 
true  inquest  make  thereof  accoroing  to  the  evidence.    8o  help  you  God. 


No.  138. 

Id.  Oath  of  Challenged  Joror. 

You  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  touching  the 
objection  or  challenge  to  you  as  a  juror.     So  help  you  GKxi. 


No.  139. 

Id.  Oath  to  Witness  on  Challenge  to  Jnzor. 

Tou  shall  true  answers  make  to  such  questions  as  shall  be  put  to  you  touching  the 
challenge  of  J.  K.,  a  juror.    So  help  you  God. 


No.  140. 

Id.  Oatb  to  Witness  on  Inquest. 

The  evidence  you  shall  give  upon  this  inquest,  whether  A.  B.,  the  prisoner  now 
here,  be  pregnant  or  quick  with  child  or  not,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.    So  help  you  God. 


40  FORMa 


i  500.  Id.  InqoUitioii  as  toPregnmey. 

County  op  ,    y 


STATE  OF  NEW  YORK,  ^  „„ . 

SB  • 


Inquisition  taken  before  the  nndendgned,  sheriff  of  county,  at  ,  m. 

Bald  countv,  on  the        day  of  ,  18      ,  upon  the  oaths  and  affiiiDations  of  J.  K., 

&c.,  six  physicians  of  said  county  [or  as  the  case  may  be],  summoned  by  me  to 
inquire  whether  A.  B.,  a  female  prisoner  now  in  the  jaU  of  said  county,  under  sen- 
tence of  death,  be  pregnant  or  quick  with  child  or  no.  And  the  saia  jurors  each 
being  swora  and  chargfed  to  inquire  whether  the  said  A.  B.,  be  pregnant  or  quick 
with  child,  and  upon  their  oaths  and  affirmations  say  that  the  fiaid  A.  B.  is  now 
pregnant  and  quick  with  child  [or  as  the  case  may  be]. 

In  witness  whereof,  we,  the  said  sheriff,  as  well  as  the  said  iurors,  have  to  this 
inquisition  set  our  hands  and  seals  at  the  time  and  place  aforesaid. 
[l.  8.]    C.  D.,  Sheriff. 


{l.m!,}'^'^"-  [^«1 


No.  142. 


i  608.  Order  to  Bring  Defendant  Sentenced  to  Death  Before  the  General  Term 

or  Oyer  and  Terminer. 

SUPREME  COURT : 


Thb  Peoplb,  Etc., 
vs. 


} 


On  reading  and  filing  the  application  of  the  attomey-general  (or  district-attomey) 
in  the  above  entitled  action,  whereby  it  appears  that  ,  the  above  named 

defendant,  was  on  the  day  of  ,  188  ,  at  a  court  of  oyer  and  terminer,  held  in 
and  for  the  county  of         ,  at        ,  in  said  county,  before  Hon.  ,  justice  of  the 

supreme  court,  convicted  of  the  crime  of  murder  in  the  fii-st  degree,  and  was  thereui)on 
sentenced  to  the  punishment  of  death,  to  be  executed  on  the  day  of  ,  18  ,  and 
said  sentence  of  death  has  not  been  executed,  although  the  time  specified  thereby  has 
passed,  and  that  said  judgment  and  sentence  still  i*emain  in  full  force,  now  on  motion 
of  ,  attoniey-general  of  the  state  of  New  York  (or  ,  district-attomey),  it  is 

ordered,  that  ,  sheriff  of  county,  be  and  he  hereby  is  dii-ected  and  com- 

manded to  bnng"  and  produce  the  said  before  our  general  term  of  the  su- 

preme court  ^or  court  of  oyer  and  tenniner)  at  the  ,  on  the        day  of,  , 

18  ,  at  o  clock  M  ,  to  do  and  receive  what  shall  then  and  there  be  conbidei*ed 
and  adjudged  concerning  the  said 

Dated  .  (Signed)  T.  R.  W., 

Justice  Supreme  Court. 


So.  143. 

i  507.  Invitation  to  Certain  Officers,  etc.,  to  be  Present  at  Exeontion. 

Sir :    Pursuant  to  J  507  of  the  Code  of  Criminal  Procedure,  you  are  hereby  invited 
to  be  present  at  the  execution  of  A.  B.  at  the  jail  of  said  countv  in  the  of 

,  on  the  day  of  ,  188    ,  at  o'clock      m. 

C.  D.,  Sheriff. 
To  Hon.  D.  E.,  County  Judge,  etc. 


No.  144. 

i  60S.  Certificate  of  Bxecntion. 
STATE  OF  NEW  YORK,  ) 
County  OF  .         5^* 

I,  the  sheriff  of  the  county  of  ,  and  the  other  public  officers,  physicians  and 

citizens  whose  names  are  hereto  subscribed,  do  certify  that  A.  B.,  who  was  sentenced 
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"by  the  court  of  oyer  and  terminer  held  Jn  and  for  the  county  of  ,  on  the 

day  of  9 188    ,  to  be  executed  on  this  day  between  the  hours  of  o'clock 

in  the  morning  and  o'clock  in  the  afternoon,  was  at  the  time  mentioned,  in  pur> 

suance  of  the  said  sentence  executed  by  hanging  by  the  neck  until  he  was  dead  in 
the  jail  of  said  county ;  and  we  the  undersigned  do  certify  that  we  witnessed  the  said 
execution,  and  that  the  same  was  conducted  in  confoi'mity  to  the  provisions  of  law 
and  of  the  said  sentence. 

In  witness  whereof  we  have  at  the  said  jail  subscribed  our  names  hereto  this 
day  of  ,188    . 

(Signed.)  C.  D.,  Sheriff, 

£.  F.,  County  Judge, 
G.  H.,  Surrogate,  etc. 


SUPREME  COURT : 
Thb  Pboplb,  etc.. 


No.  145. 

ii  622-3.  Notice  of  Appeal  by  Deflendant. 


73S, 


.  } 


Gentleman : 

Take  notice  that  the  defendant  above-named  appeals  to  the  supreme  court,  at 
general  term  from  the  judgment  of  conviction  of  the  crime  of  rendered 

against  him,  by  the  court  of  ,  held  at  ,  in  and  for  the  county  of 

on  the  day  of  ,  18    . 

Yours,  etc., 

M.  C,  Attorney  for  Defendant. 
To  the  clerk  of  county,  and  to  D.  C.  H.  district-attorney  of  county. 


SUPREME  COURT: 

Thb  Pboplb,  etc., 
vs. 


No.  146. 

i  G24.  Notice  of  Appeal  by  People. 


} 


Grentlemen : 

Take  notice  that  the  people  of  the  state  of  New  York  appeal  to  the  supreme  court 
at  general  term  from  the  judgment  for  the  defendant  above-named  on  demurrer  (or 
as  the  case  may  be)  i*endered  by  the  court  of  ,  held  at  ,  in  and  for 

the  county  of  ,  on  the  day  of  ,  18        . 

Dated  ,  18 

D.  C.  H.,  District-Attorney,  county  of 
To  the  clerk  of  county,  and  to  defendant  (or  in  case  of  his  absence  from 

county,  M.  C,  his  counsel.) 


SUPREME  COURT: 
Thb  Pboplb,  &o. 

V8. 


No.  147. 

H  627-8.    Certiilcate  for  Stay  on  AppeaL 


} 


I,  the  undemgned,  a  justice  of  the  supreme  court  of  the  state  of  New  York,  da 
hereby  certify  that  in  my  opinion  there  is  reasonable  doubt  whether  the  judgment 
of  conviction  rendered  in  the  court  of  ,  held  at  ,  in  and  for  the  county 

of  ,  against  the  defendant  above-named,  for  the  crime  of  ,  should 

stand. 

Dated  ,  18 

T,  R.  W.,  Justice  of  Supreme  Court. 
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No.  148. 


SUPREME  COURT: 
Thb  Pboplk,  etc.,  Resp'dt, 


1535.    Kotioaof  Argnmentof  AppeaL 


vs. 


X 


Appr 

To  D.  C.  H.,  district-attorney : 

Sir :  Take  notice,  that  the  appeal  in  this  action  will  be  brought  on  for  argnment  at 
a  general  term  of  the  supreme  court  to  be  held  at  ,  in  ,  on  the 

day  of  ,  18        . 

Yours,  etc., 

M.  C,  Attorney  for  Appellant 


No.  149. 


i  654.   Bail  by  Police  Officers. 


We,  A.  B.,  defendant,  and  ,  residing  at  number  ,  in  , 

and  C.  D.,  residing  at  ,  hereby  jointly  and  severally  undertake  that  the  above 

A.  B.,  defendant,  shall  appear  and  answer  the  complaint  (describing  it  briefly) 
before  the  nlagistrate  be&re  whom  he  would  be  arraigned  if  not  bailed  on  tne 
day  of  ,  eighteen  hundred  and  ,  at  o*clock«  and  there 

remain  to  answer,  subject  to  any  oi-der  of  the  magistrate,  and  render  himself  in 
execution  thereof,  or  if  he  fail  to  perform  either  of  these  conditions,  then  he  will  pay 
to  the  people  of  the  state  of  New  zork  the  siun  of 


CoXJBTf 
OP 

County  op 

Thb  Peoplb       > 
against  $ 


} 


No.  150. 

i  660l   Order  of  Justice  as  to  Notice  to  be  Served  District- 
Attorney  of  Application  to  Bail. 


An  application  having  1)een  this  day  made  to  me  by  the  above-named  defendant 
for  his  admission  to  bail  upon  the  charge  of  ,  upon  which  he  has  been  held 

by  me,  ,  and  th6  said  defendant  having  shown  good  and  sufficient  reasons 

for  a  notice  of  less  than  two  days  to  the  district-attorney  of  his  application  for  admis- 
sion to  bail ; 

I  do  hei'eby  order  that  a  notice  of  be  served  on  the  district-attorney  of 

county  of  the  application  of  the  defendant  for  admission  to  bail  on  said 
charge. 

[Signattire,] 

Dated  Albany,  ,  188    . 


County  op 
I,  a 


Comw,        J^. 

justice  of  the 


No.  151. 

H  661»  662.  Certificate  Granting  Application  to  BaiL 


of  ,  do  hereby  certify  that  an  application 

was,  on  the        day  of  ,  188    ,  made  to  me  for  the  admission  to  bail  of 

,  held  by  me  to  answer  the  crime  of  ,  and  I  did  grant  the  said 

application  and  fix  the  sum  in  which  bail  may  be  taken  at  nundred  dol- 

lare,  with  suret 

Dated  at  the        of  ,  this        day  of  ,  188    . 
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No.  152. 

i  668.  Bail  Before  Indictment. 

An  order  having  been  made  on  the  day  of  ,  eighteen 

hundred  and  ,  by  A.  B.,  a  justice  of  the  peace  of  the  town  of 

''or  as  the  case  may  be],  that  C.  D.,  be  held  to  answer  uix)n  a  charg^  of  [stating 
briefly  the  nature  of  the  crime],  upon  which  he  has  been  admitted  to  bail  in  the  sum 
of  dollai-s. 

We»  C.  D.,  defendant,  [if  the  defendant  join  in  the  undertaking];  of  [statine^  his 
place  of  residence  and  occupation],  and  £.  F.,  and  G.  H.,  [statins'  place  of  I'esidence 
and  occupation]  surety  or  sureties  [as  case  may  be],  hereby  undertake,  jointly  and 
severally,  that  the  above-named  C.  D.,  shall  appear  and  answer  the  charge  mention- 
eil,  in  whatever  court  it  may  be  proeecute<l ;  and  shall  at  all  times  renaer  himself 
amenable  to  the  orders  and  process  of  the  court ;  and,  if  convicted,  shall  appear  for 
judgment,  and  render  himself  in  execution  thereof;  or  if  he  fall  to  perform  either  of 
these  conditions,  they  will  pay  to  the  people  of  the  state  of  New  York,  the  sum  of 
dollars  [inserting  the  sum  in  which  the  defendant  ia  admitted  to  bail]. 

[SigTtatiuire.] 


No.  153. 

• 

f  671.    Notice  of  Application  for  BaU  in  Cities. 
To  D.  C.  H.,  esq.,  district-attorney : 

Sir :  Take  notice,  that  upon  the  day  of  ,  18        ,  at  o'clock,     M., 

application  will  be  made  to  Hon.  ,  at  his  office  in  the  of  , 

to  admit  to  bail  ,  now  confined  in  the  county  jail  [or  as  the  case  may  be], 

on  a  charge  of  ,  and  that  the  following  persons  will  be  proposed  as  sure- 

ties, via.:  A.  B.,  merchant,  residing  at  ;  C.  D.,  physician,  residing  at 

That  the  said  A.  B.  is  the  owner  of  real  estate  in  the  of  ,  known  as 

No.  street,  in  said  ,  valued  at  dollars,  on  which  there  is  a 

mortgage  of  dollars  [or  no  incumbrance,  as  the  case  may  be]. 

That  the  said  C.  D.  is  the  owner  of  certain  bonds,  stock  [or  other  personal  prop- 
erty, describing  it],  valued  at  dollars,  and  there  are  no  judgments  against  him. 


Dated  ,  18 


M.  C,  Attorney  for  Deft. 


} 


No.  154. 

I  ff72.    Affidavit  of  Jostlfloation. 
CoUHTT  OP 

OP 

,  suret  to  the  foregoing  undertaking  of  bail,  being  sworn, 

says :  That  he  is  a  resident  of  and  holder  within  the  state  of  New  T^rk  and 

county  of  ,  and  is  worth  dollars  over  all  the  debts  and  liabilities  which 

he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  an  execution. 

Sworn  to  before  me,  this 
day  of  ,  188 


} 


COUBT, 
OP 

County  op 
Thb  Pboplb, 


.} 


No.  155. 

i  576.  Order  Allowing  or  DisaUowing  Bafl. 


DOPLB,  ^ 


I  do  hereby  the  bail  given  by  the  defendant  in  the  above  action  before  me» 

on  the  day  of  ,  188    . 

Dated  at  Albany,  this  day  of  ,  188    . 

[JSignatwre,] 
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No.  156. 

f  576.  Order  for  DUcbarge  on  Bail. 

To  the  sheriff  of  the  county  of  ,  [or,  in  the  city  and  county  of  New  York,  to 

the  keeper  of  the  city  piison  of  the  city  of  New  York] :  A.  B.,  who  is  detained  hy 
vou  on  a  commitment  to  answer  a  chai'ge  for  the  crime  of  [designating'  it  generally], 
naving  given  sufficient  bail  to  answer  the  same,  you  are  commanded  forthwith  to  dis- 
charge him  from  youi*  custody. 


No.  157. 

i  681.  Bail  alter  Indictment. 

An  indictment  having  been  found  on  the  day  of  ,  eighteen  hun- 

dred and  ,  in  the  court  of  sessions  of  the  county  of  Albany  [or  as  the  case  may 

be],  charging  A.  B.  with  the  crime  of  [designating  it  generally  J,  and  he  having  been 
duly  admit t<;d  to  \fAi\  in  the  sum  of  dollains. 

We,  A.  B.,  defendant  [if  the  defendant  join  in  the  undei-taking],  and  C.  D.,  surety 
or  sureties  [as  the  case  may  be],  of  [stating  bin  place  of  re^ideme  iiv.d  occupation], 
and  E.  F.,  of  [statinij;-  his  place  of  residence  and  occupation  [hei'eby  jointly  and 
Beverally,  undertake  that  the  above-named  A.  B.  shall  appeal*  and  answer  the 
indictment  above  mentioned,  in  whatever  coiii-t  it  may  be  prosecute<l,  and  shall  at 
all  times  i*ender  himself  amenable  to  the  oi*ders  and  prot^ess  of  the  court ;  and  if  con- 
victed, shall  appear  for  jnd^^ment,  and  i*ender  himself  in  execution  thereof;  oi*  if  he 
fails  to  perform  either  of  these  conditions,  that  we  will  pay  to  the  people  of  the  state  of 
New  York  the  sum  of  dollars  [inserting  the  sum  in  which  the  defendant 

is  admitted  to  bail.] 


.  No.  158. 

I  586.  Certificate  of  Deposit  Instead  of  BaiL 

Thb  Pboplb  op  thb  Statb  op  Nbw  York 

against 


} 


"Whereas,  heretofore  and  on  the  day  of  ,18    ,  an  order  was  made 

by  ,  admitting  the  alwve-named  aefendant  to  bail,  on  giving  an  under- 

taking in  the  sum  of  doIlai*s,  on  a  certain  charge  [or  indictment,  as  the 

ca^e  may  be],  of  [state  offence.*] 

This  is  to  certify  the  said  ,  defendant  above-named  has  deposited  with  me, 

this  day,  the  amount  of  doUai-s,  the  sum  mentioned  in  said  order,  as  security 

for  his  apiHjarance  pursuant  to  such  onler,  instead  of  the  said  undei*taking  of  bail 
pursuant  to  §  586  of  the*Code  of  Criminal  Procedure. 

Dated  ,  18      . 

A.  G.,  County  Treasurer, 

county. 


No.  159. 

i  590.  Certificate  of  Surrender  by  Principal  in  Exoneration 

or  Bail. 
Thb  Pboplk,  btc., 
vs. 


T  hereby  certify  that  the  defendant  above  named,  who  heretofore  g^ve  bail  on  his 
an*est  on  an  indictment  new  pending  against  him  for  burglary  I  or  as  the  case  may 
be),  has  thif  day  surrendered  himsell,  in  exoneration  of  his  said  bail  by  delivering 
himself  into  my  custody  togethei-  with  a  certified  copy  of  the  undertaking  of  bail  so 
given  as  aforesaid. 

Dated  ,  , 

J.  A.  H.,  Sheriff  of  County. 


FORMS. 
No.  160. 
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Id.  Certiflcate  of  Surrender  by  BaiL 


Teb  Peboplb  of  thb  Statb  of  New  Yobit,  ^ 

vs.  > 

•        • 

I  hereby  certify  and  acknowledge  that  ,  a  suretv  given  for  the  appeafance 

of  the  above-named  defendant  on  an  indictment  now  penomg  aeainst  him  for  bur- 
glary [or  as  the  case  may  be]  has  thia  day  surrendered  the  said  defendant  in  exoner- 
ation of  him  as  ball,  by  delivering  him  into  my  custody,  together  with  a  certified 
copy  of  the  imdertaking  of  bail  given  by  said  surety,  pursuant  to  {  690  of  the  Ckxle  of 
Oiminal  Procedure. 

J.  A.  H..  Sheriff  of  County. 

Dated 


No.  161. 


i  591.  Depatation  to  Arrest  Principal,  by  Swmty, 
Indorsed  on  Copy  Undurtakmg. 


Enow  all  men  by  these  presents  that  I,  of  ,  being  one  of  the  sureties 

mentioned  in  the  withir^copy  undei'taking  of  bail,  have  deputized,  authorized  and 
empowered,  and  by  these  pi-esenta  do  hei-eby  deputize,  authoiize,  and  empower  in 
my  place,  stead  ana  behalf  of  the  of  ,  at  any  place  within  the 

state  of  New  York  to  take,  arrest,  secure  and  surrender  to  the  sheriff  of  the  county 
of  ,  in  the  state  of  New  York,  the  defendant  named  in  the  within 

copy  undei'taking  in  exoneration  and  discharge  of  my  said  undertaking  as  bail  for 
said.  ,  in  the  cau^e  therein  menCioned,  and  to  employ  such  persons  and  assist- 

ants as  may  be  necessary  to  effect  such  purpose. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  day  of  18    . 

Signed, 

Executed  and  delivered  in  the  presence  of 

CD. 


No.  162. 


f  e06.  Bail  after  Be-arrest. 


An  order  having  been  made  on  the  day  of  eighteen  hundred 

and  by  the  court  of  [naming  the  court,]  that  A.  6.  be  admitted  to  bail  in  the 

sum  of  dollars,  in  an  action  pending  in  that  court  against  him  in  behalf  of  the 

people  of  the  state  of  New  York,  upon  an  [infoimation,  presentment,  indictment,  or 
appeal,  as  the  case  may  be.] 

We,  A.  B.,  defendant  [if  the  defendant  join  in  the  undertaking,]  and  C.  D.,  surety 
of  [stating  his  place  of  residence  and  occupation,]  and  E.  F.,  surety  of  [stating  his 
place  of  residence  and  occupation,]  hereby  jointly  and  severally,  undertake  that  the 
above-named  A.  B.  shall  appear  in  that  or  any  other  court  in  which  his  ap^arance 
may  be  lawfully  required,  upon  that  [information,  presentment  or  appeal,  as  the  case 
may  be]  and  shall  at  all  times  render  himself  amenable  to  its  orders  and  process,  and 
apx)ear  for  judgment  and  surrender  himself  in  execution  thereof ;  or  if  he  fail  to  per^ 
form  either  of  these  conditions,  that  we  will  pay  to  the  people  of  the  state  of  New 
York  the  sum  of  dollars,  [inserting  the  sum  in  which  the  defendant  is  admit- 

ted to  bail.] 


No.  163. 

i  606.  Jastice's  Criminal  Sabpcena. 

In  the  name  of  the  people  of  the  state  of  New  York : 

To 

You  are  hereby  commanded  to  appear  before  the  imdersigned  ,  a  lustice 

of  the  peace  of  the  of  ,  at        office  in  said  on  the 
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day  of  f  188    ,  at        o'clock         M.,  as  a  witnees  in  a  crimmal  action  prose- 

cuted by  the  people  of  the  state  of  New  York  a^iainst 


Dated  at  the        of  ,  coiinty  of  ,  N.  Y., 

this  day  of  ,  188    . 


} 


[Signatwre,] 


To 


No.  164. 


In  the  name  of  the  people  of  the  state  of  New  York : 


f  609.  SabpoBna— Grand  Jury. 


You  are  hereby  commanded  to  appear  before  the  grand  jury  of  the  county  of 
,  at  the  court  house  in  the  of  ,  county  of  ,  New  York,  on 

the  day  of  ,  188    ,  at  o*clock  M.,  as  a  witness  in  a  criminal 

action  prosecuted  by  the  people  of  the  state  of  New  York  against 


Dated  at  the        of 
this  day  of 


f  county  of 
,188  . 


,  N.  Y., 


Or  by  order  of  the  court, 

Clerk, 


}  ■ 


IHsMct  Attorney. 


No.  165. 


Thb  Pboflb 

V8, 


} 


COURT, 


Id.  Proof  of  Serrioe. 


I  hereby  certify  that  I  served  the  within  subpoena  upon  the  following  witnesses 
therein  named,  viz. : 

at  ,  in  the  of  county,  N.  Y.,  on  the  day  of  « 

188    ,  by  showing  sfdd  subpoena  to  said  witnesses  and  to  each  of  them,  and  delivering 
a  copy  thereof  to  h    personally. 

Dated  this         day  of       ,188   • 


No.  166. 

f  OS,  SabpoBna. 
In  the  name  of  the  people  of  the  state  of  New  York : 

To  A.  B. : 

You  are  commanded  to  appear  before  C  D,,  a  justice  of  the  peace  of  the  town  of 

,  [or  **  the  grana  jury  of  the  county  of  ,"  or  the  court  of  sessions 

of  the  county  of  ,  or  as  the  case  may  be,]  at  [naming  the  place,]  on  [stating 

the  day  and  hour,]  as  a  witness  in  a  cnminal  action  prosecuted  by  the  people  of  the 

state  of  New  York,  against  E.  F.* 

Dateil  at  the  town  of  ,  [as  the  case  may  be,]  the        day  of  ,  18    . 

**G.  H.,  justice  of  the  peace,"  [or  "I.  K.,  district  attorney,"  or  "By  order  of  the 
court,  L.  M.,  clerk,  as  the  case  may  be.] 


No.  167. 

S  613.  Sabpccna  daces  teeam. 
And  you  are  required  also,  to  bring  with  you  the  following,  [desciibing  intelligibly 
the  books,  papers  or  documents  required.] 
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No.  168. 

h  614-15.  Betam  of  Service  of  Sabpoena. 
county  of  *  ss  r 

I  do  hereby  certify  and  return  that  I  did,  on  the  day  of  188    ,  at  the 

of  ,  N.  Y.y  serve  the  within  subpcena  on  therein  nam^  by 

delivering  it,  or  a  copy  thereof,  or  by  showing  it  to  said  personally. 

Dcted  ,this  day  of  ,188    . 


No.  160. 

h  619.  Warrant  of  Attachment  Against  Witness. 

The  people  of  the  state  of  New  York  to  the  sheriff  of  the  county  of  ,  greeting : 

We  command  you  that  you  attach  -  ,  and  brinff  him  forthwith 

[l.  8.]     before  our  court  of  oyer  and  terminer  [or  court  of  sessions],  held  in  and  for 
our  county  of  at  to  answer  unto  us  for  certain  trespasses  and  con- 

tempts against  us  in  not  obeying  our  writ  of  subpcena,  conunanding  him  to  appear  on 
,  before  said  our  court  [or  in  not  appearing  in  pursuance  of  his  recogni- 
zance] to  testify  on  an  indictment  thei-e  to  be  tried  against  on  the 
part  of  the  people  [or  defendant],  and  you  are  further  commanded  to  detain  him  in 
your  custody  until  he  shall  be  discharged  by  our  said  court ;  and  have  you  then  and 
there  this  writ 
Witness,            ,  justice  of  the  supreme  court  [or  county  judge]  of  said  county,  at 
f  in           m  said  county,  the         day  of           ,  18    •                          , 

J.  L.,  Clerk. 
D.  C.  H.,  District-Attorney, 

or 
L.  M.,  Attorney  for  defendant. 
Endorsed :    Allowed  this        day  of  ,  18    . 

T.  R.  W.,  Justice  Supreme  Ck)urt. 


No.  170. 

i  664.  Compromise  of  Crimes.    Acknowledgment  of  Satisfkction. 
county  of  ,  ss : 

I,  A.  B.,  of  ,  do  hereby  acknowledfipe  to  have  received  of  C.  D.,  of  , 

the  sum  of  dollars  in  full  satisfaction  for  the  injury  and  damage  done  to  me  at 

the  said  on  the  day  of  >  18    ,  by  the  said  C.  D.,  in  assaulting  and 

beating  me  (or  as  the  case  may  be),  and  for  which  offense  I  made  complaint  on  oath 
on  the        day  of  ,  18    ,  to  ,  police  justice,  and  which  said  complaint  is 

now  pending  and  undetermined  (or  an  indictment  having  been  found  against  the  said 
C.  D.  thereon  on  the        day  of  ,  18    ,  in  the  court  of  in  and  for 

county),  and  I  demre  that  no  farther  proceeding  be  had  thereon  against  the  said  C.  D. 

A.B. 

Add  acknowledgment. 


No.  171. 

Id.  Order  for  Compromise. 

COURT  OF  ,  COUNTY  OP 

Thb  Pboplb  of  thb  Statb  of  Nbw  York, 

CD. 

On  reading  and  filing  the  acknowledgment  of  satisfiiction  executed  by  A.  B.  for  the 
injury  and  cmmage  done  to  him  by  C.  D.,  indicted  for  ,  a  misdemeanor, 

which  indictment  is  now  pending  in  this  coui*t,  and  on  motion  of  the  defendant  it  is 
ordered  that  on  payment  of  dollars,  costs  incurred  (if  the  court  so  direct)  that 


} 
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all  proceedings  be  stayed  npon  the  prosecution  of  such  indictment,  and  the  de- 
fendant discharged  therefrom. 

(Signed),  W.  L.  L.,  Justice  Supreme  Court 


No.  172. 

i  676.  Snmmons  against  Corporation. 

The  snmmons  must  be  in  substantially  the  following  form : 
Count V  of  AUxiny,  [or  as  the  case  may  be.] 

In  the  name  of  the  people  of  the  stiEUe  of  New  York :  To  the  [naming  the  corpor- 
ation]. 

You  are  hereby  summoned  to  appear  before  me,  at  ^naming  the  place],  on  [speci- 
fying the  day  and  hour],  to  answer  a  charge  made  agamst  you,  upon  the  infomatitM 
of  A,  B.ffor  [designating  the  offense,  generally]. 

Dated  at  the  city  [or  town]  of  ,  the        day  of  ,  18    . 

Q.  H.t  Justice  of  the  peace. 

[or  as  the  case  may  be]. 

county,  ss : 

being  duly  sworn  says,  that  on  the        day  of  ,  188    ,  at 

in  the  county  of  state  of  New  York,  he  served  the  within  stunmons  npon 

president  or  other  head  of  the  corporation,  or  on  the  secretary,  cashier  or  managing 
ag-ent  thereof^  by  delivering  a  true  copy  thereof  to»  and  leaving  the  same  perscmally 
with,  said 


Subscribed  and  sworn  to  before  ) 
me,  this        day  of        188    .  5 


JutUoe, 


CoUBTt 

County  op 
Tub  Pboplb 


} 


No.  ITS. 

M67B,679l 


} 


I  hereby  certify  that  there  is  sufficient  cause  to  believe  the  above-named 

defendant  guilty  of  the  offense  charged. 

[/Sfignature,] 


>ss: 


No.  174. 

i  706.    Venire— CriminaL— Special  SeaaionB. 
STATE  OP  NEW  YORK : 
County  of 

OF 

The  people  of  the  state  of  New  York  : 
To  any  constable  of  the  county  of  ,  greeting : 

You  ai*e  hereby  cotnmandea  to  summon  ^oelve  good  and  lawM  men  in  the 
of  1  in  said  county,  qualified  to  serve  as  jurors,  and  not  exempt  from  such 

sei'vice  by  law,  and  who  shall  be  in  no  wise  of  kin  either  to  ,  the  com- 

plainant, or  to  ,  the  defendant,  to  be  and  appear  before  the  onder- 

si^ned,  at  office  ,  in  the  of  ,  in  said  county,  on  the 

day  ,188    ,  at  o'clock  in  the  noon,  to  make  a  jury  for  the  trial  of 

said  ,  charged  with  the  offense  of  .    And  have  you  then  and 

th(*re  this  oitler,  with  a  certified  list  of  the  persons  you  shall  have  summoned 
annexed  to  the  same. 

Witness  my  hand,  at  the  said  of  ,  > 

this  day  of  ,  188  f 

[Signature,] 
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I  hereby  certify  that  by  virtue  of  the  within  venire,  I  have  personally  summoned 
the  following'  persons  named  below  to  attend  as  herein  prescribed  as  jurors  to  try 
the  offense  mentioned  within,  viz. : 

Dated  this  day  of  ,  188 

Constable, 
To  ,  Esq.,  Justice. 


Xo.  176. 

$711.    Oath  to  Jury. 

You  do  swear  [or  you  do  solemnly  affirm,  as  the  case  may  be],  that  you  will  well 
and  truly  try  this  issue,  between  the  people  of  the  state  of  New  TorK  and  A.  B., 
the  defendant,  and  a  true  verdict  give,  according  to  the  evidence. 


No.  176. 

$718.    Oath  of  Officers. 

You  do  swear  that  you  will  keep  this  jury  together  in  some  private  and  convenient 
place,  without  food  or  drink,  except  bi*ead  and  water,  unless  otherwise  ordered  by 
the  couH ;  that  you  will  not  permit  any  ];>erson  to  speak  to  or  communicate  witn 
them,  nor  do  so  yourself,  unless  it  be  to  ask  them  if  they  have  agreed  upon  a  ver- 
dict ;  and  that  you  will  return  them  into  court  when  they  have  so  agreed,  or  when 
ordered  by  the  court. 


No.  177. 

$$  717, 718.    Jadgment  of  Court  of  Special  Sessions. 

Court  ,  > 

City  ob  toww  of  ,  coukty  op  . ) 

The  Pboplb  of  thb  Statb  of  Nbw  York, 

against  \Judginent,  188 


■ 


The  defendant  was  this  day  convicted,  on  a  trial  by  the  court  or  a  jury,  or  on  a 
plea  of  guilty  of  the  offense  of  ,  and  the  court  sentenced  h        to  imprison- 

ment in  the  of  this  county,  days,  and  pay  a  fine  of  dollars, 

and  be  imprisoned  until  paid,  not  exceeding  days. 

\8ignatm.reJ] 


No.  178. 

H  721, 722.    RecordofConrictioii— Special  Sessions.— Plea  Of 

Guilty.— Trial  by  Coart. 

COURT,  COUNTY  OF 

Thb  Pboplb  of  thb  Statb  of  New  York,  * 

against  > 

The  above-named  having  been  brought  before  me,  ,  a 

justice  of  the  of  ,  charged  with  ,    ,  and  having  requested 

to  be  tried  by  a  court  of  special  sessions  ;  and  the  above-named  ha>dng 

been  thereupon  duly  convicted  upon  a  plea  of  guilty ; 

I  have  adjudged  that  he  be  imprisoned  in  the  of  the  ,  of  , 

days,  and  pay  a  fine  of  dolhuns,  and  be  imprisoned  imtii  it  t>e  paidj^not 

exceeding  days. 

Dated  at  the  of  ,  the        day  of  ,  188    . 

{f'Ugnature.l 

4 
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No.  179. 

i  721.  Record  of  Conviction— Special  SeBsions.— Plea  of  Not  Guilty. 
Court, 

OP 
CODHTT  OF 

188 
Thb  Pboplb  of  thb  Statb  of  Nbw  York, 

vs. 


} 


} 


The  above-named  ,  having  been  bi'ou^ht  before  me,  ,  a 

justice  of  the  of  ,  charged  with  ,  and  haying  requested 

to  be  tried  by  a  court  of  Bi)e€ial  sessions ;  and  the  above-named  ,  navinc^ 

thei-euix>n  pleaded  not  giulty,  and  demande<l  or  failed  to  demand  a  jury  trial,  and 
having  been  thereupon  duly  tried  and  upon  such  tidal  duly  conWcted : 

I  have  adjadged  that  he  be  imprisoned  in  the  of  the  coimty  of        ,        days, 

and  pay  a  mie  of  dollars,  and  be  imprisoned  until  it  be  paid,  not  exceeding 

days. 

Dated  at  the  of  ,  the        day  of  ,  188    . 

[Signature.] 


} 


No.  180. 

§721.  Certillcate  of  Conviotion.    Plea  of  Guilty. 
Court  of  special  sessions  or  police  court : 
County  of  Albany,  town  of  Berne  [or  as  the  case  may  be]. 

Thb  Pboplb  of  thb  Statb  of  Nbw  York, 

against 
A.  B. 

January  1, 18 

The  above-named  A.  B.,  having  been  brought  befoi*e  C.  D.,  justice  of  special 
sessions,  justices  of  the  peace  [or  other  magistrate,  as  the  case  may  be],  or  police 
justice,  01  the  town  [or  city  or  village]  of  [as  the  case  may  be],  charged  with  [briefly 
designating  the  offense],  and  havinjjf  thereui)on  pleaded  guilty  or  not  guilty  [as  the 
case  may  be],  and  demanded  [or  failed  to  demand,  as  the  case  may  be],  a  jury,  and 
having  been  thereupon  duly  tried,  and  upon  such  trial  duly  convicted.  It  is 
adjudged  that  he  be  imprisoned  in  the  jail  of  this  county,  days  fur  pay  a  fine 

of  dollars,  and  be  imprisoned  until  it  be  paid,  not  exceeding  days,  or  both, 

as  the  case  may  be.  ] 

Dated  at  the  town  [or  city]  of  ,  the        day  of  ,  eighteen  hundred  and 

C.  D., 

Justice  of  the  peace  or  jK)lice  justice  or  other  magistrate  [as  the  case  may  be]  of  the 
town  [or  city]  of  [as  the  case  may  be. 


No.  181. 

i  721.  Warrant  to  Commit  a  Child  under  Sixteen  Years.    Plea,  Not  Guilty. 

court,  county  of  ,  ss  : 

In  the  name  of  the  people  of  the  state  of  New  York  : 
To  any  sheriff,  constabje,  marshal,  or  policeman  in  the  county  of  ,  and  to  the 

Bux^rintendent  of  the  House  of  Refuge        for  the  reformation  of  juvenile  delin- 
quents in  the  city  of  New  York,  gi*eeting : 
Whereas,  on  the  day  of  ,188     ,  was  brought  before  me, 

,  a  justice  in  and  for  the  and  county  of  ,  chai-^iped 

on  the  oath  of  ,  which  oath  was  believed  by  me,  the  said  justice,  with, 

on  this  present  day,  at  the  of 
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And  whereas  the  said  justice,  immediately  and  befrre  any  farther  proceedings 
were  had,  informed  the  said  of  the  charge  against  him,  and  of  his 

right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  chai*ge  was 
then  and  there  distinctly  read  and  stated  to  the  said  ,  who  then  and  there 

pleaded  not  guilty  thei*eto,  who  was  then  and  there  tried  upon  the  said  charge  by  the 
said  justice,  who  did  therenpon  heai*  testimony  on  oath  m  supix>rt  of  said  chai'ge 
and  defense  thereof,  on  behalf  of  said  person. 

And  whei*eas  the  said  testimony  was  given  and  evidence  was  had  in  the  presence 
and  hearing  of  the  said  ,  he    ,  the  said  having  previously  thereto  been 

allowed  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereas  it  was  ascertained  by  the  said  justice  that  said  was  years 

old  on  the        day  of  ,  188     . 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  the 
said  was  guilty  of  the  afoi*esaid  charge  and  offense,  and  the  said 

was  thereupon  convicted  of  the  charge  and  offense  aforesaid ;  and  it  was  ad- 
judged and  determined  by  me  that  the  said  should  be  committed  to  and 
contine<i  in  the  House  of  Refuge  for  the  i-eformation  of  juvenile  delinquents,  in  the 
city  of  New  York,  until  he  should  be  thence  discharged  according  to  law. 

Now,  thei-efore,  you,  the  said  sheriff,  constable,  mai'shal  or  policeman,  are  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody  of  the  said 
superintendent.     And    you,  the  said   superintendant,   are  herel)y  commanded  to 
receive  the  said                      into  your  custody,  in  the  said  House  of  Refuge,  and 
and  safely  keep  until  he  shall  be  thence  discharged  according  to  law. 

Qiven  imder  my  hand,  at  the  of  aforesaid,  this        day  of  ,  188    . 

[Signature,]   , 


No.  182. 

S  722.  Warrant  to  Commit  Child  under  the  Age  of 
Sixteen  Years.    Plea  of  Gnilty. 

court,  county  of  ,  ss : 

In  the  name  of  the  people  of  the  state  of  New  York  : 
To  any  sheriff,   constable,  marshal  or  policeman  of  the  county  of  Albany,  and  to 
the  superintendent  of  the  House  of  Refuge  for  the  reformation  of  juvenile  delin- 
quents in  the  city  of  New  York,  greeting : 

Whereas,  on  the  day  of  ,    188    ,  was  brought  before  me, 

,a       justice        in  and  for  the  and  county  of  ,  charged  on  the 

oath  of  which  oath  was  believed  by  me,  the  said  justice,  with,  on  this 

present  day,  at  the  of  . 

And,  whereas,  the  said  justice  inunediately  and  before  any  further  proceedings 
were  had,  informed  the  said  of  the  charge  against  h    and  of  h    right  to  the 

aid  of  counsel  in  every  stage  of  pi-oceedings,  and  the  said  charge  was  then  and  there 
distinctly  read  and  stated  to  the  said  ,  and  he,  the  said  was 

given  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And.  whei-eas,  he,  the  said  did  then  and  there  plead  gnilty  to  the  said 

charge. 

And,  whei*eas,  it  was  ascertained  by  the  said  justice  that  said  was 

years  old  on  the  day  of  ,  188     . 

And  whei*eupon  the  said  justice  did  thereupon  adjudg4  and  determine  that  the  said 
was  guilty  of  the  aforesaid  charge  and  offense,  and  the  said 
was  thereupon  convicted  of  the  charge  and  offense  aforesidd,  and  it  was  adjudged 
and  determined  by  me  that  the  said  should  be  committed  to,  and  con- 

fined in,  the  House  of  Refuge  for  the  reformation  of  juvenile  delinquents,  in  the  city 
of  New  York,  until  he  should  be  thence  discharged  according  to  law. 

Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  are  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody  of 
the  said  sui)erintendent.     And  you,  the  said  supenntendent,  are  hereby  commanded 
to  receive  the  said                          into  your  custody,  in  the  House  of  Refuge,  and  h 
there  safely  keep  until  he  shall  be  thence  discharged  according  to  law. 

GKven  under  my  hand,  at  the  of  aforesaid,  this        day  of  ,  188    . 

[SigruUure.] 
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No.  183. 

COUBT  > 

CODWTY  OF  ) 


i  734.  Commitment  to  Special  Seaaions. 


Thk  Pkoplb 


■} 


The  sheriff  of  the  county  of  is  required  to  receive  and  detain 

who  stands  charged  before  me  for  to  answer  the  charge  before  a  oourt  of 

special  sessions,  to  be  held  in  the  of 

« 

Dated  at  the  of  ,  the  day  of  188    , 

[Signature,] 


No.  184. 

f73S    Bail  to  Special  Sessions. 

A.  B.,  ha\'ing'  been  duly  charged  before  C.  D.,  a  justice  of  the  peace  in  the  town 
[or  city]  of  ,  [as  the  case  niay  be]  with  the  offense  of  [designating  the 

offence  generally].  We  undertake  jointly  and  severally  that  he  shall  appear  thereon 
fi*om  time  to  time,  until  judgment,  at  a  court  of  special  sessions  in  the  town,  or  village 
[or  city]  of  ,  [as  the  case  may  be]  competent  to  try  the  case,  or  that  we 

will  pay  to  the  county  of  [naming  the  county  in  which  the  court  is  held] 

the  sum  of  dollars,  [inserting  the  sum  fixed  by  the  magistrate]. 

Dated  at  the  town  [or  city]  of  [as  the  case  may  be]. 


No.  185. 

i  774.  Oath  to  Foreman  of  Coroner's  Jury. 

**Tou  do  swear  that  you  will  well  and  truly  inquire  how  and  in  what  manner  and 
when  and  where,  the  person  lying  hei*e  (or  whose  body  you  have  just  viewed,  as  the 
case  may  be),  came  to  his  death  (or  was  wounded)  and  who  such  person  was  and  into 
all  the  circumstances  attendmg  such  death  (or  wounding),  and  by  whom  the  same 
was  produced ;  and  that  you  will  make  a  true  in<juisition  thereof,  according  to  the 
evidence  offered  to  you,  or  arising,  from  the  investigation  of  the  body.  So  help  you 
God." 


No.  186. 

Id.  Oath  to  Jurors. 

The  same  oath  which  tne  foreman  of  this  inquest  hath  on  his  part  taken, 

you  and  each  of  you  do  now  take,  and  shall  well  and  ti*uly  observe  and  keep  on 
your  part.    So  help  you  GK)d. 

No.  187. 

Id.  Oath  to  Witneaa 

The  evidence  you  shall  g^ve  upon  the  inquest  touching  the  death  (or  wounding)  of 
,  (or  of  the  person  whose  body  has  been  viewed)  shall  oe  the  truth,  the 
whole  truth  and  nothing  out  the  truth.    So  help  you  GkxL 


No.  188. 

i  775.  Sabpcsna  by  Coroner. 

In  the  name  of  the  people  of  the  state  of  New  York : 
To 

We  command  you  and  each  of  you,  that  all  business  and  excuses  being  laid  aside, 
you  be  and  appear  before  the  undersigned,  one  of  the  coroners  of  the  county  of 
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,  at  on  this  day  of  18    ,  at  o'clock  in  the 

noon  (or  forthwith),  to  testify  upon  an  inquest  then  and  there  to  be  had  upon 
the  body  of  deceasedt  (or  upon  the  body  of  a  person  whose  name  is  un- 

known), and  hereof  fail  not  at  your  peril. 

Witness  the  hand  of  said  coroner  this  day  of  ,  18    . 

P.  L.,  Coroner. 


No.  180. 

f  776.  Attachment  by  Coroner  AgalnBt  Witneas. 

The  people  of  the  state  of  New  York  to  the  sheriff  of  the  county  of  ,  greeting : 

We  command  you  that  you  attach  and  bring  him  before  the  undei*8igned, 

one  of  the  coroners  of  said  county,  at  in  said  county,  forthwith  to  testify  upon 

a  certain  inquest  (as  set  forth  in  the  subpoena)  and  also  to  answer  all  such  matters  as 
shall  be  objected  against  him,  for  that  he,  having  been  duly  subpoenaed  to  attend 
upon  such  inquest  has  refosed  or  neglected  to  attend  in  conformity  to  such  subpcena, 
and  have  you  then  and  there  this  writ. 

Witness  the  hand  of  the  said  coroner  this        day  of  •  18    • 

P.  L.,  Coroner, 


No.  100. 

f  777.  Coroner's  Inquest. 
STATE  OP  NEW  YORK : 
County  op 

OP 


>ss: 


At  an  inquest  indented  and  taken  this        day  of  in  the  year  of  our  Lord  one 

thonnand  eight  hundred  and  eighty  «  for  the  i)eople  of  the  state  of  New  York, 

in  the  of  ,  in  said  county,  before  ,  one  of  the  coroners  of 

said  county,  on  view  of  the  body  of  ,  then  and  there  lying  dead  upon 

the  oath  or  good  and 

lawful  men  of  said  coimty,  who  being  sworn  and  charged  to  inquire  how  and  after 
what  manner  the  said  came  to  deatl^  do  say,  upon  oath  aforesaid, 

that  came  to  death  by 


No.  101. 

i  778.  Testimony  taken  by  Coroners*  Deposltioii. 
county  of  ,  ss : 

Examination  of  witnesses  produced,  sworn  and  examined  on  the        day  of  » 

18    ,  before  one  ot  the  coroners  of  the  said  county  and  jurors,  good 

and  lawful  men  of  the  said  county  duly  summoned  and  sworn  by  the  said  coroner  to 
inquire  how  and  in  what  manner,  and  when  and  where  (or  person 

unknown)  came  to  his  death  (or  was  wounded)  and  who  such  ];>erson  was,  and  into 
all  the  cireumstances  attending  such  death  (or  wounding)  and  to  make  true  inquisi- 
tion, according  to  the  evidence,  arising  frona  the  investigation  of  the  body. 

G.  H.  being  produced  and  duly  sworn  and  examined  testifies  and  says  that  (^ve 
testimony  in  full). 

(Signed)  G.  H. 

Subscribed  and  sworn  to  before  me,  ) 

this  day  of  ,  18     .  ) 

P.  L.,  Coroner. 

I  do  hereby  certify  that  the  foregoing  testimony  of  the  several  witnesses  appearing 
upon  the  foregoing  inquest  was  reduced  to  writing  by  me,  and  that  the  said  testimony 
is  the  whole  of  the  testimony  taken  on  such  inquest,  and  that  the  same  is  correctly 
stated  as  g^ven  by  the  witnesses  respectively. 

P.  L.,  Coroner. 
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Ko.  192. 

§781.  Coroner's  WanaoL 

County  of  Albany  [or  aa  the  case  may  be]. 

,  In  the  name  of  the  i)eople  of  th«  state  of  New  York : 
"  To  any  jM^ace  officer  in  this  state : 

An  inquisition  having  been  this  day  found  by  a  coroner's  jury,  before  me,  stating 
that  A.  A.  has  come  to  his  death  by  the  act  of  C.  D.  by  criminal  means  [or  as  the  case 
may  be,  as  found  by  the  inquisition]. 

You  are  therefore  commanded  forthwith  to  arrest  the  above-named  C.  D.  and  take 
him  before  the  nearest  and  most  accessible  magistrate  in  this  county. 

Dated  at  the  city  of  Albany  [or  as  the  case  may  be]  the        day  of  ,  eighteen 

hundred  and 

E.  P., 
Coroner  of  the  county  of  Albany, 
[or  as  Uie  case  may  be]. 

No.  103. 

i  788.  Coroner's  Statement  to  Soperviaort. 

Statement  and  inventory  of  all  moneys  and  other^ valuable  things  found  with  or 
upon  all  persons  on  whom  inquests  have  been  held  by  and  before  the  undersigned, 
one  of  the  coroners  in  and  for  the  county  of  ,  for  and  during  the  year  com- 

mencing on  the        day  of  ,  18      . 


Upon  whom  foand. 

Articles  fonnd. 

Disposition  thereof! 

A.  B.,  etc. 

Enumerate  property. 

Delivered  to  county  treasurer,  etc. 

[Signed]  P.  L.,  Coroner. 

county  of  *  ss : 

P.  L.,  one  of  the  coroners  of  said  county,  being  duly  sworn,  says :  That  the  fore- 
going statement  and  inventory  is  in  all  respects  just  and  true  to  the  best  of  his 
knowledge  and  belief,  and  that  the  moneys  and  other  articles  therein  mentioned 
have  been  delivered  to  the  treasurer  of  county,  and  to  the  legal  representative 

of  the  persons  therein  mentioned  as  therein  stated. 

P.  L.,  Coroner. 
Subscribed,  sworn  to  before  ) 
me,  ,  18     .      3 

H.  R.,  Notary  Public 


Xo.  194. 

i  793,  Bnbd.  1.  Information  for  Search  Warrant 
county  of  ,  ss : 

being  duly  sworn,  says :    That  he  resides  in  ;  that  the  following 

property  has  been  stolen  or  embezzled  from  ,  at  ; 

that  is  the  owner  thereof;  that  said  property  has  been  stolen  by  , 

and  is  now  in  his  possession,  or  the  possession  of  ,  at  the 

of  aforesaid,  or  is  concealed  in  ,  in  said  of  ;  that  the 

facts  upon  which  this  affidavit  is  based  ai'e  as  follows : 

Subscribed  and  sworn  to  before  me, ) 
this       day  of  ,  188    .  5 


No.  195. 

f  792,  Subd.  2.  Information  for  Search  WanramL 
county  of  ,  ss  : 

being  duly  swom,  says :    That  he  resides  in  ;  that  the  following 
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im>perty  has  been  used  as  the  means  of  committing  a  felony  by  » 

at  ,  or  is  in  the  possession  of  at  or  is  concealed  in 

,  in  ;  that  the  facts  upon  which  this  affidavit  is  based  are  as  foUows : 

Subscribed  and  sworn  to  before  me,  \ 
this        day  of  ,  188    .  f 


No.  196. 

§797.  Search  Warrant 

Oounty  of  Albany  [or  as  the  case  may  be]. 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  peace  officer  of  the  county  of  Albany  [or  as  the  case  may  be] :  Proof  by 
affidavit  having  been  this  day  made  before  me,  by  [naming  every  person  whose 
affidavit  has  been  taken],  that  [stating  the  particular  ^"ounds  of  the  application, 
according  to  section  seven  hundred  and  ninety-two,  or  if  the  affidavit  be  not  posi- 
tive "  that  there  is  pi*()bable  cause  for  lielieviug  that,"  stating  the  gi'ound  of  the  appli- 
cation in  the  same  manner]. 

Tou  are  therefore  commanded  in  the  day  time  [or  at  any  time  of  the  day  or  ni^t, 
as  the  case  may  be,  according  to  section  eight  hundred  and  one],  to  make  immediate 
search  on  the  person  of  CD.  [or  *' in  the  building  situated,"  desciibing  it,  or  any 
other  place  to  be  seai*ched,  with  reasonable  pai*ticularitv,  as  the  case  mav  be],  for 
the  following  property  [describing  it  with  treasonable  particularitv] :  and  if  you  find 
the  same,  or  any  imrt  thereof,  to  bring  it  forthwith  befora  me  at  [stating  the  place]. 

Dated  at  the  city  of  Albany  [or  as  the  case  may  be],  the  day  of  , 

eighteen  hundred 

E,  P., 
Justice  of  the  peace  of  the  city  [or  town]  of  [or  as  the  case  may  be]. 


No.  197. 

i  803.  Receipt  for  Property  taken  nnder  a 
search  Warrant. 

I,  ,  a  peace  officer  of  the  ,  have  taken  under  a  search  warrant 

issued  by  ,  a         justice  of  the  of  ,  from  , 

from  whom  it  was  taken  or  m  whose  possession  it  was  found,  or  from  in  the 

said  of  ,  where  the  property  hereinafter  described  was  found,  no  per- 

son being  there,  the  following  described  property  : 

[Signature,] 


No.  198. 

i  805.  Betnm  of  Search  Warrant 

I  have  executed  the  within  search  warrant,  as  I  am  within  commanded,  by  mak- 
ing diligent  search  in  the  place  designated  in  the  said  warrant  for  the  foods  therein 
described,  but  cannot  find  the  said  goods  or  any  part  hereof  [or  find  tne  goods  de- 
scribed in  the  inventory  returned  herewith  and  none  other]. 

A.  B.,  Peace  officer. 


No.  199. 

H  805,  806.  Inventory  and  Affidavits  thereto  of 
Property  taken  ander  Search  Warrant. 

Inventory  of  property  taken  by  the  undersigned,  under  and  pursuant  to  the  an- 
nexed wan*ant,  made  publicly  and  in  the  presence  of  ,  from  whose  possession 
it  was  taken,  and  of               ,  the  applicant  for  the  warrant. 

Dated  ,  ,  188    . 

[Signature,] 
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I,  ,  the  peace  officer  by  whom  the  annexed  warrant  waa  executed,  do  swear 

that  the  above  inventory  contains  a  true  and  detailed  account  of  all  the  propei-ty 
taken  by  me  on  the  wari-ant. 

Taken,  subscribed  and  sworn  to,  this  ) 
day  of  ,  188    .  3 


No.  200. 

ff  827-685.  Beqnisitionfl. 

STATE  OP  NEW  YORK,         ) 
ExBCunvB  Dbpartmkxt.  > 

The  following  are  the  regfulations  adopted  by  the  gfovemor  in  reference  to  apj)lica- 
tions  for  requisitions  and  mandates  u^wn  reqmsitions ; 

Applications  must  come  from  district  attorneys,  and  be  by  duplicate  onginal 
papers,  except  the  indictment,  which  may  be  a  certified  copy. 

Ist.  The  district  attorney^must  certify  that  in  his  opinion  the  ends  of  public  justice 
require  that  the  cnminal  be  brought  back  to  the  stiite  for  trial,  at  the  public  exi^nse ; 
that  he  Ls  cont<.Mit  that  such  expense  be  a  county  charpre,  and  that  he  believes  he  has 
within  his  i-each,  and  will  be  able  to  produce  on  the  tiial,  the  evidence  necessaiy  to 
8ecui*e  conviction. 

2d.  He  must  further  name  the  state  upon  whose  executive  the  requisition  is  to  be 
made,  and  name  a  proper  person  as  agent,  having  no  private  interest  in  the  arrest  of 
the  fugitive. 

3d.  If  there  has  been  any  former  requisition  for  the  same  jierson  growing  out  of 
the  same  transactions,  it  must  be  so  stated,  with  an  explanation  of  the  reasons  for 
asking  for  a  new  i*equisition. 

4th.  If  the  criminal  is  known  to  be  under  arrest  for  any  other  offense,  it  must  be  so 
stated. 

If  an  indictment  has  been  found,  a  certifieii  copy  of  the  same  must  accompany  the 
aj)plication. 

Also  there  must  be,  by  affiila\nt,  positive  pi'oof  that  the  criminal  has  fled  from  the 
state  and  the  justice  thei*eof  or  proof  of  facts  ami  cii*cumstances  wan'anting  such 
conclusion,  with  a  satisfactory  explanation  of  delay  in  prosecution,  or  other  matter  cal- 
culated to  excite  suspicion  or  want  of  good  faith  in  the  proceeding.  Also  proof  that 
the  criminal  has  taken  refuge  in  the  state  on  whose  executive  the  demand  is  to  be 
made. 

If  known,  it  must  api>ear  whether  the  cinminal  is  a  resident  of  this  state,  or  only 
transiently  here. 

Matters  stated  on  information  and  belief  mu^t  be  stated  with  the  source  of  infor- 
mation and  belief,  and  mere  general  allegations  of  law  and  fact  be  avoided  as  far  as 
possible. 

In  cimes  in  which  no  indictment  has  l)een  found,  there  must  be,  m  addition  to  the 
pi-oofs  above  mentioned,  proof  by  affidavit,  taken  before  a  magistrate,  of  the  facts 
and  circumstances  constituting  the  crime. 

If  the  crime  charged  be  forgery,  the  affidavit  of  the  person  whose  name  is  alleged 
to  be  forged  must  be  pi-oducecl,  or  a  satisfactory  re^ason  griven  for  its  absence. 

In  all  cases  the  official  character  of  the  officer  taking  the  affidavits  must  be  duly 
certified. 

District  attorneys  wnll  be  held  to  the  strictest  responsibility  to  see  that  this  process 
is  not  used  for  the  pur|K)s«  of  collecting  debts,  or  for  other  private  purposes,  especi- 
ally in  false  pretence,  embezzlement  and  forgery  cases. 

If  it  is  discovei-ed  that  this  ])i'ocess  is  being  abused,  or  has  been  inadvertently 
granted,  there  will  be  no  hesitation  in  revoking  it. 

R«;(iuisiti()n8  will  be  mailed  directly  to  the  governors  upon  whom  made,  unless 
there  be  vei-y  sjwcial  reasons  for  doing  otherwise.  The  agent's  authority  will  be 
sent  to  the  district  attorney  for  deUvery,  wlu)  must  see  to  it  that  the  agent  makes 
return  of  it.  within  a  reasonable  time,  to  tho  executive  department,  with  a  statement 
of  the  manner  in  which  his  duty  has  been  discharged. 

Mandates  upon  requisitions  from  other  states  will  not  be  issued  unless  the  requi^« 
tion  is  supported  by  proofs  conforming  substantially,  in  matenal  matters,  as  to  the 
st^itements  about  the  crime,  and  the  manner  of  the  criminars  departure  from  the 
state,  and  the  good  faith  of  the  prosecution  to  the  requirements  of  the  foregoing- 
j^egrulations  in  similar  cases. 
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Mandates  will  be  mailed  directiy  to  the  pheriff  of  the  connty  where  the  criminal  la- 
supposed  to  be.  He  will  be  directed  in  all  cases  to  allow  the  man  arrested  a  I'eason- 
able  opportunity  to  assert,  before  delivery,  any  legal  rights  he  may  have  in  thd> 
premises. 


No.  201. 

i  840.  Bastardy,  Application  in,  by  OrerBeers. 
comity,  Bs: 

To  Esq.,  justice  of  the  peace  of  the  county  of  : 

,  being  pregnant  with  child,  which  is  likely  to  be  bom  a  bastard,  or 
having  been  dehvered  of  a  bastard  child,  and  become  chargeable  to  said  county  [or 
town  or  city,  as  the  case  may  be],  the  undersigned,  pursuant  to  section  840  of  tno 
Cixle  of  Criminal  Pi*ocedure  of  the  state  of  New  York,  applies  to  you  to  make  inquii'y 
into  the  facts  and  circumstances  of  the  case.  ^ 

Given  under  my  hand,  at  the  of  •  ) 

this  day  of  ,  18        .  ) 

Overseer  of  the  Poor, 


No.  202. 

f  841.    Bastardy,  Affidavit  of  Pregnancy, 
county,  88 : 

The  voluntary  examination  of  ,  of  ,  in  the  of  ", 

taken  in  writing,  upon  oath  before  ,  one  of  the  justices  of  the  peace  of 

the  ,  who  saith  she  is  now  with  child,  and  has  been  so  for  about  months 

last  past,  and  that  the  said  child  is  likely  to  be  bom  a  bastard,  and  to  be  chargeable 
to  the  said  town  of  ;  that  she  is,  and  has  for  one  year  past  been,  an  unmar- 

ried woman  [or  ,  her  husband  has  continued  absent  out  of  this  state  for  one 

whole  year  pi-evious  to  such  birth,  separate  fi-om  her  and  leaving  her  during  that 
time  continuing  and  residing  in  this  state ;  and  that  such  child  was  begotten  and 
will  be  born  during  such  absence  and  separation ;  or  that  such  child  was  begotten 
and  will  be  boi*n  during  the  separation  of  its  mother  from  her  husband,  pui'suant  to 
a  decree  of  a  court  of  comjietent  authority],  and  that  hath  gotten  her 

with  child  of  the  said  bastard  child. 

Taken  upon  oath  before  me,      ) 
this  day  of  ,18        5 

Justice  of  the  Peace. 


No.  203. 

i  841.  Warrant  Against  Reputed  Father  prior  to  Birth  of  Child, 
county,  ss : 
To  any  peace  officer  of  said  county,  greeting  : 

Whereas,  upon  the  application  of  ,  overseer  of  the  x)Oor  of  said  , 

in  said  countv,  to  me,  ,  one  of  the  justices  of  the  peace  of  the  said  county  of 

,  I  have  ascertained  by  the  examination,  on  oath  of  ,  that  she  is 

now  pregnant  of  a  child,  likely  to  be  bom  a  bastard,   and  to  be  chargeable  to  the 
said  county,  and  [i-ecite  examination]  is  the  reputed  father  of  such  child  i 

these  are,  thei-efore,  to  comman<l  you  forthwith  to  appi*ehend  the  said  ,  and 

bring  him  before  me,  at  my  office,  in  the  town  of  ,  in  said  county  of  , 

for  the  pur]>ose  of  having  an  adjudication  respecting  the  filiation  of  such  child,  likely 
to  be  bora  a  bastard. 

Given  under  my  hand  this  ) 

day  of  ,  18       .  ) 

,  Justice  of  the  Peace. 
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No.  204. 

f  au.  Bastardy.    AffldAvit  of  Mother  after  Birth  of  ChUd. 

oonnty,  bb: 

The  voluntary  examination  of  ,  of  « in  the  of  , 

taken  on  oath  before  me,  ,  one  of  the  j  i  tstices  of  the  peace  of  the  of  , 

who  saith,  that  on  the  day  of  ,  in  the  year  of  our  Lord  one  thou- 

sand eight  hundi-ed  and  ,  at  the  of  ,  she  was  delivered  of  a 

male  bastard  child,  and  that  the  said  child  is  likely  to  be  chargeable  to  the 
<M)unty  of  f  aforesaid,  and  that  hath  gotten  her  with  chud  of  the  said 

bastard  child. 

Taken  upon  oath  before  me,     ) 
this  day  of  » 18    . 5 

« Justice  of  the  Peace. 


No.  205. 

f  841.  Warrant  Against  the  Father  after  Birth  of  Child, 
county,  88 : 

To  any  peace  officer  of  the  county  of       ,  and  to  all  and  every  one  of  them,  greeting : 
Whereas,  ,  of  the  said  of  ,  a  woman,  hath,  in  her  examina- 

tion, taken  this  day  of  ,18      ,  in  writing  upon  oath  before  me,  , 

one  of  the  justices  of  the  peace  of  the  said  of  ,  declared  on  the 

day  of  »  18    ,  at  the  said  of  ,  she  was  clelivered  of  a        male 

bastai*d  child,  and  that  said  child  now  is,  and  is  likely  to  continue  to  be,  charrakble 
to  said  of  ,  and  that  is  the  father  of  the  said  bastajrd  child. 

And  whereas,  application  hath  been  made  to  me  by  ,  overseer  of  the  poor 

of  the  town  of  in  said  county,  to  make  inquiry  into  the  facts  and  circum- 

stances of  the  case ;  and  having,  upon  such  intpiiry,  ascertained  that  said 
is  the  reputed  father  of  such  child  so  bom  a  bastard ; 

These  ai'e,  therefore,  in  the  name  of  the  people  of  the  state  of  New  York,  to  com- 
mand and  authorize  you,  immediately,  to  apprehend  the  said  ,  and  forthwith 
to  biing  him  befoi-e  me,  the  undersigned  justice  of  the  peace,  at  the  said  of 
,  for  the  purpose  of  having  an  adjudication  respecting  the  filiation  of  such 
bastard  child. 

Given  under  my  hand,       ) 
this  day  of  18    . ) 

,  Justice  of  the  Peace. 


No.  206. 

f  848.  Indorsemont  to  be  made  by  Justice  upon  the  Warrant  when 
Reputed  Father  Resides  In,  or  is  in,  Another  County. 

County  of  ,  ss : 

I,  the  within  named  justice  of  the  peace  of  the  said  county,  hereby  direct  that  the 
penal  sum  which  any  bond  shall  be  taken  of  the  within  named  ,  shall  be 

dollars. 

Dated  at  ,  this  day  of  ,  18    . 

,  Justice  of  the  Peace. 


No.  207. 

(  843.  Indorsement  to  be  made  by  the  Justice  in  the 
County  where  Warrant  is  to  be  Executed. 

County  of  ,  ss : 

The  within  warrant,  with  the  indorsement  made  thereon  by  the  justice  of  the  peace 
by  whom  it  was  issued,  of  the  sum  requii'ed  to  l)e  put  in  the  bond,  having  been 
presented  to  me,  a  justice  of  the  p^&ce  of  and  residing  in  the  said  county  of  , 
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and  due  proof  under  oath  having  been  made  to  me  by  the  oath  of  ,  of  the 

eignakire  of  the  said  justice  who  issued  the  said  warrant,  authority  is  by  me  hereby 
given  to  arrest  the  within  named  ,  in  the  said  county  of 

Dated  at  ,  the        day  of  ,  188    . 

•  Justice  of  the  Peace. 


No.  208. 

i  844.  Baaterdy— Patative  Fttther's  Bond  on  Arrest  in 

Another  County. 

Know  all  men  by  these  presents : 

That  we,  C.  D.,  and  R.  F.,  of  ,  in  the  county  of  ,  are  held 

and  firmly  bound,  jointly  and  severally,  unto  the  people  of  the  state  of  New  York,  in 
the  sum  of  dollars,  for  the  payment  whereof  to  the  said  people  we  bind  our- 

selves, our  heirs,  executors  and  administrators,  jointlv  and  severally,  firmly  by  those 
presents.    Sealed  with  our  Seals,  and  dated  this        oay  of  ,  188  A 

Whereas  the  said  E.  D.,  has  this  day  been  brought  before  the  undersigned,  one  of 
the  justices  of  the  peace  of  the  county  of  ,  and  by  virtue  of  a  waiTant  is- 

sued by  G.  H.,  one  of  the  justices  of  the  peace  of  the  said  county  of  ,  where- 

on the  name  of  the  said  justice  [or,  of  0.  M.,  one  of  the  justices  of  the  peace  of  the 
said  oouuty  of  ]  is  indoi*8ed,  with  an  authority  to  arrest  the  said  C.  D., 

in  the  said  county  of  ;  in  which  warrant  is  to  be  recited  that  E.  B.,  of 

,  in  said  county  of  ,  upon  her  examination,  on  oath,  before 

the  said  G.  H.,  justice,  did  declare  herself  pregnant  of  a  child,  which  is  likely  to  be 
bom  a  bastard,  and  to  become  chargeable  [or  did  declare  that  she  was,  on  the 
day  of  ,  at  aforesaid,  delivered  of  a  bastard  child  which  is  charse- 

able  to  said  town  [or  county] ;  upon  which  the  said  wan*ant  is  indorsed  the  dii'ection 
of  the  said  G.  U.,  that  the  penal  sum  in  which  any  bond  should  be  taken,  of  the  said 
0.  P.,  should  be  ^  ;  now,  therefore,  if  the  said  C.  D.,  etc..  [insert  one  of  the 

conditions  expressed  in  {  8441,  then  the  above  obligation  to  be  void,  otherwise  of 
force. 


Sealed  and  delivered  in  presence  of^ 
and  the  surety  approved  by  me. 


I  ft.    Ji.f    )  [L. 


8. 
8. 

M.  B.,  Justice. 


No.  200. 

i  849.  Bastardy  ;  Bond  on  Adjoomment. 

Know  all  men,  (etc.,  as  in  No.  208  down  to  the  '*'  and)  the  condition  of  this 
obligation  is  such  that,  whereas,  the  undei'signed  C.  D.,  has  this  day  been  brought 
before  ,  char^fed  upon  the  oath  of  aforesaid  as  the  reputed 

father  of  a  bastard  cluld,  with  which  the  said  alleges  she  is  pregnant 

(or  of  a  bastard  child  lately  bom  of  the  said  ) ;  and  whereas,  at  the  re- 

quest of  the  said  and  for  sufficient  reasons  the  said  deter- 

mined to  adjourn  the  examination  and  adjudication  respecting  such  charge,  upon  the 
execution  of  this  l>ond,  until  the  day  of  ,  at  ,  m.,  in  ;  now, 

therefore,  if  the  said  C.  D.,  shall  personally  appear  before  the  said  ,  at  the 

time  and  place  last  aforesaid,  and  not  depart  therefrom  without  leave,  then  this 
obligation  is  to  be  void,  otherwise  of  force. 

Sealed,  etc.  [l.  8.1 


[l.  s. 


No.  210. 

i  880.  Order  of  Filiation, 
court,  county  of  ,  ss : 

Whereas,  the  undersigned,  being  of  said  county,  having  upon  the  application  of 
,  ovei-seer  of  the  poor  of  the  town  of  ,  in  said  county,  this  day 

associated  for  the  puii^ose  of  making  an  examination  touching  a  bastard  child  lately 
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born  in  said  town  of  the  body  of  C.  E.  (or  as  the  case  may  be)  and  chargeable  (or 
likely  to  b«  chargeable)  to  saia  town  of  ,  and  of  which  child  the  said  C.  D.  is 

alleged  to  be  the  father ;  and  whereas,  we  have  duly  examined  the  said  C.  E.  on 
oath,  in  pi-esence  of  the  said  C.  D.,  in  resi)ect  to  such  char^,  and  heaixl  th»i  testimony 
offered  in  relation  thei'eto,  whereby  it  appears  that  the  said  C.  E.  was  on  the  day 
of  ,  delivei'ed  of  a  bastard  child  (or  as  the  case  may  be)  and  which  is  charg-e- 

able  (or  likely  to  become  chargeable)  to  the  said  town  of  ,  and  that  said  C.  D. 

is  the  father  of  said  child,  we  do,  therefore,  adjudge  him  the  said  C.  D.  to  be  the 
father  of  said  bastard  child,  and  order  that  he  pay  the  overseer  of  the  poor  of  said 
town,  for  the  support  of  said  child,  the  weekly  sum  of  ,  so  long  a«  the  said  child 

shall  continue  chargeable  td  said  town ;  and  inasmuch  as  it  appeai*s  to  us,  and  we 
find  that  the  said  C.  E.  ia  in  indigent  cii*cumatances,  we  determine  that  the  said  C.  D. 
pay  to  the  ovei*8eer  of  the  poor,  for  the  sup^wrt  of  said  C.  E.  during  her  continement 
and  i-ecovery,  the  sum  of  .     And  we  hei*eby  certify  that  the  reasonable  cost  of 

aiTeating  the  8ai<i  C.  D.  and  of  this  order  of  filiation  is  the  sum  of 

Given  under  our  hands,  at  the  town  of  ,  this        d^  of  ,  188    . 

>  Justices. 


No.  211. 

i  851.  Bond  aOer  Ordor  of  Filiation. 

Know  all  men  (etc.  as  in  No.  208  down  to  the  *  and),  the  condition  of  this  obligation 
is  such  that,  whereas  by  an  order  this  day  duly  made  and  subscnbed  by 
justice  of  the  pea<-.e  of  the  county  of  ,  it  is  ailjudged  that  C.  D.  is  the  father  of  a 

bastai*d  child  of  which  C.  E.  is  pregnant  [or  as  the  case  may  be],  which  ia  likely  to 
become  [or  is]  chargeable  to  said  t(nvn  of  ;  and  it  was  thereupon  ordered  by 

the  said  justice  that  [recite  the  onicr  of  filiation].  Now,  thei-efore,  if  the  said  C.  D. 
shall  pay  the  sums  for  the  support  of  the  saici  bastard  child  and  the  sustenance  of  its 
mother,  as  ordered  by  said  justice  as  afoi*esaid,  or  shall  be  at  any  time  hei-enfter 
ordered  by  the  couK  of  sessions  of  the  county  of  ,  and  shall  fully  and  amply 

indemnify  the  sai<l  town  (»f  ,  and  every  other  town,  city  or  county  which  may 

have  been  oi*  may  Im  put  to  exiHjnse  for  the  support  of  the  said  bastard  or  of  the  said 
mother  during  her  confinement  and  recoveiy,  in  all  not  exceeding  the  sum  of 
hereby  fixed  and  determined  upon  by  the  said  justices,  then  this  obligation  to  be 
void ;  otherwise  of  force. 

Sealed,  etc.  [l.  s.1 

[l.  8.J 


No.  212. 

$  851.  Bond  on  Appeal  firom  Order  of  Filiation. 

Know  all  men  (aa  in  No,  208  down  to  the  *  and).     Now  therefore  if  the  said  C.  D. 
shall  pei*sonally  ai»pear  at  the  next  court  of  sessions  of  the  county  of  ,  to  answer 

the  chai'ge  aforesaid  and  obey  its  order  thereon  and  not  depart  said  coui*t  without 
leave,  then  this  obligation  to  be  void  ;  otherwise  that  we  will  pay  the  sum  of  $ 
fixed  and  determined  upon  by  the  said  justices  as  a  full  indemnity  for  supporting  the 
said  bastard  and  its  mothei'. 

Sealed,  etc.  [l.  s.l 

lL.  8.J 


No.  213. 

$852.  Commitment. 
Court,     .) 
County  of  .  3 

The  people  of  the  state  of  New  Yorks 

To  any  pe^ce  officer  of  county,  and  to  the  keei>er  of  the  county  jail  of  said 

county,  greeting; 

Whereas,  by  an  order  made  the        day  of  ,  IS    ,  by  and  ,, 

two  of  the  justices  of  the  pea<".e  of  the  of  ,  C.  D.  is  adjud^d  to  be  the 

father  of  a  bastard  child  bora  of  the  body  of  C.  E.  (or  with  which  she  is  now  preg- 
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nant),  and  chargeable  (or  likely  to  become  chargeable)  to  the  saitl  town  of  , 

which  said  oi'der  was  duly  made  after  due  exanunation  upon  application  by  , 

overseer  of  the  poor  of  the  of 

And  whereas,  by  saiitl  oitler  the  said  C.  D.  was  further  directed  to  pay  to  the  over- 
seer of  the  jxxir  of  the  sum  of  §  weekly  and  every  week  for  the 
support  of  said  bastard  child  for  and  dunng  so  long  a  time  as  said  child  shall  so  be 
and  remain  chargeable,  and  also  the  sum  of  $  directed  to  be  paid  by  the  said 
C.  D.  for  the  support  of  the  said  C.  E.  during  her  confinement  and  i-ecovery,  she 
being  found  to  be  an  indigent  person  ;  and  in  and  by  said  order  and  determination  fix- 
ing the  costs  of  appi'ehending  the  said  C.  D.,  and  of  such  order  of  filiation  at  the  sum  of 
t$  ;  and  whereas  the  said  C.  D.  was  present  at  the  making  of  such  order  and 
determination,  and  which  together  with  all  other  proceedings  was  by  said  justiees 
reduced  to  wnting  and  subscribed  by  them  ;  and  was  required  by  them  to  pay  the 
said  costs  and  enter  into  an  undertaking,  with  sufficient  sureties  to  be  approved  by 
them,  for  the  performance  of  such  order,  or  his  appearance  at  the  next  court  of  ses- 
sions of  sjiid  county  of  ,  to  answer  the  charge  and  ol)ey  its  order  themn, 
acconlini,'-  to  section  851  of  the  Coiie  of  Criminal  Procedure  of  the  state  of  New  York. 

And  wiioreas,  the  said  C.  D.  has  neglected  to  pay  said  costs  and  to  enter  into  such 
bond  as  aforesaid : 

These  are,  thei'cfore,  to  command  you,  the  said  peace  officer,  to  take  the  said  C.  D. 
and  convey  and  deliver  him  to  the  keei^er  of  the  common  jail  of  the  county  of 
And  you,  the  said  keej^er,  are  hereby  commanded  to  i-eceive  the  said  C.  D.  into  your 
custody  in  sai<l  jail,  and  there  safely  keep  him  until  he  shall  pay  the  said  costs  and 
execute  such  bond  aforesaid,  or  he  be  discharged  by  the  couil  of  sessions  of  said 
county. 

Given  under  our  hands  at  the  of  the        day  of 

JSignature, 


No.  214. 

f  856.  Order  of  Filiation  in  the  Absence  of  the  Reputed 
Father— Apprehension  in  Another  Coouty. 

CSoimty  of  »  8b: 

C.  D.,  having  been  apprehended  in  the  county  of  ,  in  the  state  of  New 

York,  by  virtue  of  a  warrant  and  the  direction  thereon  endoi'sed,  of  which  the  following 
are  the  copies,  to  wit :  [insert  copies]  was  cai^ried  before  M.  B.,  Bsq.,  a  justice  of  the 
peace  of  the  said  county  of  ,  who  took  from  him,  the  said  CD.,  a  bond  to  the 

people  of  the  state  of  New  York,  with  good  and  sufiUcient  sureties,  in  the  sum  directed 
m  the  endorsement  on  said  warrant,  conditioned  that  the  said  C.  D.  shall  appear  at 
the  next  court  of  sessions  to  be  holden  in  the  county  of  ,  and  not  depart  the 

said  court  without  its  leave ;  and  the  said  bond  having  been  in  due  form  of  law 
returned  to  the  undersigned  G.  H.,  the  justice  who  issued  the  said  warrant,  he  there- 
upon immediately  called  to  his  aid  the  underaigned  S.  T.,  another  justice  of  the  same 
county,  and  the  said  justices  proceeded  to  maae  examination  of  the  matter,  on  the 
day  of  ,  18    ,  at  ,  in  said  town,  and  then  and  there  heard  the 

proofs  that  were  offered  in  relation  thereto ;  by  which  it  was  proven  that  the  said  B. 
B.,  being  in  the  said  town  of  ,  has  been  delivered  of  a  bastard  child,  etc.,  in 

said  town  [or,  that  the  said  E.  B.  is  now  pregnant  of  a  child,  which,  when  born,  will 
be  a  bastard  J,  and  which  is  chai*geable  [or,  likely  to  become  chargeable],  to  said 
town  [or  county],  and  that  C.  D.,  is  the  father  of  said  child. 

We  do,  therefore,  adjudge  him,  the  said  C,  D.,  to  be  the  father  of  the  said  bastard 
child  ;  and,  further,  we  do  hereby  order  that  the  said  C.  D.  pay  to  the  overseer  of 
the  ()oor  of  the  said  to^vn  of  ,  for,  to  the  superintendent  of  the  p<K)r  of  said 

county),  for  the  supxx)rt  of  said  child,  the  weekly  sum  of  one  dollar,  so  long  as  the 
said  child  shall  continue  chargeable  to  said  town  for  county] ;  and  inasmuch  as  it 
ajipears  to  us,  and  we  find,  that  the  said  £.  B.  is  in  tcondude  as  in  No.  210.] 
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No.  215. 

i  866.  Warrant  to  Commit  Mother  Who  ReAises 
to  Disclose  the  Name  of  the  Father. 
County  of  ,  88 : 

To  any  j^eace  officer  of  said  cotiniy,  greeting* : 

Whei'eas  we,  the  undersigned,  justices  of  the  peace  of  said  county,  are  now  asso- 
ciated for  the  purpose  of  examining  into  the  matter,  and  making  onier  for  the 
indemnity  of  the  town  of  ,  in  said  county  [or  for  the  indemnity  of  the  said 

county  1,  against  the  support  of  a  certain  child,  said  to  have  been  born  a  bastaixl,  of 
the  body  of  E.  B.,  and  chargeable  [or  likely  to  become  chargeablel  to  said  town  [or 
county]  upon  the  application  of  E.  F.,  overseer  of  the  poor  of  said  town  [or  a  eupei^ 
intenclent  of  the  p<x)r  of  said  county],  have  required  the  said  E.  B.,  who  is  now  before 
us,  to  submit  to  an  examination  on  oath,  in  the  presence  of  C.  D.,  who  has  been 
brought  before  us,  charged  with  being  the  father  of  said  child,  to  testify  touching 
such  charge,  and  to  disclose  the  name  of  such  father,  but  the  said  E.  B.  wholly 
refuses  to  testify  and  disclose ;  and  inasmuch  as  it  now  appears  to  us,  upon  due  proof 
thereof,  given  on  oath  before  us,  that  more  than  a  month  has  ehi)>sed  since  the  siud 
E.  B.  was  delivered  of  said  child,  and  that  she  is  now  sufficiently  recovered  from 
continement.  You  ai*e,  therefore,  hereby  commanded,  in  the  name  of  the  people  of 
the  state  of  New  York,  to  take  the  said  E.  B.,  and  convey  her  to  the  common  jail  of 
said  county,  the  keeper  whei'eof  is  required  to  detain  the  said  E.  B.  in  his  custody  in 
said  jail  until  she  shall  so  testify  and  disclose  the  name  of  such  father. 

Given  under  our  hands  at  ,  this        day  of  » 18 

Justices. 


! 


No.  216. 

$  856.  Process  to  Compel  Attendance  of  Mother  before  Justices. 

County  of  ,  ss  : 

To  any  peace  officer  of  said  county,  greeting : 

Whei-eaa  we,  the  undernamed,  justices  of  the  j^eace  of  said  county,  have,  upon  the 
application  of  the  ovei'seer  of  the  poor  of  the  town  of  ,  in  said  county  [or  the 

superintendent  of  the  poor  of  said  county],  associated  for  the  purpose  of  examining 
into  the  matter  of  a  certain  complaint  made  te  us  by  said  overseer  for  superintendent], 
that  E.  B.,  of  said  town,  is  now  pregnant  with  a  child,  which,  when  boi*n,  will  be  a 
bastard,  and  which  is  likely  to  become  chai'geable  to  said  town  [or  county ;  or  that 
E.  B.,  has  been  delivered  in  said  town  of  a  bastard  child,  which  is  chargeable,  or 
likely  to  become  chargeable  to  said  town  or  county]  ;.and  C.  D.  having  been  bix)ught 
before  us  this  day,  charged  to  be  the  putative  father  of  said  child  :  Now,  therefoi^e. 
to  the  intent  that  the  said  E.  B.  may  be  oxamined  before  us,  on  oath,  and  in  the 
presence  of  toe  said  C.  D.,  touching  the  father  of  said  child,  you  are  hereby  com- 
manded, in  the  name  of  tho  ]>eople  of  the  Btate  of  New  York,  to  bring  the  said  E.  B. 
forthwith  before  us,  at  the  ottice  of  the  undei-signed,  G.  H.,  in  ,  aforesiud. 

Given  under  our  hands  at  /this        day  of  ,  18      . 

S    T  '  }  Justices. 


No.  217. 

1857.  Summons  where  Mother  has  Property  in  Her  Own  Rlffht. 

county  of  ,  ss : 

To  any  peace  officer  of  said  county,  greeting : 

You  are  hereby  required  to  summon  E.  B.,  of  the  town  of  ,  in  said  county, 

to  appear  before  us,  the  undersigned,  justices  of  the  peace  of  said  county,  on  the 
day  of  ,  instant,  at  two  o'clock  in  the  afternoon,  at  the  office  of  the  under- 

signed G.  H.,  to  show  cause,  if  any  she  mav  have,  why  we  should  not  make  an  order 
for  the  keeping  of  a  bastarcl  child,  said  to  have  been  lately  bom  of  said  E.  B.,  and 
chargeable  [or  likely  to  become  chargeable]  to  said  county  [or  town],  b^  charging 
the  said  E.  B.  with  the  {xayment  of  money  weekly,  or  other  sustentation ;  E.  F., 
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overseer  of  the  poor  of  said  town  [or  superintendent  of  the  poor  of  said  county,] 
having  applied  to  us  for  that  purpose. 

Given  under  our  handa,  at  ,  this        day  of  ,  18       • 

g '  ^,"  \  Justices  of  the  Peace. 


No.  218. 

I  867.  Sapport  of  Child  —  Onler  to  Compel  the  Mother  to  pay. 

county  of  ,  ss : 

Whereas,  E.  F.,  one  of  the  superintendents  of  the  poor  of  said  county  (or,  over- 
seer of  the  poor  of  the  town  of  ,  in  said  county;,  has  made  application  to  us, 
two  of  the  justices  of  the  peace  of  said  county,  complaining  that  E.  B.,  of  ,  in 
said  county,  was  lately  delivered,  at  afoi'esaid,  of  a  bastard  child,  which  is 
chargeable  (or  likely  to  become  chargeable),  to  said  county  (or  town) ;  and  that  said 
£.  B.  is  {Kissessed  of  property  in  her  own  nght,  and  is  of  sutiicient  ability  to  support 
said  child,  and  desiring  mat  we  should  examine  into  the  matter,  and  make  order  for 
the  indemnity  of  said  county  (or  town),  and  whereas,  upon  examination  into  the  mat- 
ter of  said  application,  and  u]K>n  due  pi*oof  thereof,  on  oath  before  us  given,  and  the 
said  E.  B.,  although  present  at  such  examination,  not  showing  anv  sufficient  cause 
to  the  contrary  (or,  and  the  said  E.  B.,  neglecting  to  appear  before  us  and  show 
cause,  if  any  she  might  have,  to  the  contrarv,  although  duly  summoned  so  to  appear), 
we  do,  therefore,  hereby  order  that  the  said  E.  B.,  pay  weekly  to  said  superinteml- 
ent  (or  to  said  overseer),  the  sum  of  •  for  the  support  of  said  child  if  necessai*y^ 
[insert  here,  unless  the  said  E.  B.,  shall  nurse  and  take  care  of  said  child  herself]. 

GKven  under  our  hands,  at  ,  ) 


this  day  of  ,  18 


g  •  J^'*  I  Justices. 


No.  219. 

f  888.  Warrant  to  Commit  Mother  Amt  not  Executing  Bond. 
County  of  ,88: 

To  any  peace  officer  of  said  county,  greeting : 

Whereas,  by  an  order,  duly  maae  by  us,  the  undersigned,  justices  of  the  peace  of 
said  county,  bearing  date  the  da}r  of  ,  instant,  in  relation  to  the  keep- 

ing of  a  certain  basterd  child  lately  bom  in  said  county,  of  the  body  of  E.  B.,  which 
is  chargeable  to  the  town  of  ,  [or,  said  county],  we  directed,  etc.,  [as  in  the 

order],  which  order  was  so  made  upon  the  application  of  E.  F.,  overseer  of  the  poor 
of  said  town  [or,  a  superintendent  of  the  poor  of  said  count j^],  and  after  due  notice 
to  the  said  E.  B.,  to  show  cause,  if  any  she  might  have,  against  the  making  of  such 
order ;  and,  whereas,  a  copy  of  said  order,  subscribed  by  us,  has  been  served  upon 
the  said  E.  B.,  and  she  has  neither  executed  the  bond  bylaw  required  for  her  appear- 
ence  at  the  next  court  of  sessions,  etc.,  nor  complied  with  the  requirements  of  said 
order.  You  are,  therefore,  hereby  conmianded,  m  the  name  of  the  people  of  the  state 
of  New  York,  to  take  the  said  E.  B.,  and  convev  her  to  the  coounon  jail  of  said 
county,  there  to  remain,  without  bail,  until  she  shall  comply  with  said  order,  or  exe- 
cute the  bond  authoiized  by  statute  aforesaid. 

Given  under  our  hands,  at  ,  this     ) 

day  of  ,  18      .  ) 

^;  ^'^  ^Justices. 
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No.  220. 

i  859.  Order  Reducing  Sam  to  be  Paid  by  Father 
_  ^  or  Mother. 

Comity  of  ,  88 : 

To  the  overseer  of  the  poor  of  the  town  of  in  wtid  county,  [or,  the  superin- 

tendent of  the  poor  of  Bald  county]: 

'Whei'eas,  by  an  order  of  filiation  by  us  made,  bearing  date  on  day  of 

last,  we  did  determine  that  C.  D.,  is  the  father  of  a  certain  bastard  child,  then  lately 
boi*n  in  afoi'esaid,  and  did  therein  order,  among  other  things,  that  the  said 

CD.,  should  pay  to  you,  the  said  overseer  [or,  superintendent],  for  the  support  of 
said  child,  the  weekly  sum  of  one  doUai*,  so  long  as  said  child  should  continue  charge- 
able to  said  town  [or,  county.]  And,  whereas,  upon  the  application  of  the  said  C. 
D.,  we  have  this  day  inquired  into  the  circumstances  of  the  case,  and  heard  the  proofs 
and  allegations  to  us  snbmitted  in  i*elation  thereto ;  and  it  appealing  to  us,  upon  such 
inquiry,  that  the  circumstances  in  relation  to  said  bastard  chUd  render  it  proper  and 
expedient  that  the  sum  required  to  be  paid  by  the  said  C.  D.,  by  our  former  order, 
should  be  reduced,  as  hereinafter  expressed.  And,  inasmuch  as  you,  the  said  over- 
seer [or,  superintendent],  have  shown  before  us  no  sufiicient  reason  against  such  re- 
duction, although  appearing  before  us  [or,  notified  to  appear  before  us  and  show 
cause,  if  any  you  might  have],  we  do,  therefore,  reduce  the  sum  required  to  be  paid 
hy  the  said  C.  D.,  by  our  former  order  as  aforesaid,  to  the  weekly  sum  of 

Griven  under  our  hands,  this  day  of  ,  18        . 

8   T  '  }  J'^stic^s- 


No.  221. 

i  859.  Xotlce  by  Superintendent  dr  Overseer,  that 
Application  will  be  made  to  tho  Court  of 
Sessions  to  Increase  the  Amoont  Payable 
in  the  Order  of  Filiation. 

To  C.  D. :  Yon  will  take  notice,  that  I  shall  make  application  to  the  next  court  of 
sessions  of  the  county  of  ,  to  be  holden  at  ,  in  said  county,  on  the 

day  of  ,  at  ten  o'clock  in  the  forenoon,  to  increase  the  sum  dii*ected  to  be  paid 

by  the  order  of  filiation,  of  which  the  annexed  is  a  copy,  for  the  support  of  the  bas- 
tard child  therein  named :  which  said  application  will  be  founded  on  the  affidavits, 
copies  of  which  are  also  annexed. 

Dated  at  ,  this  day  of  ,  18        . 

L.  M.,  Superintendent  of  the  poor. 


No.  222. 

i  869.  Notice  to  be  given  to  Superintendent  or 
Overseer  for  Reducing  Amount  in  Or- 
der of  Filiation. 

To  L.  M.,  superintendent  (or  overseer  of  the  poor) : 

You  ai^e  hereby  notified  that  I  shall  make  application  to  the  next  court  of  sessions 
of  the  county  of  ,  to  be  holden  at  ,  in  said  county,  on  the  day  of 

,18  ,  at  ten  o'clock  in  the  forenoon,  to  reduce  amount  directed  to  be  pwd 
by  order  of  filiation,  of  which  the  annexed  is  a  copy,  for  the  support  of  a  bastard 
child  therein  named ;  which  said  application  will  be  founded  on  the  affidavits,  copies 
of  which  a,ve  also  annexed. 

Dated  at  ,  this  day  of  ,  18     * 


No.  223. 

$  860.    Warrant  to  Seize  the  Property  of  Absoooding 

Father  or  Mother. 

County  of  ,  ss : 

To  the  overseer  of  the  poor  of  the  town  of  ,  in  said  county  [or  to  the  sui)ei^ 

intendent  of  the  poor  of  said  county] : 
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It  appeanng-  to  ns,  two  of  the  jastices  of  the  peace  of  Bald  county,  as  well  by  the 
Tepresentation  and  application  to  us  made  by  the  said  ovei-seer  [or  the  said  superin- 
tendent], aa  upon  due  proof  of  the  facts  before  us  given,  that  C.  D.  is  the  father  of  a 
bastard  child  whei^of  E.  B.,  of  said  town,  is  now  pregnant,  and  which,  when  bom, 
is  likely  to  become  chargeable  to  said  town  [or  county,  or  that  C.  D.  is  the  father  of 
a  bastard  child  latelv  bom  in  said  town,  of  E.  B.,  and  which  is  chargeable  or  likely 
to  become  chargeable  to  said  town  or  county],  and  that  said  C.  D.  has  absconded 
from  said  town,  which  is  the  place  of  his  ordinary  residence,  leaving  in  said  county 
80me  estate,  real  or  ))ersonal : 

We,  thei'efore,  authonze  you,  the  stud  overseer  of  the  poor,  to  take  and  seize  the 
goods,  chattels,  effects,  things  in  action,  and  the  lands  and  tenements  of  said  A.  B., 
whei-ever  the  same  may  be  found  in  said  county ;  and  yon  will,  immediately  upon 
such  aeizui-e,  make  an  inventory  of  the  property  by  you  taken,  and  return  the  same, 
together  with  your  proceedings,  to  the  next  court  of  sessions  of  said  county. 

Given  under  our  hands,  in  the  town  of  ,  > 

this  day  of  ,18  .  f 

^5;||jufltice8. 


No.  224. 

i  862.    Notice  of  Appeal  firom  Order  of  Filiation. 
County  of  ,  S8 : 

To  G.  H.  and  8.  T.,  Esqs.,  instices  of  the  peace  of  said  county  : 

You  will  take  notice  that  the  undersigned,  conceiving  himself  aggrieved  by  the 

order  made  by  you,  of  which  a  copy  is  annexed,  hereby  appeals  there&x)m  to  the 

next  court  of  sessions  to  be  holden  m  said  county. 

Dated  at  ,  this  day  of  ,  18    . 

CD. 


No.  225. 

f  887.    Sabd.  1.    Complaint  against  V&gnmt. 
Court,  \ 

County  op  •  f     ' 

,  of  the  said  of  ,  being  duly  sworn,  makes  complidnt  and 

says :  That  ,  who  is  now  in  said  of  ,  is  a  person  who, 

not  having  visible  means  to  maintain  himself,  lives  without  employment,  in  that  he 

Subscribed  and  sworn  to  before  me,  \ 
this  day  of  ,  188    .      ) 


No.  226. 

i  887.   Sabd.  L    Warrant  for  Vagrancy. 

^^^'  las- 

COUFTT  OF  5 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  peace  officer  in  the  county  of  : 

Whereas,  complaint  has  this  day  been  made  by  ,  of  the  of  , 

in  t  hr;  county  of  ,  on  oath,  before  ,  a  justice  of  the  said 

,  that  on  the  day  of  ,  188    ,  at  the  said  of  ,  in  said 

county,  was  and  is  a  iierson  who,  not  having  visible  means  to  maintain 

himself,  lives  without  employment, 

against  the  peace  of  the  )>eople  of  the  state  of  New  York  and  the  form  of  the  statute 
in  such  case  provided  ; 

We  therefore  command  you  forthwith  to  take  the  body  of  the  said  , 

and  bring  him  before  the  said  ,  at  the  ,  in  the  said 

of  ,  for  examination  with  this  wan*ant,  and  a  return  of  your  doings  thereoD 

endorsed,  to  be  dealt  with  according  to  law.     Hereof  fail  not  at  your  peril. 

5 
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'Witness,  the  siud  » at  the  of  » in  the  oonnty  aforesaid,  the 

day  of  ,  188    • 

[iSigTitUwe.] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named  » 

and  now  have  him  before  the  ma^trate  by  whom  this  warrant  was  issued. 

188    . 


No.  227. 

i  388.  Information  as  to  Truant  Child. 
CoUBT,  > 

County  op  ,     )     * 

being  duly  sworn,  deposes  and  says,  that  he  is  a  in  the 

aforesaid,  that  on  the  day  of  ,  188    ,  one  ,  a  child, 

between  the  ages  of  five  and  fourteen  yeai-sv  having  sufficient  bodily  health  and  men- 
tal capacity  to  attend  the  public  schools,  was  found  by  him  wandering  in 
street  of  said  of  ,  a  truant  without  any  lawful  occupation. 

Subscribed  and  sworn  to  before  me,  this  day  of  ,  188    . 

[Signature,] 


No.  228. 

f  888.  Sammons  to  Parent,  etc  ,  to  Attend 
Examination  of  Truant  Child. 
Court,         > 

County  of        ,     )      * 
In  the  name  of  the  people  of  the  state  of  New  York : 

To  ,  parent,  guardian  or  master  of 

Whereas,  complaint  and  information  on  oath  has  been  duly  made  by  , 

of  the  ,  in  the  county  of  ,  befoi-e  me  ,  a         justice  of 

the  ,  that  on  the  day  of  ,  188    ,  said  ,  who  is  a 

child  between  the  age  of  five  and  fourteen  yeare,  having  sufficient  bodily  health  and 
mental  capacity  to  attend  the  i)ublic  schools,  was  found  wandering  in  the  streets  of 
the        of  aforesaid,  a  truant  without  any  lawful  occupation,  and  the  said 

has  been  duly  arrested  and  is  now  in  custody  on  said  charge,  and  is  to  be 
examined  thereon  before  the  said  ,  at  the  ,  in  the        of  , 

on  the         day  of  ,  188    .    You  are  hereby  summoned  and  requii'ed  to  at- 

tend said  examination  at  the  time  and  place  aforesaid. 

Witness,  the  said  ,  at  the  of  ,  the        day  of  , 

188    . 

Endorse  return 


ISiff^uxture.] 


No.  229. 

i  8SS.  Undertaking  of  Parent,  Master  or  Guardian 

of  Truant  Child. 


County  of 


Court,         > 


Whereas,  a  complaint  having  been  duly  made  before  a  justice 

of  the  ,  in  the  county  of  and  state  of  New  York,  that 

residing  in  in  the  of  in  the  county  of  and  state  of 

New  York,  a. child  of  the  age  of  years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  was  on  the  day  of  ,  188    , 

found  wandering  in  the  sti*eet^  of  the  said  of  ,  a  truant,  without 

any  lawful  occupation.     And  whei*eas,  the  said  justice,  on  such  complaint  l^eing 
made,  did  duly  cause  a  peace  officer  to  bring  such  child  before  him  for  examination 
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and  did  duly  cause  the  parent,  g-uardian  or  master  of  such  child  to  be 

summoned  to  attend  such  examination.     And,  wherean,  8uch  exammation  was,  on  the 
day  of  ,  188    »  duly  had  before  said  justice,  and  said  complaint  satis- 

factorily established.  And,  whereas,  on  the  estabUshment  of  said  complaint,  said 
justice  did  i*equii*e  the  said  parent,  gnardian  or  master  of  said  child  to  enter  into  an 
engagement,  in  wnting,  with  suret  to  the  sum  of 

hundi'ed  doliaii:),  to  the  of  that        he  will  restrain  such  child  firom  so 

wandering  about  as  aforesaid ;  will  keep  h      in  h     own  pi*emi8e8,  or  in  some  lawful 
occupation,  and  will  cause  h      to  be  sent  to  some  school  at  least  four  months  in  each 
year  until    h   becomes  fourteen  years  old 
Now,  thei*efore,  we,  ,  the  said  parent,  guardian,  or  master,  residing  in 

,  county  of  ,  by  occupation  a  ,  and  ,  residing  in 

,  county  of  ,  by  occupation  a  ,  sureties,   hereby  jointly  and 

severally  undertake  that  the  said  will  restrain  said  child  from  wandering 

about  the  streets  of  said  of  ,  a  truant,  without  lawful  occupation .  will 

keep  h  in  h  own  premises  or  in  some  lawful  occupation,  and  will  cause  h  to  be 
sent  to  some  school  at  least  four  months  in  each  year  until  he  becomes  fourteen 
years  old ;  or  if  he  fail  to  perform  either  of  those  conditions,  we,  the  said  sureties, 
will  pay  to  the  of  ,  the  sum  of       hundred  doUai'S. 

Dated  at  ,        day  of  ,  188    . 


No.  230. 

i  888.  Engagement  of  Parent,  Master  or  Guardian  of  Tmant  Child. 
Court, 


OP  ,  County  of 

Thb  Proplb'^ 


. } 


V8. 


J 


Whei-eas,  the  above  named  ,  residing  in  the  county  of  ,  and 

state  of  New  York,  a  child  of  the  age  of  years,  having  sufficient  bodily  health 

and  mental  capacity  to  attend  the  public  schools,  was,  on  the        day  of  ,  188    , 

found  wandering  in  the  streets  and  lanes  of  of  ,  a  truant,  without  any 

lawful  occupation. 

And,  whereas,  complaint  was  duly  made  to  ,  a  justice 

of  the  of  ,  against  said  child,  therofor. 

And,  whereas,  said  justice  did  cause  a  peace  officer  to  bring  such  child  before  him 
for  examination  on  said  complaint,  and  did  cause  ,  the  parent,  guardian 

or  master  of  said  child,  to  be  summoned  to  attend  such  examination. 

And,  whereas,  on  such  examination,  the  said  complaint  was  satisfactorily  estab- 
lished, and  the  said  justice  did  require  the  said  parent,  guardian  or  master  of  said 
child  to  enter  into  an  engagement,  in  writing,  to  the  of  ,  that    he  will 

restrain  said  child  from  so  wandering  about  as  aforesaid ;  will  keep  h  in  h  own 
pi^emisea  or  in  some  lawful  occupation,  and  will  cause  h  to  be  sent  to  some  school 
at  least  four  months  in  each  year,  until      he  becomes  fourteen  years  old. 

Now,  this  agreement  and  engagement  witnesseth  :    That  the  said  ,  the 

pai-ent,  guai-dian  or  master  of  said  child,  hei*eby  covenants,  promises  and  agi-ees  to 
and  with  the  said  of  ,  that      he  will  restrain  said  child  from  so  wander- 

ing about  as  aforesaid ;  and  will  keep  h  in  h  own  premises  and  in  some  lawful 
occupation,  and  will  cause  h  to  be  sent  to  some  school  at  least  four  months  in  each 
year,  until      he  becomes  fourteen  yeai*s  olti. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this         day  of  , 

188    . 

Sealed  and  delivered  in  presence  of 

[l.  8.] 

[Signature,"] 
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Ck)mrT, 

CotJSTT  OP 


No.  231. 

i  888.  Warrant  of  Arrest  of  Truant  Child. 
}»: 

In  the  name  of  the  people  of  the  state  of  New  York : 
To  any  peace  oflBcer  of  the  county  of  ,  greeting*: 

Whereas,  information  on  oath  haa  this  day  been  duly  made  by  ,  of  the 

,  in  the  county  of  ,  before  me,  ,  a  Justice 

of  the  said  ,  that  on  the        day  of  ,  188    ,  at  ,  in  said  county, 

one  ,  a  child  between  the  age  of  five  and  fourteen  years,  having  sufficient 

bodily  health  and  mental  capacity  to  attend  the  public  schools,  was  found  wandering 
in  the  of  the  of  aforesaid,  a  truant,  without  any  lawful  occupation. 

You  are,  therefore,  commanded  and  requii*ed  forthwith  to  apprehend  and  take  the 
body  of  the  said  ,  and  bring  him  before  the  said  ,  at  ,  in 

the  said  ,  with  this  warrant,  and  a  i^tuini  of  your  doings  thei'eon  indorsed, 

for  examination,  and  to  answer  the  said  complaint,  and  to  be  dealt  with  accoi'ding  to 
law.     Hereof  fail  not  at  your  peril. 

Witness,  the  said  ,  at  the  ,  in  the  county  aforesaid,  the        day 

of  ,188    . 

[Sigiioture,] 

No.  232. 

i  888  Warrant  to  Commit  Truant  Child  Having  Parent,  Guardian  or  Master. 

Plea^  Not  Guilty. 

Court,      ) 

County  OF  ,5^* 

In  the  name  of  the  people  of  the  state  of  New  York  : 

To  any  sheriff,  constable,  marshal  or  policeman  of  the  county  of  ,  and  to  the 

superintendent  and  pnncipai  keeper  of  the  alms-house  of  the  said  county, 
greeting : 

Whereas,  on  the  day  of  188    ,  was  brought 

before  me,  ,  a  justice  of  the  peace  in  and  for  the  and 

county  of  ,  charged  on  the  oath  oi  '  which  oath  was  believed  by 

me,  the  said  justice,  with  being  a  vagrant,  within  the  intent  and  meaning  of  the 
statute  and  subdivision  8  of  section  887  of  the  Code  of  Criminal  Procedure,  in  that 

he  is  a  child  of  the  age  of  years,  having  sufficient  bodily  health  and 

mental  capacity  to  attend  the  public  schools,  and  was,  on  the  day  of 

,  188    ,  found  wandering  in  the  streets  in  said  of  ,  a 

truant,  without  any  lawful  occupation. 

And,  whereas,  said  on  being  brought  before  said  justice, 

was  immediately  informed  by  said  justice  of  said  charge  against  h        and  of  h 
right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  before  any  further 
proceedings  were  had. 

And,  whereas,  the  parent,  guardian  or  master  of  said 

was  duly  summoned  to  attend  the  examination  of  said  on 

said  charge. 

And,  whei^as,  the  said  charge  was  then  and  there  distinctly  read  and  stated  to  the 
said  who  then  and  there  pleaded  not  guilty  thereto,  who  was 

then  and  there  tried  upon  the  said  charge  by  the  said  justice,  who  did  thereupon 
hear  testimony  on  oath  in  support  of  said  charge,  and  in  defense  thereof,  and  on 
behalf  of  said  person. 

And,  whereas,  the  said  testimony  was  given  and  evidence  was  had  in  the  presence 
and  hearing  of  the  said  and  said  parent,  guardian  or 

master,      he  the  said  having  previously  thereto  been  allowed 

a  i-oaaonable  time  to  send  for  and  advise  with  counsel. 

And,  whereupon,  the  said  justice  did  thereupon  adjudge  and  determine  that  the 
said  was  guilty  of  the  aforesaid  charge,  and  the  said 

was  thereupon  convicted  of  the  offense  afoi'esaid,  to  wit,  cf 
being  a  vagrant,  in  that      he  said  is  a  child  of  the  age  of 

years,  having  sufficient  bodily  health  and  mental  capacity  to  attend  the  public  schools, 
was  on  the  day  of  ,  188    ,  found  wandering  in  the  streets 

of  said  of  ,  a  truant,  without  any  lawful  occupation. 
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And,  whereaa,  after  tho  said  complaint  was  satisfactorily  established,  the  said 
justice  did  require  the  said  parent,  guardian  or  master  to  enter  into  an  enga^ment 
m  writing  to  the  of  ,  that    he  would  restrain  said  child 

fW)m  so  wandering  about ;  would  keep  h  in  h  own  premises  or  in  some  lawful 
occupation,  and  would  cause  h  to  be  sent  to  some  school  at  least  four  months  in  each 
year,  until  h  becomes  fourteen  years  old  j  and  the  »ind  pai*ent,  guai*dian  or  master,, 
having  refused  or  neglected  within^  a  reasonable  time  tso  to  do,  it  was  adjudged  and 
determined  by  me  that  the  said  should  be  committed  to> 

the  alms-house  of  said  county,  there  being  no  other  place  provided  for  his  i-eception. 

Now,  therefore,  you  the  said  shenff,  constable,  marshal  or  policeman,  ai'e  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody 
of  the  said  sup>erintendent  and  principal  keeper  of  the  said  alms-house.  And  you, 
the  said  superintendent  and  principal  keeper,  ai'e  hereby  commanded  to  receive  the 
said  into  your  custody,  in  the  said  alms-house,  and  there  safely 
keep  h    until     he  shall  be  discharged  according  to  law. 

Given  imder  my  hand,  at  the 


aforesaid,  this  day  of 


of  > 

188    .        5 

[Signature,] 


No.  233. 

(  888.  Warrant  to  Commit  a  Truant  Child,  having  Parents,  Gaardlan  or  Master. 

Plea  of  Guilty 
COUBT,  >       . 

County  op  $ 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  sheriff,  constable,  marshal  or  policeman  of  the  county  of  ,  and  to 

the  sui>enntendent  and  piincipal  keeper  of  the  alms-house  of  the  said  county, 
greeting : 

Whei*eas,  on  the  day  of  ,  188    .  was  brought  before  me,  , 

a  justice  of  the  peace  in  and  for  the  and  county  of  ,  charged  on  tho 

oath  of  which  oath  was  believed  by  me,  with  being  a  vagrant  within  the 

intent  and  meaning  of  the  statute  and  subdivision  eight  of  section  887  of  tho  Code  of 
Criminal  Pi'oceilui'e,  in  that  he  is  a  child  of  the  age  of  years,  having  sufKcient 

bodily  health  and  mental  capacity  to  attend  the  2)ublic  schools,  and  was  on  the 
day  of  ,  188    ,  found  wandering  in  the  streets  in  said  of  ,  a  truant 

without  any  lawful  occupation. 

And,  wherea-s  the  said  on  being  brought  before  said  justice,  was 

immediately  informed  by  said  justice  of  said  charge  ac'ainst  h  and  of  h  right  to  the 
aid  of  counsel  in  every  stage  of  the  proceedings,  and  oefore  any  further  proceedings 
were  had. 

And,  whereas,  ,  the  parent,  ^fuardian  or  master  of  said  child  was 

duly  summoned  to  attend  the  examination  of  said  child  on  said  charge. 

And,  whereas,  the  said  charge  was  then  and  there  distinctly  read  and  stated  to  the 
said  and  h    the  said  having  been  given  a  reasonable  time  to 

send  for  and  advise  with  counsel,  did  then  and  there  plead  guilty  to  the  said  charge 
in  the  presence  of  and  before  said  justice,  and  of  h    said  parent,  guardian  or  master. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  the 
said  was  guilty  or  the  aforesaid  charge  and  the  said  was  there- 

upon convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that  he  tho 
said  is  a  child  of  the  age  of  years  having  sufficient  bodily  health 

and  mental  capacity  to  attend  the  public  schools,  was,  on  the  day  of  , 

188    ,  found  wandering  in  the  streets  in  said  of  a  truant  without  any 

lawful  occupation. 

And,  whereas,  after  the  said  complaint  was  satisfactorily  established,  the  said 
justice  did  require  the  said  parent,  guai*dian  or  master  to  enter  into  an  engagement 
in  writing  to  the  of  ,  that  he  would  restrain  said  child  fn)ra  so  wandering 

about ;  would  keep  h  in  his  own  premises  or  in  some  lawful  occupation  and  woula 
cause  h  to  be  sent  to  some  school  at  leiist  four  months  in  eac.'h  year,  until  he  becomes 
fourteen  years  old.  And  the  said  pai'ent,  guardian  or  master  having  refused  or 
neglected  within  a  reasonable  time  so  to  do,  it  was  adjudged  and  determined  by  me 
that  the  said  should  be  committed  to  the  alms-house  of  said  county,  there 

being  no  other  place  provided  for  h      reception. 
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Now,  therefore,  you  the  said  sheriff,  consta>)le,  marshal  or  policeman,  are  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody  of  the 
said  superintendent  and  principal  keeper  of  the  said  alms-house.     And  you,  the  said 
sui^erintendent  and  principal  Keej^r,  are  hereby  commanded  to  receive  the  said 
into  your  custody  in  the  said  alms-house,  and          there  safely  keep  imtil 
he  shall  be  discharged  according  to  law. 

Given  under  my  hand,  at  the        of  > 

aforesaid,  this        day  of  ,  188   .  ) 

[Signature.] 


No.  234. 

f  888.  Warrant  to   Commit  a  Truant  Child,  havinjc  no  Parents, 

Goardian  or  Master.    Plea  ofGoilty. 


CouimroF 


C^^'  V88. 


} 


In  the  name  of  the  people  of  the  state  of  New  Tork : 
To  any  sheriff,  constable,  marahal  or  policeman  of  the  county  of  ,  and  to  the 

superintendent  and  principal  keei>er  of  the  alms-house  of  said  county,  gi'eeting : 

Whereas,  on  the        day  of  ,  188    ,  was  brought  before  me,  ,  a 

justice  of  the  peace  in  and  for  the  and  county  of  ,  ,  charged  on 

the  oath  of  ,  which  oath  was  l>elieved  by  me,  with  being  a  vagrant,  within 

the  intent  and  meaning  of  the  statute,  and  subdivision  8  of  section  887  of  the  Code  of 
Criminal  Pnxiedure,  in  that    he  is  a  child  of  the  age  of  years,  having  sufficient 

bodily  health  and  mental  capacity  to  attend  the  public  schools,  and  was,  on  the 
day  of  ,  188    ,  found  wandering  in  the  streets  in  said  of  ,  a  truant, 

without  any  lawful  occupation. 

And,  whereas,  said  has  no  parent,  guardian  or  master,  or  no  parent, 

gxiardian  or  master  can  be  found. 

And,  whereas,  said  ,  on  being  brought  before  said  justice,  was  inunedi- 

ately  informed  by  the  said  justice  of  said  chai*ge  against  h  and  of  h  nght  to  the 
aid  of  counsel  in  every  stage  of  the  proceedings,  and  before  any  further  proceedings 
were  had. 

And,  whereas,  tne  said  charge  was  then  and  there  distinctly  read  and  stated  to  the 
said  ,  and  he,  the  said  ,  having  been  given  a  reasonable  time  to 

send  for  and  aflvise  with  counsel,  did  then  and  there  plead  guilty  to  the  said  charge. 

And  whereuiK)n  the  said  jiistice  did  thei*eupon  adjudge  and  determine  that  the 
said  was  guilty  of  the  aforesaid  charge,  and  the  said  was  there- 

ui>on  convicted  of  the  offense  afoi*esaid,  to  wit,  of  being  a  vagrant,  in  that  he,  the 
said  ,  is  a  child  of  the  age  of  years,  having  sufficient  bodily  health 

and  mental  capacity  to  attend  the  public  schools,  was,  on  the        day  of  ,  188    , 

found  wandering  in  the  sti-eets  in  said       .of  ,  a  truant,  without  any  lawful 

occupation.     It  was  adjudged  and  determined  by  the  said  justice  that  the  said 
should  be  committed  to  the  almshouse  of  said  county,  there  being  no  other  place  pro- 
vided for  h    reception. 

Now,  therefoi-e,  you,  the  said  sheriff,  constadle,  marshal  or  i)oliceman,  ai'e  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody  of  the  said 
suj^erintendent  and  prini^ipal  keeper  of  the  said  almshouse.  And  you,  the  said 
superintendent  and  principal  keev)er,  are  hei^eby  commanded  to  receive  the  said 

into  your  custo<ly,  in  the  said  almshouse,  and       there  safely  keep  until  he  shall 
be  discharged  accoraing  to  law. 

Given  under  my  hand  at  the  of  aforesaid,  this        day  of  188    • 

[Sigriature.] 


No.  235. 

fSOl.  Certificate  of  Conviction  of  Vafrrant; 

I  certify  that  A.  B.,  having  been  brought  before  me,  charged  with  being  a  vagrant, 
I  have  duly  oxaniinod  the  charge,  and  that  upon  his  own  confession  in  my  presence, 
[or  *'upon  the  testimony  of  C.  l).,''etc.,  naming  the  witnesses],  by  which  it  appears 
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ibat  he  is  a  person  [parsuingp  the  description  contained  in  the  snbdivision  of  section 
^7,  which  is  appropriate  to  the  casej,  1  have  adjudged  that  he  is  a  vagrant. 

Dated  at  the  town  [or  city]  of  ,  the  day  of  » 18    . 

E.  F., 
Justice  of  the  peace  of  the  town 
of       t  [or  as  the  case  may  be.] 


No.  236. 

i  802.  Warrant  to  Commit  a  Vagrant  After 
TriaL    Plea,  Not  Gafity. 

COUITPYOP  5*"' 

In  the  name  of  the  people  of  the  state  of  New  York . 

To  any  sheriff,  constable*  marshal,  or  policeman  in  the  countv  of  ,  and  to 

the  supenntendent  and  principal  keeper  of  the  almshouse  and  penitentiary  of  the 
said  county,  greeting : 

Whereas,  on  the  day  of  ,  188    ,  was  brought  b^foi-e  me, 

,  a  justice  of  the  peace  in  and  for  the         and  county  of  , 

charged  on  the  oath  of  ,  which  oath  was  believed  by  me,  the  said  justice, 

with,  on  this  pi-esent  day,  at  the        of  and  being  a  vagrant 

within  the  intent  and  meaning  of  the  statute. 

And,  whereas,  the  said  justice,  immediately  and  before  any  further  proceedings 
were  had,  informed  the  said  of  the  charge  against  him  and  of  his  light  to  the 

aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge  was  then  and 
there  distinctly  read  and  stated  to  the  said  ,  who  then  and  there  pleaded 

not  guilty  thereto,  who  was  then  and  there  tried  upon  the  said  charge  by  the  said 
justice,  who  did  thereupon  hear  testimony  on  oath  in  suppoi*t  of  said  chai'ge,  and  in 
defense  thei*eof,  and  on  behalf  of  said  person. 

And,  whei*eas,  the  said  testimony  was  given  and  evidence  was  had  in  the  presence 
and  hearing  of  the  said  ,  he  the  said  ,  having  previously  thereto 

been  allowed  a  reasonable  time  to  send  for  and  advise  with  counsel. 

And  whereupon  the  said  justice  did  thei*eupon  adjudge  and  determine  that  the 
said  was  guilty  of  the  aforesaid  charge,  and  the  said  was  there- 

upon convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that  the 

said  ,  on  this  present  day,  at  the  of  afoi*esaid,  was 

and  is  a  vagrant  within  the  intent  and  meaning  of  the  statute  ;  and 
it  was  adjudged  and  determined  by  me  that  the  said  ,  who  is  not  a 

notniious  offender,  should  be  committed  to  the  alms-house  of  the  said  county  of  , 
or  being  a  notorious  offender  and  impro]>er  pei-son  to  be  sent  to  the  alms-house, 
should  be  committed  to  and  confined  in  the  alms-house  or  penitentiary  of  said  county 
for  the  term  of  ,  at  hard  labor. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are  com- 
man<led  forthwith  to  obey  and  deliver  the  said  into  the  custody  of  the 

said  superintendent  and  principal  keeper  of  the  said  almshouse  or  .     And  you, 

the  said  superintendent  and  principal  keei^er,  are  hereby  commanded  to  receive  th9 
said  into  your  custody,  in  the  said  almshouse  or  ,  for  the  term  of 

at  hai*d  labor,  and  thera  safely  keep  until  the  expiration  of  the 


said 

ivc 
aforesaid,  this  day  of  188 


Given  under  my  hand,  at  the  of  ) 


[Signature.] 


Court,  ) 

County  of  )  "® ' 


No.  237. 

i  892.    Warrant  to  Commit  a  Vagrant    Plea  of  Guilty. 


In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  sheriff,  constable,  marshal  or  policeman  of  the  county  of  »  and  to  the 

superintendent  and  principal  keeper  of  the  almshouse  or  of  the  said 

county,  greeting : 
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Whereas,  on  the  day  of     ^         .  188    ,  waa  brought  before  me,. 

,  a  justice  of  the  peace  in  ana  for  the  and  county  of  ,  , 

chai'ged  on  the  oath  of  » which  oath  was  believed  by  me*  the  said  justice, 

with,  on  this  present  day,  at  the  of  , 

and  being  a  vagrant  within  the  intent  and  meaning  of  the  statute ; 

And,  whei'eas,  the  said  iustice  immediately  and  before  any  further  proceedings 
wei*e  had  informe<l  the  said  of  the  charge  against  h        and  of  h        right 

to  the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge  was  then 
and  there  distinctly  i*ead  and  stated  to  the  said  ,  and  he,  the  said  , 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel ;  and,  whereas,  he, 
the  said  ,  did  then  and  there  plead  guiltv  to  the  said  charge,  and  in  the 

presence  of  the  said  court,  by  said  plea  of  guilty,  did  voluntarily  admit  and  confess 
that    he,  the  said  ,  was  and  is  a  vagrant  within  the  intent  and  meaning 

of  the  statute ; 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  the 
said  was  guilty  of  the  aforesaid  charge,  and  the  said  was 

thereupon  convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  vagrant,  in  that  , 

the  said  ,  was  on  this  present  day,  at  the  of  aforesaid, 

was  and  is  a  vagrant  within  the  intent  and  meaning  of 

the  statute ;  and  it  was  adjudged  and  determined  bv  me  that  the  said  , 

who  is  not  a  notorious  offender,  should  bo  committed  to  the  almshouse  of  sud  county 
of  ,  or  being  a  notonous  offender  and  improper  jiei'son  to  be  sent  to  the 

almshouse,  should  be  committed  to  and  confined  in  the  almshouse  or  of  said 

county  for  the  term  of  at  hai-d  labor  ; 

Now,  thereore,  you  the  said  sheriff,  constable,  marshal  or  policeman,  are  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody  of  the 
said  superintendent  and  principal  keeper  of  the  said  almshouse  or  .  And  you, 
the  said  superintendent  and  principal  Keeper,  or  ,  ai-e  hereby  conunaoded  to 
receive  the  said  into  your  custody,  in  the  said  almshouse  or  ,  for 
the  term  of  at  hard  labor,  and  Uiere  safely  keep  until  the  expiration  of 
the  said 


Given  under  my  hand,  at  the  of 

aforesaid,  this  day  of  ,  188 


[Signature.] 


No.  238. 

i  89S.    Information  against  Child  Begging,  ete. 

county  of  ,  ss : 

being  duly  sworn,  deposes  and  says :  That  he  i-esides  in  ; 

that  on  the  day  of  ,  188    ,  one  ,  a  child  of  the  age  of 

years,  was  .ound  begging  for  alms  and  soliciting  charity  from  door  to  door  in  the 
said  of  ,  and  was  found  begging  for  alms  and  soliciting  charity  in  a 

street,  highway  and  public  place  in  said  ,  to  wit:  in  that  he 

Taken,  subscribed  and  sworn  to  before  me  ) 
this  day  of  ,  188     .  5 


No.  239. 

i  893.  Warrant  Against  a  ChUd  Begging,  etc 
Court, 


County  of 


\  h-- 


In  the  name  of  the  people  of  the  state  of  New  York : 
To  any  petLce  officer  of  the  county  of  : 

Whereas,  complaint  has  this  day  been  ma<le  by  ,  of  the  of  ^ 

in  the  county  of  ,  on  oath,  befoi*e  ,  a  justice  of  the  said 

,  that  on  the        day  of  ,188     ,  at  the  of  ,  in  said  county* 


FORMS.  7S 

one  ,  a  child  6f  the  &ge  of  years,  was  found  begging  for  alms  and 

soliciting  charity  fi*om  door  to  door,  and  was  found  begging  for  alms  and  soliciting 
charity  in  a  sti*eet.  highway  and  pablic  place  in  said  ,  to  wit . 

against  the  peace  of  the  people  of  the  state  of  New  York,  and  the  form  of  the  statute 
in  such  case  provided ; 

We  thei'efoi'e  command  you  forthwith  to  take  the  body  of  the  said  ,  and 

bring  h     before  the  said  ,  at  the  » in  the  said  of  , 

with  this  warrant,  and  a  return  of  your  doin^  thereon  indorsed ,  to  be  dealt  with 
according  to  law.     Hereof  fail  not  at  youi*  j>enL 

Witness,  the  said  ,  at  the  of  ,  in  the  county  aforesaid,  the 

day  of  ,  188    . 

[Sigjuiture,] 

No.  240. 

i  893.  Warrant  to  Commit  a  Child  Fonnd  Begging.    Plea,  Xot  Qnllty. 

Court,         )      . 
County  of  ,3 

In  the  name  of  the  people  of  the  state  of  New  York : 
To  any  sheriff,  constable,  marshal  or  policeman  in  the  county  of  ,  and  to  the 

superintendent  and  principal  keeper  of  the  almshouse  of   the  said  county^ 
greeting : 

Whereas,  on  the        day  of  ,  188    ,  was  brought  before  me,  ^ 

a  iustice  of  the  peace  in  and  for  the  and  county  of  ,  charged 

on  the  oatn  of  ,  which  oath  was  believed  by  me,  the  said  justice,  with 

being  a  child  of  the  age  of        years,  who  was,  on  the        day  of  ,  188    ,  found 

begging  for  alms  and  soliciting  charity  from  door  to  door  in  said  of  » 

and  who  was  on  the  same  day  found  begging  for  alms  and  soliciting  charity  in  a 
stivet,  highway  and  public  place  in  said  city,  to  wit : 

And,  whereas,  the  said  justice,  immediately  and  befoi'e  any  further  proceedings 
wei-e  hail,  informed  the  said  of  the  charge  ag^nst  him,  and  of  his  right 

to  the  ai<l  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charge  was  then 
and  there  distinctly  read  and  stated  to  the  said  ,  who  then  and  thci*e 

plea<led  not  guilty  thereto,  who  was  then  and  there  tried  utx)n  the  said  charge  by 
the  said  justice,  who  did  thereupon  hear  testimony  on  oath  in  support  of  said  charge, 
and  in  defense  thei*eof,  and  on  behalf  of  said  person. 

And,  whereas,  the  said  testimony  was  given  and  evidence  was  had  in  the  presence 
and  hearing  of  the  said  ,  he    ,  the  said  ,  having  previously 

thereto  been  allowed  a  reasonable  time  to  send  for  and  ad\dse  with  counsel. 

And  whereupon  the  said  justice  did  thei*eupon  adjudge  and  determine  that  the 
said  was  guilty  of  the  aforesaid  charge,  and  the  said  was 

thereupon  convicted  of  the  charge  aforesaid,  to  wit :   of  being  a  child  of  the  age  of 
yeara,  who  was,  on  the  <lay  of  ,  188      ,  found  begging  for  alms  and 

soliciting  charity  frem  door  to  door  in  said  of  ,  and  who  was,  on  the 

same  dav,  found  begging  for  alms  and  soliciting  charity  in  a  street,  highway  and 
public  place  in  sai<l  city,  to  wit : 

And  it  was  adiudgecl  and  determined  by  me  that  the  said  should  be  com- 

mitted to  the  almshouse  of  the  said  county  of  ,  to  be  kept,  employed  and 

insti'ucted  in  useful  labor  until  discharged  by  the  county  superintendent  of  the  poor» 
or  bound  out  as  an  apprentice  by  him,  as  prescribed  by  special  statutes. 

Now,  therefore,  you,  the  said  sheriff,  constable,  marshal  or  policeman,  are  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody  of  the 
said  superintendent  and  principal  koei>er  of  the  said  almshouse.  And  you,  the  said 
superintendent  and  principal  keeper,  are  hereby  commanded  to  receive  the  said 
into  your  custody,  in  the  said  almshouse,  and  keep  h  employed  and 
instructed  in  useful  labor  until  discharged  by  the  county  superintendent  of  the  poor» 
or  bound  out  as  an  apprentice  by  him,  as  prescribed  by  spinal  statutes. 

Given  under  my  hand  at  the         of  aforesaid,  this        day  of  ,  188    » 

[SigiMture.] 


74  FORMS. 

No.  241. 

i  803.  Warrant  to  Commit  a  Child  Found  Begging.    Plea,  Golltj. 

CoTOT,  ) 

County  of  . )      * 

In  the  name  of  the  people  of  the  state  of  New  York : 

To  any  sheriff,  constable,  marshal  or  )X)liceman  in  the  coonty  of  ,  and  to  the 

superintendent  and  principal  keeper  of  the  alms-house  of  the  said  comity, 

^greeting" : 

Whereas,  on  the  day  of  ,  188    ,  was  brought  before  me, 

a  justice  of  the  peace  in  and  for  the  and  county  of  ,  chareed 

on  the  oath  of  ,  which  oath  was  believed  by  me,  the  said  justice,  with  beme- 

A  child  of  the  age  of  yeara,  who  was  on  the  da^  of  ,  188    ,  found 

begging  for  alms,  and  soliciting  chanty  from  door  to  door  m  said  of  ,  and 

who  was  on  the  same  day  found  beggm^  for  alms  and  soliciting  charity  in  a  street, 
highway  or  public  place  in  said  city,  to  wit : 

And«  whereas,  the  said  justice  immediately  and  before  any  further  proceedings 
wei*e  had,  infonned  the  said  of  the  chai*ge  against  h      and  of  n      right  to 

the  aid  of  counsel  in  every  stage  of  the  proceedings,  and  the  said  charefe  was  then 
and  there  distinctly  read  and  stated  to  the  said  ,  and  he,  the  said  , 

was  given  a  reasonable  time  to  send  for  and  advise  with  counsel ;  And,  whereas,  he, 
the  said  did  then  and  thei'e  plead  g^ty  to  the  said  charge,  and  in  the 

presence  of  the  said  court. 

And  whereupon  the  said  justice  did  thereupon  adjudge  and  determine  that  the 
said  was  gxiilty  of  the  aforesaid  charge,  and  the  said  was  there- 

upon convicted  of  the  offense  aforesaid,  to  wit,  of  being  a  child  of  the  age  of 
years,  who  was,  on  the        day  of  ,  188    ,  found  begging  for  alms  and  soliciting' 

charity  from  door  to  door  in  said  of  ,  and  who  was  on  the  same  ilay  found 

begging  for  alms  and  soliciting  charity  in  a  street,  highway  and  public  place  in  said 
city,  to  wit : 

And  it  was  adjudged  and  determined  by  me  that  the  said  should  be  com- 

mitted to  the  alms-house  of  said  county  of  ,  to  be  kept  employed  and  instructed 

in  useful  labor  until  discharged  by  the  county  sux)erintendent  of  the  poor,  or  bound 
out  as  an  apprentice  by  him  as  pi*e8cribed  by  special  statutes. 

Now,  therefore,  you  the  said  sheriff,  constable,  marshal  or  x)oliceman,  are  com- 
manded forthwith  to  convey  and  deliver  the  said  into  the  custody  of  the 
said  8U])eHntendent  and  piincipol  keeper  of  the  said  alms-house.  And  you,  the  said 
superintendent  and  principal  Keeper,  are  hereby  commanded  to  receive  the  said 
into  your  custody,  in  the  said  alms-house,  and  keep  h  employed  and 
instructed  in  useful  labor  until  discharged  by  the  county  sui>enntendent  of  the  poor, 
or  bound  out  as  an  apprentice  by  him  as  pi-escribed  by  special  statutes. 

GKven  imder  my  hand,  at  the  of  aforesaid,  this        day  of  ,  188    . 

[Signature,] 


No.  242. 

Court, 
County  of 

.of 
is  the  wife  of 

in  the  said 
of  said 

$899,8 

of 
,  that  she  coi 

i  899,  eabd.  1.  Affidavit  for  Disorderly  Person. 


,  being  duly  sworn,  says,  that  she 
,  that  she  complains  of  her  said  husband  of  being 
a  disorderly  i)ei'8on,  according  to  section  899  of  the  Code  of  Criminal  Procedure,  for 
that  he  has  actually  abandoned  his  wife  and  children  without  adequate  support,  and 
has  left  them  in  danger  of  becoming  a  burden  upon  the  public,  and  he  neglects  to 
provide  for  them  accoi*ding  to  his  means.  Deponent  further  says  that  for  several 
days  last  past  he  has  actually  abandoned  his  family  without  adequate  support,  and 
left  them  in  dang-er  of  becoming  a  burden  upon  the  public,  and  that  such  family  is 
not  possessed  of  proi)erty  or  of  the  means  of  obtaining  a  livelihood  without  the  aid  of 
such  husband. 

Taken  and  swoni  to  this        day  > 
of  ,  188    ,  before  me,        ) 

[Signature,] 


Court, 
couhttof 
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No.  243. 

(  880,  sabd.  1.  Warrant  for  DiBorderly  PerBon. 
(as: 

In  the  nmme  of  the  people  of  the  state  of  New  York : 

To  any  peace  officer  in  the  county  of  : 

Whereas,  complaint,  and  on  oath  has  this  day  been  duly  made  by  of 

the  of  9  in  the  county  of  ,  before  me,  a  justice 

of  the  said  of  ,  that  on  the  day  of  ,  188    ,  at 

the  of  in  said  county,  and  for  several  days  last  past,  one 

was  and  is  a  disorderly  person,  for  that  he  has  actually  abondoned  his  wife  and 
chilcLren  without  adequate  support,  and  has  left  his  wife  and  children  in  danger  of 
becoming  a  burden  upon  the  public ;  and  has  neglected  to  provide  for  his  wife  and 
childi'en  according  to  nis  means,  against  the  peace  of  the  people  of  the  state  of  New 
York  and  the  form  of  the  statute  in  such  case  provided. 

We,  therefore,  command  ^ou  forthwith  to  apprehend  and  take  the  body  of  the  said 

and  bring  him  before  the  said  ,  at  the  in  the  said 

of  ,  for  examination,  with  this  warrant  and  a  return  of  your  doings 

thereon  indorsed,  to  answer  the  said  complaint,  and  to  be  dealt  with  according  to 

law.    Hereof  fail  not  at  your  periL 

Witness,  the  said  ,  at  the  of  ,  in  the  county  aforesaid, 

the  day  of  ,188    . 

[Signature,] 

By  virtue  of  the  within  warrant,  I  have  arrested  the  within  named 
and  now  have  him  before  the  ma^strate  by  whom  this  warrant  was  issued. 

Dated  ,188    . 


No.  244. 

( 902.  Certifloate  of  Convictioii— Disorderly  Person. 

I  certifiy  that  A.  B.,  having  been  brought  before  me  charged  with  being  a  dis- 
orderly person,  I  have  duly  examined  the  charge,  and  that  upon  his  own  confession 
in  my  presence  [or,  upon  the  testimonv  of  C.  D.,  etc,  naming  the  witnesses],  by 
which  it  appears  that  he  is  a  [pursuing  tne  description  contained  in  the  subdivision 
of  section  899,  which  is  appropriate  to  the  case],  I  have  adjudged  that  he  is  a  dis- 
orderly person. 

Dated  at  the  town  [or  dty]  of  ,  the         day  of  ,  188    . 

E.  F., 
Justice  of  the  peace  of  the  town 
of       ,  [or  as  the  case  may  be.] 


No.  245. 


ff  941-949.  Criminal  Statistics. 


The  following  are  the  instructions  and  forms  as  issued  by  the  secretai*y  of  state : 
By  the  tirst  section  the  duty  is  imposed  upon  the  district-attorney  of  the  county  in 
which  any  criminal  court  of  record  is  held  to  furnish,  within  ten  days  after  the  ad- 
journment of  said  court,  to  the  clerk  of  such  court,  such  a  description  of  the  offense 
committed  by  every  person  convicted  of  crime,  abridged  from  the  indictment  as 
would  1)6  sufHcient  to  maintain  the  averment  relating  to  such  offense,  or  necessary  to 
be  made  in  an  indictment  for  a  second  offense. 

The  oV)ject  of  the  law  is  to  furnish  evidence  which  will  be  sufficient,  on  an  indict- 
ment for  a  fiiecond  offense,  to  prove  the  facta  of  a  prior  conviction.  A  general  state- 
ment that  the  defendant  was  convicted  of  **  ^n*an<i  larceny,"  or  of  "  lai-ceuy  "  or  of 
•'  ai-«on  in  the  second  degree,"  or  any  other  similar  and  general  description  of  the 
offense,  will  not  prove  ths  facts  necessary  to  be  established  on  the  trial  of  an  indict- 
ment for  a  secona  or  subseciuent  offense.  Such  an  indictment  must  aver  that  the  de- 
fen<lant,  at  a  i»arti(!ular  couj-t,  held  at  aparticular  time  and  place,  before  pei-sons  to 
be  named,  was  convicted  of  a  specific  oflense,  which  must  be  stated  with  as  much  pre- 
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cifiion  and  certainty,  as  to  time,  place,  manner,  person  on  whom  committed,  and  all 
the  legal  ing-i-edients  to  constitute  cnme,  as  in  the  liret  indictment.  Of  coui-se  thetse 
averments  must  be  sustained  by  proof ;  and  the  description  furnished  by  the  dis- 
trict-attorney is  the  jn-oof  which  the  law  intends  should  he  adduced.  This  is  done  to 
promote  public  justice,  to  save  trouble  to  the  district-attorneys,  and  to  avoid  the 
enormous  expense  of  procuiing  exemplifications  of  records  of  conviction.  By  the  act 
prefixed,  the  legislatui'e  has  more  distinctly  and  directly  declared  this  object,  and 
what  the  statement  must  contain  to  accomplish  it. 

These  general  remarks,  will,  perhaps,  be  sufficient  to  gtiide  district-attorneys  in 
prepaiing  their  statements.  But  as  section  949  of  the  prefixed  act  requires  the  secre- 
tary of  state  to  publish  forms  and  instructions  for  its  execution,  I  proceed  to  discharge 
the  duty,  so  far  as  the  nature  of  the  subject  will  admit.  To  furnish  forms  for  all 
cases  of  criminal  conviction  would  be  a  work  of  unnecessary  labor  and  of  no  practical 
utility.  All  that  can  be  done  is  to  g^ve  gfeneral  directions  applicable  to  the  great 
mass  of  cases,  and  a  few  instances  of  foi*ms  to  exemplify  the  instructions. 

Generally  speaking,  it  will  be  more  convenient,  and  moi*e  likely  to  insui-e  accuracy, 
to  recite  the  charging  part  of  the  indictment,  omitting  only  the  synonymous  woihIh 
which  it  sometimes  contains.  Thus,  in  a  cape  of  perjury,  whei*e  the  indictment 
necessariljr  contains  very  special  averments,  the  statement  of  conviction  may  be  in 
the  following  form  : 

John  Jackson,  having  been  indicted,  for  that,  at  a  circuit  court  held  at,  etc.,  in  and 
for  the  county  of  ,  on  the  day  of  ,  18    ,  a  cei-tain  issue  joined  in  the 

Bupi*eme  court  between  Thomas  Styles,  plaintiff,  and  John  Doe,  defendant,  in  a  plea 
of  ti-espass  on  the  case,  came  on  to  be  tried  before  the  said  circuit  court,  and  a  juiy 
of  the  county  then  and  thei'e  duly  impanelled  and  sworn ;  and  that  the  said  John 
Jaclmon  was  then  and  thei'e  pnxluced  as  a  witness  by  and  on  behalf  of  the  said  John 
Doe,  and  was  then  and  there  duly  sworn  according  to  law,  etc.  [reciting  the  substan- 
tial part  of  the  indictment] ;  and  having  been  duly  tned  by  a  jury,  and  found  guilty 
of  the  offense  of  which  he  was  so  iiulictcd,  he  is  thereupon  by  the  court  here  sen- 
tenced to  imprisonment  in  the  stiite  prison  at  Auburn  for  three  years. 

A  fJimilar  fonn  will  be  necessai-y  in  stating  convictions  for  dtLding,  chdUenges  to  fight-, 
unlawful  inarridges,  incesU  bribery,  and  many  other  offenses,  particulai'ly  misdetneaiiors 
of  all  kinds,  in  which  special  avennents  are  necessaiy  to  (lescribe  the  offense. 

Thei-e  are  some  cases  in  which  an  abbi-eviated  form  may  be  adopted,  of  which  the 
following  ai*e  examples : 

Murder.  John  Jackson,  having  been  duly  tried  by  a  jury  and  found  guilty  of 
murder,  for  which  he  hiis  been  int!icto<i,  in  feloniously  killing  Thomas  Styles,  on  the 

diiy  of  ,  at  tUe  town  of  ,  in  the  county  of  , 

by  feloniously  shfxUing  the  said  Styles  with  a  pistol  loaded  with  gunpowder  and  ball, 
he  is  sentenced,  etc. 

Arson  in  the  first  degree,  James  Jackson,  ha\nng  been  duly  tried  by  a  jury,  and 
found  guilty  of  arson  in  the  first  deiri'ee,  for  which  he  had  been  indicte<^  in  wilfully 
and  feloniously  burning  in  the  night-time,  on  the  day  of  ,  at  the 

town  of  ,  in  the  county  of  ,  the  dwelling  house  of  John  Styles, 

in  which  there  was  at  the  time  a  human  being,  to  wit,  Nancy  Styles,  he  is  sentenced 
to  be  imprisoned,  etc. 

Arson  in  the  second  degree,  John  Jackson,  having  been  duly  tried  by  a  jury,  and 
found  guilty  of  ai'son  in  the  second  degi*ee,  for  which  he  had  been  inc&cted,  in  wil- 
fully burning  the  inhabited  dwelling-house  of  Thomas  Styles,  on  the  day 
of  ,  ,  at  the  town,  etc.,  in  which  dwelling-house  there  was  at  the  time  & 
human  being,  to  wit,  William  Jones,  he  is  sentenced,  etc. 

Manslaughter.  James  Williams,  having  been  duly  tned  by  a  jury,  and  found 
ffuilty  of  manslaughter  in  the  first  degi-ee  [or  whatever  degree  was  found  bv  the  jury], 
for  which  he  had  been  indicted,  in  killing  John  Doe,  on  the  day  of  , 

at  the  town  of  ,  in  the  county  of  ,  by  stabbing  him  with  a  knife, 

while  he,  the  said  James  Williams,  was  engaged  in  the  j)erpetration  of  a  burglary 
upon  the  house  of  the  said  John  Doe,  he  is  sentenced  to  imprisonment  in  the  state 
prison  at  Sing  Sing  for  and  during  his  natural  life. 

The  various  degi*ees  of  manslaughter  dei)end  so  much  on  the  circumstances  of  each 
case,  that  as  a  general  rule,  the  form  of  reciting  the  charging  part  of  the  indictment, 
as  given  before  in  the  case  of  perjury  had  better  be  a<it»pted,  as  there  will  be  much 
Jess  liability  to  mistake. 
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Rape,    James  Jackson,  having  been  duly  tried  by  a  Jnry,  and  found  gnilty  of 

rai)e,  for  which  he  ha*!  been  indicted,  in  canially  and  unlawfully  knowing  Julia  Joncfi, 

a  female  child  under  the  age  of  ten  years,  on  the  day  of  ,  at  the  town  of 

,  in  the  county  of  ,  is  sentenced  to  imprisonment  in  the  state 

prison  at  Auburn  for  ten  years. 

Or,  in  forcibly  ravishing  Eliza  Stevens,  on  the        day  of  ,  at  the  town,  etc, 

he  is  sentenced,  etc 


\t  with  interit  to  kill,    James  Thomas,  having  been  duly  tried  b^  a  jury,  and 
lilty  of  shooting  a  pistol  loaded  with  gunpowder  and  ball  at  William  Town- 


Assatdt 
found  guil 

ten  U  on  the,  etc.,  at  the  town,  etc^,  with  intent  to  kill  the  said  Townsend,  for  which 
he  had  been  indicted,  he  is  sentenced,  etc. 


Larceny,  John  Jackson,  having  been  duly  tried  by  a  jnry,  and  found  guilty  of 
ha.ing,  on  the,  etc.,  at  the  town,  etc.,  feloniously  taken  and  carried  away  one  gold 
watch  of  the  value  of  ,  the  pei-sonal  property  of  William  Jones,  for  which 

offense  he  has  been  indicted,  he  is  sentenced  to  imprisonment,  etc. 

Pocket  picking,  John  Jackson,  ha\nng  been  duly  tried  by  a  jnry,  and  found  guilty 
of  having,  on  the,  etc.,  at  the  town,  etc.,  feloniously  stolen,  ,  fi-om  the  person 

of  William  Jones,  one  gold  watch  of  the  value  of  twenty-six  dollars,  for  which  offense 
he  had  been  indicted,  he  is  sentenced,  etc. 

Receiving  stolen  goods  James  Jackson,  having  been  duly  tried  by  a  jury,  and 
found  guilty  of  having,  on  the.  etc.,  in  the  town,  etc..  received  of  and  from  one 
Thomas  Wilson,  one  silver  watch  of  the  value  of  twenty  dollars,  the  personal  property 
of  William  Jones,  which  ha<l  been  thei'etofore  feloniously  stolen  by  the  said  Thomas 
Wilson  fi*om  the  said  William  Jones,  for  which  offense  he  had  been  indicted,  he  is 
sentenced,  etc. 

Assault  and  battery.  John  Jackson,  having  been  indicted  for  unlawfully  assault- 
ing, striking  and  beating  Thomas  Jones,  on  the,  etc.,  at  the  town,  etc.,  and  having 
been  duly  tried  by  a  jury  on  the  said  indictment,  and  foond  guilty,  he  is  sentenced  to 
six  months  imprisonment  in  the  -county  jail. 

When  the  conviction  is  founiled  on  a  plea  of  confession,  the  commencement  of  the 
form  should  vary  from  those  before  given,  and  should  be  thus : 

John  Jackson,  having  been  indicted  for  larceny,  in  having,  on  the  ,  ,  at 

the  town,  etc.,  feloniously  stolen,  taken  and  carried  away  one  gold  watch  of  the  value 
of  twenty-six  dollars,  the  personal  property  of  William  Jones,  and  on  being  ar- 
raigned upon  said  indictment  having  confessed  the  said  offense,  and  pleaded  guilty 
to  said  indictment,  he  is  sentenced,  etc. 

Where  there  ai'e  several  counts  in  an  indictment,  intended  to  describe  the  same 
offense,  the  statement  of  the  crime  need  not  be  repeated  according  to  the  formal 
variations  in  the  different  counts,  but  should  be  stated  once  only,  according  to  the 
count  which  was  proved  on  the  trial. 

The  foi-egoing  instructions  are  addressed  more  particularly  to  district-atUyrneySt 
although  thev  will  be  useful  to  clerks  of  criminal  courts,  to  enable  them  to  prepare 
entries  of  judgment  when  that  duty  is  neglected  by  the  district-attorney. 

The  following  appear  to  be  the  only  instructions  necessary  to  be  given  to  clerks  of 
criminal  courts  : 

They  are  instructed  to  report  promptly  every  case  of  neglect,  by  a  district-attor- 
ney, to  furnish  them  with  the  statements  required  by  the  statute  to  be  pi-epai-ed 
by  him. 

But  the  judgment  must  be  entered  in  the  minutes  at  the  time  of  the  sentence  or 
before  the  court  adjourns,  and  the  transcript  may  be  sent  within  twenty  days  after 
the  adjournment ;  and  if  the  district-attorney  has  omitted  to  prepare  the  statement 
of  the  offenses  upon  which  cx)nviction  has  been  had,  the  clerk  must  do  it  for  his  own 
protection,  and  submit  them  to  the  court  before  entering  them  in  the  minutes. 

A  transcript  may  and  should  contain  all  the  convictions  had  at  the  same  term  or 
session  of  the  coui-t.    The  following  will  be  the  form  of  the  caption  : 

Transcript  of  the  entries  in  the  minutes  of  the  court  of  general  sessions  of  the 
peace,  held  at  the  court  house  in  the  town  of  ,  in  and  ^r  the  county  of  , 

on  the        day  of  ,  one  thousand  eight  hundred  and  by  and  before 

,  esquires,  justices  of  the  sessions  of  the  county,  of  all  convictions  for  criminal 
offenses  had  at  the  said  court,  and  of  the  sentences  thereon. 
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It  is  important  that  the  title  of  the  court  and  the  names  of  the  judges  should  be 
given  in  full. 

The  minutes  of  the  judgment  or  conviction,  and  of  the  sentence,  are  then  to  be 
copied  seimi-ately. 

The  minutes  of  the  trial  arc  vot  required  by  law^  and  are  of  no  use,  and  the  practice 
of  some  clerks  oj  copying  out  those  minutes  containing  the  names  of  jurors  and  wU- 
nesses  is  altogeUier  irregular  and  improper. 

After  entering  all  the  convictions  and  sentences,  the  following  certificate  should  be 
added: 

I,  ,  clerk  of  the  county  of  ,  do  hereby  certify  that  the  foregoing 

is  a  true  and  correct  transciipt  of  all  the  convictions  for  criminal  offenses  had  at  the 

court  of  ,  held  in  and  for  the  said  county  on  the  ,  as  entered  in  the 

minutes  of  said  court  kept  by  me,  as  the  clerk  thei-eof,  and  of  the  sentences  thereon. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name,  and  affixed  the  seal 

of  my  office,  the        day  of  ,  18       . 

In  the  city  and  county  of  New  York,  the  clerk  of  the  criminal  courts  will,  of 
coui*se,  desciibe  his  official  chai*acter  accoi*ding  to  the  fact,  and  the  clerks  of  all  other 
criminal  courts  of  I'ecord  will  also  use  their  peculiar  official  titles  in  this  certificate. 

Under  section  943  of  the  act,  herewith  transmitted,  it  is  required  of  the  clerk  of 
the  coui-t  to  transmit  within  twenty  days,  to  the  office  of  the  secretary  of  state,  the 
statements  which  shall  be  furnished  by  the  district-attorney.  They  should  be  made 
under  this  caption  : 

Statement  of  the  number  of  indictments  tried  at  the  court  of  ,  held  at  the 

court-house  in  the  ,  in  and  for  the  county  of  ,  on  the        day  of  , 

in  the  year  one  thousand  eight  hundi-ed  and  ,  by  and  before  , 

esquire,  justice  of  supreme  court  of  the  judicial  cii-cuit  or  county  judge,  and 

and  ,  justices  of  the  sessions  of  the  said  county,  and  also 

the  number  of  indictments  pending  in  the  said  court  against  persons  who  were  dis- 
charged during  tlie  session  of  the  said  court  vrithout  tnal. 

The  wht»le  number  of  indictments  tried  at  the  said  court  was 

Of  which  was  for  mui*der,  in  which  the  defendant  was 

Three  for  grand  larceny,  in  two  of  which  the  defendants  were  and  in 

one  he  was 

Five  for  petit  larceny,  in  which  all  the  defendants  were 

One  for  obtaining  money  under  false  pretences,  in  which  the  defendant  was 

One  ioT  misdemeanor,  in  keeping  a  disoi*derly  house,  in  which  the  defendant 
was 

One  for  assault  and  battery,  in  which  the  defendant  was 

That  the  whole  number  in  w^hich  convictions  were  had  was  ,  and  the  whole 

number  in  whir.h  the  defendant  was  acquitted  was 

That  the  whole  number  of  indictments  on  which  persons  were  discharged  without 
trial  (Innng  the  session  of  the  said  court  was 

Of  which  was  for  assault  and  battery. 

And  were  for  laiTeny. 

[Or,  and  that  no  person  was  discharged  at  the  said  court  without  trial.] 

I,  ,  cI(M-k  of  the  county  of  ,  and  clerk  of  the  court  of  oyer  and 

terminer,  hcl<i  in  and  for  th«'  county  of  .  on  the  day  of  ,  18       ,  do 

hereby  certify  that  the  foT*«^^(>ing  is  a  true  ana  correct  statement  of  the  number  of 
indictments  tried  at  the  said  coiu't,  and  of  the  number  of  iudictmeuts  against  pei'sons 
who  were  discharged  at  the  said  court  without  trial. 

In  witness  whereof,  I  have  hereunto  subsciibed  my  name,  and  affixed  the  seal 
of  my  office,  this        day  of  ,18 

This  form  will,  of  coui-ae,  be  varied  according  to  the  style  and  name  of  the  court, 
whether  of  general  sessions  of  the  peace,  oyer  and  terminer,  mayor's  court,  recorder's 
court,  or  otherwise,  and  according  to  the  official  title  of  the  clerk. 

In  case  of  convictions  on  plea  of  guilty,  the  following  form  may  be  used  : 

There  were  also  two  persons  convicted  at  the  said  court  upon  their  own  confeasioii 
and  plea  of  guilty,  one  of  whom  was  indicted  for  ,  and  the  other  for 
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By  section  944  of  the  act,  herewith  transmitted,  county  clerks  are  reqmred  to 
transmit  to  the  secretary  of  state  copies  of  all  certificates  oi  convictions  by  any  court 
of  special  session  filed  with  them. 

The  following  will  be  the  form  of  such  returns : 

A  I'etuiTi  of  copies  of  all  certificates  of  conviction  made  by  courts  of  special  sessiona 
in  the  county  of  ,  filed  with  the  counter  clerk  of  the  said  county,  since  the  trans- 
mission by  him  of  any  transcripts  >of  criminal  convictions. 

The  certificates  are  then  to  be  copied  verbatimf  to  which  the  following  certificate 
should  be  added : 

I,  ,  county  clerk  of  the  county  of  ,  do  hereby  certify  that  the  pi'e* 

ceding  are  true  and  correct  copies  of  all  certificates  of  conviction  made  by  any  coiu*t 
of  special  sessions,  and  filed  in  my  office  within  the  period  above  specified. 

GKven  under  my  hand  and  seal  of  office,  this  day  of  ,  18    • 

The  reports  of  county  clerks  must  be  written  in  a  plain  hand,  so  that  no  mistakes 
may  occur  in  the  filing  and  recording  thereof  in  the  state  department.  Any  material 
informality  in  said  reports  will  compel  the  secretary  to  send  them  back  at  the  expense 
of  the  county  clerks  ror  amendment,  and  the  penalty  wiU  be  enforced  as  if  they  had 
never  been  transmitted.  Hereafter  the  criminal  statistical  yeajr  will  end  on  the  30th 
October,  so  as  to  give  the  necessary  time  to  make  up  the  annual  report  to  the  legis- 
lature. 

The  transcripts  of  conviction  and  the  copies  of  certificates  must  be  on  separate 
sheets  of  paper,  and  should  be  inclosed  in  a  strong  envelope  or  wrapper,  directed  to 
the  secretary  of  state,  and  sent  by  mail  or  by  express. 

It  will  be  perceived  by  the  provisions  contained  in  the  law  that  within  twenty  days 
after  the  adjournment  of  any  criminal  court  of  record,  the  sheriff  in  the  county  in 
which  such  court  shall  have  been  held,  is  required  to  transmit  to  the  office  of  the 
seci'etai*y  of  state,  certain  statistics  in  relation  to  (persons  convicted  of  criminal  offenses. 

In  section  945  it  is  provided  that  the  sheriff  of  the  respective  counties  in  which 
incoiporatcd  cities  are  situated  shall  also  transmit  a  statement  of  the  number  of  ]>er- 
sons  convicted  in  city  courts,  courts  of  si>ecial  sesedons  and  police  courts  in  those  cities, 
together  with  such  specifications  in  each  case  as  requiml  by  said  section.  Such 
returns  must  be  i*egularly  transmitted  to  the  office  oi  the  secretary  of  state,  on  the 
first  day  of  evei*y  month,  in  order  that  they  may  be  fully  entered  in  the  annual  report 
requii*ed  fi*om  this  office. 

Section  949  of  the  Code  of  Criminal  Procedure,  imposes  the  duty  upon  the  secretary 
of  state  to  issue  such  forms  of  instruction  as  he  may  deem  proi)er  and  requisite  for 
the  execution  of  the  duties  therein  prescribed.  Accordingly,  the  following  instructions 
to  sheriffs  ai'e  given : 

First,  To  all  sheriffs  transmitting  rep>ortB  which  relate  only  to  pei'sons  convicted 
in  courts  of  record,  the  following  will  be  the  form  of  caption. 

Report  of  the  sheriff  of  the  county  of  ,  to  the  secretary  of  state  of  the 

state  of  New  York,  respecting  the  jiersons  convicted  of  offenses  at  the  court  of  general 
sessions  of  the  peace  (or  at  any  other  court  of  record),  held  in  and  for  the  said  county, 
on  the        day  of  ,  ,  made  pursuant  to  section  945,  of  the  Code  of  Criminal 

Procedure. 

The  following  will  be  the  subjects  of  the  report: 

First.  You  will  state  the  name  of  the  convict,  and  if  he  or-she  has  two  more  names, 
you  will  state  them. 

Second.  The  crime  of  which  he  or  she  was  convicted^  at  the  court  held  in  your 
county,  such  as  lai'ceny,  robbery,  etc.,  in  general  terms. 

Third.  His  oi*  h(;r  occupation,  whether  a  mariner,  tradesman,  blacksmith,  mer- 
chant, lawyer,  tailoi'^as,  ami  the  like. 

Fourth.  Age  at  the  time  of  conviction,  and  sex. 

Fifth.  Is  he  or  she  married  or  angle. 

Sixth.  His  or  her  native  country. 

Seventh.  The  degree  of  instruction  he  or  she  has  received  ;  whether  he  or  she  can 
read  and  write,  or  can  read  only,  or  whether  he  or  she  be  ignorant  and  entirely 
uneducated.     What  oppoi'tunities  has  he  or  she  had  of  religious  instruction. 
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Eighth.  Whether  his  or  her  parents,  or  either  of  them,  are  living,  and  which  of  them. 

Ninth.  Whether  he  or  she  has  fonuerly  been  impiisoned  for  any  offense  ;  if  any, 
state  it. 

Tenth.  His  or  her  habits  in  respect  to  the  inmioderate  use  of  ardent  spirits. 

Eleventh.  Any  other  fact  or  circumstance  in  his  or  her  condition,  habits  or  circnm- 
stances  that  you  may  deem  useful  to  communicate. 

This  return  must  be  made  within  twenty  d&ys  after  the  adjournment  of  every  crimi- 
nal court  of  record  held  in  the  county,  and  according  to  the  annexed  tabular  form 
mai'ked  A,  aTid  in  no  other  fonn,  and  it  should  be  signed  by  the  sheriff  in  his  official 
chai*acter,  and  dated  at  the  time  of  signature. 

The  opportunities  which  the  jailors  and  turnkeys  have  of  conversing  with  the 
prisoners  will  always  enable  them  to  acquire  the  knowledge  necessary  to  make  out 
the  statements ;  and  the  sheriff  should  instruct  them  accorcun|^ly,  to  enable  them  to 
do  so.  Surplus  copies  of  this  circular  will  be  transmitted,  which  should  be  kept  in 
the  jails,  for  the  infoi*mation  of  their  keei>er8.  Constables  who  bring  prisoners  to  the 
jail  will  often  be  able  to  communicate  information  upon  manjr  of  the  subjects.  The 
friends  and  relatives,  also,  of  the  convict  should  have  no  objection  to  do  the  same ; 
and  during  the  trial  of  the  cause,  the  witnesses  will  be  able  to  inform  the  sherifi^ 
generally  on  all  the  desired  particulars. 

With  all  these  means  of  information,  the  results  will^  doubtless,  sometimes,  be 
imperfect.  Still  thev  are  ample,  and  if  faithfully  improved,  the  returns  will  be 
almost  imiversally  full  and  accui'ate. 

/Second.  To  the  sheriffa  named  in  section  945  of  the  Code  of  Criminal  Procedure. 

This  duty  relates  to  convictions  in  city  courts,  courts  of  special  sessions  and  police 
courts,  held  in  the  various  cities  of  the  state.  The  reports,  which  should  be  trans- 
mitted to  this  office  on  the  first  day  of  every  month,  will  be  in  tabular  form,  like 
the  annexed,  marked  B.  The  form  must  be  printed  on  ruled  paper,  the  ruling 
directly  opposite  the  printed  matter  on  the  left  margin  of  the  report,  in  order  that  a 
systematic  report  may  be  had  from  all  the  sheriflb  a£ke. 
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No.  246. 

CODBT  OF  ,  > 

coumty  op  .  j 

Thb  Pboplb        ^ 

V8.  V  day  of  188 


f  MB.  Grimlaia  Statlsttoa. 


Question — What  is  your  name  and  occupation? 

Answer — 

Question — What  is  your  a^  t 

Answei' — 

Question— Where  were  you  bom  ? 

Answer — 

Question — Are  you  married  or  single  ? 

Answer — 

Question — What  reli^ous  instruction  have  you  recdved»  and  in  what  religiooB 
denomination  have  you  received  it  f 

Answer — 

Question — What  education  have  you  received  1 

Answer — 

Question — Are  your  parents  living  or  dead  ? 

Answer — 

Question — Are  you  temperate  or  intemperate  t 

Answer — 

Question — Have  you  been  before  convicted,  or  noty  of  any  crime ;  if  you  have,  of 
what  crime  and  where  convicted  f 

Answer — 

Justice, 
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A. 

Albany— (/Sec  In forbiations.  )  No.  of  Form. 

Albany  special  sessioiiH : 

onler  for  bench  warrant  in 7 

bench  warrant  in 8 

Animals— (<S'ce  Informations.) 
Appeal : 

notice  of,  by  defendant. 145 

id.,  by  i»eople 146 

certificate  for  slay  on 147 

notice  of  argument  of. 148 

Argrument : 

notice  of,  on  appeal 148 

Arson— (aS^c  Informations.) 

Articles  of  iinpeachincnt— (/kSec  Impbachmknt.) 

Assaults — {See  Informations.) 

Attachment— (-S^ec  Witicbss.) 

B. 

BaU: 

on  arrest  in  another  county 87 

by  police  captain  or  sergeant IW 

notice  to  district-attornev,  order IftO 

certificate  granting  applfcution  for • 151 

undertaking  of,  Ix'lbre  indictment IAS 

notice  of  application  fur,  in  citicd 163 

affidavit  of  ju.Htification  of  sureties 154 

order  allowing  or  disallowing 155 

order  for  di»cnarge  on 156 

after  indictment,  undertaking 157 

certifloate  of  deposit  luiitead  of 158 

surrender  by,  certificate  of 159-lM 

deputation  by,  to  arrest  principal 161 

after  re-arrest 102 

to  special  sessions 184 

Bastardy: 

anplioation  by  overseer 201 

amdavil  of  pregnancy 202 

warrant  against  father  before  birth « 208 

affidavit  of  mother  after  birth 204 

warrant  against  fluther  allei-  birth 205 

indorsement  for  arrest  in  another  county    206 

id.,  by  justice  in  another  county 207 

bond  of  fUiher  on  arrcht  in  another  county 20S 

bond  on  n< IJournmon t .* 2(MI 

order  of  flliaclon 210 

lM>nd  ailer  order  of  filiation 211 

id.,  on  appeal  from  order • 212 

commitment  of  father • 21:{ 

order  of  filiation  in  absence  of  father 214 

commitment  of  mother  refusing  to  give  father's  name 215 

process  to  comiK3l  attendance  of  mother 216 

summons  where  mother  ha.s  ]»roperty 217 

order  compelling  mother  to  Mip|>ort  child 818 
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Bastardy  —  Cmitinued.  No.  of  Fdrm. 

commiiiiiLMiiof  moilicr  lor  neglect  to  give  bond 219 

order  reducing  buiu  to  be  i^uiid  by  I'utbcr 220 

notice  of  overseer  of  uppbcutiou  lor  increaae 221 

id. ,  to  ovcrS4.'er  lo  redueO 222 

warrant  lo  seize  propeiiy  of  absconding  parent / 223 

nutioe  ol'  appeal  iruni  order  of  Hiiation 224 

Bawdy  house— (^(«  Disobdbrlt  Hodsb.) 
Beggars— ('Sfetf  VAORi.N'»«  ) 

Bench  warrant : 

All}any  Bpet-ial  setiaions • 7,8 

after  indictment lU 

endorbenieat  on  offense  bailable 116 

after  conviction 125 

"Rigamy—iSee  Informations.) 
Books  aud  papers : 

subpwna  to  produce * 167 

Breach  of  peace : 

information  for tf 

id.,  for  acts  tending  to 43 

Burglary— (/S*ee  Ikfobmahoms.) 

C. 

Certificate  : 

of  names  of  ref>iHters  of  process 16 

denying  application  for  bail 121 

of  execution  of  death  sentence 144 

fur  stay  on  aopeal 147 

granting  upplicalioii  for  bail 151 

of  deposit  uiHtuad  of  bail , .,  isg 

of  surrender  in  eiconeration  of  bail ,  ifig 

Certificate  of  reasonable  doubt— (/S^  Stat.) 
Child  : 

killing  unborn 66 

(5ec  Vagrants,  Prostitution.) 
Cities  : 

bail  by  police  ofllcors  in 149 

notice  of  application  for  bail  in 16$ 

Common  prostitute— (/&c  Vagrant.) 
Complaint— ('SV'c  Informations.) 
Compounding  crimes— (/See  Compromisb.) 
Compromise  of  crimes : 

ncknowled^rment  of  satisfaction 170 

order  for  compromise  171 

Coroner : 

accounting  to  supervisors 188 

Coroner's  inquest : 

oath  to  foreman  of  jury 186 

ill  ,  to  jurors  generally 186 

ill  ,  to  w  itness 187 

tiiibpcpnu  by  coroner 188 

attachment  of  wituctss 189 

inqui^irlon. 190 

depositions 191 

warrant  of  arrest  by  coroner 192 

statement  of  coroner  to  supervisors 198 

Corporations : 

Hummons  against 179 

holding,  to  answer ITS 

County  treasurer— (/Sec  Dki»osit.) 


INDEX  TO  FOBBia  87 

Crimiiial  statistics:  No.ofFonn. 

instnictions  and  forms  issued  by  secretary  or  state 245,  946 

Cruelty  to  animals— (iS^  Informations.) 

D. 

Dangrerous  weapons— (/S^ee  Informations.) 

I>eatli  warrant 126 

Death  sentence : 

warrant  for 126 

order  to  bring  convict  before  court 142 

invitation  to  officers  to  attend 143 

certificate  of  execation  of lii 

(See  Inquiry  into  Sanity  and  Pregnancy. ) 
Deposit  instead  of  bail : 

certificate  of 158 

Disorderly  child— ('^^ee  Informations.) 
Disorderly  house— (^S^ee  Informations.) 
Disorderly  persons: 

information  against 842 

warrant  for  arrest  of 248 

certificate  of  conviction 244 

District- Attorney : 

notice  to,  on  application  fbr  removal 119 

notice  to,  on  inquiry  as  to  sanity,  etc : 128 

id.,  sabpoBua  by,  in  such  case 132 

notice  to,  on  inquiry  as  to  pregnancy,  etc 135 

id.,  subpoena  by,  in  such  case 136 

sabposna  for  grand  Jury 164 

Gmbezzlement — {See  Informations.) 
Exceptions : 

settlement  of,  order. .....^ 124 

Execution— (^ee  Dbath  Skntbncb.) 
Exoneration— (/S'eo  Bail.) 

F. 

False  pretences— (>S^  Informations.) 
Forgery— (/Sfec  Informations.) 

G. 

Grand  jury : 

snbpana  for , 164 

H.  " 
House  of  Reftige : 

commitment  of  disorderly  child  to 181,  188 

I. 

Impeachment : 

articles  of. 1 

summons  to  court  of. 2 

oath  to  members  of  court 8 

writ  and  process  of  court 4 

Indictment : 

indorsement  of  "true biU  **...» 115 

order  romovinsr 6, 119, 190 

general  form  of. •• •.  114 
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Informations :  Ko.  of  ivmn. 

abandoniug  maimed  animal 48 

acts  tending  to  breach  of  peace 43 

affray 19 

against  person  in  another  county  lor  ielony,  arrested  without  warrant 89 

animals,  couiining  milch  cow 28 

cruelty  to.  gcncruUy 29 

keeping  pluce  lor  lighting 90 

overdriving,  boating,  etc 81 

fighting 3S,  68 

id.,  permitting  use  of  place  for 35 

abandoning  maimed 48 

aiding  in  lighting 49 

allowmg  (lisubled,  in  highway 50 

transporting,  in  crael  manner 61 

apparatus,  ganibling,  seixure  of. ;  53 

arson ^,21 

assault  and  battery 22 

with  Intent  to  kill 23 

id.,  with  firearms 24 

with  intent  to  ravish 25 

id.,  children  under  ten 26 

on  an  officer 27 

with  sharp,  dangerous  weapon 40 

bigamy 41 

breach  of  peace » 42 

acts  tending  to 43 

burglary 44,45 

carrying  animals  in  cruel  manner 51 

child,  disorderly 83 

allowing,  to  beg 46 

killing  unborn 65 

assault  to  ravish 28 

city  ordinances,  violation  of 47 

cook  fighting— (iS'ee  Animals.) 

disorderly  child 88 

house 84 

do?  fighting— (<Ste  Animals.) 

driving,  reckless 73 

embezzlement 36 

false  pretenses 87 

felony  or  misdemeanor 38 

fighting  animals. 82,68 

aiding  in 48 

forgery 89 

gambling  hou»e,  keeping ...* 62 

apparatus,  seizure  of 68 

highway,  allowing  disabled  animal  on 60 

hous>e,  disorderly 84 

id.,  female  under  sixteen,  m 70 

gambling,  keeping OS 

intcrtering  with  ofilcer 64 

intoxication,  public 71 

keeping  disorderly  house 84 

gambling  house 58 

killing  unborn  child 66 

larceny 44,66 

f^om  person 67 

libel ; 68 

malicious  mischief. 69 

trespass 60 

manslaughter 4 61 

mayhem 6S 

mischief,  malicious 69 

misdemeanor « 68 

mortgaged  property,  selling,  etc 80 

murder 64, 65, 66 

Officer,  assault  on 87 

interfering  with 54 

refusing  to  aid 74 

ordinances,  violation  of 47 

peace— (5ee  Breach  of  Peace.) 

perjury 67 

pretenses,  false 87 

prisoner,  rescuing 75 

prize  fighting 68 

animals 68 

pro.<«titution,  girl  under  sixteen TO 

public  intoxication 71 

railroad,  cruelty  to  animals  on •....  51 

receiving  stolen  goods 72 

reckless  driving 71 
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Informations  —  Oontinued,  No.  of  Form. 

refbaing  to  aid  ofBcer. 74 

rescuing  priiK>ner 75 

robbery 76 

search  warrant 194,  196 

seduction 77 

selling  hired  property 78 

materials,  etc 79 

mortgaged  properly 80 

trespass,  malicioos 60 

transporting  animals  cmelly , 61 

Inquests— (>Se6  Coronbr,  Inquiry.) 
Inquiry  into  pregnancy : 

notice  by  sheriff  to  district  attorney 185 

subpcena  of  district-attorney 136 

oath  tojarors 187 

id. ,  to  challenged  Joror 138 

id. ,  to  witness  on  such  challenge 189 

id.,  to  witness  on  inquest 140 

inquisition  of  Jurors 141 

Inquiry  into  sanity : 


concurrence  of  Judge  in  calling  Jury 117 

notice  to  district-attorney 128 

oath  to  Jurors.   189 

id.,  where  challenge  is  interposed 180 

id.,  to  witness  on  challenge ..., 131 

subpcBna  i»y  district-attorney 182 

oath  to  witness  on  inquest. 133 

inquisition  of  Jurors , 184 

Inquisitions  : 

as  to  sanity  of  con  v let 184 

as  to  pregnancy  of  female  convict 141 

of  coroner's  Jury 190 

Insanity— (/See  Inquiry  Into.) 
Intoxication— (^8^  Informations.) 

J. 

Judgrment : 

of  court  of  special  sessions , ,.  177 

Justification— (/See  Bail.) 

li. 

Larceny— (/Ste  Informations.) 

Libel : 

in  newspaper ;  bond  to  change  venae 18 

inTormation  for 06 

M. 

Malicious  mischief— (/Sec  Informations.) 
3Ialicious  trespass— (/See  Informations.) 
Mayhem— (/See  Informations.) 

MUitary : 

requisition  ibr 16,17 

N. 
Notice  : 

to  district-attorney  on  inquiry  as  to  sanity 188 

id  ,  on  inquiry  as  to  pregnancy. 

of  appeal  by  defendant  and  people 145,148 
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O. 

Oath :  No.  of  Fonn. 

to  members  of  court  of  Impeachments 3 

of  foreman  of  grand  Jury Ill 

of  grand  Jurors  generally 112,  113 

to  officers  in  charge  of  Jury va 

to  Jurors  on  inquiry  as  to  pregnancy  of  prisoner 137 

id. ,  where  Juror  is  challenged. 188 

id.,  to  witness  on  such  challenge 139 

id.,  to  witness  on  inquest .110 

to  jurors  on  inquinr  as  to  sanity Ii9 

Id. ,  to  challenged  jurors 13 ) 

id.,  to  witness  on  such  challenge 131 

id.,  to  witness  on  inquest 183 

to  Jurors  in  soecial  sessions 175 

id.,  to  officers  in  charge  of  jury 176 

to  foreman  of  coroner's  Jury 1"<5 

id.,  to  the  other  Jurors IM 

Officer : 

information  for  assanlton 27 

id.,  for  interfering  with 54 

id.»  for  reftaaing  to  aid 74 

P. 

Pei^Jury :  • 

information  for 67 

Pleas: 

guiUy,  not  gnilty,  and  former  conviction  or  acquittal 117 

Pregnancy— (/Sec  Inquiry  Into.) 
Prostitute— (/S(00  Disordbrlt  Housb.) 

Rape: 

inibrmatlon  for • 85,  26 

Receiving  stolen  goods : 

information  for 78 

Record  of  conidction : 

in  special  sessions,  plea  of  gnllty 178 

id.,  plea  of  not  guilty 179 

Refiisins  to  aid  officer: 

information 74 

Removal : 

of  indictment,  application,  stay,  etc 118-20 

Requisitions  by  governor : 

regulations  in  reference  to 200 

Rescuing  prisoner: 

information  for 75 

Riot: 

requisition  for  aid  by  sheriff,  etc 15, 17 

Robbery : 

information  for..... • 76 

S. 
Sanity— (aS^cc  Inquiry  Into.) 
Search  warrant : 

id.,  information  for,  generally 194,195,  196 

receipt  for  property  taken  on 197 

return  of.  and  invontory 198 

inventory  and  affidavits 188 
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Security  to  keep  the  peace :  Ko.  of  Foim. 

complaint  and  examination 9 

warrant  of  arrest 10 

warrant  on  threat  to  ii\Jare  property 11 

examination 12 

undertaking  to  Iceep  peace 13 

warrant  of  commitment 11 

Sessions : 

order  for  terms  ot  coort 6 

Slieriff: 

reqnisition  for  military  aid 15 

ceriiflcate  of  persons  resisting 16 

requisition  for  aid  in  case  of  not 17 

{See  Inquiry  into  Sanity.    Inquiry  into  Trbgnancy.) 
Special  sessions: 

order  for  Jary  in 174 

oatli  to  jurors 175 

id.,  to  olBcers  in  charge  of 176 

Judgmentof. 1T7 

record  of  conviction  ;  pieaof  guilty 178 

id.,  plea  of  notgailty 170 

certificate  of  conviction. 180 

commitment  to 188 

bail  to 184 

Statement : 

and  questions  put  to  defendant M 

authentication 96 

Statistics — (See  CRnoNAL  Statistics.) 
Stay: 

of  trial  ponding  application  for  removal 118-120 

certiflcato  for,  on  appeal U7 

Subpcena : 

on  inquiry  into  sanity  and  pregnancy 132,  186 

by  Justice 163 

by  district-attorney  for  grand  Jury 164 

certificate  of  service  of. IH5 

pren cral  form  of 166 

duces  tecum 167 

return  of  service  of. 168 

attachment  for  disobedience  to 160 

Summons : 

against  corporation .178 

Surrender— (/Siec  Bail.) 

V. 

Vagrants : 

complaint  against S25 

warrant  for  arrest  of. 226 

information  against  truant  child 227 

id.,  summons  to  parent  to  attend 228 

id.,  undcrtaldng  of  parent,  master,  etc 229 

id.,  engagement  of  parent,  master,  etc 280 

warrant  for  arrest  of  truant  child 281 

id.,  to  commit  child,  plea  not  guilty 232 

id. ,  plea  of  guil ty 233 

id.,  child  having  no  parent,  etc 234 

certificate  of  conviction  of. 2:tt 

warrant  to  commit,  plea  of  not  guilty 2;{6 

id.,  pieaof  guilty 237 

miormation  against  child  begging 238 

id.,  warrant  of  arrest 239 

id.,  warrant  to  commit,  plea  not  guilty 240 

id.,  plea  of  guilty 241 

Venire :  i 

order  for  Jury  in  special  sessions 174 

Verdict: 

of  acquittal  on  ground  of  inaanity. 123 
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w. 

Warrant :  Xo.  of  Form. 

Vt  iiievcnl fif^liting  animali 6r« 

gt-'neral ^1 

li>r  Mjizurc  ol  giumng  apu.'ir;&tuA 82 

lor  ui  n.'-*t  ol"  <i I -.iiPicrly  chlhl tct 

tor  mivl<MiH>ait'>r W 

I'ur  <l(;aih  -L-iilciicc ]*2H 

(»r  utlarhiui.'iit  a;jrain*«t  witnca.s 1i2» 

tocomout  \ugraulcbilil 161,  loi 

{See  Bench  Waicraxt,  Skabcu  Wa&bant.) 
Witness : 

umlrriakinir  to  appear  without  sureties 107 

hi.,  Willi  -jun'ties los 

onltrr  r<'<^|uirinf^  Hccarity  lor 1<|*» 

coininitiiMMit  Ol,  r<>r  nt'glcM^t  to  give  security  lio 

ntluchmonl  aff^aiiint l€B 

id. ,  by  coroner ISU 

(See  SUIIP(£NA,  CORONLU.) 
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